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SUPREME  OOVBT  OF  ARIZONA. 

Williams  v.  Tidball  et  al. 

FOed  October  U.  1886, 

Ukitsd  Statib  Mabshal— Dbfsndant  Dbsobibkd  bt  Fiotitious  Namb— Abebst.— a 
United  States  marshal  is  justified  in  making  the  arrest  of  a  defendant,  within  his  territorv, 
wbo  is  described  in  the  warrant  bv  a  fictitious  name.  The  marshal  assumes  only  the  risk, 
in  execution  of  such  a  warrant,  of  arresting  the  right  person. 

Thb  Samb— Unitbd  Statis  Commibsionbb  mat  Issdb  Wabeant  fob  Offbnsb  Coif- 
mtTKD  OUT  OF  DiBTBiOT. — Such  marshal  is  protected  and  justified  in  making  an  arrest  by 
▼irtae  of  a  wairant  issued  by  a  United  States  commissioner,  although  the  latter  did  not 
reside  in  the  judicial  district  where  it  was  alleged  on  the  face  of  the  warrant  and  complaint 
the  offense  was  committed. 

Appeal  from  a  judgment  of  the  district  court.  The  opinion  states 
the  facts. 

Zabriskie  &  Anderson,  for  the  appellants. 

Thomas  Mitchell,  for  the  respondent. 

HowABD,  G.  J.  The  only  questions  presented  by  the  record  in 
this  case  were^  first:  Is  the  United  States  marshal  justified  in  mak- 
ing the  arrest  of  a  defendant  within  his  territory,  who  is  described 
in  the  warrant  by  a  fictitioud  name.  We  hold  that  he  is,  and  that 
the  marshal  assumes  only  the  risk  and  responsibility  in  execution 
of  such  a  warrant  of  arresting  the  right  man.  If  the  marshal  acts 
in  good  faith  and  exercises  due  care  the  defendant  cannot  complain. 
In  this  case  it  is  not  contended  that  the  marshal  arrested  the  wrong 
man.  It  is  apparent  that  the  respondent  was  the  man  complained 
of,  and  against  whom  the  complaint  was  filed,  although  designated 
by  a  fiotitious  name.  The  suit  against  the  marshal  for  false  impris- 
onment, based  upon  the  fact  that  defendant  was  not  described  in 
the  warrant  by  his  correct  name,  cannot  be  maintained.  Sec.  1,014, 
H.  S.  U.  S.,  with  sec.  89  of  chap.  2,  G.  S.  of  Arizona,  settle  this 
question  clearly  in  favor  of  the  justification  of  the  appellant  in 
making  the  arrest* 

The  second  and  only  remaining  question  presented  by  the  record 
18  iuTolyed  in  the  fact  that  the  Imited  States  commissioner,  who 
issued  the  warrant,  did  not  reside  in  the  judicial  district  where  it 
was  alleged  on  the  face  of  the  warrant  and  complaint,  the  oflfense 
was  committed.  ^  We  hold  in  the  reversal  of  the  judgment  in  this 
ease  thai  the  United  States  marshal  was  protected  and  justified  in 
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making  arrest  by  virtne  of  snch  a  warrant.  While  it  is  tme^  as  a 
matter  of  proMr  practice  that  commissioners  should  in  ordinary 
cases  confine  .uto  exercise  of  their  jurisdiction  to  the  geographical 
limits  of  theif" district,  yet,  the  plain  interpretation  of  the  statute: 
U.  S.  I(.,SL«  sec.  1,014;  in  cases  for  the  yiolation  of  the  acts  of  the 
federal  eotagress,  clearly  confers  power  upon  the  officers  enumerated 
to  issne  warrants.  This  provision,  when  taken  in  connection  with 
the  other  acts  of  congress  applicable  to  the  jurisdiction  of 
United  States  commissioners,  clearly  expresses  the  intent  of  oon- 
fa(e»Q  to  confer  upon  commissioners  jurisdiction  co-extensiye  with 
'me  limits  of  the  territory  or  state.  By  no  act  of  con^oress  has  this 
power  been  limited  to  the  geographical  limits  of  the  district  or 
county  where  such  commissioner  may  reside.  The  warrant,  by  yir- 
tue  01  which  the  arrest  was  made,  being  regular  on  its  face,  was  a 
protection  to  the  officer  executing  it.  For  these  reasons  the  judg- 
ment of  the  court  below  is  reversed,  and  the  case  remanded  to  the 
trial  court  for  new  trial. 
FiTZOEBALD,  J.,  coucurred. 


SUPREME  OOUBT  OF  MONTANA. 
Gi^BFiELD  M.  &  M.  Co.  17.  Hammer  et  al. 

F%Ud  August  15.  1886, 

Mining  Claim— Location— Right  of  Posskssion.— The  right  to  the  posaessinn  of  a  mining 
claim  Lb  derived  only  from  a  valid  location;  consequently,  if  there  be  no  Irjcation  there  can 
be  no  possession  under  it.  A  location  is  not  made  by  taking  possession  alone,  but  by  mark- 
ing on  the  ground,  recording  and  doing  whatever  else  is  required  for  that  purpose  by  the 
acta  of  congress  and  the  local  laws  uid  regu^tions. 

The  Sam^— Plaintiff  MdstPhovb  Vaud  Location— Forfkiture.— In  an  action  to  <juiet 
title  to  amining  claim,  where  the  plaintifiTs  ownership  and  right  to  the  possession  are  put  in  issue 
by  the  answer,  it  devolves  upon  nim  to  show  affirmatively  upon  the  trial  that  he  had  com* 
plied  fully  witn  all  the  rec[uirements  of  the  act  of  congress,  and  the  local  rules  and  regula- 
tions relative  to  the  location  of  mining  claims,  and  had  made  a  valid  location.  An  instruc- 
tion, however,  to  the  contrary,  is  not  a  prejudicial  error,  if  the  defendant  did  not  introduce 
any  evidence  tending  to  invalidate  the  plaintiff's  location,  and  relied  simply  upon  an  alleged 
forfeiture. 

The  Same— Locatobs  Presumed  to  be  Citizens.— In  the  absence  of  evidence  to  the  con- 
trary, the  locators  of  a  mining  claim  will  be  presumed  to  be  citizens  of  the  United  States,  or 
to  have  declared  their  intention  to  become  such. 

The  Sams— Description  of  Claim  in  Notice. — A  notice  of  location  of  a  mining  claim 
-which  describes  it  by  metes  and  bounds,  and  as  bein^  a  certain  number  of  feet  south  from  a 
well  known  quartz  location,  sufficiently  complies  with  the  requirements  of  the  act  of  con- 
gress, as  to  the  description. 

New  Trial— Cumulative  Evidence.  —A  new  trial  will  not  be  granted  on  the  ground  of 
newly  discovered  evidence,  if  the  same  be  merely  cumulative. 

Certified  Copies  of  Recorded  Documents  Admissible  in  Evidence. — ITnder  the  stat- 
utes of  Montana,  certified  copies  of  the  certificate  of  incorporation  of  a  corporation,  of  the 
declaratory  statement  under  oath  of  the  locators  of  a  mining  claim,  and  of  deeds,  are  admis- 
sible in  evidence,  without  first  accounting  for  the  ori^inoL 

EviDEiNCB— Expert  Tbstimont— Opinion  as  to  Work  on  Mini.— A  witness,  not  shown 
to  be  a  mining  ez^rt,  csjnnot  testify  whether,  in  his  opinion,  any  work  had  been  done  on  the 
shaft  of  a  mine,  within  a  given  period. 

FoBXiGN  CoBPOBATiONS  ABB  NOT  Pbohibitbd  Fbom  Doing  BuaiKBBB  in  Montana. 
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Appeal  from  a  iadgment  of  the  third  district  oonrt  of  Lewis  and 
COarke  oounty.    The  opinion  states  the  facts. 

E.  W.  dt  J.  K.  Ibde^  for  the  appellants. 
Sanders^  CvUen  &  Sanders^  for  the  respondent. 

Galbbaith^  J.  This  is  an  appeal  from  an  order  overruling  a 
motion  for  a  new  trial.  The  action  was  to  quiet  title.  A  trial  bj  a 
jury  was  had  between  the  respondent  and  the  appellant  EEammer. 
The  pleadings,  so  far  as  they  were  concerned,  were  in  substance  as 
foUows:  The  complaint  alleged  that  the  respondent  ''  is  a  body  po- 
litic and  corporate  "  organized  under  the  laws  of  the  state  of  ^ew 
York,  for  the  purpose  of  mining  and  milling  ores  containing  the 
precious  metals  in  Montana  territory,  and  that  it  has  complied  with 
the  laws  of  that  territory  in  relation  to  foreign  corporations.  That 
it  is  the  owner  of  a  certain  quartz  lode  mining  claim,  situate  in 
"Vaughn  (unorganized)  Mining  District'*  in  the  county  of  Lewis 
and  Clarke,  territory  of  Montana,  called  the  Garfield  lode  or  mining 
claim.  That  the  respondent  is  now  in  the  possession  of  the  above 
claim,  and  that  plaintiff  and  its  predecessors  in  interest  have  been 
ever  since  the  discovery  and  location  of  said  claim,  in  possession  of 
the  same  and  entitled  to  be  so  in  possession  thereof. 

That  the  appellant  Hammer,  on  or  about  the  first  day  of  January, 
1883,  assumed  to  enter  upon  said  premises,  and  to  relocate  the 
same,  and  had  the  relocation  recorded  in  the  county  of  Lewis  and 
Clarke  as  the  Kinna  lode,  and  therebv  now  claims  an  interest  therein 
and  the  possession  thereof  adversely  to  the  respondent,  and  has 
made  application  for  a  patent  to  the  premises  under  the  name  of  the 
Einna  lode.  That  the  claim  of  the  appellant  is  without  any  right 
whatever.  That  the  respondent  has  filed  its  adverse  claim  in  the 
land  office,  whereby  proceedings  will  be  stayed  till  the  final  deter- 
mination of  the  right  to  the  premises.  The  answer  denies  that  the 
respondent  ever  was,  or  is,  a  body  politic  and  corporate,  or  that  it 
has  duly  complied  with  the  laws  of  Montana  territory  relative  to 
foreign  corporations.  Denies  that  the  respondent  is  the  owner  of 
the  premises,  or  that  it  is  now,  or  ever  was,  in  the  possession 
thereof,  or  that  it,  or  its  predecessors  in  interest,  have  been  ever 
since  the  discovery  or  location  thereof,  in  possession  of  the  same; 
or  are,  or  were,  entitled  to  such  possession;  or  that  he  assumed  to 
relocate  the  said  premises,  or  caused  any  location  thereof  to  be 
recorded  as  the  Elinna  lode,  or  that  his  claim  is  without  right,  or 
that  he  has  not  any  estate,  title,  interest  or  right  to  the  possession 
of  said  premises.  The  appellant  then  founds  his  claim  to  the  prem- 
ises by  virtue  of  a  certain  location  made  on  the  first  day  of  January, 
1883,  by  the  name  of  the  Kinna  lode,  the  premises  being  then  va- 
cant mineral  lands  of  the  United  States;  such  location  having  been 
in  fuU  coinpliance  with  the  laws  of  congress  and  Montana  territory 
by  one  —  Wolfe. 

That  on  the  —  day  of  January,  1883,  the  appellant  purchased 
the  premises  from  Wolfe,  and  ever  since  the  first  day  of  January, 
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1883,  the  appellant  and  his  predecessors  in  interest  have  been  the 
owners,  held  possession,  and  duly  represented  said  Einna  lode, 
and  ever  since  said  time  this  defendant  has  been,  and  now  is  enti- 
tled to  the  possession  of  the  same.  That  whatever  claim  the  re- 
spondent ever  had,  if  any,  to  said  premises,  was  forfeited  prior  to 
tne  first  of  January,  1883. 

The  reply  denied  all  the  affirmative  allegations  set  forth  in  the 
answer. 

Upon  the  trial  the  court  instructed  the  jury  as  follows:  "  If  you 
believe  from  the  evidence  in  the  case,  that  prior  to  the  thirty-first 
day  of  December,  a.  d.  1882,  the  plaintiff  was  in  the  quiet  and  un- 
disputed possession  of  the  premises  designated  in  the  complaint  as 
the  Garfield  lode, — the  validitjr  of  the  original  location  of  which 
is  not  questioned  in  the  pleadings  or  testimony, — claimed  by  the 
defendant  as  the  Einna  lode;  that  the  boundaries  of  said  claim  were 
so  marked  upon  the  surface  as  to  be  readily  traced;  and  that  there- 
tofore there  had  been  discovered  within  said  boundaries,  a  vein  or 
lode  of  quartz,  or  other  rock  in  place,  bearing  gold,  silver  or  other 
precious  metals,  then  this  constitutes  a  prima  facie  case  for  the 
plaintiff,  which  can  only  be  overcome  by  the  de^ndant  by  proof  of 
subsequent  abandonment  or  forfeiture,  or  other  divestitmre,  and 
the  acquisition  of  a  better  right  or  title  by  the  defendant.'* 

The  above  statement  of  the  pleadings  shows  that  the  respondent 
claimed  its  right  to  a  decree  that  the  title  and  right  to  the  posses- 
sion of  the  premises  be  adjudged  to  be  in  it  upon  the  allegations  of 
ownership,  possession  and  right  of  possession  thereto,  and  that 
these  allegations  are  denied  by  the  answer. 

The  allegation  of  forfeiture  in  the  answer  is  consistent  with  these 
denials. 

The  respondent  does  not  claim  the  premises  by  virtue  of  a  patent 
from  the  United  States,  but  by  virtue  of  a  location  made  by  its  pre- 
decessors in  interest.  Now,  although  the  courts  of  this  territory, 
in  determining  the  title  to  mining  claims  where  there  is  a  dispute  in 
relation  thereto  in  the  land  office,  have  adopted  the  forms  of  action 
by  which  title  to  land  is  tried,  which  may  be  either  by  the  action 
of  ejectment  or  to  quiet  title.  Yet  the  real  question  to  be  deter- 
mined is,  who  is  entitled  to  the  patent  from  the  United  States  gov- 
ernment, to  the  mining  claim  in  controversy;  or,  in  other  words, 
who  has  become  the  purchaser  of  the  mining  claim  and  divested  the 
title  of  the  government  thereto  by  complying  with  the  requirements 
of  the  law  of  congress  relative  to  ac(}uiring  title  to  mineral  lands. 
The  right  to  the  possession  of  a  mining  claim  comes  only  from  a 
valid  location,  consequently,  if  there  is  no  location  there  can  be  no 
possession   under  it.    Location  does  not  necessarily  follow  from 

Eossession  but  possession  from  location.  A  location  is  not  made 
y  taking  j^ossession  alone,  but  by  marking  on  the  ground,  record- 
ing and  doing  whatever  else  is  required  for  that  purpose  by  the  aots 
of  congress  and  the  local  laws  and  regulations:  Belk  v.  Meagher, 
104  U.S.,  279. 
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Theref ore«  when  the  respondent's  claim  of  ownership  and  right  to 
tiie  possession  were  put  in  issae  by  the  answer,  it  deyolved  npon 
the  respondent  to  show  affirmatiYelj  npon  the  trial  that  it  had  com- 
plied fully  with  all  the  reqoiremente  oi  the  act  of  congress,  and  the 
local  roles  and  regulations  relatiye  to  the  location  of  mining  claims, 
that  is,  that  it  had  made  a  vaUd  location. 

The  above  instruction,  and  others  of  the  same  tenor,  took  away 
from  the  jury  the  question  of  the  yalidity  of  the  original  location 
made  by  the  predecessors  in  interest  of  the  respondent,  and,  so  far 
as  the  pleadings  were  concerned,  were  clearly  erroneous.  The  an* 
swer  did  properly  put  in  issue  the  yalidity  of  the  respondent's 
location. 

Were  these  instructions  prejudicial  to  the  appellant  ?  The  record 
shows  that  the  appellant  did  not  introduce  any  evidence  whatever, 
tending  to  invalidate  the  respondent's  location.  The  only  evidence 
introduced  by  the  appellant  affecting  the  respondent's  title  was 
simply  relative  to  the  question  of  foiieiturd.  The  uncontradicted 
eyidenoe  introduced  by  the  respondent  upon  the  trial  relative  to  the 
location  was  as  follows:  *'That  the  boundaries  of  said  claim  were 
dearly  marked  upon  the  surface  by  stakes  set  at  the  comers  thereof 
and  elsewhere  on  said  boundaries,  and  that  said  boundaries  could 
be  readily  traced;  that  there  was  discovered  thereon  a  lode  of 
quartz  rock  in  place  bearing  gold  and  silver,  such  vein  having  at 
bast  one  well  defined  wall." 

As  to  the  question  of  citizenship :  The  oath  attached  to  the  certi- 
fied copy  of  tilie  location  notice  of  the  Garfield  lode  by  one  of  the 
locators,  states,  that  ''he  and  his  co-locator  are  citizens  of  the 
United  States  over  the  age  of  twenty-one  years." 

There  is  nothing  in  the  record  indicating  that  the  locators  and 

fredecesaors  in  interest  of  the  respondent  were  not  citizens  of  the 
Inited  States,  or  had  not  declared  their  intention  to  become  such. 
And,  being  natural  persons,  they  will  be  presumed  to  be  citizens  of 
the  United  States  until  the  contx^  appears. 

In  Cox  V.  Ghilick,  5  Halst.,  N.  X.,  referred  to  in  Phillips  on  Ev., 
JoL  1,  pace  656,  Ford,  J.,  held  in  substance,  that  every  man  is  pre- 
somed  to  be  a  citizen  till  the  contrary  be  shown. 

In  People  ex  rel.  Smith  v.  Pease,  27  N.  Y.,  45,  which  was  an 
action  in  the  nature  of  quo  warranto  to  try  title  to  an  office,  Davies, 
J.,  says:  "  So  was  that  part  of  the  charge  correct  in  relation  to  the 
witness  Bivinot,  who  testified  that  he  was  bom  in  France  and  had 
voted,  and  there  was  no  evidence  tending  to  show  that  he  had  ever 
been  naturalized.  The  judge  in  that  case  charged  that  the  legal 
presumption  was  that  he  had  been  naturalized.  No  suggestion 
was  made  or  evidence  given  when  the  witness  was  on  the  stand, 
that  he  had  not  been  naturalized.  He  had  voted,  and  the  presump- 
tion was  that  he  had  voted  legally.  It  was  not  for  the  court  to  say, 
as  matter  of  law,  that  the  vote  was  illegal." 

The  citizenship  of  the  respondent  is  established  by  the  fact,  that 
it  is  a  corporation  formed  under  the  laws  of  the  state  of  New  York. 


"n 


6  West  Coaehs  Bss^OKoaBL  [Sop.  Ot.  Mont. 

We  think  that  the  presumption  that  the  locators  and  predeoeasors 
in  interest  of  the  respondent  were  citizens,  will  protect  its  title  to 
the  property,  until  it  is  affinnatiyely  made  to  appear  that  they  were 
not  citizens,  or  had  not  declared  their  intention  to  become  such. 

The  recorded  notice  of  location  was  in  our  opinion  sufficient.  The 
statutes  of  the  United  States  require  that  this  record  should  contain 
three  things,  which  are  requisite  to  its  validity,  viz. :  *'  The  name  or 
names  of  the  locators,  the  date  of  the  location,  and  such  a  descrip- 
tion of  the  claim  or  claims  located  by  reference  to  some  natural  ob* 
ject  or  permanent  monument  as  will  identify  the  claim." 

It  is  admitted  by  the  appellant  that  this  record  does  contain  the 
first  two  requisites;  and  it  is  only  claimed  that  it  is  defective  in  that 
it  does  not  refer  to  some  natural  object,  or  permanent  monument, 
which  will  identify  the  claim.  It  describes  the  location  by  metes 
and  bounds  as  commencing  at  discovery  stake,  running  fifty  feet 
east  to  center  stake;  then  mree  hundred  feet  north  to  stake  '^  A;" 
thence  fifteen  hundred  feet  west  to  stake  ^^B;"  thence  six  hundred 
feet  south  to  stake  '^0,"  and  fifteen  hundred  feet  east  to  stake 
''  D/'  and  three  hundred  feet  north  to  place  of  commencement." 

It  then  states  that  * '  this  lode  is  located  about  fifteen  hundred 
feet  south  of  ^Vaughn's  Little  Jennie  mine,'  described  and  located 
on  the  fourth  of  July,  1880." 

There  was  no  objection  made  that  the  notice  of  location  of  the 
Garfield  lode  was  not  filed  within  twenty  days  from  the  discovery 
thereof,  as  required  by  the  local  law.  There  was  nothing  in  the 
evidence  indicating  that  the  Little  Jennie  mine  was  not  a  well-known 
valid  location  at  the  time  of  the  location  of  the  Gkirfield  lode.  It  will 
be  presumed  to  be  a  well-known  natural  object  or  permanent  monu- 
ment until  the  contrary  appears.  Where  a  location  is  described  by 
metes  and  bounds  as  in  this  notice,  and  is  further  described  by 
being  fifteen  hundred  feet  south  from  a  well-known  quartz  location, 
and  there  is  nothing  in  the  evidence  to  contradict  such  description, 
distance  and  direction,  we  think  the  ground  claimed  to  be  sufficiently 
identified  to  meet  the  above  requirements  of  the  act  of  congress. 
Besides,  we  have  already  said  in  substance  that  we  cannot  by  merely 
looking  at  the  notice  itself,  saj^,  without  evidence  to  the  contrary, 
that  the  claim  is  not  properly  identified. 

Wade,  0.  J.,  in  Bussell  v.  Ohumasero,  4  Mont.,  309.    No  ob- 

1'ection  having  been  made  that  the  notice  of  location  of  the  Garfield 
ode  was  not  filed  within  twenty  days  after  the  discovery  thereof  as 
required  by  the  local  law,  such  objection,  if  any,  was  waived.  As 
win  be  seen  hereafter,  the  certified  copy  of  the  declaratory  state- 
ment or  notice  of  location  under  oath  of  the  G«rfield  lode  was 
{>roperly  admitted  in  evidence.  Every  requisite,  therefore,  to  a  . 
ocation  of  the  Garfield  lode  was  established  by  the  respondent. 

No  evidence  was  introduced  by  the  appellant  tending  to  invalidate 
the  respondent's  location.  The  only  evidence  offered  by  him  was  ia 
relation  to  the  question  of  forfeiture,  which  was  upon  the  ground 
that  the  amount  of  work  required  by  law  was  not  done  for  the  year 
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18B2.  The  respondent's  location  was  not  questioned,  and  forfeiture 
vas  the  only  issue  made  upon  the  trial* 

The  instniction  complained  of  was,  therefore,  not  prejudicial  to 
the  appellant.  The  plea  of  forfeiture  was  properly  made  by  the 
appelant  in  his  answer.  And  this  being  the  only  issue  made  upon 
me  trial,  the  following  instruction  by  the  court  below  was  correct 
except  as  to  the  pleaduigs,  which,  as  we  have  said  before,  was  not 
pffejndieial. 

'  *  The  right  of  the  defendant  to  recover  in  this  case  depends  upon 
the  forfeitue,  which  he  alle^  took  place,  of  plaintiff's  right  to  the 
premises  by  reason  of  the  failure  of  plaintiff  to  expend  in  labor  or 
unproTements  upon  the  said  Garfield  lode  the  sum  of  one  hundred 
douars  during  the  year  1882.  The  plaintiff  being  in  possession 
imder  a  location,  the  validity  of  which  is  not  question^d,  it  became 
the  du^  of  defendant  to  prove  by  a  clear  preponderance  of  testi- 
mony that  there  was  a  forfeiture,  and  unless  they  have  so  proved 
the  same  to  your  satisfaction,  your  verdict  should  be  lor  the 
plaintiff." 

The  appellant  claims  that  the  court  erred  in  refusing  to  ^ant  a 
new  trial  on  the  ground  of  newly  discovered  evidence,  which  was 
that  the  witness  McDonald,  who  testified  to  having  done  the  work 
constitating  the  representation  of  the  Garfield  lo&  for  1882,  had 
stated  out  of  court  and  before  the  trial,  in  the  presence  and 
hearing  of  two  witnesses,  ''that  he  did  not  perform  out  two  days 
work  on  said  (Garfield  mine  for  1882." 

This  newly  discovered  evidence  could  only  affect  the  credibility 
of  the  witness  McDonald,  contradicting  the  affidavit  of  the  two  wi£- 
neofloe,  and  asserting  that  he  never  made  any  such  statement. 

This  newly  discovered  testimonv  is  cumulative.  The  record  shows 
that  tiie  witnesses  Orth  and  Arnold,  called  by  the  appellant,  testi- 
fied upon  the  trial  to  substantially  the  same  thing  as  is  stated  in  the 
affidavits  relating  to  the  newly  discovered  evidence. 

It  is  by  no  means  clear  that  the  newly  discovered  evidence  would 
have  chamged  the  result  of  the  trial. 

In  Ijevitsky  v.  Johnson,  35  Cal.,  41,  it  is  said:  "  A  party  is  pre- 
sumed to  know  when  he  is  ready  for  trial  upon  the  main  essential 
issues  involved,  and  he  cannot  be  allowed  a  new  trial  after  having 
gnbmitted  his  case  upon  such  testimony  as  he  thought  proper  to 
introduce  in  support  of  those  issues  of  fact,  by  a  showing  that  he 
had  aabeequently  discovered  additional  pertinent  evidence  upon  the 
same  issue,  unless  it  is  clear  that  such  evidence  would  have  cnanged 
the  result,  and  that  the  strictest  diligence  would  not  have  enabled 
him  to  procure  the  same  on  the  trial." 

The  granting  of  a  new  trial  rests  in  the  sound  discretion  of  the 
court,  and  in  refusing  a  new  trial,  under  the  above  circumstances,  we 
do  ncrt  think  ihe  court  abused  its  discretion :  Oaruthers  et  al.  v.  Pem- 
berton  H  a2.,  1  Mont.,  111. 

It  is  claimed  that  the  court  erred  in  admitting  certified  copies  of 
the  certificate  of  incorporation  of  the  respondent,  of  the  declaratory 
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statement  onder  oftUi  of  the  locfttois  of  the  Gaifidd  lode,  and  of  the 
deeds  showing  title  from  them  and  Uie  other  predeoessors  in  interest 
to  the  respondent. 

In  the  case  of  McEinstry  y.  Clark  A  Oameron,  4  Mont.»  370,  a 
question  arose  as  to  the  admissibility  of  a  certified  copy  of  a  decla> 
ratory  statement;  and,  in  the  opinion  of  the  court,  it  was  said : '  *  The 
law  requires  the  diseoverer  to  make  and  file,  in  the  office  of  the  re- 
corder, his  declaratory  statement  to  be  by  him  recorded."  And  sec- 
tion 384,  article  4,  fifui  diyision  of  the  general  laws,  is  as  follows,  to 
wit :  ' '  Copies  of  all  papers  filed  in  die  office  of  the  recorder  of  deeds, 
and  transcripts  from  the  books  of  record  kept  therein,  certified  by 
him  under  the  seal  of  his  office,  shall  he  prima  facie  eyidence  in  aU 


cases." 


And  section  609,  ciyil  code:  '*  There  can  be  no  eyidence  of  the 
contents  of  a  writing  other  than  the  writing  itself,  except  in  the  fol- 
lowing coses.     *    *    * : 

''Para^^ph  4. — When  the  original  has  been  recorded,  and  a  certi- 
fied copy  is  made  eyidence  by  this  code  or  other  statute." 

And,  in  further  explanation,  the  second  clause  of  the  fifth  snbdi- 
yision  proyides  that  m  the  cases  mentioned  in  subdiyisions  3  and  4, 
a  copy  of  the  original,  or  a  certified  copy,  must  be  produced. 

Taking  all  these  statutes  together,  the  correct  conclusion  is,  that 
either  the  one  or  the  other  is  competent  eyidence  to  offer;  and  it  was 
not  error  in  the  court  below  to  admit  the  certified  copy  of  location 
notice  in  eyidence  without  first  accounting  for  the  original.  The 
foregoing  is  also  conclusiye  as  to  the  second  specification  of  error. 
By  reference  to  the  aboye  case,  it  will  be  seen  that  the  second  spe- 
cification of  error  was:  ''Admitting  certified  copy  of  deed  from  Ford 
to  Cameron." 

The  certified  copy  of  the  deed  was  also,  therefore,  properly  ad- 
mitted. The  aboye  language  is  also  applicable  to  the  certified  copies 
of  the  certificate  of  respondent's  incorporation.  It  is  objected  that 
the  court  erred  in  refusing  the  appellant  to  ask  of  a  witness  the  fol- 
lowing question : 

**  from  the  examination  you  made  of  the  discoyery  shaft  in  1881, 
and  in  June,  July  and  Auf;ust,  1882,  are  you  able  to  state  whether 
you  would  haye  known  it,  if  any  work  had  been  done  in  said  shaft?" 

The  answer  to  this  question  would  simply  haye  been  an  opinion 
by  the  witness  as  to  whether  or  not  work  had  been  done  in  the  shaft 
in  June,  1882.  The  witness  does  not  appear  to  haye  been  a  mining 
expert;  and  it  was  only  competent  to  show  by  him  the  facts,  such  as 
the  condition  and  appearance  of  the  shaft  at  the  respectiye  times 
stated;  and  it  was  for  the  jury  to  determine  from  such  facts,  whether 
or  not  work  had  been  done. 

The  only  other  objection  insisted  upon  is,  that  the  respondent  had 
not  filed  in  the  proper  office  its  ceruficate  of  incorporation.  This 
question  was  considered  by  this  court  in  the  case  of  King  y.  National 
M.  and  Exp.  Co.,  4  Mont.  1,  where  it  was  determined  that,  under  sec- 
tions 46  and  47,  p.  419,  of  codified  statutes:  ''That  foreign  corpo- 
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rations  are  *  »  «  not  prohibited  from  doing  bnsinoBS  in  this 
territory."  We  are  satisfied  with  that  decision,  and  it  is  an  answer 
to  the  above  objection. 

We  see  no  error  in  this  record  that  is  prejudicial  to  the  appel- 
lant. 

Judgment  affirmed. 


SUPREME  COURT  OF  NEVADA. 
State,  ex  bel.  Attobney  Genebal  v.  Laughton. 

Filed  October  23, 1886, 

Ex  Officio  Offiobb— Msboeb  of  OFFicss.—Makiiig  a  person  an  ex  ojfUsio  officer,  by  yir 
tae  of  his  holding  another  office,  does  not  merge  the  two  offices  into  one. 

LncTXRABT  GoYiBHOB— Ex  OFFICIO  Stats  Lib&arian— Failubb  to  oiyb  Bokd.— The 
fgflare  of  the  lieutenant  governor  to  give  the  bond  required  by  statute,  an  ex  officio  state 
lihrarian,  does  not  create  a  vacancy  in  the  office  of  lieutenant  governor, 

Thx  Sams— Ligiblatubb  Could  maju  Likutsnant  Govkrnob  Ex  Officio  SrAfs 
Ldbabian. — ^There  is  nothing  in  the  constitution  of  Nevada,  prohibiting  the  same  person 
from  holding  the  office  of  lieutenant  governor,  and  the  office  of  state  librarian.  Such  being 
the  case,  the  legislature  had  power  to  create  the  last  named  office,  and  make  the  lieutenant  gov- 
enur  ex  ofiew  state  librarian  and  to  impose  reasonable  conditions  precedent  to  the  holding  of  the 
legislative  office.  It  had  power  to  recmire  the  giving  of  a  bond  to  secure  a  faithful  discharge  of 
the  dotieB  of  thai  office,  and  to  provide  that  such  bond  should  be  kept  good,  and  in  case  of 
faihffe  so  to  do.  that  the  office  should  become  vacant. 

Thi  Samx— Bond  of  Statb  Libbabian— Subbties  on,  row  Rblbasbd.— The  act  of  Feb* 
ruary  17,  1883,  making  the  lieutentant  governor  ex  officio  state  librarian,  and  the  act  of  March 
1, 1883^  recimring  the  ex  officio  state  librarian  to  give  a  bond,  must  be  construed  together  with 
the  provisions  of  the  eeneral  statutes  declaring  under  what  circumstances  an  office  shall  be 
become  vacant,  proWding  for  the  release  from  liability  of  any  surety,  and  prescribing  the  re- 
sult of  a  failure  to  file  a  new  or  additional  bond,  within  the  time  stated,  after  the  filing  bjr  a 
surety  of  a  1«^^  statement  in  the  office  of  the  governor  or  secretary  of  state,  and  the,  service 
of  a  legal  notice  upon  the  officer. 

Thb  Saxb— a  Subbtt  on  an  Official  Bond,  in  Obdeb  to  be  Rbleabid  from  futoie 
liability,  most  proceed,  in  substance,  according  to  the  requirements  of  section  2,990  of  the 
cosopilea  laws. 

Tam  Samx— Notice  and  Stateitent  fob  Release  of  Subett.— Under  such  section,  a 
surety  deaiiing  to  be  released  from  an  offidal  bond  must  file  with  the  govervor,  or  with  the 
sniHsi  ir  of  state,  a  statement  in  writing,  duly  subscribed  by  him,  or  some  one  in  his  behalf 
setting  forth  the  name  of  the  office  of  the  person  for  whom  he  is  surety,  the  amount  for 
which  he  is  liable  as  such,  and  his  desire  to  be  released  from  further  liability  on  account 
thereof;  and  a  notice  containing  the  objects  of  such  statement  must  be  served  personally  on 
the  amtxr,  ffeld^  that  such  notice  and  statement  need  not  be  contained  in  two  separate  pa- 
pers; that  the  notice  need  not  state  the  time  when  nor  the  place  where  the  statement  was 
fled;  that  the  statement  and  notice  in  the  present  case  were  sufficient,  and  that  the  latter  was 
penonally  served  on  the  respondent. 

Application  for  quo  toarrctnto.    The  opinion  states  the  facts. 

B.  M.  Clarke^  for  the  relator. 
A.  C.  ElliSy  for  the  respondent. 

Leonabd,  J.  This  is  a  proceeding  to  determine  the  right  of  re- 
spondent (1)  to  hold  the  ofiBce  of  lieutenant  governor,  and  (2)  to 
hold  the  office  of  state  librarian. 

At  the  general  election  for  state  officers  in  November,  1882,  re- 
spondent iras  elected  lieutenant  governor.     He  afterwards  qualified 
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aooordinff  to  law,  and  he  entered  upon  the  duties  of  said  office  on 
the  first  McMiday  in  Jannaiy,  1883.  On  the  seventeenth  Febroaiy, 
1883,  an  act  was  passed,  to  take  efiioot  March  2,  1883,  which  po- 
Tides,  among  other  thhigs,  that  the  lieutenant  governor  shall  be 
eX'Cffficio  state  librarian:  Stats.  1883, 41.  On  the firat March,  1883,  an 
act  was  passed  to  take  effect  immediately,  which  provides  that, 
'^  before  entering  upon  the  duties  of  the  office  (state  librarian)  the 
lientenant-govemor,  as  ex  officio  state  librarian,  shall  ezecate  an  offi- 
cial bond  in  the  sum  of  one  thousand  dollars,  with  sureties  to  be 
approved  by  the  governor,  conditioned  for  the  faithful  discharge  of 
his  duties,  and  delivery  over  to  his  successor,  of  all  the  books  and 
other  property  belonging  to  the  state  librarian."  ^  *  *  Be- 
spondent  gave  the  required  bond,  with  J.  B.  King  and  D.  L.  Bliss 
as  sureties,  each  in  tne  sum  of  one  thousand  dollars,  and  entered 
upon  the  discharge  of  the  duties  of  state  librarian. 

Section  2,633  of  the  compiled  laws  provides  that  ''every  office 
shall  become  vacant  upon  the  occurring  of  either  of  the  fofiowing 
events  before  the  expiration  of  the  term  of  office:  *  *  *  Fifth. 
A  refusal  or  neglect  of  the  person  elected  or  appointed,  to  take  the 
oath  of  office,  as  prescribed  in  section  twenty-two  of  this  act;  or 
when  a  bond  is  required  by  law,  his  refusal  or  neglect  to  give  such 
bond  within  the  time  prescribed  by  law."    *    *    * 

Bv  sections  2,929,  2,930,  2,931,  it  is  provided  that  "anv  suretv 
on  the  official  bond  of  any  state  ^  ^  ^  officer,  or  on  the  bona 
or  undertaking  of  any  person,  where,  by  a  law,  a  bond  or  undertak- 
ing is  required,  may  be  released  from  all  liability  thereon,  accruing 
from  ana  after  proper  proceedings  had  therefor,  as  provided  in  this 
act." 

''  Any  surety  desiring  to  be  released  from  liability  on  the  bond 
of  any  state  omcer  shaU  file  with  the  governor  oi:  secretary  of  state, 
a  statement  in  writing,  duly  subscribed  by  himself,  or  some  one  in 
his  behalf,  setting  f oHh  the  name  and  office  of  the  person  for  whom 
he  is  surety,  the  amount  for  which  he  is  liable  as  such,  and  his  de- 
sire to  be  released  on  account  thereof.  A  notice  containing  the  ob« 
jects  of  such  statement  shall  be  served  personally  on  the  offi- 


cer." 


"  If  any  officer  *  *  *  shall  fail  within  ten  da^  from  the 
date  of  a  personal  service  *  *  *  to  file  a  new  or  additional  bond 
or  undertaking,  the  office  or  appointment  of  the  person  or  officer  so 
failing  shall  become  vacant,  and  such  officer  or  person  shall  forfeit 
his  office  or  appointment,  and  the  same  shall  be  filled  as  in  other 
cases  of  vacancy,  and  in  manner  as  provided  by  law,  and  the  person 
applying  to  be  released  from  liability  on  such  bond  or  undertaking, 
shall  not  be  holden  or  liable  thereon,  after  the  date  herein  provided 
for  the  vacating  and  forfeiting  of  such  office  .or  appointment." 

On  July  31,  1885,  D.  L.  Buss,  one  of  the  sureties  named,  filed  in 
the  office  of  tiie  governor  and  of  the  secretary  of  state  the  following 
document,  in  writing: 
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'*  0AB80N  Oett,  July  31,  1885. 
^  Hon.  Ohas.  E.  LaaghtcMi,  Garson,  Nov. 

*'  Bnt:  Yon  are  hereby  noidfied  that  I,  as  surety  for  the  sum  of 
one  thousand  dollars  ($1,000)  npon  your  offioial  bond  as  ex  officio 
state  librarian  of  the  state  of  Nevacbk,  desire  to  be  released  from 
forther  liability  on  account  thereof,  and  to  withdraw  and  be  dis- 
diarged  from  said  bond.  D.  L.  Buss.'* 

It  is  claimed  by  plaintiff  that  an  exact  copy  oi  this  paper  was 
seired  personally  on  respondent,  at  his  office  in  Oarson,  July  31, 
1885.  Bespondent  denies  the  service.  Its  validity  will  be  oonsid- 
6fed  fmiher  on.    Bespondent  has  not  filed  a  new  or  additional  bond. 

On  September  4, 1885,  the  governor  filed  in  the  office  of  secretary 
of  state  his  written  proclamation  declaring  the  office  of  state  libra- 
rian vacant. 

L  There  is  no  vacancy  in  the  office  of  lieutenant  governor,  by 
reason  of  respondent's  failure  to  file  a  new  or  additional  bond,  it 
ia  daimed  and  conceded  by  both  sides  that  the  office  of  lieutenant 
governor  and  the  office  of  state  librarian  are  separate  and  distinct. 
Making  a  person  an  ex  officio  officer,  by  virtue  of  nis  holding  another 
office,  does  not  merge  the  two  into  one:  People  v.  Edwards,  9  Oal., 
886;  People  v.  Love,  26  Oal.,  520;  Lathrop  v.  Brittain,  30  Gal.,  680; 
People  V.  Boss,  38  Oal.,  76;  Territory  of  Wyoming  v.  Bitter,  1  Wy., 
333;  Denver  v.  Hobart,  10  Nev.,  31. 

It  ia  true,  the  lieutenant  governor  is  required  to  give  the  bond« 
becaoae  the  lieutenant  governor  and  librarian  are  one  person;  but 
he  gives  it  for  the  ex  officio  office,  not  the  principal  one.  The  sure-  ' 
ties  are  not,  and  were  not,  inteoded  to  be  liable  for  any  malfeasance 
outside  of  the  ex  officio  office.  Vfe  cannot  say  in  this  proceeding 
fliat  respondent's  right  to  hold  tiie  office  of  lieutenant  governor, 
and  enjoy  the  emoluments  thereof ,  depends  upon  a  faithful  discharge 
of  the  duties  of  state  librarian,  or  upon  his  compliance  with  the 
fltetaie  oonoeminff  the  bond  required  of  him  as  librarian.  We  can- 
not pronoanoe  the  office  of  lieutenant  governor  vacant,  unless 
napondent  has  done  something,  or  failed  to  do  something,  which 
ibe  law  declares  shall  produce  a  vacancy  therein. 

The  fault  here  charged  is  f ailnre  to  give  the  bond  required  as  state 
librarian.^  For  that  fault,  if  it  exists,  the  only  penalty  that  can  fol- 
low in  this  proceeding  is,  at  most,  to  declare  that  the  office  in  which 
tiie  bond  is  required  was,  by  such  failure,  vacated  and  forfeited. 

2.  I>id  the  office  of  state  librarian  become  vacant  in  law  by  reason 
of  a  failure  on  the  part  of  respondent  to  file  a  new  or  additional 
bond,  within  the  time  prescribed,  after  the  filing  by  D.  L.  Bliss,  in 
HkB  office  of  the  governor  or  secretary  of  state,  of  a  legal  statement, 
sad  after  personal  service  of  a  legal  notice  ? 

There  is  nothing  in  the  constitution  of  this  state  prohibiting  re- 
spcmdent  from  holding  the  office  of  lieutenant  governor  and  the  office 
<rf  state  librarian:  Grossman  v.  Nightingill,  1  Nov.,  326.  Such 
being  the  ease,  the  le^slature  had  power  to  create  the  last  named 
office,  and  make  the  heutenant  governor  ex  officio  state  librarian.    If 
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the  legislature  had  the  powers  mentioned,  it  most  follow  that  it  had 
authority,  also,  to  impose  reasonable  conditions  precedent  to  the 
holding  of  the  legislative  office.  It  had  power  to  require  the  giving 
of  a  bond  to  secure  a  faithful  discharge  of  the  duties  of  that  office* 
It  could  provide  that  such  bond  should  be  kept  good,  and  in  case 
of  failure  to  do  so,  that  the  office  should  become  vacant. 

When  the  statute  of  February  17,  1883,  nuJdng  the  lieutenant 
governor  ex  oflUAo  state  librarian,  and  the  statute  of  March,  1883, 
requiring  the  lieutenant  governor,  as  ex  officio  state  librarian,  to  give 
a  bond,  were  passed,  they  were  general  statutes  declaring  under 
what  circumstances  all  offices  should  become  vacant,  providing  for 
the  release  from  liability  of  any  surety,  and  prescribing  the  result 
of  a  failure  to  file  a  new  or  additional  bond  within  the  tune  stated* 
after  the  filing  by  a  surety  of  a  legal  statement  in  the  office  of  the 
governor  or  secretary  of  state,  and  the  service  of  a  legal  notice 
upon  the  officer. 

These  di£Eerent  statutes  must  be  construed  together,  and  in  such  a 
manner,  if  possible,  as  to  carry  out  the  legislative  intent.  When 
the  statute  requiring  the  lieutenant  governor,  as  ex  officio  state  libra- 
rian, to  give  a  bond,  was  passed,  it  was  the  law  of  this  state  that  any 
or  all  of  respondent's  sureties  might  be  released  from  liability,  by 
doin^  oertaik  things,  and  that  a  Llore  of  respondent  to  file  a  new 
or  additional  bond  would  render  the  office  of  state  librarian  vacant. 
The  legislature  knew  the  law,  and,  with  such  knowledge,  required 
the  bond.  In  view  of  the  then  existing  law,  can  it  be  said  that  the 
legislature  intended  to  say  respondent  might  give  a  bond  or  not, 
according  to  bis  caprice  or  whim?  Were  they  acting  a  legislative 
farce  when  they  provided  that  he  should  secure  the  state  in  the 
faithful  discharge  of  the  duties  of  this  most  important  office  ?  We 
have  no  right  to  think  so,  and  in  our  opinion,  the  natural  construc- 
tion of  the  different  statutes  referred  to,  will  not  only  relieve  the 
legislature  of  a  farcical  intent,  but  it  will  also  render  operative  and 
beneficial  all  the  statutes  touching  the  subject  in  hand. 

Sections  2,633,  2,929,  2,930  and  2,931,  are  not  repugnant  to  sec- 
tion 5  of  the  act  of  March  1,  1883.  It  is  said  to  be  so,  because  the 
last  named  law  declares  that  the  lieutenant  governor  shaJl  be  ex  officio 
state  librarian  at  all  events,  and  permits  no  other  person  to  fill  Uie 
office  or  perform  its  duties;  and,  consequently,  it  is  claimed  that 
the  requirement  of  a  bond  is  a  mere  directory  provision  which  may 
be  disregarded  with  impunity  by  respondent,  except  so  far  as  he 
mi^ht  be  amenable  to  the  criminal  laws  of  the  state.  It  is  true  the 
legislature  declared  that  the  lieutenant  governor  should  be  ex  officio 
state  librarian,  but  it  was  also  declared  that,  before  entering  upon 
the  duties  of  the  office,  the  lieutenant  governor,  as  ex  offUAo  state 
librarian,  should  execute  a  bond.  The  first  provision  was  intended 
to  be  dependent  upon  the  last.  It  was  not  intended  that  the  lieu- 
tenant governor  should  hold  the  ex  officio  office  without  giving  and 
keeping  good  his  bond. 

Suppose  the  legislature  had  created  the  office  of  state  librarian 
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and  deolared  that  a  certain  person  named  in  the  statute  should  hold 
the  office,  until  the  next  general  election,  bnt  had  proyided  that  he 
flhonld  execute  an  official  bond,  with  sureties,  before  entering  upon 
the  dntieB  of  the  office.  Oan  it  be  doubted  that,  in  such  case,  the 
personfiiained  would  have  been  obliged  to  file  his  bond  and  keep  it 
goody  and  that,  in  case  of  failure  to  do  so,  there  would  have  been  a 
Taeaney,  which,  under  section  8,  of  article  5,  of  the  constitution,  it 
would  have  been  the  governor's  duty  to  fill?  We  think  not;  and 
jet  it  wonld  have  been  as  true  in  that  case,  that  the  person  named 
was  intended  to  be  state  librarian  cU  aU  events  as  it  is  now  that  the 
fieutenant  governor  shall  be. 

Li  1869,  ''  an  act  to  create  the  county  of  White  Pine,  and  provide 
for  ita  organization,"  was  passed  by  the  legislature.  It  provided, 
among  other  things,  that  certain  named  persons  should  be  the  officers 
<rf  tiie  oonnty,  until  the  next  general  election.  M.  W.  Kales  was 
made  county  treasurer.  By  the  act  itself,  no  bonds  were  required: 
Stat.  1869,  108.  But,  by  the  general  law  relating  to  county  treas- 
urcTB,  each  county  treasurer,  before  entering  upon  the  duties  of  his 
office,  was  required  to  take  an  official  oath  and  give  a  bond.  The 
same  was  true  of  other  officers.  Uhquestionably,  their  tenure  of 
office  depended  upon  a  compliance  with  the  general  law  governing 
qualification,  and  yet,  the  act  creating  the  county  declared  that 
they  should  be  the  county  officers  until  the  next  general  election.  If 
the  treasurer  had  said:  **  1  will  hold  my  office  without  taking  any 
oath,  or  filing  any  bond,  because  the  latest  statute  upon  the 
subject  declares  that  I  shall  be  treasurer  cU  all  events,  and  permits 
no  other  person  to  fill  the  office  or  perform  its  duties, "  he  would 
have  found  out  his  error. 

The  case  of  The  People  v.  Sanderson,  30  Cal.,  160,  is  cited  as 
authority,  in  support  of  the  claim  that  there  is  no  vacancy  in  the 
office  of  state  librarian,  even  conceding  that  the  statement  filed,  and 
the  notice,  together  with  the  service  thereof  upon  respondeat,  were 
sufficient  in  la^.     We  ^uote  from  the  opinion : 

''The  next  question  is,  was  there  a  vacancy  in  the  board  of  trus- 
teee  of  the  state  library  to  be  filled  at  the  time  of  the  appointment 
of  tbe  relator  by  the  governor?  The  act  provides  that  the  state 
libraiy  shall  be  under  tne  direction  and  control  of  a  board  of  trus- 
teee,  to  consist  of  five  members,  as  therein  provided.  It  next  pro- 
vides that  tbe  governor  and  the  chief  justice  of  the  supreme  court 
shall  be  ex  officio  members  of  the  board.  This  designation  is  not  of 
an  individual  or  individuals,  by  name,  but  of  certain  officers  who, 
bj  reason  of  their  character  as  officers,  are  declared  by  the  act  to  be 
members  of  the  board.  The  appellant  in  this  case  could  not.  under 
tiie  act,  hold  the  position  of  trustee,  except  in  his  character  of  chief 
justice  of  the  supreme  court.  As  a  trustee,  he  has  no  power  to  re- 
sign unless  he  resigns  the  office  on  which  it  depends.  There  can  be 
no  vacancy  of  the  place  in  the  board  of  trustees,  so  long  as  there  is 
a  cbief  justice,  and  no  person  other  than  that  functionary  can  fill  it, 
because  the  statute  makes  no  provision  for  an  incumbent  of  the  place 
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designed  to  be  oocnpied  in  the  board  by  the  chief  justice,  other  than 
the  person  who  may  for  the  time  be  invested  with  the  superior  office. 
The  relator  cannot  fill  the  place  intended  by  the  act  to  be  filled  by 
the  chief  justice  as  such,  because  he  does  not  possess  the  official 
character,  which  is  essentially  a  condition  precedent  to  his  capacity 
and  power  to  hold  the  place  alleged  on  his  part  to  have  been  vacant 
by  constitutional  consequence,  when  he  was  appointed  to  it  by  the 
governor.  The  legislature,  by  the  act,  evidently  intended  that  the 
board  of  trustees  should  consist  of  five  members,  and  it  is  quite  as 
evident  that  it  was  intended  one  of  them  should  be  the  chief  justice 
of  the  supreme  court,  and  no  other  person;  but  as  the  chief  justice 
was,  at  the  time,  and  from  thence  hitherto  has  been,  constitutionally 
incompetent  to  perform  the  duties  of  trustee,  the  act  as  to  him,  and 
the  place  to  be  nlled  by  him,  was  and  is  inoperative  and  void.  The 
conclusion  to  which  we  have  come  on  this  point  is,  that  there  was 
no  place  in  the  board  of  trustees  to  be  filled,  at  the  time  the  relator 
was  appointed,  as  set  forth  in  the  information,  and  that  the  appoint- 
ment of  the  relator,  trustee,  was  without  authority  and  void." 

We  cannot  agree  with  many  of  the  conclusions  expressed  above. 
Id  our  opinion,  under  the  statutes  of  California,  similar  to  ours, 
there  was  a  vacancy  in  the  board,  which  it  was  the  duty  of  the  legis- 
lature, if  in  session,  to  fill;  and  if  it  was  not  in  session,  that  duty 
devolved  upon  the  governor. 

It  was  decided  by  the  court  in  that  case,  that  the  chief  justice,  by 
reason  of  his  judicial  position,  could  not,  under  the  constitution, 
exercise  the  functions  and  duties  of  trustee  of  the  stete  library.  In 
other  words,  it  was,  in  efiect  decided,  that  one  of  the  persons  or 
officers  named  in  the  act  who  should  constitute  the  board,  in  part, 
was  incompetent.  The  legislative  appointment,  as  to  that  officer, 
was  null.  It  was  as  though  it  had  not  been  made.  But  that  fact 
did  not  make  the  board  consist  of  four  instead  of  five.  It  still  re- 
mained true  that  the  board  should  consist  of  five  members.  Why 
disregard  that  provision  of  the  statute,  simply  because,  by  reason 
of  a  mistaken  idea  of  the  constitution,  the  legislature  had  done  a 
void  act? 

The  statute  of  California,  Wood's  Digest,  article  2,871,  provided 
that,  *'  every  office  shall  become  vacant  upon  the  happening  of  either 
of  the  following  evente,  before  the  expiration  of  the  term  of  such 
office.  ^  ^  ^  8.  The  decision  of  a  competent  tribunal  declaring 
the  election  or  appointment  void,  or  the  office  vacant."  And  the  sec- 
ond section  of  the  statute  creating  the  board  provided  that,  ''In 
case  of  a  vacancy  for  any  cause,  in  the  board  of  trustees,  the  legis- 
lature shall  elect,  on  joint  ballot,  to  fill  such  vacancy.  If  a  vacancy 
occur  when  the  legislature  be  not  in  session,  the  governor  shall  liave 
power  to  fill  such  vacancy  until  the  ensuing  session  of  the  legisla- 
ture." 

It  seems  to  us  that,  when  the  supreme  court,  a  competent  tribunal, 
declared  the  appointment  of  the  cnief  justice  void  for  constitutional 
reasons,  the  board,  still  consisting  of  five  members,  was  but  four- 
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fifttis  full,  and  that,  as  to  the  other  fifth,  there  was  a  vacancy,  which 
could  have  been  filled  by  the  proper  appointing  power. 

3.  It  is  urged  by  counsel  for  respondent  that  the  document  filed 
with  the  goyemor  and  in  the  office  of  secretary  of  state,  and  the 
notice  claimed  to  have  been  served  personally  upon  respondent, 
were  insufficient  in  law.  It  is  undoubtedly  true  that,  in  order  to  be 
released  from  future  liability,  a  surety  must  proceed,  in  substance, 
aecordinff  to  l^e  requirements  of  section  2,930,  compiled  li^ws* 
Did  Mr.  iBliss  do  so  in  this  case  ? 

It  is  provided  by  section  2,921,  compiled  laws,  that  official  bonds 
of  all  state  officers,  except  that  of  the  secretary  of  state,  shall  be 
approved  by  the  governor,  and  filed  in  the  office  of  secretary  of 
state.  Such  were  the  requirements  in  relation  to  the  bond  in  ques- 
tion: Stat.  1883,  102,  sec.  5.  Section  2,930,  compiled  laws,  pro- 
vides that  sureties  desiring  to  be  released  from  bonds  of  state  officers 
shall  file  with  the  governor  who  approved  them,  or  with  the  secre- 
tary of  state  in  whose  custody  they  are  kept,  * '  a  statement  in  writ- 
ing, duly  subscribed  by  himself,  or  some  one  in  his  behalf,  setting 
forth  the  name  and  the  office  of  the  person  for  whom  he  is  surety, 
the  amount  for  which  he  is  liable  as  such,  and  his  desire  to  be 
released  from  further  liability  on  account  thereof;"  and  *'a  notice 
containing  the  objects  of  such  statement  shall  be  served  personally 
on  the  officer."    *    *    * 

By  sections  2,929,  2,930, 2,931,  the  legislature  intended  to  accom- 
plish three  things :  First,  to  enable  an  unwilling  surety  to  absolve 
himself  from  future  liability;  second,  to  protect  the  state  by  givinff 
it  notice,  through  its  proper  officers,  of  tne  desire  and  intention  of 
the  surety  to  be  released ;  and,  third,  to  give  the  officer  time,  after 
receiving  notice,  to  make  good  his  bond,  and  thus  escape  the  pen- 
alty of  forfeiture.  A  compliance  with  the  statute  sufficiently  strict 
to  accomplish  the  objects  intended  should  be  required. 

From  the  written  aocument  filed  with  the  governor  and  secretary 
of  state,  it  cannot  be  doubted  that  each  of  those  officers  were  in- 
formed that  Mr.  Bliss  was  sarety  for  respondent  on  his  official  bond 
as  ex  officio  state  librarian,  in  the  sum  of  one  thousand  dollars,  and 
that  he  desired  to  be  released  from  further  liability  on  account 
thereof.  Those  facts,  and  no  others,  could  be  gathered  from  the 
paper.  It  is  said  that  the  statute  contemplates  a  statement  and 
notice — two  different  papers,  each  performing  a  distinct  office,  dif- 
fering in  form  and  substance.  That  they  may  be  different  is  true, 
but  that  they  mitst  be  so  is  incorrect.  If  each  contains  all  that  is 
required  to  be  put  in  both,  neither  becomes  invalid  because  some- 
thing is  inserted  therein  which  might  have  been  left  out. 

A  written  statement  is  a  series  of  facts  or  particulars  expressed  on 
paper.  The  one  filed  in  this  case  is  in  the  form  of  a  notice  addressed 
to  respondent,  but  it  is  a  statement  still.  It  is  a  writing  informing 
any  one  who  reads  it,  of  all  the  facts  required  by  the  statute  to  be 
inserted  in  a  statement,  and  is  sufficient  to  accomplish  all  the  pur- 
poses intended.  It  is  said  that  the  notice  should  contain  the  substance 
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of  the  statement,  and  also,  the  time  when  and  place  where  the 
statement  was  filed.  This  notioe  does  contain  the  entire  contents 
of  the  statement  filed.  It  is  a  true  copy  of  the  statement.  Bat  it 
need  not  inform  respondent  of  the  time  and  place  of  filing — first, 
becanse  the  statate  does  not  reqaire  it;  and  second,  becaase  saoh 
notification  would  be  nseless  and  accomplish  no  useful  end.  Any 
officer  must  be  presumed  to  know  the  law.  He  knows  that  a  surety 
who  wishes  to  be  released  from  his  bond  must  file  a  statement  in 
one  of  two  places,  and  serve  a  notioe  upon  him.  When  he  receives 
the  notice,  he  may  and  should  seek  the  proper  depository  of  the 
statement  and  there  ascertain  its  contents,  if  one  has  been  filed, 
and  if  it  has  not,  the  notice  goes  for  nought.  If  it  has  been  filed, 
it  is  his  duty  to  proceed  according  to  law  and  file  a  new  bond.  The 
"  objects  of  the  statement "  must  be  inserted  in  the  notice.  In 
other  words,  the  surety,  by  the  notice,  must  inform  the  officer 
what  induces  him  to  take  action  in  the  premises,  what  he  intends  to 
accomplish.  But  he  need  not  use  the  exact  language  of  the  statute 
and  say,  **  I  have  filed  a  statement  in  the  office  of  the  governor, 
and  mv  object  in  so  doins  is  to  be  released  from  your  bond."  It  is 
enough  if  he  states  the  objects  without  specifying  them  as  such.  It 
is  plain  that  the  object  of  Mr.  Bliss  in  making  his  statement,  in  all 
that  he  did,  was  to  be  released  as  surety.  That  object  only  is  con- 
tained in  the  notice.  We  think  the  written  notice  is  sufficient  in 
form  and  substance. 

4.  But  one  other  question  remains  for  consideration:  Was  the 
notice  served  on  respondent  personally,  on  July  31,  1885?  After 
careful  examination  of  all  the  evidence  introduced  in  the  case,  in- 
cludinR  surrounding  circumstances,  we  are  satisfied  that  it  was. 

It  follows  from  the  foregoing,  that  respondent  is  not  entitled  to 
hold  and  enjoy  the  office  of  state  librarian  of  the  state  of  Nevada, 
and  as  to  that  office,  a  judgment  of  ouster  must  be  entered  against 
him,  with  costs. 

It  is  ordered. 
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8TJFREME  OOUBT  OF  CALIFORNIA. 

No.  9,564. 

HoULT  BT  All.   t7.   BALDWIN. 
Depaiinmi  One.    FOad  October  i9.  1885. 


Sali  or  BfAiturAcrDKRD  Abtiolbb— WABBAimr  of  Fitkbss— Rssoibsiok  or  Contraot.— 
PUintiltw  Kild  to  the  defendant »  harvesting  machine  of  their  own  manufacture,  and  guaran- 
teed, in  writing,  "  thftt  it  would  do  good  work  in  cutting  and  thrashing  ordinary  grain  :*'  they 
sko  aicreed  to  send  a  man  witii  the  machine,  to  start  it,  '*  and  show  to  the  defendant  s  satis- 
faetioo  thait  it  was  all  that  thev  represented  it  to  be.'*  The  machine  was  shipped  by  rail  to 
tile  dsfeodant;  npon  its  arriTal  ne  carefully  adjusted  it,  and  commenced  to  haul  it  away,  when 
Ithroke  down,  so  that  it  could  not  be  moved;  he  immediately  notified  the  plaintiffs,  wno  for- 
waided  a  duplicate  of  the  broken  part;  this  wae  adjusted,  and  the  machine  started,  when  it 
soan  broke  down  in  the  same  manner.  The  defendant  thereupon  immediately  notified  the 
puiintifEB  of  hia  refusal  to  accept  the  machine.  In  an  action  to  recover  the  purchase  price  of 
the  maflhina,  hdd,  that  under  sections  1,679  and  1,770,  of  the  civil  oodeL  as  well  as  under  the 
written  gaarantee.  the  pUintiffs  warranted  the  machine  to  be  reasonably  fit  for  the  purpose 
inteadea,  and  to  oe  free  from  any  latent  defects,  arising  from  the  process  of  manutacture, 
Boi  dliM'l»f>d  to  the  defendant;  that  upon  a  breach  of  such  warranty  the  defendant  was  en- 
titled to  reacind  the  sale  by  returning,  or  offering  to  return,  the  machine,  and  that  a  refusal 
so  to  instmct  the  jury  was  error. 

AffbalI rom  a  judgment  of  the  Bnperior  court  of  San  Joaquin  county, 
entered  in  favor  of  the  plaintifb,  and  from  an  order  denying  the  de- 
fendant a  new  trial.    The  opinion  states  the  facts. 

lAoyd  dt  Wood  and  J.  A.  LouMiU,  tor  the  appellant. 
J.  C.  Oampbdl  and  W.  L.  Dudlq/,  for  the  respondents. 

Belqheb,  C.  0.  This  in  an  action  to  recover  the  purchase  price 
of  a  harvesting  machine  known  as  a  combined  header  and  separator. 

The  machine  was  manufactured  by  the  plaintiffs  at  the  city  of 
Stockton,  and  is  alleged  to  have  been  sold  and  delivered  by  them 
to  the  defendant  in  the  month  of  May,  1878. 

About  the  middle  of  April  of  that  year  the  defendant  was  at 
Stockton,  and  in  company  with  one  H.  G.  Shaw,  who  resided  there, 
went  to  the  plaintiffs'  shops  and  saw  some  of  the  machines,  which 
were  in  process  of  construction. 

After  leaving  the  shops,  defendant  said  to  Shaw :  ''  If  I  write  up 
to  you  to  secure  one  of  these  machines,  will  you  attend  to  the  busi- 
ness for  me?'*  and  Hhaw  said  he  would. 

None  of  the  machines  were  then  finished,  or  expected  to  be  fin- 
ished for  nearly  a  month. 

The  defendant  then  went  away,  and  a  correspondence  was  carried 
on  between  him  and  Shaw,  and  to  some  extent  between  him  and  the 
plainti£b,  in  reference  to  the  purchase  of  a  machine  and  the  terms 
and  conations  on  which  one  would  be  furnished. 

On  the  twenty-third  of  April,  Shaw  left  an  order  for  one  of  the 
machines,  and  on  the  fifteenth  of  May  one  was  finished  and  placed 
on  a  car  to  be  shipped  to  the  defendant's  ranch  in  Los  Angeles 
eounty. 

When  the  machine  arrived  at  the  railway  station  nearest  to  the 
ranch,  it  was  carefully  taken  from  the  car,  and  the  detached  parts 
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were  pat  tc^ether.  Animalfl  were  then  harnessed  to  it,  to  hanl  it 
awajy  bat  before  it  had  gone  more  than  forty  or  fifty  feet  from  the  de- 
pot, apon  a  dry,  hard  andleyel  road,  the  tiller  post,  by  whioh  the  gaid- 
ing  wheel  was  attached  to  the  tongae,  broke,  and  it  coald  be  moved  no 
farther.  A  telegram  was  imme£ately  sent  to  the  plaintifi,  notify- 
ing them  of  tiie  br^Bik,  and  they  at  once  sent  forward  a  duplicate 
casting  to  take  the  place  of  the  broken  one.  The  new  casting  was 
put  in  place  and  another  effort  was  made  to  hanl  the  machine  to  the 
ranch,  but  before  it  had  gone  many  feet  the  new  casting  also  broke. 

The  defendimt  then  declined  to  accept  the  machine,  and  offered 
to  retarn  it  to  the  plainti£b,  and  to  pay  the  retam  freight  thereon. 

This  was  the  first  machine  which  went  oat  from  the  plaintiffs'  shops 
daring  that  year,  and  very  soon  after  it  was  shipped,  an  improve- 
ment was  introduced  and  ased  apon  all  the  other  machines  by  which 
the  tiller  post  was  strengthened.  "It  was  made  heavier;  more 
metal  was  ased  in  the  plate  or  bottom  part  and  a  stirrap  or  iron 
strap  was  put  around  it.''  The  plaintiffs  did  not  offer  to  furnish  to 
the  defendant  the  improved  tiller  post,  or  notice  in  any  way  the  fact 
that  the  machine  had  become  disabled  a  second  time.  Thev  waited 
four  months  without  demanding  pay  for  the  machine,  or  making  any 
suggestion  about  its  use  or  return,  and  then  commenced  this  action. 

In  defense  of  the  action  the  defendant  set  up  a  warranty  of  the 
machine,  a  breach  of  the  warranty,  and  a  prom{)t  offer  to  return  the 
machine  to  the  plaintiffs  after  he  discovered  its  insufficiency. 

The  case  was  tried  before  a  jury,  and  the  verdict  was  in  favor  of 
the  plaintiffs  "  for  the  full  amount  claimed,  with  interest." 

The  defendant — appellant  here — now  insists  that  the  verdict  was 
not  justified  by  the  evidence,  and  that  the  court  erred  in  giving  cer- 
tain instructions,  and  refusing  to  give  other  instructions  to  the  jury. 

We  think  the  motion  for  new  trial  should  have  been  granted. 

It  appears  from  the  testimony  in  the  case  that  on  the  very  day  the 
machine  was  ordered,  the  defendant  was  notified  of  the  fact  of  its 
being  ordered,  and  that  the  plaintiffs  proposed  to  deliver  it  upon 
the  cars,  and  that  their  responsiblity,  so  far  as  the  working  of  the 
machine  was  concerned,  should  then  be  at  an  end;  that  the  defendant 
was  unwilling  to  accept  it  on  those  terms,  and  demanded  a  guarantee 
that  it  would  do  good  work;  that  the  plaintiffis  at  once  acceded  to 
the  demand,  by  executing  and  forwarding  to  the  defendant  a  written 
guarantee  that  the  machine  would  do  good  work  in  cutting  and 
thrashing  ordinaiy  grain,  standing  from  one  to  five  feet  in  height. 

When  the  defendant  demanded  the  guarantee  he  added  that  he 
would  be  willing  to  pay  expenses  of  a  man  to  start  the  machine  on 
his  ranch  and  test  the  same.  The  plaintiffs,  in  reply,  said:  ''  We 
will  send  a  man  with  the  machine,  you  paying  his  expenses  to  your 
ranch  and  back.  He  will  start  the  machine  and  show  to  your  satis- 
faction that  it  is  all  that  we  have  represented  it  to  be." 

The  machine  was  sent  forward,  out  the  plaintiffs  did  not  send  a 
man  with  it,  nor  did  they  send  one  after  they  were  notified  that  it 
had  broken.    It  is  claimed  for  the  respondents,  that  their  guarantee 
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was  made  alter  the  sale  was  oomplete,  and  that  it  was,  theref ore, 
wittiont  consideration  and  void,  and  that,  at  any  rate,  one  of  the 
conditions  of  the  gaarantee  was  that  the  man  sent  by  the  plaintifb 
shonld  «tor<  lAe  mocAtne,  and,  as  defendant  endeavored  to  start  it 
wittiont  notifying  them,  they  are  entitled  to  recover  in  this  action  the 
price  of  it. 

This  position  cannot  be  maintained.  It  is  clear  from  the  testi- 
mony that  the  gaarantee  was  not  made  after  the  sale  was  complete, 
and  it  was  not  withoat  consideration  and  void.  It  is  also  evident 
that  when  tibe  plainti£Bs  promised  to  send  a  man  to  start  the  machine, 
they  meant  to  start  it  in  the  grain  field,  and  not  from  the  railroad 
depot  to  the  ranch. 

But  if  the  respondents  were  right  in  their  contention  as  to  the 
written  gaarantee,  still  the  civil  code  provides:  ''Section  1,679. 
One  who  sells  or  agrees  to  sell  an  article  of  his  own  manufacture, 
thereby  warrants  it  to  be  free  from  any  latent  defect,  not  disclosed 
to  the  buyer,  arising  from  the  process  of  manufacture,  and  also  that 
neither  he  nor  his  agent  in  such  manufacture  has  knowingly  used 
improper  materials  therein. 

"  Section  1,770.  One  who  manufactures  an  article  under  an  order 
for  a  particular  purpose,  warrants  by  the  sale  that  it  is  reasonably 
fit  for  that  purpose." 

The  warranties  provided  in  these  sections  are  as  broad  at  least  as 
the  written  guarantee,  and  must  be  held  to  have  attended  and  been 
conditions  of  the  sale. 

Having  taken  the  machine,  then,  under  a  warranty,  whether  it  be 
that  expressed  in  the  writing,  or  provided  by  the  code,  or  both,  the 
defendant  had  the  riffht,  if  there  was  a  breach  of  the  warranty,  that 
is,  if  in  any  respect  the  machine  was  not  what  it  was  warranted  to  be, 
to  rescind  the  sale  by  returning,  or  offering  to  return,  it  to  the  plaint- 
ifb:  Polhemas  v.  Heiman,  45  Oal.,  673. 

The  principal  questions  for  the  jury  were:  Would  the  machine, 
as  sent  forward,  do  good  work  in  cutting  and  thrashing  ordinary 
grain  from  one  to  five  feet  in  height  ?  Was  it  reasonably  fit  for  the 
purpose  for  which  it  was  ordered  ?  Was  there  any  latent  defect 
arising  from  the  process  of  manufacture  not  disclosed  to  the  buyer? 

The  theory  of  the  plaintifb,  at  the  trial,  was  that  their  responsi- 
bility in  respect  to  the  machine  ceased  when  it  was  placed  on  the 
cars  at  Stockton,  and  that  they  then  became  entitled  to  demand  and 
receive  the  agreed  price  for  it. 

This  theory  finds  expression  in  instruction  No.  1,  given  at  the  re- 
quest of  the  plaintifiis,  and  in  the  modification  of  instruction  No.  4, 
given  at  the  request  of  the  defendant.  This  theory,  as  we  have 
seen,  was  wrong,  and  the  court  erred  in  giving  the  plaintiffs'  instruc- 
tion, and  in  refusing  to  give  without  modification  tnat  of  defendant. 

The  court  also  erred,  we  think,  in  striking  off  a  part  of  instruc- 
tion No.  1,  and  in  refusing  to  give  instructions  Nos.  9  and  10,  asked 
by  defendant. 
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As  the  ease  mnst  be  tried  again  and  be  somewhat  diffBrently  pre- 
sentedy  we  do  not  deem  it  necessaiy  to  speak  particolarly  of  tiie 
other  instructions  given  and  refused. 

The  judgment  and  order  diould  be  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Seabls,  C,  and  Foote,  C,  concurred. 

By  the  Coubt.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  reversed  and  the  cause  remanded  for  a  new 


No.  9.988. 

BoDGEBs,  Adm'x  V.  Oentbal  Pacifio  Bailboad  Company. 

J>epartment  One.    Filed  October  tS,  1886. 

NaaLiOKNOB— Railroad — Liabilitt  of  Emplotvb— Ordiitabt  Oabi— Aot  or  God.— A 
railroad  company  ia  bound  to  furnish  to  its  employees  a  soiiable  and  safe  road,  engines,  caxv 
and  appliances  for  conducting  its  business,  and  to  select  competent  and  reliable  servants,  the 
nature  of  the  business  being  considered.  This  duty  performed,  if  from  some  extraordinary 
extrinsic  cause  or  condition,  such  as  an  act  of  God,  an  injury  results  to  the  employee,  the 


company  is  not  liable.    If,  however,  the  injury  results  from  the  combined  operation  of  the 

act  of  God  and  the  want  of  ordinary  care  on  the  part  of  the  company,  the  employer  is  liable, 

*  under  section  1,971  of  the  civil  code.    But  not  if  the  company  was  only  guilty  of  slight  n^> 


ligence. 
A  JuBT  Cannot  Kbceivb  Evidbnce  out  of  Ck>UBT. 

Appeal  from  an  order  of  the  superior  court  of  Sacramento  county, 
granting  the  defendant  a  new  trial.    The  opinion  states  the  facts. 

W.  B.  TreadweU,  for  the  appellant. 
8.  C.  Denson,  for  the  respondent. 

Searls,  C.  This  is  an  action  to  recover  damages  for  the  death  of 
plaintiff's  son,  claimed  to  have  been  caused  by  the  negligence  of  the 
corporation  defendant.  Plaintiff  had  verdict,  which  was  set  aside 
by  the  court  below,  and  a  new  trial  granted.  Plaintiff  appeals  from 
the  order  granting  a  new  trial. 

James  McGregor  Bodgers,  the  intestate  of  plaintiff,  who  was  a 
servant  of  defendant  and  fireman  on  one  of  its  locomotive  engines, 
was  killed  in  a  train  accident  at  Ohina  Gulch  in  Shasta  county. 

An  important  question  at  the  trial  was,  whether  defendant  was 
guilty  of  negligence  in  the  construction  and  maintenance  of  a  bridge 
across  said  gulch,  by  the  fall  of  which  the  train  in  question  was  pre- 
cipitated into  a  chasm  and  decedent  killed,  or  whether  the  accident 
was  due  to  an  enormous  downflow  of  water,  caused  by  what  is  fami- 
liarly known  as  a  cloud-burst,  and  constituting  what  is  designated  as 
an  ''act  of  God." 

The  court  below  very  properly  instructed  the  jury,  in  effect,  that 
if  the  accident  was  attributable  to  a  "  superhuman  or  irresistible 
cause"  to  an  "act  of  God,"  the  defendant  would  not  bo  liable — that, 
as  a  general  principle,  no  man  shall  be  responsible  for  that  which 
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no  maa  can  control,  and  then  proceeded  in  his  instruction  as  fol- 
lows : 

''Bat  if,  in  addition  to  the  act  of  God,  so-called,  the  intervention 
of  man  takes  place,  co-operating  with  it  and  commingling  with  it  to 
any  extent,  however  slignt,  and  an  injury  then  results,  the  injury  is 
to  be  ascribed  not  to  the  act  of  God — which  would  constitute  no 
defense  in  the  case  supposed — ^but  to  the  act  of  man;  and,  therefore, 
if  the  negligence  of  a  human  being  concurs  with  the  act  of  God 
and  causes  an  injury,  the  party  thus  negligent  would  be  responsible 
therefor. " 

The  objection  taken  to  this  instruction  on  the  motion  for  new  trial 
was  that  it  did  not  discriminate  between  the  different  degrees  of 
negligence — that  it  ^ave  the  jury  to  understand  that  if  the  act  of  the 
defendant,  in  the  slightest  degree^  concurred  with  the  act  of  God  in 
producing  the  injury  complained  of,  the  defendant  would  be  liable 
without  regard  to  whether  the  negligence  proven  on  its  part,  was 
dight,  ordinary  or  gross. 

The  court  below  was  of  opinion  defendant  was  only  liable  to  its 
employee  for  want  of  ordinary  care,  and  not  for  slight  negligence, 
ana,  therefore,  that  the  instruction  tended  to  mislead  the  jury,  and 
was  erroneous. 

"Where  an  employment  is  accompanied  with  risks  of  which  those 
who  enter  into  it  have  notice,  they  cannot,  if  they  are  injured  by  ex- 
pj^ure  to  such  risks,  recover  compensation  from  their  employer:'* 
Wharton  on  Negligence,  sec.  200. 

Where,  however,  an  employment  involves  special  risks  known  to 
the  employer,  but  of  which  the  servant  is  not  cognizant,  and  which 
are  not  patent,  it  is  the  duty  of  the  employer  to  acquaint  the  servant 
therewith,  and,  failing  to  do  so,  he  will  be  liable  for  injury  from  such 
risks,  suffered  by  the  employee :  Baxter  v.  Boberts,  44  Gal. ,  188. 

Manifestly,  it  was  the  duty  of  the  defendant,  a  railroad  company, 
to  famish  alike  to  its  passengers  and  employees  a  suitable  and  safe 
road,  engines,  cars  and  appliances  for  conducting  its  business,  to 
select  competent  and  reliable  servants,  the  nature  of  the  business 
considered.  This  duty  performed,  and  if  from  some  extraordinary 
cause  or  condition,  extrinsic  to  defendant's  action,  an  injury  results, 
defendant  is  not  liable. 

Besponsibility  ceases  where  accident  intervenes. 

If  tnere  is  nothing  to  be  imputed  to  a  defendant,  there  is  nothing 
with  which  he  is  chargeable. 

If,  however,  the  negligence  of  a  defendant  has  combined  with  the 
act  of  God,  with  inevitable  accident  in  producing  the  injury  com- 
plained of,  he  is  liable. 

The  question  presented  here  is  as  to  the  degree  of  negligence 
which,  thus  oombininR  with  a  superhuman  or  irresistible  cause,  will 
lender  a  defendant  liable. 

According  to  the  instruction  given  by  the  court  below,  if  the  act 
of  the  defendant  co-operated  and  commingled  to  any  extent  however 
dight,  with  the  accident,  defendant  would  be  liable. 
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We  do  not  think  this  is,  or  should  be,  the  rale  as  to  the  liability 
of  a  defendant,  engaged  in  a  lawful  parsait,  to  his  employee. 

**  Where  a  man  engaged  in  a  lawful  business,  exercises  reasonable 
care,  the  law  does  not  make  him  an  insurer  of  others  against  those 
consequences  of  his  actions  which  reasonable  care  and  foresight 
could  not  have  prevented.    The  law  justly  ascribes  such  conse- 

auenoes-  to  inevitable  misfortune,  or  to  the  act  of  God,  and  leaves 
le  harm  resulting  from  them  to  be  borne  by  him  upon  whom  it 
falls.  The  contrary  rule  woxdd  obviously  be  against  public  policy, 
because  it  would  impose  so  great  a  restraint  tipon  freedom  of  actiou 
as  materially  to  check  human  enterprise:"    Thompson  on  Negli- 

fence,  1,234-5;  see  also  Brown  v.  Kendall,  6  Gushing,  292;  Morris  v. 
latt,  32  Conn.,  76. 

The  civil  code  of  this  state,  section  1,971,  is  as  follows: 

*'  An  employer  must  in  all  cases  indemnify  his  employee,  for  losses 
occasioned  by  the  former's  want  of  ordinary  care.*' 

The  code  having  thus  established  the  rule  hj  which  to  ascertain 
the  liability  of  the  employer  to  his  employee,  it  is  not  within  the 
province  of  the  courts  to  depart  from  it. 

The  instruction  as  given  was  violative  of  the  rule,  and  the  new 
trial  was  properly  granted. 

2.  So,  too,  we  think  the  acts  of  the  jury  in  receiving  evidence 
out  of  court  were  improper. 

Other  errors  were  assigned  as  ^unds  for  the  motion,  but  as  the 
action  of  the  court  in  awarding  me  new  trial  was  based  upon  the 
points  herein  noticed,  we  do  not  deem  further  discussion  necessary. 

We  are  of  opinion  the  order  appealed  from  should  be  affirmed. 

Beloheb,  0.  C,  and  Foote,  0.,  concurred. 

.  By  the  Ooubt.    For  the  reasons  given  in  the  foregoing  opinion 
the  order  is  affirmed. 


No.  9,802. 
TaYLOB  ET  AL.   v.   OeNTBAL  PaOIFIO  BaILROAD   Oo.   ST  AL. 

DepairimetU  One,   Filed  October  t9, 1886, 

^  Findings— EviDENOS  Rivisweo. — ^In  an  action  to  compel  the  aasumment  and  for  the  spe  * 
dfic  performance  of  a  contract  for  the  sale  of  land,  the  findings  reviewed  and  held  supported 
by  the  evidence. 

Whkbb  these  is  a  Substantial  Contliot  in  the  evidence,  the  findings  will  not  be  dis* 
turbed. 

Findings  on  Faots  Admitted  bt  the  Pleadings  are  not  necessary. 

Dbolabations  or  Vendor— Evidenob— Action  fob  Assignment  of  Contraot.— In  aa 
action  against  a  subsequent  purchaser,  to  compel  him  to  assign  a  contraot  for  the  sale  of  land, 
declarations  of  the  vendor,  made  without  the  knowledge  of,  and  not  in  the  presence  of,  the 
defendant,  are  not  admiBsible  against  him. 

The  Same— Bona  Fide  Pubohaseb— Evidbnoe  of  Want  of  Notiob.— In  such  action, 
where  notice  by  the  defendant  of  the  plaintiff's  equities  is  one  of  the  questions  at  issue,  the 
defendant  may  testifv  that  at  the  time  he  purchased  the  land  he  had  no  Imowledge  tlu^  any 
portion  of  it  was  inclosed  by  the  plaintiff. 

The  Same— Possession  of  Land,  when  Notice.— Possession  of  land,  in  order  to  impart 
notice  of  the  rights  and  equities  of  the  holder,  must  be  actual,  open,  exclusive,  notorious  and 
visible.  > 
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Tbm  Samm—Cabm  is  JuDOWDfT.— The  defendant  railroad  company  contracted  to  sell  the 
land  in  dispate  to  the  defendant  Dayia  In  an  action  by  the  plaintiff  to  compel  the  assiffn* 
Bmt  of  such  oontnet,  the  company  made  default;  the  defendant  Davis  answeiHsd,  and  find- 
ings and  judgment  were  rendered  in  his  favor.  Sdd,  that  the  company  was  in  the  attitude 
of  a  tmstee,  nolding  the  legal  title  for  him,  and  if  the  plaintiff  was  not  entitled  to  reUci  as 
against  him,  she  was  not  entitled  to  enforce  a  deed  from  the  company. 

Appeal  from  a  jadgment  of  the  superior  court  of  Tehama  ooanty, 
entered  in  favor  of  the  defendant,  and  from  an  order  denying  the 
plaintiffs  a  new  trial.    The  opinion  states  the  facts. 

John  F.  EQxKm^  for  the  appellants. 

J.  8.  JUadock,  Clay  W.  laylor  and  Greed  Haymond,  for  the  respond- 
ents. 

SsABLS,  C.  This  is  an  action  to  compel  Charles  Davis,  one  of  the 
defendants,  to  assign  to  plaintiffs  a  contract  for  the  purchase  of  cer- 
tain railroad  lands,  entered  into  by  the  Central  Pacific  Bailroad 
Company  with  said  Davis,  and  to  require  said  Central  Pacific  Bail- 
road  Company  to  convey  said  lands  to  plaintifib  upon  making  full 
payment  therefor.     The  cause  was. tried  by  the  court,  without  a 

Ely,  and  upon  the  findings  a  judgment  for  costs  was  rendered  in 
vor  of  defendant  Davis.  From  this  judgment,  and  from  an  order 
denying  a  new  trial,  plaintiffs  appeal. 

ObjcKstion  is  taken  to  a  portion  of  the  fourth  finding  of  the  court, 
which  is  as  follows : 

''That  heretofore,  and  prior  to  June  25, 1883,  said  defendant,  the 
Central  Pacific  Bailroad  Company,  issued  and  had  distributed  a 
circular  by  which  it  invited  people  to  settle  upon  and  im- 
prove its  lands,  and  promised  that  should  they  do  so  the  persons  so 
settling  and  improving  said  lands,  and  who  should  file  applicalions 
therefor^  should  be  preferred  purchasers  for  said  lands  wnen  they 
were  offered  for  sale  by  said  company." 

The  objection  is  aimed  at  the  words  in  italics,  which,  it  is  claimed, 
are  not  warranted  by  the  evidence.  The  contention  of  appellants  is 
that  in  the  circular  of  the  railroad  company,  which  is  the  only  evi- 
dence on  the  subiect,  it  nowhere  appears  that  those  ''  who  filed  ap- 
plications "  should  be  preferred  purchasers. 

The  circular  in  question,  which  is  too  long  for  insertion  here, 
commencing  a  page  twenty-seven  of  the  transcript,  provides  that 
'*  all  persons  who  desire  to  purchase  lands  from  tne  railroad  com- 
pany should  make  application  to  the  land  agent  at  the  land  office  of 
the  company  in  Ban  Frt^ncisco,  California,  either  personally  or  by 
letter,  aescribing  the  lands  by  section,  etc.  *  *  *  This  ap- 
plication will  be  filed,  and  the  land  will  not  be  sold  without  giving 
the  applicant  thirty  days  previous  notice.  An  application  for  land 
confers  no  right  or  privilege  on  the  applicant.  It  is  merely  a  notice 
tiiat  he  wishes  to  buy.  The  first  application  is  not  ^iven  preced- 
ence. *  *  *  Settlers  and  actual  occupants,  who  in  good  faith 
cultivate  and  improve  lands  belonging  to  the  company,  will  gener- 
ally be  given  preference  of  purchase  at  the  regular  price,  and  they 
are  invited  to  settle  upon  and  improve  the  vacant  lands,  whether  they 
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are  applied  for  or  not  by  other  persons.  *  *  *  Applications  to 
pnicnase  lands  can  be  filed  in  the  land  office  of  the  company  at  any 
time  after  survey  by  the  government,  bat  no  application  will  be 
acted  npon  nntil  three  montns  after  *  *  *  plats  shall  have  been 
filed.  *  *  *  Blank  applications  will  be  fornished.  *  *  ♦  In 
filling  in  blanks  it  is  requested  that,  etc." 

From  the  foregoing  extracts,  it  wonld  appear  that  the  railroad 
company  was  desirous  of  selling  its  lands;  that  it  invited  actual 
settlers  and  informed  them  that  generally  such  settlers  would  be 
given  a  preference.  It  also  invited  applications  for  purchase;  an- 
nounced that  they  would  file  them,  that  blanks  would  be  furnished; 
gave  instructions  as  to  the  mode  of  filing  them.  It  specified  that 
an  application  would  confer  no  right  or  privilege  on  the  applicant. 

From  these  and  other  clauses  in  the  circular,  we  draw  these  con- 
clusions: 

First — The  company  did  not  desire  to  fix  an  iron-clad  set  of  rules, 
applicable  to  all  cases,  without  exception. 

Second — That  its  mode  of  selling  was  through  applications  to  pur- 
chase filed  in  its  land  office. 

Third — ^That  to  actual  settlers  on  its  lands,  who  were  such  appli- 
cants for  purchase,  a  preference  would  usually  be  given,  wheuier 
they  were  the  first  applicants  or  not. 

Fourth — The  proviso  that  an  application  to  purchase  conferred  no 

right,  and  that  the  first  application  is  not  given  precedence  over 

those  which  may  be  filed  later,  were  inserted,  the  better  to  enable 

.  the  company  to  carry  out  its  object  of  giving  a  preference  to  actual 

settlers. 

If  the  contention  of  the  appellant  can  be  supported,  and  an  actual 
settler  upon  railroad  lands  coxdd  hold  without  an  application  to  pur- 
chase, then,  under  the  rules,  he  need  never  apply  to  purchase.  SBs 
possession  and  improvements  woxdd  constitute  a  bar  to  the  purchase 
oy  others,  and  he  might  continue  to  hold  forever,  or  at  least  until 
some  new  rule  was  formulated.  It  is  usually  understood  that  two 
parties  are  essential  to  every  contract  of  sale,  a  seller  and  a  buyer; 
that  their  wishes  and  intentions  must  concur  to  effect  such  sale. 

In  the  present  case,  the  evidence  of  such  concurrence  on  the  part 
of  the  purchaser,  is  to  be  found  in  his  application  to  purchase. 

We  are  of  opinion,  therefore,  that  the  nnding  of  the  court  below 
was  amply  supported  by  the  evidence,  and  that  any  other  deduction, 
not  in  consonance  therewith,  would  have  been  unwarranted. 

The  fifth  finding  is  to  the  efiect  that  said  plaintiff  failed  and 
neglected  to  accept  and  comply  with  the  terms  offered  by  the  com- 

{>any;  that  she  never  filed  or  offered  to  file  any  application  for  the 
and;  that  she  never  entered  upon  or  cultivated  or  put  valuable  im- 
provements upon  the  land,  save  and  except  that  about  twenty  acres 
of  said  tract  was  within  the  inclosure  of  plaintiff,  which  inclosed 
other  and  adjoining  land  owned  by  her,  and  that  of  the  twenty  acres 
thus  inclosed,  some  twelve  acres  were  planted  in  alfalfa. 
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Bo  far  as  the  objeotion  to  this  finding  is  based  upon  the  same 
theoTj  as  that  advanced  against  No.  4,  nothing  in  addition  need  be 
said,  except  that  the  evidence  as  to  whether  plaintiff  ever  at  any 
time  made  an  application  to  purchase  the  hind  was  conflicting. 

There  was  testimonj  tending  to  show  that  no  application  what- 
ever was  on  file  at  the  land  office,  and  that  np  to  the  time  of  the 
sale  of  the  land  the  railroad  company  never  knew  the  plaintiff,  M. 
J.  Taylor,  as  an  applicant  to  purchase. 

According  to  her  own  testimony,  as  given  on  cross-examination, 
she  went  to  San  Francisco  and  saw  B.  B.  Bedding,  who  was  the 
land  agent  of  the  company,  and  ' '  nothing  further  took  place  be* 
tween  ns,  except  a  verbal  conversation.  1  did  not  make  out  an  ap- 
plication for  the  land  at  that  time." 

It  is  to  be  inferred  from  the  testimony,  that  at  the  time  the  land 
comprised  a  town  site,  and  was  not,  therefore,  for  sale. 

There  is  also  a  substantial  confiict  in  the  testimony  as  to  whether 
plaintifiis  ever  occupied  or  improved  any  of  the  land  in  question,  ex* 
cept  the  twentj  acres,  and  as  to  that  quantity,  it  may  well  be 
doubted  if  it  was  not  occupied  by  reason  of  a  mistake  as  to  the  where- 
abouts of  the  subdivision  lines  of  the  government  survey. 

The  fibndings  and  each  of  them  seem  to  us  to  be  supported  by  evi* 
dence,  and  a  diligent  examination  fails  to  show  any  sufficient  cause 
for  pronouncing  them  in  conflict  therewith.  It  was  not  necessary 
for  the  court  to  find  upon  the  allegation  of  the  complaint,  that 
plaintiff  was  not  notified  of  the  time  and  place  of  the  sale,  for  the 
reason  that  no  issue  is  made  in  reference  to  that  question.  It  is  an 
admitted  fact  under  the  pleadings. 

Plaintiff  complains  that  there  is  no  finding  upon  the  tenth  allega- 
tion  of  her  complaint,  that  defendant  Davis  never  occupied  the 
land,  or  any  part  thereof,  and  never  improved  the  same,  and  that 
she  had  been  in  the  exclusive  possession  for  more  than  two  years« 
TbB  answer  is  to  be  fonnd  in  the  fifth  finding  and  in  the  thirteenth, 
both  of  which  are  supported  by  evidence. 

The  errors  of  law  relate : 

"First — To  the  refusal  of  the  court  to  permit  J.  J.  Stewart,  a  wit- 
ness for  j)laintiffi3,  to  state  what  was  said  to  him  in  reference  to  a 
sale  of  this  land,  by  the  officers  of  the  railroad  company,  when  he 
visited  San  Francisco  with  a  view  of  purchasing  it. 

We  cannot  see  that  the  declarations  were  admissible,  for  the 


Isi — ^That  it  does  not  appear  from  the  offer  of  plaintiff,  when 
fliey  were  made,  whether  before  or  after  the  contract  for  purchase 
by  defendant. 

2iid — ^Defendant  is  not  shown  to  have  been  present,  or  to  have 
had  any  knowledge  of  such  declarations,  without  which  they  could 
not  bind  him. 

Second — ^To  the  action  of  the  court  in  permitting  defendant, 
mider  objection,  to  testify  that  at  the  time  he  purchased  the  land  in 
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^pMrtkm  he  had  no  knowledge  ihat  any  portion  of  it  was  within  the 
indoBoie  of    '      '"*" 


The  qneebon  of  notice  to  defendant  was  one  of  the  mooted  points 
in  the  ease,  and  it  was  entirely  competent  for  him  as  a  witness  to 
atate  his  information  on  the  snojeot. 

Third — To  a  like  ruling  upon  the  objection  of  plaintiff  to  testi- 
mony of  defendant,  that  at  tne  time  he  contracted  to  purchase  the 
land  he  did  not  know,  and  had  never  heard  of,  any  application  by 
plaintiff  to  purchase  the  same.  The  testimony  was  material,  under 
the  issues  inade  by  the  pleadings.  The  theoiy  that  plaintiff  was  in 
possession  of  the  land,  and  that  such  possession  was  notice  of  her 
rights  and  equities,  and,  therefore,  that  it  was  incompetent  to  prove 
that  defendant  knew  nothing  of  her  possession,  cannot  be  sustained. 

Possession,  in  order  to  impart  nonce  of  the  rights  and  equities  of 
the  holder,  must  be  actual,  open,  exclusive,  notorious  and  visible: 
Smith  V.  Yule,  31  Oal.,  180;  PeU  v.  McElroy.  36  Cal.,  268;  O'Bourke 
V.  O'Connor,  39  Cal.,  442;  Pohick  v.  McGrath,  22  Cal.,  15.  The 
possession  of  plaintiff  was  denied,  and,  except  the  portion  inclosed 
with  her  adjoining  land,  the  court  very  properly,  as  we  think,  found 
against  her  claim.  She  had  not  settJed  upon  nor  improved  the  land 
in  any  proper  sense. 

The  case  as  made  is  essentially  different  from  that  of  Boyd  v. 
Bricken,  56  Cal.,  427. 

The  alleged  error  of  the  court  in  rendering  judgment  in  favor  of 
the  defendant,  the  Central  Pacific  Bailroad  Company,  is  not  sup- 
ported by  the  record. 

This  defendant  having  failed  to  answer,  its  default  was  entered, 
and,  as  far  as  appears,  no  action  was  afterward  taken  in  reference 
to  it,  except  that  in  the  conclusions  of  law  it  is  found  that  plaintiff 
is  not  entitled  to  a  judgment  compelling  the  defendant,  Charles  B. 
Davis,  to  assign  his  contract  for  the  purchase  of  the  land  to  said 
plaintiff,  and  compelling  said  railroad  company  to  convey  said  land 
to  heir. 

The  railroad  company  having  contracted  to  sell  the  land  to  the 
defendant,  Davis,  was  in  the  attitude  of  a  trustee,  holding  the  legal 
title  for  him,  and  if  the  plaintiff  was  not  entitled  to  relief  as  against 
him,  she  was  not  in  a  position  to  enforce  a  deed  from  his  trustee. 

The  judgment  was  for  the  defendant,  Charles  B.  Davis,  for  costs 
of  suit. 

We  are  of  opinion  the  judgment  and  order  appealed  from  should 
be  affirmed. 

Foots,  C,  and  Bklohsb,  C.  C,  concurred. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 
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No.  9,867. 

Pbofle,  sto.,  v.  PmsBUBQ  Bailboad  OoxPAirr. 

/»  BofiJt.    FiUd  Oeiober  SO,  1886, 

SUFFLBEDRAL    TaX    RoLL— AfiSBSSIfBlIT  VoiD,   IT    NO    OFPORTUNITT    IB    OIVEN  TO  CoiV- 

fBT  Asomfr. — Section  9,  of  the  act  of  April  IB,  1874,  which  attempts  to  provide  fw  an  afti 
aGHDeot  by  the  aBeeasfHr  of  the  city  and  coun^  of  Saa  FranoiBco,  which  is  arbitrary  and  ab- 
•dnte,  withoafe  the  possibility  of  eqoaUzation  by  the  board  of  snpervisors,  as  it  provides  for 
■■niiiniiit  to  be  made  after  the  time  within  which  the  board  can  act,  is  violative  both  of  the 
wnatitatioii  of  the  state  and  of  the  fourteenth  amendment  of  the  oonstitntion  of  the  United 
StatoSi  in  that  it  deprives  the  person  assessed  of  an  opportunity  to  appear  before  the  board  for 
the  purpose  of  contesting  the  amount  assessed  against  him. 

The  Samb— Failubb  to  Furnish  Statement  Does  Not  Validatb  Assessment.— An 
■Allium  lit  8o  made  is  invalid,  although  the  person  assessed  failed  to  furnish  the  assessor  with 
a  ]ist  of  hia  taxable  property,  as  provided  for  by  section  3,629  of  the  politicAl  code. 

Affbal  from  a  judgment  and  order  of  the  superior  court  of  the 
city  and  county  of  San  Francisco,  entered  in  favor  of  the  plaintiff. 
The  opinion  states  the  facts. 

W.  T.  Baggett^  for  the  plaintiff-appellant. 
John  B.  Harmon^  for  the  defendant-appellant. 

MoEjnbtby,  J.  The  action  is  to  recover  city  and  county  and  state 
taxes  for  the  fiscal  year  1880-1,  as  entered  upon  the  ''supplemented 
tax  roll "  under  the  act  of  April  18, 1874:  Stats.  1873-4,  p.  477.  The 
aasessment  was  made  after  the  board  of  equalization  had  finally  ad- 
journed, and  under  the  ninth  section  of  the  act  above  cited. 

The  constitution  of  the  state  contemplates:  First,  assessment  by 
tibe  asseesor;  second,  action  by  the  county  'board  of  equalization; 
ifaird,  action  by  the  state  board  of  equalization.  Under  section  9 
of  article  xiii.,  the  taxpayer  is  entitled  to  notice  of  the  meetings  of 
the  ooonty  board  at  which  his  taxes  may  be  increased.  But  the 
mnth  secuon  of  the  act  of  1874  attempts  to  provide  for  an  assess- 
ment by  the  assessor,  of  the  city  and  county  of  San  Francisco,  which 
18  arbitairy  and  absolute,  without  the  possibility  of  equalization  by 
the  board  of  supervisors,  as  it  provides  for  assessment  to  be  made 
after  the  time  within  which  the  board  can  act.  The  legislature  has 
no  power  thus  to  deprive  the  citizen  of  an  opportunity  of  appearing 
before  the  board  for  the  purpose  of  contesting  the  amount  assessed 
aeainst  him.  The  ninth  section  is  violative,  both  of  the  constitution 
d  the  state  and  of  the  fourteenth  amendment  of  the  constitution  of 
the  United  States. 

It  is  urged  that  defendant  cannot  rely  upon  the  invalidity  of  the 
statute,  because  he  failed  to  furnish  the  assessor  with  a  list  of  his 
taxable  property.  The  political  code  makes  it  the  duty  of  the  asses- 
sor "to  exact"  from  each  person  a  statement,  under  oath,  setting 
forth  specifically  all  his  r^  and  personal  property,  etc. :  Section 
3,629.     And  section  3,633  provides : 

''  If  any  ^rson,  after  demand  made  by  the  assessor,  neglects  or 
nfoses  to  fl;ive,  under  oath,  the  statement  herein  provided  for,  or  to 
eomplT  witn  the  other  requirements  of  this  title,  the  assessor  must 
note  the  refusal  on  the  assessment  book,  opposite  his  name,  and  must 


28  West  Ooast  Bepobtkb.  [Sap.  Ot.  CaL 

make  an  estimate  of  the  valne  of  the  property  of  snoh  person;  and 
the  valne  so  fixed  by  the  assessor  mnst  not  be  reduced  by  the  board 
of  supervisors." 

There  is  no  finding  in  the  transcript  that  the  assessor  demanded 
or  attempted  to  exact  from  defendant  the  statement  mentioned  in 
section  0,629,  or  that  defendant  neglected  or  refosed  to  give,  binder 
oath,  the  statement  "after  demand  made  by  the  assessor." 

Moreover,  the  statute  provides  the  penalties  for  a  failure  to  furn- 
ish the  statement  after  demand  made  by  the  assessor.  First,  the 
Serson  refusing  to  make  the  statement  is  liable  to  i>ay  one  hundred 
oUars:  Political  code,  3,682.  Second,  he  is  deprived  of  the  right 
to  have  reduced  the  valuation  placed  upon  his  property  by  the  as- 
sessor, prior  to  the  adjournment  of  the  county  board  of  equaliza- 
tion: Political  code,  3,633.  That  such  is  the  meaning  of  section 
3,633  is  apparent  from  the  language  therein  employed.  The  last 
clause  declares  ''  the  value  so  fixed  by  the  assessor  must  not  be  re- 
duced by  the  board  of  supervisors,"  and  clearly  indicates  the  valuta 
tion  referred  must  be  made  before  the  adjournment  of  the  board  as 
a  board  of  equalization. 

We  are  not  authorized  to  add  anv  third  consequence  as  resulting 
from  the  failure  to  furnish  a  list  of  property,  even  where  a  list  or 
statement  has  been  demanded  by  the  assessor,  a  fotiiori,  under  the 
pretense  of  imposing  a  third  and  distinct  penalty  upon  a  failure  to 
furnish  the  statement  of  property,  to  vitalize  and  render  operative 
a  provision  of  the  statute  clearly  violative  of  the  constitution. 

I^either  Gity  and  County  of  San  Francisco  v.  Flood,  1  West  Coast 
Bep.,  567,  nor  Orena  v.  Sherman,  9  Pacific  Coast  Law  Journal,  814, 
is  m  conflict  with  the  views  above  expressed.  In  both  the  assess- 
ment was  made  by  the  assessor  prior  fo  the  meeting  of  the  county 
board  of  equalization.  In  Orena  v.  Sherman,  it  appeared  that  the 
assessor  had  entered  in  his  assessment  book  that  the  party  assessed 
had  refused  to  furnish  a  statement  of  his  property,  and  thereby  de- 
clared and  determined  that  demand  had  been  made  and  the  list  re- 
fused. 

Judgment  reversed. 

MoElEE,  J.,  MoBRisoN,  C.  J.,  Shabpstein,  J.,  and  Boss,  J.,  con- 
curred. 

Myrioe,  J.,  and  Thobmton,  J.,  dissented. 
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No.  9,846. 

People,  ex  bel.  Lbyebson  v.  Thompson,  Seobetaby,  etc. 

In  Bank.     Filed  October  SO,  1885, 

Ck)N0BB8MSN  WIR&NOT  VOTBDFOB  UNDSft  THB  AOT  OF  1872,  AT  THB  ELECTION  OV  NOVEH- 

BIB  4, 1884.— Conceding  that  the  act  of  March  IS,  1883,  entitled,  **  an  act  to  divide  the  state 
of  California  into  congressional  districts,'*  was  invalid,  because  of  non-compliance  by  the 
legulatore  with  certain  fonnalities  required  by  the  constitution,  still,  the  petitioners  are  nbt 
entitled  to  a  mandate  directing  the  secretary  of  state  to  certify  to  the  governor  that  two  of 
tbflm  were  duly  elected  congressmen-at-large,  and  that  each  of  the  others  was  elected  a  mem- 
ber of  the  house  of  representatives,  in  a  congressional  district  created  by  the  act  of  March  30, 
1872,  becaose  the  electors  throughout  the  state  did  not  vote  for  two  members  of  congress-at- 
kige,  nor  did  the  electors  within  the  limits  of  each  of  the  congressional  districts,  as  prescribed 
by  the  act  of  1872,  vote  for  a  member  of  congress  to  represent  the  people  of  such  district 

The  Same — ^Elbotion— NonoB  bt  Pboolamation  whbn  Nbobssabt—Votino  fob  Candi- 
DAB  WHBV  NOT  AK  Elbotzon. — Notice,  by  proclamation,  of  an  election,  is  necessary  when- 
ever the  voters  are  not  bound,  by  law,  to  tauke  notice  of  the  time  of  the  election,  and  of  the 
officers  then  to  be  chosen.  And,  conceding  that  when  a  term  of  office  is  to  expire  at  a  certain 
date  after  a  general  election,  the  electors  take  notice  the  office  is  to  be  filled  at  such  general 
election,  still^  where  a  vacancy  has  occurred  bv  reason  of  death  or  resignation,  the  voters  are 
not  bound  to  take  notice  of  such  vacancy,  and  the  casting  of  votes  for  a  candidate  to  fill  the 
Yacsncy  does  not  constitute  an  election. 

Thesamk— Elbotobs  not  Bound  to  EInow  that  Act  of  1883  wab  Invalid.— The  electors 
thnmgfaout  the  state  were  not  bound  to  know,  under  penalty  of  disfranchisement,  that  the 
lUtnte  of  1883^  regular  in  form,  certified  to  nave  been  properly  passed  by  the  appropriate 
officers,  pabUshed  as  other  statutes  are  published,  approved  by  the  governor,  and  by  him 
acted  upon  when  he  issued  his  proclamation  for  a  general  election,  held  on  November  4,  1884, 
WM  void  because  of  matters  not  appearing  on  the  face  of  the  statute,  but  which  could  be  as* 
eertained  only  by  an  examination  of  the  journal  of  the  two  houses  of  the  legislature;  or  that 
the  law  of  1872  was  still  in  full  force  and  operation. 

Thib  is  an  application  for  a  writ  of  mandate,  compelling  the  sec* 
retaiy  of  state  to  compare  and  certify  the  votes  oast  at  the  last  con- 
gressional  election,  in  accordance  with  the  law  in  force  in  this  state 
prior  to  the  thirteenth  day  of  March,  1883. 

It  is  claimed  by  petitioner  that  at  the  election  for  representatives 
in  congreas,  held  on  the  fourth  day  of  November,  1884:,  there  were 
to  be  ^ected  four  representatives,  under  the  act  of  March  30,  1872, 
entitied  *'An  act  to  divide  the  state  of  Oalifornia  into  congressional 
districts,"  and  two  representatives  at  large,  under  an  act  of  congress 
entitled  ''An  act  making  apportionment  of  representatives  in  con- 
gress among  the  several  states,  under  the  tenth  census,''  approved 
February,  1882,  and  that  the  votes  cast  at  such  election  should  be 
eompareld  and  estimated  in  accordance  with  said  acts.  In  order  to 
sustain  this  claim,  the  act  of  the  legislature  of  March  13,  1883,  en- 
titled ''An  act  to  divide  the  state  of  Oalifornia  into  congressional 
districtoy  nnder  which  said  election  was  held,  and  the  votes  cast 
thereat  compared  and  estimated,  is  sought  to  be  declared  null  and 
Toid.  This  act  is  attacked,  not  as  to  its  matter,  but  as  to  the  mode 
of  its  passage,  and  the  journals  of  the  legislature  are  resorted  to 
in  order  to  sustain  this  attack. 

Petitioner  claims  that  this  act  was  not  passed  in  accordance  with 
BBction  15,  article  iv.,  of  the  constitution,  requiring  that  every  bill 
shall  be  read  on  three  several  days  in  each  house,  because  the  amend- 
ments made  to  the  bill  during  its  passage  were  not  read  on  three 
several  days  in  each  house,  and  further,  because  the  bill,  with  the 
amendments  thereto,  was  not  printed  for  the  use  of  the  members 
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on  its  final  passage,  and  he  produces  the  journals  and  other  testi- 
mony to  sustain  wis  point. 

E.  G.  Marshall,  aUomey  general,  M.  B.  Leversoj^  and  Oeorge  W. 
Chamberlain,  for  the  petitioner. 

Horace  G.  Piatt,  amicus  curice,  for  the  respondent. 

McKiNSTBYy  J.  The  petitioners  are  not  entitled  to  a  mandate 
directing  the  secretary  of  state  to  certify  to  the  governor  that  two  of 
them  were  dxdy  elected  congressmen  at  large,  and  that  each  of  the 
others  was  elected  a  member  of  the  house  of  representatives,  in  a 
congressional  district  created  by  the  act  of  the  legislature  of  1872. 

If  it  shoxdd  be  conceded  that  the  act  of  1883  is  invalid,  because 
of  non-compliance  by  the  legislature  with  certain  formalities  re- 

Juired  by  the  constitution,  }^et,  as  appears  from  the  petition  and 
kcts,  of  which  we  take  judicial  notice,  the  electors  throaghout  the 
state  did  not  vote  for  two  members  of  congress  at  large,  nor  did  the 
electors  within  the  limits  of  each  of  the  congressional  districts,  as 
prescribed  by  the  act  of  1872,  vote  for  a  member  of  congress  to  rep- 
resent the  people  of  such  district. 

Notice  to  the  electors  lies  at  the  foundation  of  any  popular  system 
of  government.  It  has  sometimes  been  held  that  the  existence  of  a 
law  fixing  the  time  of  an  election,  and  the  offices  to  be  filed,  is  of 
itself  notice.  It  may  be  conceded  that  when  a  term  of  office  is  to 
expire  at  a  certain  date  after  a  general  election,  no  other  election  to 
intervene,  the  electors  take  notice  the  office  is  to  be  filled  at  such 
general  election.  Some  decisions  have  gone  so  far.  But  it  is  well 
settled  that  when  a  vacancy  has  occurred  by  reason  of  death  or  res- 
ignation the  voters  are  not  bound  to  take  notice  of  such  vacancy, 
and  the  casting  of  votes  for  a  candidate  or  candidates  to  fill  the  va- 
cancy does  not  constitute  an  election.  The  facts  of  the  present 
case  bring  it  within  the  principle  of  the  decisions  which  hold  that, 
in  cases  of  special  elections  to  fill  a  vacancy,  a  proclamation  is  nec- 
essary, even  although  the  special  election  be  held  at  the  same  time 
as  a  general  election.  The  principle  is  that  a  notice  by  proclama- 
tion IS  necessary  whenever  the  voters  are  not  bound  by  law  to  take 
notice  of  the  time  of  the  election  and  of  the  officers  then  to  be 
chosen. 

The  contrary  not  being  averred  in  the  petition,  it  must  be  pre- 
sumed that  the  governor,  who  had  approved  the  act  of  1883,  issued 
his  proclamation  for  the  election  of  a  member  of  congress  in  each 
of  the  districts  defined  by  that  act. 

The  general  rule  is  that  all  are  bound  to  know  the  law.  But  the 
recognition  of  this  general  rule  does  not  compel  us  to  hold  that  the 
electors,  as  matter  of  fact,  knew  that  the  act  of  1883  was  of  no 
force  or  effect.  It  does  not  compel  us  to  hold  that,  as  matter  of 
law,  the  electors  throughout  the  state  were  bound  to  know  under 

Senalty  of  disfranchisement,  that  a  statute  regular  in  form,  certified  to 
ave  been  properly  passed  by  the  appropriate  officers;  published  as 
other  statutes  are  published;  approved  by  the  governor,  and  by  him 


Sup.  Ct.  Cal.3  People  v.  Thompson.  Sil 

acted  under  when  he  issued  his  proclamation^  was  void,  because  of 
matters  not  appearing  on  the  face  of  the  statute,  but  which  could 
be  ascertained  only  by  an  examination  of  the  journals  of  the  two 
houses  of  the  legislature;  that  thus  taking  notice  of  the  invalidity  of 
the  act  of  1883,  the  electors  were  bound  to  know  that  the  law  of  1872 
was  still  in  full  force  and  operation. 

That  the  electors  did  not  know  all  it  is  claimed  they  ought  to  have 
known  is  apparent  from  the  matters  set  forth  in  the  petition,  and  from 
the  fact  that  the  petitioners  have  found  it  necessary  to  ask  that  the 
secretary  of  state  be  prohibited  from  estimating  the  votes  cast  for 
members  of  the  house  of  representatives  of  the  united  States  in  the 
respective  districts  created,  or  attempted  to  be  created,  by  the  act 
of  1883. 

Courts  of  justice  in  this  state  take  judicial  notice,  perhaps,  of  the 
contents  of  the  journals  of  the  two  houses  of  the  legislature;  the 
citizens  at  large  are  not  required  to  take  legal  notice  of  the  entries 
in  the  journals.  The  people  had  not  actually  been  notified  of  such 
entries  when  the  election  was  held.  They  had  before  them  (let  us 
assume)  the  statute  of  1883,  approved  bv  the  governor  and  published 
as  statutes  are  required  to  be  published,  and  the  governor's  procla- 
mation. We  are  asked  to  decide  that  all  the  voters  should  have  in- 
quired whether  the  statute  was  invalid  by  reason  of  matters  of  which 
they  had  not  been  notified;  that  the  duty  was  imposed  upon  them  to 
make  investigation  into  the  history  in  the  legislature  of  the  bill  for 
the  act  of  1883;  to  consider  questions  as  to  the  validity  of  the  law 
arising  out  of  the  proceedings  in  the  legislature  which  preceded  its 
final  passage;  to  determine  such  questions  correctly,  or  as  petitioners 
claim  they  should  be  determined  (questions,  it  may  be,  difficult  of 
aolntion  by  the  courts,  with  the  aid  of  counsel  learned  in  the  law), 
and  then  to  vote  for  officers  not  mentioned  in  the  governor's  procla- 
mation, in  districts  not  defined  in  the  law  so  as  aforesaid  to  be  mentally 
determined  to  be  invalid,  and  not  recognized  as  continuing  in  exist- 
ence by  the  executive  or  other  officers  of  the  state.  Thus  to  decide 
would  be  a  formal  acknowledgment  by  this  court  of  results  which 
cannot  be  treated  as  an  intelligent  and  binding  expression  of  the 
voice  of  the  people,  and  which  are  entirely  beyond  any  consequence 
Intimately  derivative  from  the  maxim  that  all  are  supposed  to 
know  the  law. 

Whether  anybody  else  was  or  was  not  elected  to  the  house  of  rep- 
letientativesof  the  United  States  at  the  general  election,  we  are  quite 
certain  that  the  petitioners  were  not. 

Writ  denied  and  petition  dismissed. 

McEee,  J.,  Thobnton,  J.,  and  Morrison,  0.  J.,  concurred. 

Boss,  J.,  ooNCURBlNa.  I  concur  in  the  main,  in  the  views  ex- 
pressed by  Mr.  Justice  McEinstry.  I  wish  to  add  that,  in  my  opin- 
ion, the  act  of  1883  is  a  constitutional  and  valid  law. 

Section  15  of  article  iv.  of  the  present  constitution  provides: 
'*  No  law  shall  be  passed  except  by  bill.    Nor  shall  any  bill  be  put 


32  West  Coast  Befobteb.  [8ap.  Ot.  Gal. 

upon  its  final  passage  until  the  same»  with  the  amendments  thereto, 
shall  have  been  printed  for  the  use  of  the  members,  nor  shall  any 
bill  become  a  law  unless  the  same  be  read  on  three  several  days  in 
each  house,  unless,  in  case  of  urgency,  two- thirds  of  the  bouse 
where  such  bill  may  be  pending  shfiQl>  by  a  vote  of  ayes  and  noes, 
dispense  with  this  provision.  Any  bill  may  originate  in  either 
house,  but  may  be  amended  or  rejected  by  tne  otner;  and  on  the 
final  passage  of  all  bills  they  shall  be  read  at  length,  and  the  vote 
shall  oe  by  yeas  and  nayesupon  each  biU  separately,  and  shall  be 
entered  on  the  journal ;  and  no  bill  shall  become  a  law  without  a 
eoncurrence  of  a  majority  of  the  members  elected  to  each  house.'* 

It  is  earnestly  insisted  b^  the  petitioners  for  the  writ  that  under 
this  provision  of  the  constitution  it  is  requisite  to  the  validity  of 
a  bill  that  each  and  every  amendment  thereto  should  have  been  read 
on  three  several  days  in  each  house.  It  is  very  certain  that  the  con- 
stitution does  not  so  provide  in  terms.  The  provision  with  respect 
to  the  passage  of  bills  is  extremely  explicit.  Express  authority  is 
given  tor  the  amendment  of  any  bill  in  either  house,  and  it  is  ex- 
I>ressly  declared  that  no  bill  idiall  be  put  upon  its  final  passage  un- 
til the  same,  tvUh  (he  ameyidmenta  thereto^  shall  have  been  printed  for 
the  use  of  the  members.  If  it  had  been  intended  to  provide  that, 
except  in  case  of  urgency,  no  bill  shall  become  a  law  unless  the 
same,  with  the  amendmerUa  thereto,  be  read  on  three  several  days  in 
each  house,  it  would  have  been  an  easy  matter  to  have  said  so.  The 
insertion  of  the  words  ''with  the  amendments  thereto,"  in  the  first 
elaose  and  their  omission  from  the  second  is.  to  my  mind,  very 
strong  evidence  that  the  clause  from  which  they  were  omitted  was 
not  intended  to  apply  to  them. 

In  Miller  v.  The  State,  3  Ohio  St.,  479,  it  appeared  that  a  bill 
originally  introduced  in  the  senate,  after  being  read  twice,  and  on 
different  days,  was  committed  to'  a  select  committee,  who  reported 
it  back  with  one  amendment,  to  wit:  *  *  Strike  out  all  after  the  enact- 
ing clause  and  insert  a  new  bill;''  that  on  a  subsequent  day,  April 
12th,  this  amendment,  after  being  itself  amended,  was  agreed  to, 
and  the  bill,  as  amended,  ordered  to  be  engrossed  and  read  a  third 
time  to-morrow;  that  on  the  morrow,  April  13th,  it  was  ''read  the 
third  time  "  and  passed,  and  having  afterward  passed  the  house,  and 
been  dulv  enrolled,  was  signed  by  the  presiding  officers  of  the  two 
houses,  filed  in  the  proper  office  and  published  among  the  laws. 
The  constitution  of  tne  state  then  provided  that  "  every  bill  shall  be 
fully  and  distinctly  read  on  three  different  days,  unless,  in  case  of 
urgency,  three-fourths  of  the  house  in  which  it  shall  be  pending, 
shall  dispense  with  this  rule." 

In  that  case,  it  was  claimed,  as  it  is  claimed  here,  that  the  amend- 
ment was  in  fact  a  "  new  bill,"  and  that  it  was  only  read  once,  and, 
therefore,  invalid  under  the  constitutional  provision  quoted.  In  the 
course  of  the  opinion,  the  court,  speaking  through  Judge  Thurman, 
said:  "  But,  for  argument's  sake,  let  it  be  admitted  that  the  bill  as 
amended  was  read  but  once  in  the  senate;  is  the  act  for  that  reason 
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Toid?  That,  oounting  the  two  readings  before  the  amendment  and 
the  final  reading,  the  bill  was  read  three  times,  is  conceded,  for  these 
readings  are  shown  by  the  journal,  and  it  is  also  conceded  that,  in 
general,  three  readings  of  an  amendment  are  not  necessary.  But, 
inasmuch  as  the  amendment  in  this  case  is  styled  in  the  journal  a 
'  new  bill,'  it  is  said  that  three  readings  were  necessary.  Why  nec- 
essary? The  amendment  was  none  the  less  an  amendment  because 
of  the  name  given  it.  It  is  not  unusual  in  parliamentary  proceed- 
ings to  amend  a  bill  upon  striking  out  all  after  the  enacting  clause 
and  inserting  a  new  bill:  Jefferson's  Manual,  sec.  35.  '  When  the 
subject  or  proposition  of  the  bill  is  thereby  wholly  changed,  it  would 
seem  to  be  proper  to  read  the  amended  bill  three  times,  and  on  dif- 
ferent days;  but  when  there  is  no  such  vital  alteration,  three  read- 
ings of  the  amendment  are  not  required." 

what  is  here  said  by  the  learned  judge  covers  both  points  made 
by  the  petitioners,  for,  apart  from  their  claim  that  every  amendment 
must  be  read  in  each  house  on  three  several  days,  it  is  contended 
that  the  purported  amendment  to  the  bill  in  Question  was  in  fact  no 
amendment,  but  a  new  bill.  The  original  bill  was  one  to  divide  the 
state  of  California  into  congressional  districts,  and  the  amendment 
adopted  did  but  change  the  lines  of  the  districts  as  fixed  in  the 
original  bill.  ''The  subject  or  proposition  of  the  bill "  was  not  at 
all  changed.  When  that  is  done,  the  bill  as  amended  should  un- 
doubtedly, as  observed  by  Judge  Tburman,  be  read  on  three  several 
days,  for  it  then  becomes  in  effect  a  new  bill;  but  not  so,  when  there 
is  no  such  vital  alteration. 

In  the  case  of  The  People  v.  Wallace,  70  111.,  680,  the  supreme 
court  of  that  state  held  that  the  constitutional  provision  of  the  state 
requiring  bills  to  be  read  on  three  several  days  before  their  passage, 
did  not  apply  to  amendments,  the  court  saying:  ''  It  is  also  objected 
that  the  tentn  section  of  the  act  was  not  constitutionally  adopted, 
because  it  was  engrafted  as  an  amendment  whilst  the  bill  was  being 
considered,  and  was  not  read  on  three  several  days  in  the  house 
adopting  it  as  an  amendment.  We  are  clearly  of  opinion  that  the  re- 
quirement does  not  apply  to  an  amendment,  and  the  objection  cannot 
prevail."  See,  also,  McCuUoch  v.  The  State,  11  Ind.,  434-5.  Noth- 
ing here  said  conflicts  with  the  decision  in  Weil  v.  Kenfield,  54Cal., 
Ill,  of  the  correctness  of  which  I  have  no  question. 

Mybick,  J.  For  the  reasons  ^iven  in  the  the  opinion  of  Mr.  Jus- 
tice Ross,  I  am  of  the  opinion  that  the  act  of  1883  is  constitutional 
and  valid.    I,  therefore,  concur  in  the  judgment. 


S4  West  Coast  Befobxbb.  [Sup.  Ot.  Oal« 


No.  9.860. 

Enos  V.  Sun  iNsuaANOE  Ookpant. 

Department  One,    Fikd  October  SO.  1885, 

FiBi  Imburanob— Notice  to  Aobnt  or  Insurer— When  Not  BiNDnro.— Where  an  in- 
lunuice  company,  in  its  contract  with  the  insured,  expressly  exempts  itself  from  being  boand 
by  "  any  act  or  statement "  not  contained  in  the  written  application  for  the  polioT,  or  in- 
dorsed on  the  policy,  notice  to  its  asrent  as  to  anything  dinerent  from  what  the  policy  *od 
application  contained,  will  not  bind  the  company. 

Ths  Samk— Waiver  of  Conditions  Must  be  Endorsed  on  Poijot.--So,  also,  the  local 
agent  of  the  company  cannot  waive  any  of  the  provisions  of  the  policy,  except  by  written 
endorsement  made  on  the  policy  or  on  the  application,  when  the  policy  provides  uiat  anything 
less  than  a  distinct,  specific  agreement,  endorsed  or  attached  to  the  polioy,  shall  not  be  con- 
strued as  a  waiver  of  any  condition  or  provision  of  the  policy. 

The  Sakb— What  Included  in  word  "BuiLDiKa*'-~FiSHiNO  Scow— In  detennioing 
whether  a  fishing  scow  was,  in  the  policy  of  insurance,  included  in  the  word  "  building,"  and 
thereby  affected  by  all  the  terms  and  conditions  of  the  policy  as  a  building,  evidence  that 
similar  scows,  as  well  as  the  one  in  (question,  were  used  and  occupied  as  buudings,  for  pur- 
poses of  residence  and  business,  is  admissible. 

Appeal  from  a  jadgment  of  the  superior  court  of  Sacramento 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial.    The  opinion  states  the  facts. 

Grove  L.  Johnson,  for  the  appellant. 
Freeman  &  Boies,  for  the  respondent. 

FooTE,  0.  Action  on  a  fire  insurance  policy.  The  plaintiff  had 
judgment  for  the  amount  claimed;  the  defendant  movea  for  a  new 
trial  which  was  denied.  From  the  order  made  therein  and  the 
judgment,  an  appeal  was  taken.    The  case  was  tried  by  a  jury* 

One  of  the  questions  involved  in  it  was,  whether  or  not,  the  fish- 
ing scow  which  was  insured,  was  in  the  polioy  of  insurance  included 
in  the  word  ''  building,"  and  thereby  afibcted  by  all  the  terms  and 
conditions  of  the  policy  as  a  building.  The  defendant  contended 
that  it  was  so  included,  and  that,  therefore,  it  being  unoccupied  both 
at  the  time  it  was  insured,  and  at  the  time  it  was  burned,  the  plaint- 
iff could  not  recover. 

Another  was  whether  or  not  the  scow  belonged  at  the  time  the 
policy  was  issued,  and  it  was  burned,  to  the  plaintiff,  or  to  one 
Valine. 

The  policy  in  question,  among  other  things,  contained  the  follow- 
ing clauses : 

''  1st.  The  assured  covenants  that  every  fact  and  circumstance 
affecting  the  risk  or  hazard  adversely  to  this  company  has  been 
fully  made  known  to  the  company. 

''  2d.  That  this  company  shall  not  be  bound  by  any  act  or  state* 
ment  which  is  not  contained  in  the  written  application  or  indorsed 
on  this  policy. 

^'  3d.  Waiver,  The  use  of  general  terms  or  anything  less  than  a 
distinct,  specific  agreement,  indorsed  or  attached  to  this  policy, 
shall  not  be  construed  as  a  waiver  of  any  printed  or  written  condi- 
tion or  restriction  herein. 

"  4th.  Conditions  voiding  this  policy,  without  written  permis- 
sion indorsed  hereon,  or  stated  in  writing  in  the  application  for 
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tibia  insoranoe  *  *  *  or  if  the  above  described  building  or 
buildings,  or  either  or  them  now  are,  or  shall  become  vacant  or 
OBOOoapied.** 

According  to  the  second  clause,  it  seems  that  the  Sun  Insurance 
Company,  in  its  contract  with  the  insured,  had  expressly  exempted 
itself  from  being  bound  by  **  any  act  or  statement"  not  contained  in 
the  ap(>lication  for  the  policy,  or  indorsed  on  said  policy.  Hence, 
no  notice  to  its  agent  as  to  anything  different  from  what  the  policy 
and  application  contained,  would  bind  the  company,  and  the  de- 
fendant's instruction  No.  4,  on  this  point  asked,  should  have  been, 
given. 

Instruction  No.  3,  should  have  been  granted,  as  the  local  agent, 
according  to  the  terms  of  the  policy,  could  not,  as  claimed,  waive 
any  of  the  provisions  of  tho  policy;  it  could  only  be  done  by  writ- 
ing on  it  or  the  application :  Shuggart  v.  Lycoming  Fire  Ins.  Oo.,  65 
Cd.,  406-43;  Gladding  v.  Ins.  Assn.,  4  West  Coast  Bep.,  107;  Mc- 
Cormiek  v.  Springfield  Fire  Ins.  Oo.,  5  id.,  230-232;  Bilverberg  v. 
PhcBuix  Ins.  Co.,  6  id.,  482-484. 

The  defendant  offered  to  prove  by  the  witness,  Frank  I.  Lewis, 
who  had  been  for  fourte^i  years  engaged  in  the  fishing  business,  on 
the  Sacramento  river,  that  scows  of  the  kind  and  character  as  the 
one  insured  were  used  and  occupied  as  buildings  by  the  persons 
owning  them.  That  in  the  fishing  season  such  persons  used  them  as 
lesidences,  and  places  of  business,  and  that  when  the  fishing  season 
was  over  they  used  them  as  residences  on  land.  That  this  particu- 
lar scow  was  so  used,  and  that  in  the  same  locality  as  that  of  the  one 
in  oontroversy  other  scows  were  so  used. 

This  evidence  so  offered  was  admissible.    And  upon  it  and  the 

drcmnstanoes  surrounding  the  transaction,  it  would  have  been  proper 

for  the  court  by  instructions,  to  have  left  the  jury  to  determine  as  a 

matter  ot  fact,  whether  or  not  the  parties  making  this  contract  of 

insurance,  intended  that  all  the  limitations  and  conditions  thereof, 

ahoold  apply  to  the  scow  as  a  building.    This  testimony  having  been 

excluded^  the  instructions  on  the  point  became  useless  and  mislead- 
ing. 

None  of  the  testimony  as  to  conversations  with  Hoagland  was  com- 
petent. Nor  was  the  proof  offered  by  the  defendant  as  to  what  con- 
sideration EbiOB  had  paid  for  the  scow,  as  there  was  no  question  of 
a  frMid  on  creditors  involved  in  the  case. 

In  so  fmr  as  the  charge  of  the  court  announced  the  law  to  be  dif- 
ferent from  what  we  have  indicated  it  to  be  in  this  case,  there  was 
error. 

The  judgment  and  order  should  be  reversed  and  the  cause  re- 
manded for  a  new  trial. 

BsLGHSB,  0.  0.,  and  Ssabls,  0.,  concurred. 

Bt  the  Ooubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  reversea»  and  cause  remanded  for  anew 
trial. 
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No.  11,284. 

People,  ex  bel.,  etc.  v.  Stbotheb,  Auditob,  etc. 

In  Bank.     Filed  October  SO,  1886. 

The  Amendment  of  Section  9,  Abticle  xiii,  op  the  Constitution  of  1879,  was  properly 
adopted. 

Application  for  a  writ  of  mandate. 

E.  C.  Marshall,  attorney  generdLy  W.  T,  Baggett  and  Hall  dt  Badgers, 
^  for  the  petitioners. 

Doyle,  Oalpin  dt  Scripture,  for  the  respondent. 

Myeice«  J.  Application  for  mandamas  to  compel  th<)  auditor  of 
the  city  and  county  of  San  Francisco  to  enter  in  his  books  an  in- 
crease of  the  assessments  by  adding  a  per  centage  in  accordanoe 
with  the  direction  of  tho  state  board  of  equalization. 

The  reasons  presented  on  behalf  of  the  auditor  why  the  writ  should 
not  issue,  have  been  considered  by  us.  For  lack  of  time,  wecan- 
not  enter  into  a  full  discussion,  in  this  judgment,  of  those  reasons. 
As  the  time  for  performing  the  duty  is  rapidly  passing,  it  is  of  more 
immediate  importance  to  know  the  duty  than  its  reasons.  Other 
cases  are  before  us  involving  some  of  the  questions  here  concerned; 
and  in  those  cases  we  shall  give  our  views  more  at  length. 

The  substantial  question  involved,  is  whether  the  amendment  of 
section  9,  article  xiii.,  of  the  constitution,  was  properly  adopted. 
Independent  of  that  question,  there  is  but  little  in  the  objections 
urged  on  behalf  of  respondent;  no  matter  appears  to  us  which  ren- 
ders it  impossible  for  him  to  comply  with  the  order. 

We  are  of  opinion  that  the  amendment  referred  to  was  constitu- 
tionally adopted. 

Let  the  writ  issue  as  prayed  for,  forthwith. 

Boss,  J.,  MoKiNSTRY,  J.,  and  Morrison,  C.  J.,  concurred. 


No.  8,479. 

Shearer  v.  City  of  Oakland. 

Devartment  One.    Filed  October  SI,  1885. 

Jdsticbs  op  the  Peace— Act  op  April  1,  1880,  Construed.— Section  103,  of  the  act  of 
April  1, 1880,  entitled  "  an  act  to  amend  part  one  of  the  code  of  civil  procedure,  and  each 
and  every  title,  chapter,  article,  and  section  of  said  ])art  one,  and  substituting  a  new  part 
one  to  take  the  place  thereof  in  Baid  code,  relating  to  courts  of  justice  and  various  officers  con- 
nected therewith,"  was  intended  to  apply  to  justices  of  the  i^eace  elected  at  the  general  elec- 
tion in  1879,  as  well  as  to  justices  of  the  peace  elected  after  the  act  took  effect. 

Appeal  from  a  judgment  of  the  superior  court  of  Alameda  county, 
entered  in  favor  of  the  defendant. 

Sexttts  Shearer  and  J,  O.  M.  Galium,  for  the  appellant. 
J.  M,  Poston  and  John  Yule,  for  the  respondent. 
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The  Cotjbt.      The  demurrer  to  the  complaint  was  sustained  by  the 
court  below  on  the  ground  that  section  103  of  the  act  entitled  "  an 
act  to  amend  part  one  of  the  code  of  civil  procedure,  and  each  and 
every  title,    chapter,  article  and  section  of  said  part  one,  and  sub- 
stituimg  a  new^  part  one  to  take  the  place  thereof  in  said  code,  relat- 
ing to  courts  of  jostice,  and  various  oflScers  connected  therewith," 
approved  April  1,  1880,  was  only  intended  to  apply  to  such  justices 
of  the  peace  as  should  be  elected  after  it  took  effect.     In   this,   we 
think  tiie  conrt  was  in  error.     There  is  nothing  in  the  language  of 
the  act  indicating  such  intention,  and  that  the  legislature  in  enacting 
it  had  in  mind  the  justices  of  the  peace  elected  at  the  general  state 
election  of  1879,  of  which  the  plaintiff  was  one,  is  shown  by  section 
110,  which  reads:     **  The  term  of  office  of  justices  of  the  peace  shall 
be  two  years  from  the  first  day  of  January  next  succeeding  their 
election;  provided^  that  all  justices  of  the  peace  .elected  at  the  gen- 
eral state  election   of  eighteen  hundred   and   seventy-niue  shall  go 
out  of  office  at  the  end  of  one  year  from  the  first  day  of  January, 
eighteen  hundred  and  eighty."     In  our  opinion,    the  provisions  of 
the  act  of  April  first,  1880,  applied  from  its  taking  effect,  as  well  to 
such  justices  of  the  peace  elected  at  the  general  election  in  1879,  as 
to  those  elected  subsequently. 

Judgment  reversed,  and  cause  remanded,  with  directions  to  the 
court  below  to  over-rule  the  demurrer  to  the  complaint. 


No.  8.890. 

Sweeney  et  al  v.  Stanford. 

In  Bank.     Filed  October  SI,  i«!>W5. 

Pabtn«B5hip— Fictitious  Firm  Name— Certificate— Pleadines.— A  complaint,  in  an 
a£*tiun  by  partners,  to  enforce  a  partnership  contract,  whicli  discloses  the  fact  that  the  con- 
tract "Was  made  by  the  partners  in  their  fictitious  name,  is  demurrable,  unless  it  be  alle^^ed  that 
tbe  plaintiffs  have  filed  the  certificate  of  partnership  required  by  sections  ::i,4(><J  and  2,467  of 
the  civQ  code.     If  such  fact  be  alleged,  the  plaintiffs  must  prove  it,  in  order  to  establish  their 

Thb  Same -Failure  to  File  CERnFiCATE— Abatement  of  Action. —Where  the  com- 
ptaint  fails  to  disclose  that  the  plaintiffs  fall  within  the  provisions  of  section  2,40(5  of  the  civil 
i-Chle,  to  avail  the  defendant,  the  failure  to  file  the  required  certificate  must  be  set  up  in  the 
ar^ver  80  a  defense  to  the  action.  In  either  case,  the  action  woulil  only  abate,  and  would 
tot  be  a  bar  to  another  action  brought  after  compliance  with  the  provisions  of  the  statute. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiffs,  and  from 
an  order  denying  the  defendant  a  new  trial.  The  oj)inion  in  de- 
partment is  reported  in  6  West  Ooast  Bep.,  244. 

H.  L,  Broion  and  John  E,  Foulds  for  the  appellant. 
E,  P.  Cciej  for  the  respondents. 

Boss,  J.  By  statute  in  this  state,  every  partnership,  except  com- 
mercial and  banking  partnerships  established  and  transacting  busi- 
« —  iu^  a  place  without  the  United  States,  transacting  business  in 
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{he  state  under  a  fictitioiis  name,  or  a  designation  not  showing  the 
names  of  the  persons  interested  as  partners  in  snoh  business,  is 
required  to  file  with  the  clerk  of  Uie  county  in  which  its  principal 
place  of  business  is  situated » a  certificate  signed  by  the  partners  and 
acknowledged  before  some  officer  authorized  to  take  the  acknowl- 
edgment of  conveyances  of  real  property,  stating  the  names  in  full 
of  all  the  members  of  such  partnership,  and  their  places  of  resi- 
dence, and  publish  the  same  once  a  week,  for  four  successive  weeks, 
in  a  newspaper  published  in  Uie  county,  if  there  be  one,  and  if  there 
be  none  in  such  county,  Uien  in  a  newspaper  published  in  an  adjoin- 
ing county :  Civil  code,  sections  2,466-7.  By  a  subsequent  section, 
2,«8,  it  IS  provided  that  ''persons  doing  business  as  partners  con- 
trary to  the  provisions  of  this  article  shall  not  maintaon  any  action 
upon  or  on  account  of  anj  contracts  made  or  transactions  had  in 
their  partnership  name,  m  any  court  of  this  state,  until  they^  have 
first  filed  the  ceitificate  and  made  the  publication  herein  required.** 
This  is  statute  law,  is  very  plidn,  and  must  be  ffiven  effect. 

The  complaint  in  the  present  case  shows  that  the  plaintiflh  are 
partners  under  a  designation  not  showing  the  names  of  the  persons 
mterested  as  partners,  and  counts  upon  a  contract  made  in  their 
partnership  name.  The  statute  in  terms  declares  that  persons  thus 
doing  business  shall  not  maintain  an  action  uiK>n  sucn  a  oontntct 
unless  they  shall  have  filed  the  certificate  required  by  the  section 
cited.  Manifestly,  therefore,  with  the  avermerUa  in  resped  to  the  part- 
nership  and  the  ocmtract^  the  complaint  would  have  been  demurrable 
had  it  failed  to  have  alleged  compliance  with  the  condition  imposed 
by  the  statute  as  a  pre-rejg[uisite  to  the  maintenance  of  the  action. 
And  being,  under  such  circumstances,  a  necessary  averment,  it  was, 
of  course,  necessary  for  the  plaintiflh  to  prove  a  substantial  compli- 
ance with  the  condition,  the  allegation  in  that  regard  being  denied 
in  the  answer:  Fabian  v.  Callahan,  66  C^.,  161.  Of  course,  where 
the  complaint  fails  to  disclose  that  the  plamtiffii  fall  within  the  pro- 
visions of  section  2,466  of  the  civil  code,  to  avail  the  defendant, 
the  failure  to  file  the  required  certificate  must  be  set  up  in  the  answer 
as  a  defense  to  the  action.  In  either  case ,  the  action  would  only  abate, 
and  would  not  be  a  bar  to  another  action  brought  after  compliance 
with  the  provisions  of  the  statute:  Byers  v.  Bourret,  64  Cal.,  73. 

It  results  from  what  has  been  said  that,  as  there  was  a  failure  on 
the  part  of  the  plainti£b  to  show  a  compliance  with  the  statute  in  re- 
gara  to  the  certificate  of  partnership,  the  court  below  should  have 
granted  the  defendant's  motion  for  judgment  of  nonsuit. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 

MoSjnstbt,  J.,  Thobmton,  J.,  Mtbigk,  J.,  MoEeb,  J.,  and  Mobbi- 
SON,  C.  J.,  concurred. 
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OIRGUIT  COURT,  DISTRICT  OF  CALIFORNIA. 

GOLDMABK  ET  AL.   V.   EbBLXNO  BT  1L. 

October  $3,  1886. 

LrjovonoN  AaAiNsr  Unlawful  Pbuntation  or  Opbba,  whbn  l8suBD.~The  owner 
of  a  literaiy  work,  saoh  m  an  opeta^  not  protected  by  a  copyright,  is  entitled  to  an  injunc- 
tion against  its  nnanthorized  presentation,  upon  giving  approved  security.  In  such  case  the 
'  'it  to  recover  damages  for  the  unlawful  production  of  the  opera,  is  not  an  adequate  rem- 


Saio—Pbkliminabt  iKJUNonoK— Additional  Sbgubitt  mat  bb  Obdsbbd.— Where 
a  preliminary  injunction  is  granted,  upon  complainants  giving  a  bond,  if  counsel  for  the  re- 
spondents have  not  had  an  opportuni^  to  be  present  at  the  approval  of  the  bond,  the  court, 
sitting  as  a  court  of  equity,  has  power,  upon  petition,  promptlv  made,  or  affidavit,  showine 
the  sureties  to  be  insufficient,  ana  notice  to  the  other  side,  witnout  regard  to  other  proceed- 
ingiL  at  any^  proper  stage  of  l^e  case,  to  reouire  an  additional  bond  to  be  given,  as  a  condition 
of  the  continuance  of  the  injunction.  Sucn  application  should  be  promptly  made,  otherwise 
the  right  to  object  will  be  deemed  waived. 

The  Sai»— Right  to  Injunction  when  Not  Lost  by  Failubb  to  Fobnish  Seoubity 
m  TiMK — ^The  complainants,  as  owners,  filed  a  bill  to  restrain  the  defendants  from  imlaw- 
fully  producing  the  opera  of  "Nanon."  Such  opera  had  never  been  copyrighted.  An 
order  to  show  cause  why  an  injunction  should  not  be  granted,  was  issued,  returnable  on 
a  day  fixed.  After  several  delays,  no  cause  being  shown  against  it,  an  injunction  was  issued, 
on  condition  that  the  complainants  give  bond  in  the  sum  of  ten  thousand  dollars.  The 
bond  offered  being  deemed  insufficient  by  the  court,  the  injunction  was  dissolved  upon 
the  defendants  filing  an  indemnity  bond.  The  oomplalnants  thereupon  moved  to  set  aside 
the  order  dissolving  the  injunction,  at  the  same  time  offering  a  certified  check  for  ten  thou- 
sand dollars,  or  an  equid  amount  of  coin,  as  security.  Hdfly  that  such  order  should  be  granted; 
that  oompUunants'  right  to  an  injunction  was  not  lost  by  reason  of  their  failure  to  furnish  a 
soffideot  bond  in  the  first  instance. 

Distinctions  between  thb  Pbbsent  Case  and  casbs  involving  the  infringements  of 
patents  and  copyrights,  so  far  as  the  complainants*  right  to  a  preliminary  injunction  is  con- 
cerned, stated  and  discussed. 

Before  Sawyeb,  oironit  judge,  and  Sabin  and  Hoffman,  district 
judges. 

This  is  a  suit  in  equity  to  enjoin  the  production  of  an  opera  of 
which  complainants  claim  to  be  the  proprietors, — a  suit  resting 
upon  the  common  law  right  of  the  author,  not  on  a  copyright. 

The  sureties  offered  on  a  bond  required  to  be  given  by  a  pra- 
scribed  day  upon  the  granting  of  an  injunction,  after  several  hear- 
ings, having  failed  to  justify  to  the  satisfaction  of  the  district  judge 
of  rfevada,  before  whom  the  proceeding  was  presiding,  he  dissolved 
the  injunction  upon  that  ground,  upon  defendants  giving  a  satisfac- 
tory bond  in  the  sum  of  ten  thousand  dollars,  to  pay  such  sum  to 
complainants  as  should  be  recovered  in  the  suit.  The  complain- 
ante  on  affilavits,  showing  their  good  faith,  and  excusing  their  fail- 
so  96^1.  89 


40  West  Coast  Bepobteb.  [Cir.  Ot.  Gal. 

ure  to  present  sufficient  sureties  at  the  proper  time,  promptly 
moved,  before  respondents'  bond  was  approved,  to  vacate  the  order 
dissolving  the  injunction,  upon  the  indemnifving  bond  given  by  the 
defendants,  and  to  restore  tiie  injunction  before  granted;  and  they 
offered  to  deposit  a  certified  check  upon  some  solvent  bank  for  the 
required  amount,  or  to  deposit  the  coin  in  court;  in  lieu  of  a  bond. 
The  application  was  denied,  but,  the  point  being  new,  and  not  being 
entirely  satisfied  with  this  action,  the  judge,  who  heard  the  appfica- 
tion,  granted  a  rehearing,  and,  upon  such  rehearing,  invited  the  cir- 
ouit  judge  and  the  district  judge  for  the  district  of  California  to  sit 
with  him. 

After  argument  on  the  rehearing  the  following  oral  decisions  were 
rendered. 

Jo8.  Z>.  Bedding,  for  the  complainants. 

JET.  H,  Loioenthal  and  W.  W,  Cope,  for  the  respondents. 

Bt  the  Coxtbt — Sabin,  dibtbict  judge.  I  do  not  deem  it  necessary 
to  review,  at  length,  the  history  of  this  case,  as  it  is  certainly  very 
well  understood  by  counsel  and  probably  by  the  bar  who  have  been 
in  attendance.  We  deem  the  case  a  very  important  one.  I  believe  it 
is  the  first  case  of  the  kind  that  has  ever  been  brought  in  this  court. 
While  innumerable  cases  have  been  brought  on  copyrights  and  pat- 
ents, etc.,  I  believe  this  is  the  first  case  brought  in  this  court,  or, 
possibly,  upon  this  coast,  wherein  a  complainant  has  sought  to 
restrain  a  defendant  from  producing  a  play,  or  any  matter  of  this 
kind,  not  upon  cop;fright,  out  upon  common  law  right. 

I  have  been  incuned  to  look  at  this  case  very  much  from  the 
standard  of  cases  that  are  brouffht  upon  patents  and  upon  copy- 
rights.   I  am  inclined  to  think  there  is  a  distinction  in  the  cases, 
and  nearly  all  the  cases  cited  to  the  court  during  the  argument  on 
this  matter  have  -been  cases  upon  copyrights  or  patents.    There 
have  been,  perhaps,  three  or  four  cases  cited  to  the  court  very 
similar  to  this,  where  parties  have  sought  to  enforce  their  common 
law  rights.    Th&j  are  different,  however,  from  this  case,  in  this : 
In  those  cases  it  was  upon  motion  and  argument  before  the  oourt 
whether  or  not  an  injunction  should  issue,  and  not,  as  in  this  ease , 
where  no  argument  has  been  made  before  the  court  as  to  whether  or 
not  an  injunction  should  issue.    It  was  conceded  in  this  case,  vir- 
tually at  least,  that  it  was  a  proper  case  for  an  injunction  to  issue. 
No  opposition,  as  I  understand,  has  ever  been  offered  to  its  issue. 
There  nas  been  no  contest  on  the  sufficiency  of  the  bill  in  this  case, 
therefore,  the  injunction  issued  regularly   thereupon.    The  only 

auestion,  really,  before  the  court,  as  I  observed  yesterday,  is:  Was 
^e  order  made  by  mvself  on  the  sixteenth  of  this  month,  dissolving 
the  injunction  upon  the  defendants'  giving  security,  under  all  the 
circumstances  of  the  case,  a  complete  and  full  indemniiy  to  the  com- 
plainants in  this  case  ? 

I  do  not  care  to  review,  at  all,  my  action  in  regard  to  the  sureties 
in  this  matter.   I  merely  desire  to  say,  now,  that  the  bonds  tendered 


fa 
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in  this  matter,  thus  far,  are  not  satisfactory  to  me,  nor  am  I  at  all 
satisfied  with  the  manner  in  which  the  matter  was  conducted.  I 
think  bonds  conid  very  easily  haye  been  procured  by  complainants. 
It  was  only  a  small  amount — ten  thousand  dollars — and  I  have 
merely  to  observe  now  that  I  do  not  think  the  security  thus  far 
offered  in  the  case,  by  complainants,  was  such  as  the  court  ought  to 
have  accepted.  I  think  that  my  action,  in  that  respect,  was  entirely 
oorrect.  Of  course,  when  a  bond  is  given,  it  is  given  in  good  faith 
and  for  indemnity  to  the  parties  who  jda^  suffer  injury  in  me  action, 
if  the  complainant  should  not  succeed  in  his  case.  Without  any 
farther  remark  on  that,  I  have  merely  to  say  that  I  do  not  think  the 
bond  afforded  the  securitj^  that  it  was  the  duty  of  the  court  to  en- 
force in  a  case  of  this  kind.  But  I  am  not  wholly  satisfied  that  the 
indemnity  afforded  by  the  order  of  the  court,  HhsA  the  respondents 
ive  a  bond  of  ten  thousand  dollars,  is  a  full  and  adequate  remedy 
or  the  complainants  in  this  case. 

As  I  observed,  this  case  is  different  from  a  suit  brought  to  restrain 
an  infringement  of  a  patent,  or  of  a  copyright,  and  there  is  great 
force  in  the  point  urged  tnat  if  any  parties  are  permitted,  in  violation  of 
complainants'  rights^  to  produce  this  play,  it  may,  and  possibly  would, 
cause  irreparable  damage  to  the  complainants,  if  they  are  the  lawful 
owners  of  this  opera  of  '*  Nanon,"  and  they  only  have  the  right  to 
produce  it.  As  the  matter  now  stands  on  the  bill,  unquestionably 
they  are  the  lawful  and  exclusive  owners,  and  have  the  exclusive 
timt  to  produce  it. 

There  is  also,  to  my  mind,  great  force  in  the  suggestion  that  the 
owner,  as  in  this  case,  of  a  play  or  opera,  or  other  property  not  pro- 
tected by  patent  or  a  copyright,  is  entitled  to  select  his  licensee. 
One  party  might  produce  uiis  individual  opera,  and,  perhaps,  the 
comiuainant  might  suffer  no  very  great  damage.  It  might  be  an  ad- 
vantage in  the  way  of  an  advertisement,  or  otherwise.  Another 
party  miffht  produce  it,  and  it  might  be  of  the  very  highest  detri- 
ment to  tine  complainant,  and  absolutely  ruin  its  production  else- 
where. As  to  who  shall  produce  it,  even  if,  as  in  this  case,  the 
parties  owning  it  do  not  produce  it,  but  merely  license  other  parties 
to  produce  it,  they  have  the  most  indubitable  right  to  say  who  those 
parties  shall  be.  I  am  inclined  to  think  that,  perhaps,  I  save  too 
much  weight  to  the  idea  that  in  the  giving  of  indeumity  by  these 
respondents,  thery  were  giving  ample  security  to  the  complainants. 
If  1  was  in  error  in  that,  of  course  the  order  should  be  corrected. 

We  have  given  this  case  unusual  attention.  I  have  invited  Judges 
Sawyer  and  JEoffinan  to  sit  with  me.  I  have  desired  to  be  guided 
by  their  very  large  and  varied  experience  in  matters  of  this  kind, 
for  my  own  experience  has  been  somewhat  limited,  and  this  is  the 
second  argument  I  have  ordered  on  this  matter.  We  have  given  it 
Tery  careful  and  anxious  consideration,  not  only  to  be  ri^ht  as  to 
these  complainants,  but  to  be  right  as  to  any  and  all  parties,  to  es- 
tablish the  true  and  correct  rule« 
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I  am  iBclined,  then,  as  I  say,  to  think  that  perhaps  in  the  order 
made  by  me  on  the  sixteenth^  I  maj  haye  oYerestimated  the  security 
I  was  ^ying  to  the  complainants  in  this  case;  that  perhaps  I  should 
have  given  them  still  farther  time  to  have  procnred  sofficient  bonds- 
men. It  is  tme,  parties  offered  on  that  day,  about  the  time  the 
court  was  announcing  its  opinion,  to  furmsn  a  certified  check  in 
the  sum  of  ten  thousand  dollars.  It  was  either  offered  at  that  time, 
or  to  be  ready  by  two  o'clock.  I  declined  that»  at  the  time,  for 
the  simple  reason  that  I  thought  sufficient  time  had  been  afforded 
tiiem,  and  that  the  security  which  I  would  require  the  respondents 
to  Riye  would  be  ample  indemnity  to  complainants.  I  now  think 
under  the  authorities,  and  under  what  may  occur  in  this  or  any  like 
case,  that  that  indemnity  is  not  full  and  ample.  I  am  inclined  to 
the  opinion  that  nothing  but  an  injunction  in  the  first  instance  will 
reach  the  case. 

A  motion  can  always  be  heard  either  on  the  coming  in  of  the 
answer,  or  a  motion  can  be  heard  at  any  time  to  dissmye  the  in- 
junction on  affidayits.  Of  course  no  steps  of  that  kind  haye  been 
taken  in  this  case.  It  stands  merely  on  the  bill  as  presented,  with- 
out objection  made  to  the  bill. 

Mb.  Oope. — ^We  could  not  have  done  that  without  waiving  our 
objection  to  the  bond. 

Judge  Sabin. — ^I  do  not  think  that  would  have  obtained  in  this 
court.  In  any  event,  the  court,  in  justification  of  itself,  would  have 
required  goodi  security  to  be  given.  I  would  have  given  you  an 
order  to  snow  cause  on  these  sureties,  at  any  time.  This  might 
often  happen.  You  might  give  a  bond  which  would  be  ample  to- 
day, and  three  months  hence  a  surety  might  die,  and  an  order  to 
show  cause  would  be  granted  why  you  should  not  produce  further 
security. 

An  offer  was  made  the  other  day  by  complainants  in  this  case  to 
deposit  gold  coin  in  court,  if  the  court  should  order  it,  or  a 
certified  check.  If  the  money  should  be  paid  into  court,  it 
would  have  to  be  paid  into  the  treasury,  and  it  is  considerable 
trouble  to  pay  it  in,  and  get  it  out.  A  check,  therefore,  is  more 
satisfactory.  I  think,  therefore,  the  order,  as  made  tixe  other  day, 
should  be  vacated,  or  at  least,  modified,  and  the  order  of  the  court 
will  be  that  the  order  made  on  the  sixteenth,  dissolving  the  injunc- 
tion, be  vacated;  that  the  injunction  heretofore  issued  be  continued, 
upon  the  complainants  depositing  with  the  clerk  to-day,  by  three 
o  clock,  a  certified  check  payable  to  the  order  of  the  clerk  in  his 
official  capacity,  as  clerk  of  the  court,  in  the  sum  of  ten  thousand 
dollars,  upon  some  solvent  bank  in  this  ci<^.  Leave  will  be  granted 
to  the  complainants,  at  any  time,  upon  notice,  to  withdraw  the  check 
upon  giving  good  and  ample  security  in  place  of  it.  Notice  of  the 
application  and  the  names  of  the  sureties  intended  to  be  ofifered 
must  be  ^iven.  1  do  not  want  any  question  to  arise  again  as  to  the 
examination  of  sureties,  and  their  sufficiency. 
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Sawxxb,  GmcfUiT  JUDGE,  CONOUBBING.  I  have  oonsidered  this  matter 
Y&tj  oarefnllj,  and  have  oome  to  the  same  conclusion  as  my  associ- 
ate. There  was  an  order  to  show  canse^  with* a  preliminary  re- 
straining order,  granted.  The  parties  appeared,  in  response  to 
that  order,  and,  upon  the  hearing,  an  injunction  was  granted  by  tiie 
district  jndge  of  the  district,  till  the  farther  order  of  the  court,  with 
leave  to  the  parties  to  move  to  dissolve  it.  The  parties  did  not  see 
fit,  or  were  not  prepared,  to  present  any  matters  outside  of  the  bill. 
The  injunction  was  continued,  upon  condition  that  by  a  specified 
day  a  bond  should  be  given  in  the  sum  of  ten  thousand  dollars,  to 
be  approved  by  the  clerk.  A  question  arose  upon  the  sufiiciency  of 
the  proposed  securities  upon  that  bond.  The  clerk  was  about  to 
pass  upon  the  bond,  when  an  application  was  made  to  the  court, 
and  granted,  to  transfer  the  question  of  approval  to  the  court,  and 
the  matter  was  considered  by  mv  associate,  the  district  judge  of 
Nevada,  then  holding  the  court,  during  my  absence  in  Oregon. 

He  did  not  assume  to  review  the  prior  action  of  the  court  as  to 
the  injunction  granted, — either  the  proceedings  of  the  circuit  judge 
in  granting  the  preliminary  restraining  order,  or  of  the  district 
judge  of  this  district  in  granting  the  injunction  on  the  hearing  of 
the  order  to  show  cause.  The  only  question  was  as  to  the  suffici- 
ency of  that  bond, — whether  the  parties  had  conformed  to  the  con- 
ditions of  the  order  ^nrantinfi^  the  injunction. 

As  the  matter  stands,  the  injunction  granted  rests  solely  upon  the 
bill,  and  we  are  satisfied  that  the  bill  presents  a  sufficient  ground 
for  tiie  injunction.  There  was  some  delay,  and  the  impression  upon 
the  mind  of  my  associate  was,  that  the  parties  were  not  acting  in 
good  faith.  One  surety,  who  had  been  rejected  once,  was  offered 
again.  I  am,  perhaps,  partly  responsible  for  the  decision  of  my 
associate  upon  the  point  tmder  consideration.  On  my  return,  I 
found  that  he  had  had  several  hearing  upon  the  justification  of  the 
soretieB, — ^indulgence  having  been  given  from  time  to  time, — and, 
from  what  had  taken  place  before,  he  was  apprehensive  that,  on 
Friday,  the  day  fixed  for  the  next  hearing,  there  might  stUl  be  fur- 
ther delay.  Expressing  his  apprehension  to  me,  we  consulted,  and 
I  was  of  the  opinion  then,  that  in  case  there  should  be  further 
delays,  and  especially  if  there  should  be  indications  of  trifling,  the 
defencUtntB  were  entitled  to  have  the  injunction  dissolved,  on  their 
giving  proper  indemnity  to  complainant. 

But  I  had  not  fully  considered  the  case.  It  presented  questions 
entirely  new  to  me,  and  my  suggestions,  upon  imperfect  knowledge 
of  the  facts,  may  have  influenced  my  associate  in  making  the  order 
in  question.  If  so,  I  am  willing  to  take  my  share  of  the  responsi- 
bihty.  When  the  examination  came  on,  it  turned  out,  that  the 
surety  was  i^ain  rejected,  and  when  the  judge  was  about  to  an- 
nounee  his  decision, — ^indeed,  not  till  he  was  in  the  act  of  announo*- 
ing  it, — an  offer  was  made  to  deposit  the  money,  but  the  offer  was 
r^arded,  at  the  moment,  as  coming  too  late,  and,  the  order  com- 
plained of  made.    The  only  question  is :  Whether  that  offer  ought, 
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nnder  the  oiroamstaQoes,  to  have  been  accepted.  There  had  been 
some  proYooation.  ^  The  conrt  was  impressed  with  the  idea^  doubt- 
less, tnat  it  was  being  trifled  with.  On  tiie  application  to  modify 
that  order,  I  think  the  parties  have,  satisfactorily,  shown  byaffidavits 
that  they  acted  in  good  faith.  They,  perhaps,  onght  not  to  have 
offered  a  rejected  snrei^  again.  I  think  they  were  at  fault  in  that. 
Still,  I  am  not  only  satisfied,  that  the  solicitor  for  the  complainants, 
whom  I  have  known  for  years,  was  acting  in  entire  good  faith,  bat 
I  believe  him  to  be  incapable  of  acting  otherwise.  I  think  under 
the  circumstances,  also,  that  the  complainant,  a  stranger  just  ar- 
rived from  New  York,  his  financial  condition  being  unknown  here, 
and  he  being  in  these  particulars  in  an  embarrassing  position,  was 
acting  in  ^ood  faith. 

That  bem^  so,  upon  a  review  of  this  matter,  as  it  now  appears  to 
me,  I  am  satisfied  that  further  opportunity  should  have  been  given 
complainant  on  that  occasion  to  perfect  his  security,  even  though 
the  money  was  not  tendered  tiU  after  tiiie  judge  had  commenced  to 
announce  his  decision. 

With  reference  to  the  indemnity  which  was  given  by  the  respond- 
ents, although  the  amount  was  sufficient,  and  the  bond  good,  it, 
in  my  judgment,  affords  no  adequate  remedy,  if  any  remedy  at  all. 
This  case  differs  from  a  patent  case.  Take,  for  instance,  a  patent 
for  a  sewing  machine.  A  party  m^»  in  good  faith,  think  that  a  ma- 
chine of  a  certain  construction,  di£forent  in  form,  but  in  realiiv  the 
same  in  principle,  as  the  one  patented,  is  not  an  infringement.  There 
is,  generally,  in  the  case  of  patented  articles,  a  royalty  established, 
upon  the  payment  of  which,  any  man  is  allowed  to  make,  or  use  the 
patented  machine,  or  article.  A  lar^e  manufactory  may  be  erected, 
and  the  manufacture  of  sewing  machmes,  or  other  patented  articles, 
be  commenced,  and  it  may  tuni  out  that  there  is  an  infringement  on 
a  patent,  although  the  point,  at  the  hearing  of  the  application  for 
an  injunction, ma^  appear  doubtful.  To  stop  that  work,  pending  the 
suit,  would  be  rum  to  the  manufacturer,  even  if  he  turns  out  to  be 
in  the  right,  whereas,  all  that  the  patentee  wants,  or  can  obtain,  in 
case  he  succeeds,  is  his  damages,  and  a  remuneration  according  to 
the  amount  which  he  has  fixed  as  his  royalty.  Providing  he  can  get 
that,  the  more  machines  there  are  manmactured  and  sold,  the  better 
it  is  for  him.  In  such  cases,  in  matters  of  doubt,  whether  the  ma* 
chine  is  an  infringement  or  not;  whether  the  patent  is  valid  or  not; 
or  whether  it  has  been  anticipated  or  not,  where  the  comphunant 
can  be  fully  indemnified  if  he  succeeds,  and  where  the  defendant 
would  be  ruined  by  an  mjonotion,  if  the  oomplainftnt  fails  to  soBbun 
his  suit,  courts,  in  view  of  the  great  disproportion  of  the  hardship  that 
may  result  to  the  respective  parties,  have,  very  often,  declined  to 
RTi^t  or  ooDtinae  an  injunction  on  ihe  infringing  party's  amply  in- 
demnifying  the  patentee.  An  adequate  indemnity  is  given,  where 
the  patentee's  royalty,  profits  and  damages  are  perfectly  secured.  In 
these  classes  of  cases,  there  is,  usually,  some  tangible,  appreciable, 
fixed,  and  ascertainable  measure  of  the  amount  to  be  recovered. 
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Besides,  in  a  patent  ease,  by  the  express  terms  of  the  statate, 
a  patentee  in  a  suit  in  equity  to  enjoin  an  infringer  can,  not  only, 
leooTer  the  profits,  or  royalty,  but,  also,  any  damages  he  may  sus- 
tain in  addition  to  the  profits.  It  often  happens  that  the  profits  of 
an  infringer  in  a  patent  case  are  greatly  less  than  the  damages  sus- 
tuned  by  the  patentee,  by  the  infringement;  because  the  patentee 
18  entitled  to  fix  his  royalty,  and  to  fix  the  price  for  which  he  will 
sell  his  inyention,  and  that  must  be  suflicient,  to  give  him  his  es- 
tablished compensation  for  his  invention,  in  addition  to  the  cost 
ind  profits  of  manufacturing. 

Take  a  sewing  machine,  and  suppose  the  royalty  is  fixed  at  fifty 
dollars,  oyer  and  aboye  the  profits  of  the  manufacture, — and  I  think 
some  are  higher, — the  infringer  may  manufacture,  and  sell,  at  such 
low  prices,  as  to  ffiye  him  a  bare  i>rofit  on  his  inyestment,  and  the 
mannfactore,  so  that  the  profits  might  be  just  enoueh  to  compensate 
for  his  inyestment  and  labor,  leaving  nothing  for  the  royalty.    The 

Stentee,  however,  in  addition,  is  entitled  to  recover  his  royalty. 
le  profit  which  tiie  infringer  may  make  at  the  price  he  sells,  would 
often  afford  no  compensation  to  the  patentee  for  his  invention.  He 
would  be  remediless  if  that  were  his  only  right.  The  act  of  con- 
gress, itself,  provides,  that  the  patentee  may,  not  only,  recover  the 
inofite,  but,  under  the  statute,  he  can  recover  his  damages  in  the 
same  snii,  in  addition  to  the  profite.  Not  only  that,  but  the  court 
is  authorized  to  treble  the  damages,  in  order  that  the  patentee  may 
be  completely,  and  thoroughly,  indemnified  against  the  acte  of  the 
infringing  {Murty.  That  is  all  by  virtue  of  the  statute.  Otherwise, 
if  he  wanted  damages,  he  would  have  to  proceed  by  his  action  at 
law.  The  statute  authorizes  him  to  demand  both  of  these  remedies 
in  the  same  suit,  and  then  authorizes  the  court  to  treble  the  dam- 
ages. I  myself  have  had  occasion  to  impose  the  penalty,  where  the 
infringement  has  been  a  ^oss  and  willful  violation  of  the  patentee's 
right,  and  where  the  infringement  has  been  continued  by  the  same 
pttty  after  one  or  more  recoveries. 

80,  in  a  copyright  case,  the  only  compensation  for  the  party  own- 
ing the  copyright,  is,  the  amount  ne  charges  for  his  copyright  fees. 
He  fixes  his  copyright  fee.  If  this  were  a  case  of  copyright,  there 
voold  be  a  distinct,  definite,  appreciable,  fixed,  ascertainable  meas* 
vre  of  damages,  which  would  be  the  copyright  fee,  and  no  matter 
who  infringed  the  copyright,  when  he  has  paid  that  fee  he  has  paid 
the  fall  amount  the  par^  himself  is  entitled  to  receive,  and  the 
iKxe  there  are  sold,  the  better  he  will  be  off,  provided  his  fee  is 
pflrieetly  secure.  His  right  existe  under  the  statute.  Under  the 
statato  Doth  the  profite  and  the  damages  might  be  recovered  in  the 
same  suit.  An  indemnity  in  doubtful  cases,  secured  for  the  infringe- 
ment dniing  the  litigation,  would  afford  an  ample  remedy. 

Bat  this  case  is  wholly  outside  of  any  stetute.  It  reste  simbly 
upon  the  common  law.  A  party  has  eitner  his  action  at  law  for  his 
damages,  or  his  bill  in  equity  to  restrain  the  defendant,  and  re- 
cover saoh  profite  as  he  can  obtein.    The  only  measure  of  his  com- 
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pensation  in  a  snit  in  eqnity  would  be  the  profits  reoeived  by  the 
wrong  doer.  That  is  all  that  wonld  be  recovered  in  this  case.  The 
bond  given  by  the  defendants,  in  fact,  only  provides  for  the  pay- 
ment of  such  profits  as  may  be  recovered  by  the  violation  of  com- 
plainants* rights  in  this  case.  What  is  the  measure  of  the  compen- 
sation in  this  case  ?  There  is  no  definite  measure.  The  profits 
are  merely  conjectural.  There  may  be  no  profits.  The  parties 
who  infringe  the  complainants'  right  m^  put  their  prices  at  such 
figures  that  there  could  be  no  profits.  The  injured  party  must  go 
to  them  to  ascertain  what  their  profits  are.  The  expenses,  and  the 
prices  of  the  representation,  are  under  their  control;  and  the  per- 
formance may  only  be  ancillaiy  to  some  other  business  upon  wnich 
they  rely  for  their  principal  profits.  It  will  be  safe  to  say  that  the 
profits  recovered  are  likely  to  be  veiy  limited. 

Prior  to  the  filing  of  this  bill  there  were  two  performances.  The 
bill  simply  asks  for  an  accounting  of  the  profits  down  to  that  date. 
There  were  two  performances  that  would  be  covered,  unless  the  bill 
is  amended,  or  the  complainants,  are,  otherwise,  entitled  to  the 
profits  down  to  the  accounting,  and  the  profits  thai  can  be  proved 
are  certain  to  be  veiy  small.  There  is  no  knowing  how  long  the  in- 
fringement ma^  go  on  before  the  final  decree,  or  under  what  circum- 
stauces.  The  interest  of  defendants  will  be  to  delay  a  final  hearing 
as  long  as  possible.  The  opera  may  be  performed  under  such  eir- 
cumstances  as  to  render  its  performance  by  the  owner  futile.  The 
owner  is  entitled  to  select  his  licensee,  and  to  determine  the  condi- 
tions upon  which  his  work  shall  be  presented.  This  must  be  essen- 
tial to  any  adequate  protection,  ana  any  proper,  complete  enjoy- 
ment of  nis  property. 

On  the  bill,  as  it  now  stands,  there  is  an  absolute  right  to  this  in- 
junction, upon  siving  the  proper  security.  This  is  the  only  ade- 
quate remedy.  As  we  now  regard  it,  we  hold  the  bill  to  be  sufficient. 
What  view  we  may  take  after  argument,  or  on  a  showing  npon  any 
application  to  dissolve,  that  may  be  made,  I  do  not  know.  There  is, 
then,  a  right  to  this  injunction,  or  to  some  eq^ually  adequate  remedy, 
and  the  indemnify  by  giving  bonds,  is,  plamly,  not  an  adequate 
remedy.  Where  the  profits  are  under  tne  control  of,  and  depend 
upon,  the  acts  performed  and  evidence  furnished  by  the  infringing 
party,  there  is  likely  to  be  a  veiy  poor  compensation  if  this  case 
should  run  on  for  some  time.  The  profits  are  liable  to  be  extremely 
small,  so  far  as  the  complainants  would  be  able  to  prove  them.  A 
bond  for  these  profits,  we  are  satisfied,  would  afibrd  no  reasonable 
remedy.  The  case,  as  we  have  seen,  is  not  like  that  of  a  patent, 
where  it  makes  no  difference  who  makes  the  machine,,  provided  the 
patentee  gets  his  royalty.  It  is  not  like  a  copyright  case,  where  the 
right  and  measure  of  compensation  are  fixed, — where  the  main  ele- 
ments by  which  the  amount  can  be  determined  are  known  before- 
hand. In  this  case,  the  amount  is  indeterminate,  and  depends 
altogether  on  the  action  of  the  party  who  wrongfully  infringes  the 
rights  of  the  complainant — ^who  tortiously  appropriates  complainant's 
property. 
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In  view  of  these  considerations,  I  think  the  distinction  between 
the  oases  of  patents  and  copyrighted  and  this  case,  veiy  broad.  It 
is  tme,  in  one  or  two  cases  recently  reported  in  the  newspapers,  a 
similar  order  was  made,  but  it  was  not  made  under  similar  circum- 
stances. That  order  was  made  on  the  hearing  of  an  application  for 
the  injunction,  where  the  defendante  came  in  and  put  in  their  proofs, 
and  made  a  very,  strong  case.  Take  the  niost  prominent  case,  Tracy 
T.  Janisch.  The  defendant  put  in  her  proofs  rally,  by  affidavite.  It 
appears,  according  to  the  numerous  affidavits,  that  aefendant  was  a 
citizen  and  resident  of  Paris,  and  she  alleges,  and  the  proofs  went 
far  to  show,  that  the  work  had  been  published  in  that  city  from  year 
to  year,  for  some  years,  with  the  owner's  knowledge  and  consent,  and 
that  the  complainant's  right  had  been,  consequently,  lost.  A  num- 
ber of  affidavite  were  put  in  to  sustein  the  proposition.  It  was  ex- 
tremely doubtful,  whether  the  complainant  had  any  righte  or  not. 
That  was  on  the  hearing  of  the  application.  If  this  was  on  the 
hearing,  that  case  would  have  some  application,  and  it  would  be 
proper  to  quote  it.  But  there,  it  was  a'  case  of  extreme  doubt, 
whether  the  party  was  entitled  to  an  injunction  at  all.  If  not,  the 
hardship  on  aefendant  was  peculiar  and  great.  Her  injury  would 
have  been  irreparable,  had  she  been  enjoined,  and  the  court  exer- 
cised ite  power,  under  the  great  hardship  of  the  case,  because  the 
defendant  had  had  the  work  prepared  from  what  she  mainteined  was 
a  public  work  in  Paris;  had  come  to  this  country  expressly  to  per- 
form it;  had  organized  her  troupe;  and  had  no  other  piece  to  per- 
form. The  failure  to  produce  that  piece,  would  be  the  loss  of  her 
season,  and  the  entire  destruction  of  her  enterprise.  Under  these 
circumstances  and  proofs,  it  was  extremely  doubtful  whether  the 
injunction  should  be  granted  at  all. 

When  this  case  comes  to  be  heard  on  the  answer,  evidence  and 

E roofs,  the  court  may  find  occasion  to  change  ite  views.  It  may 
e,  that  there  are  some  special  circumstences  to  be  developed,  which 
will  change  the  entire  aspect  of  the  case.  But  they  are  not  yet  de- 
veloped, and  on  the  case  as  it  now  stands,  there  is  a  right  to  this 
injunction,  or  some  other  adequate  remedy,  and  we  know  no  other 
that  would  be  adequate.  A  sufficient  certified  check  having  been 
offered  before  the  order  for  dissolution  was  made,  I  now  think,  the 
order  dissolving  the  injunction  upon  the  bond  of  defendants  was 
made  without  due  consideration  of  the  inadequate  remedy  afforded, 
and  the  consequences  to  complainant. 
I,  therefore,  consent  to  the  present  order. 
With  reference  to  the  hardship  that  may  occur  in  this  case,  it  is 

E roper  to  observe  that  no  general  appearance  has  yet  been  entered 
y  the  defendante,  unless  the  appearance  to  respond  on  the  bill  to 
the  order  to  show  cause,  can  be  held  an  appearance  within  the  mean- 
bg  of  the  stetute.  Whether  or  not  it  is,  I  am  not  prepared  now  to 
say.  It  was  within  twenty  days  of  the  rule  day,  when  this  suit  was 
commenced,  and  the  defendante  had  till  the  rule  day  of  the  follow- 
ing month,  in  which  to  appear.    They  had  over  forty  days  within 
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which  to  appear, — the  rale  day  in  November  being  the  day  upon 
which  they  would  be  required  to  appear.  They  could,  therefore, 
rest  on  their  oars  until  that  time,  and  not  appear.  Having,  f  ormally« 
entered  their  appearance,  they  would  then  have  until  the  rule  day  of 
the  following  month  in  which  to  answer,  or  demur.  They  were 
bound,  however,  to  appear  to  the  order  to  show  cause.  Tney  did 
mpear,  and  the  injuntion  was  granted  without  a  showing,  other 
than  on  the  bill,  against  it. 
Suppose  this  injunction  is  dissolved,  and  defendants  do  not  ap- 

{>ear  at  all  until  the  rule  dav,  in  November,  and  then  take  until  the 
ollowing  rule  day,  which  they  have  the  right  to  do — because  the 
law  gives  them  that  right — ^in  which  to  answer.  They  may  then 
demur.  In  that  event,  the  case  will  go  upon  the  demurrer  calendar 
of  the  next  rule  day,  and,  under  the  press  of  business,  it  may  be 
months  before  the  demurrer  is  decided  or  regularly  reached.  It 
might  be  overruled,  and  a  plea  put  in,  and  several  months  more  be 
consumed  in  disposing  of  that  plea.  Then  after,  at  last,  filing  an 
answer,  there  are  three  months  in  which  the  party  is  entitled  to 
take  testimony.  Should  this  injunction  be  dissolved*  the  perform* 
ance  by  defendants  might  run  through  a  year  or  more,  and  eveiy- 
thing  there  is  worth  having  in  this  opera,  so  far  as  its  performance  on 
this  coast  is  concerned,  might  be  appropriated  by  the  defendants, 
and  at  the  end  there  be  no  profits,  by  reason  of  the  expenses,  man- 
ipulation, low  prices,  or  improper  production  bv  the  wrongdoers. 

We  think  it  would  be  a  great  hardship  on  the  complainants,  to 
allow  the  matter  to  stand  in  that  position.  These  possibilities 
should  be  taken  into  consideration  in  determining  the  n^t  of  com- 
plainants to  have  the  order  complained  of  vacated.  On  farther 
reflection  we  are  satisfied  that  aaditional  time  should  have'  been 
given  to  the  complainant  to  produce  other  and  sufficient  sureties, 
or  that  the  certified  check  should  have  been  taken  in  lieu  of  them. 

These  are  our  more  mature  convictions.  If  I  made  a  mistake  in 
advising  mv  associate  on  an  imperfect  knowledge  at  the  time,  of  all 
the  facto  of  the  case,  and  without  due  consideration  of  the  conse- 
quences of  the  action  of  the  court,  I  am  desirous  now  to  correct  my 
error.  With  all  the  care  I  take,  mistakes  will  sometimes  occur. 
Bo  far  as  my  responsibility,  as  to  that  order  goes,  I  am  prepared  to 
remedy  it  now. 

I  desire,  in  connection  with  this  matter,  to  make  ^  some  other  ob- 
servations. There  was  manifestljr  a  misapprehension  on  the  part 
of  counsel  as  to  the  practice  of  this  court  m  a  justification  of  sure- 
ties. It  was  insisted  by  counsel  for  defendants  yesterday  that  they 
would  have  waived  their  right  to  object  to  the  sureties  had  they 
come  in  with  their  affidavits  and  opposed  this  injunction,  or  had 
they  moved,  under  the  leave  given  in  the  order  granting  the  injunc- 
tion, to  dissolve  it.  I  think  they  are  entirely  mistaken.  The  two 
motions  mi^ht  have  been  made  simultaneously,  and  gone  on  to- 
gether, jMzn  passu. 
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It  was  announced  here  that  they  were  bound  under  the  rules  of 
the  court  to  except  in  five  days  to  the  sureties,  or  there  was  a  waiver. 
I  stated  at  the  time  that  I  recollected  no  such  rule.  There  is  no 
rocii  rule  of  this  court.  If  there  is,  I  have  been  unable  to  find  it, 
either  in  the  equity  rules  prescribed  by  the  supreme  court  of  the 
United  States,  or  in  the  rules  adopted  by  this  court.  Counsel 
seem  to  have  been  misled  by  the  code  of  civil  procedure.  They  are 
entirely  mistaken  as  to  the  practice  of  this  court. 

Where  counsel  have  not  had  an  opportunity  to  be  present  at  the  ap* 
poval  of  a  bond  by  the  clerk  when  it  has  been  ordered  to  be  approved 
by  him,  upon  a  petition  to  the  court,  made  promptly,  or  amdavits 
flbowing  the  sureties  to  be  insufficient,  and  notice  to  the  other  side, 
I  sonpose  the  court  has  full  authority,  without  regard  to  other  pro- 
oeeding,  at  any  proper  sta^e  of  the  case,  to  require  an  additional 
bond  to  be  given,  as  a  condition  of  the  continuance  of  an  injunction. 
Upon  the  equity  side  of  the  court,  at  least,  I  have  no  doubt  that  it 
is  within  the  authority  of  the  court  in  this  manner  to  require  insuf- 
ficient secnritv  to  be  made  ample;  it  is  only  on  the  law  side  that  the 
pfactioe  act  of  the  state  in  such  matters  prevails.  Doubtless,  the 
application  should  be  promptly  made,  and  an  unreasonable  delay 
would  be  regarded  as  a  waiver  of  a  right  to  object.  But  the  matter 
would  rest  in  the  sound  discretion  of  the  court. 

Again,  after  a  bond  is  given,  the  sureties  may  become  insolvent. 
I  have  no  doubt  of  the  authority  of  the  court,  ui)on  a  petition,  stat- 
ing the  facts,  and  notice  to  the  other  side,  to  examine  that  matter,  and 
if  it  is  fonnd  that  the  sureties  are  insufficient,  that  additional  sure- 
ties may  be  required.  There  must  have  been  a  misapprehension  by 
the  parties  as  to  the  practice  on  the  equity  side  of  this  court,  in  that 
particular. 

HoFEVAN,  niSTBiOT  JUDGB,  OONOUBBING.  I  do  uot  know  whether  I 
have  a  right  to  partake  in  this  decision,  or  whether  I  form  a  part  of 
the  court.  The  circuit  judge  issued  an  order  to  show  cause  why  an 
injunetion  should  not  be  granted.  That  order  was  returnable  on  a 
day  fixed.  It  came  up  belore  me.  Counsel  were  not  ready.  It  was 
postponed,  bv  consent,  to  a  further  day.  On  that  day  counsel  again 
announced  that  they  were  not  ready.  Thereupon  the  injunction 
issnad,  no  cause  being  shown  against  it,  with  leave  to  move  to  dis- 
solve at  anytime.  The  order  was  on  condition  that  the  complainant 
give  security.  Thev  attempted  to  give  security.  I  concur  in  all, 
aad  more  tilian  all,  tnat  my  associates  have  said,  as  to  the  insuffici- 
eacj  of  tbe  sureties  offered. 

But  the  question  is :  Did  the  failure  to  offer  that  security  forfeit 
the  right  to  an  injunction,  and  forfeit  the  rights  of  complainant, 
whicE  he  must  be  presumed  to  have,  under  the  allegations  of  the 
bill  ?  I  think  it  did  not.  When  he  offered  to  remedy  his  previous 
ne^eot  b^  depositing  a  certified  check  or  money,  the  court  obtained 
all  it  originaUffr  asked  for,  and  the  injunction  should  have  gone,  and 
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been  oontinaed,  snbjeot  always  to  the  right  of  the  other  party  to 
move  to  dissolye  it. 

On  this  motion  to  review  the  action  of  the  conrt,  it  appears  to 
me  that  the  question  whether  the  injunction  ought  to  be  dissolyed 
or  not,  upon  a  proper  application  and  hearing,  has  no  relevancy. 

I  do  not  pretend  to  have  considered  this  matter  as  thoroughly  as 
my  associates  have  done.  The  bill  in  this  case,  it  seems  to  me,  is 
like  a  bill  to  restrain  a  person  from  destroying  heirlooms  or  publish- 
ing family  letters,  where,  if  the  thing  is  done,  the  injury  is  irreme- 
diable. It  is  eas^  to  see  that  an  accounting  for  profits  would  not 
afi'ord  any  indemnity.  It  is  the  right  of  an  owner  of  a  piece  of  lit- 
erary property  to  be  protected.  His  pride  as  an  author  must  be 
considered.  He  has  Uie  right  to  choose  his  own  licensee.  His  play 
might  be  played  for  months,  not  at  a  profit,  but  at  a  loss.  In  the 
meantime,  not  only  will  the  market  be  spoiled  for  a  subsequent  pro- 
duction by  the  owner  of  the  opera  in  this  town,  but  the  reputation 
of  the  opera  injured.  It  appears  to  me  it  is  a  case  for  an  injunc- 
tion. But  that  is  not  the  pomt  on  which  I  base  my  concurrence,  on 
the  ruling  of  the  court.  I  think  that,  on  a  review  of  the  order  dis- 
solving tne  injunction,  the  question  is,  not  whether  the  injunction 
should  originally  have  gone,  or  should  now  be  continued,  but  whether, 
under  the  circumstances,  it  ought  to  have  been  dissolved. 

There  is  no  absolute  forfeiture  of  the  right  to  an  injunction  be- 
cause complainants  have  failed,  under  the  circumstances,  to  comply 
with  the  order  of  the  court  requiring  them  to  give  security.  If  the 
opposite  side  are  advised  that  the  injunction  ought  to  be  dissolved, 
let  them  move  to  dissolve  on  notice  to  complainants. 


LaEIN  V,  SlEBBA  BUTTBS  GOLD  MiNINO  GO. 

OcU^ber  te,  1886. 

CoN&TBUCTiTi  Tbu&t.—  Where  one  party,  wroogfully,  obtains  the  legal  title  to  land,  whidi, 
in^  equity  and  coed  conscience,  belongs  to  another,  whether  he  acts  in  good  faith,  or  other- 
wise, be  will  be  charged,  in  equity,  as  a  oonstmctive  trustee  of  the  equitable  owner. 

A  Bona  Fidi  Pdrchassb,  is  one  who  purchases,  in  ^ood  faith,  an  estate  for  a  ▼aluaUe 
consideration,  actually  paid,  without  notice  of  a  prior  equity. 

BoBDEN  OF  pRoor.— The  burden  rests  on  the  party  claiming  protection  as  a  bona  iidt  ^tnv 
chaeer,  to  prove  afiBrmatively  the  payment  of  value,  and,  that  the  purchase  was  made  with- 
out notice  of  the  prior  equity. 

CoNBiDSBATiON  IN  Dked  Not  Etidenoe. — Axi.  acknowledgment  of  payment  of  considera- 
tion in  a  deed,  is  not  evidence  of  pavment  of  value,  as  against  the  owner  of  the  prior  equity. 

Agency— Notice.— The  knowledge  of  an  agent,  in  respect  to  the  subject  matter  of  the 
agency,  is  the  knowledge  of  the  principaL 

Abandonment,  of  a  mining  chum,  is  a  voluntary  act,  on  the  part  of  the  owner,  and  when 
relif  d  on,  as  a  defense,  must  be  proved  by  the  i>arty  alle^g  it. 

FoRFEiTUBE. — A  part^  who  has  forfeited  a  mining  claim  oy  failing  to  work  it  as  nequired 
by  law,  may  continue  his  right  by  resuming  work,  at  any  time,  before  any  other  party  has 
re-located  on  the  ground  of  forfeiture. 

Patent  Subbeftitioublt  Obtained.— T.  and  McG.,  being  owners  of  a  mining  daim,  had 
a  Burvey  msde,  applied  for  a  patent,  published  the  notice  as  required  by  the  statute,  and  no 
sdverse  claims  havirg  been  filed,  their  right  to  a  patent  became  perfected.  Afterwaid  the 
"bA.  Co.  claiming,  without  ri^ht,  to  be  eucceseor  in  interest  to  T.  and  McG.,  surreptitiously, 
procured  a  patent  to  itself  on  the  application  of  T.  and  McG.  HeM:— That  the  M.  Co.  hekl  the 
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^tle  flo  obtained,  chMged  with  a  constructive  trust  in  favor  of  T.  and  McQ..  and  that  it  did 
not  lie  in  the  month  of  the  M.  Ga  to  say,  that  T.  and  McG.,  have  lost  their  nght  to  the  claim 
by  forfeiture,  or  otherwise. 

QfiATorm  OF  Ldotations  inEquitt. — ^The  statute  of  limitations,  as  such,  is  not  a  defense 
in  a  court  of  equity  of  the  United  States.  The  defense  in  such  court,  is,  laches  in  not  pur- 
■Qing  the  iixroper  remedy,  for  such  time,  and  under  such  circumstances,  as  renders  it  inequit- 
able to  grant  the  required  relief. 

Analogy  to  Statuti  of  Limitations. — But  courts  of  equity  will  adopt,  by  analogy,  the 
time  preecribed  by  statutes  of  limitations,  unless  there  are  other  equitable  circumstances, 
deemed  sufficient  to  relieve  the  party  from  thechaive  and  consequences  of  laches. 

Plbading  of  Laoheb,  kto. — No  formed  plea  of  the  statute  of  the  limitations,  or  of  the 
medal  facts,  is  necessary  to  raise  the  defense  of  laches,  neglect,  or  acquiescence,  in  a  court 
cf  equity. 

Thb  Foub  Years  Limitation  applies  to  this  case,  as  stated  in  the  eighth  bead-note,  it  not 
bang,  technically,  a  suit  for  "  relief  on  the  ground  of  fraud." 

Statotk  of  Limitations— Ck>NSTBU0TiyiTRn8T — The  statute  doss  not  begin  to  run  against 
que 


\  trust  in  possession}  until  an  ouster,  whether  the  trust  be  express  or  implied. 
— What  equitable  circumstance  wm  defeat  the  defense  of  laches,  considered. 

Eqifity.    The  opinion  states  the  facts. 

Vandief  dk  Oear,  for  the  complainant. 

Oarber^  Thornton  &  Bishop^  for  the  respondent. 

SiLWiXR,  dBOurr  jnixis.  This  case  was  submitted  more  than  a 
jear  ago,  hut  soon  after  its  submission,  I  was  re^aested  by  coan- 
0el  not  to  take  the  case  up  for  decision,  as  negotiations  for  settle- 
ment were  pending,  and,  probably,  it  would  not  be  necessary  to  de- 
cide it  at  all.  Consequently,  I  laid  it  aside.  I  have  been  informed 
recently,  by  counsel,  that  there  is  no  hope  of  settlement,  and  a 
decision  of  the  court  will  be  necessary.  I  mention  this  as  a  reason 
for  the  long  delay  in  deciding  the  case. 

This  is  a  suit  in  equity  to  enforce  a  constructive  trust  in  favor  of 
the  complainant  in  certain  lands  and  mines,  patented  to  the  Mam- 
moth Gold  Mining  Company,  and,  which  were  afterward  conveyed 
to  tiie  defendant.  The  material  allegations  of  the  bill,  which  are 
established  by  the  evidence,  are  as  follows : 

In  the  year  1865,  a  certain  quartz  ledge  in  Plumas  county,  known 
as  the  Mammoth  ledge,  with  the  appurtenances  thereto,  two  thou- 
sand one  hundred  feet  in  length  along  the  vein,  was  owned  and  pos- 
sessed by  James M.  Thompson,  and  John  B.  McGee,  who,  severally, 
mortgaged  their  interests  therein  to  John  Oonly  &  Company.  On  No- 
TemTOr  4,  1865,  said  Thompson  andMcGee,  in  companv  with  others, 
located  an  extension  of  saidMammoth  ledge  of  the  lengtn  of  two  thou- 
sand feet,  the  title  to  nine-tenths  of  which  has  since  passed  by  mesne 
oonyeyances  to  the  complainant.  After  the  location  of  said  exten- 
sion, in  the  year  1867,  said  Thompson  and  McGee  made  a  survey 
of  their  said  claim,  and,  also,  made  at  the  Marysville  land  o£Bice, 
an  application  for  a  patent  for  the  whole  four  thousand  one  hundred 
feet  of  the  ledge,  including  a  tract  of  surface  ground  consisting  of 
two  hundred  and  iif ty-two  nineiy-five  one-hundredths  acres,  they  at 
the  time  owning  the  whole,  subject  to  said  mortgages  on  two  thou- 
sand one  hundred  feet.  Notice  of  the  application  for  a  patent  was 
duly  published,  in  pursuance  of  the  statute,  for  the  required  per- 
iod, and  no  adverse  claims  were  filed.  This  survey  and  application 
eovered  ihe  two  thousand  one  hundred  feet  mortgaged  to  Conly  & 
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Oompanjy  and  tbe  two  thousand  feet,  subseqnentivy  located  by 
Thompson  and  McOee.  The  act  of  congress  of  1866,  having  been 
complied  with,  the  right  of  Thompson  and  McGtoe,  to  receive  a  pat- 
ent to  the  whole  of  said  tract,  became  vested,  as  the  result  of  said 
proceedings,  npon  payment  of  the  purchase  money  reqnired  by  law. 
The  mori^affes  to  Oonly  &,  Company  mentioned,  of  the  original 
two  thousand  one  hundred  feet,  were,  snbsequentlyi  foreclosed^  and 
tiUe  to  the  mortgaged  piemises  passed  by  sale,  under  the  decree 
of  foreclosure,  to  Oonly  &  Go.,  and,  bv  subsequent  coneyanoeB, 
to  the  Mammoth  Gold  Mining  Company,  'which,  at  the  time  of  ilie 
issue  to  it  of  the  patent  in  question,  had  no  other  title,  than  that 
which  passed  under  and  by  virtue  of  said  mortgages  and  sale.  The 
sale  of  the  original  Mammoth  ledge  of  two  thousand  one  hundred 
feet,  with  the  appurtenances,  and  the  foreclosure,  having  been  made, 
said  application  for  a  patent  was  allowed  to  rest  without  further  ac- 
tion until  the  year  18y6.  Conly,  Tranor  and  Luther,  constituting 
the  firm  of  Gonly  &  Co.,  having  conveyed  to  the  Mammoth  Gold 
Mining  Company,  on  June  9,  lo70,  the  title  to  the  two  thousand  one 
hundred  feet,  derived  under  the  sale  iippn  the  foreclosure  of  their 
mortgages,  seven  years  afterward,  in  1877,  executed  another  deed  to 
said  corporation,  whereby  they  sold,  remised  and  quit-claimed  to 
said  corporation  all  their  right,  title  and  interest  to  the  whole  four 
thousand  one  hundred  feet.  This  deed  contained  this  clause:  ''A 
deed  having  been  executed  by  the  first  parties  to  the  second  party, 
dated  June  9,  1870,  conveying  two  thousand  one  hundred  linear  feet 
of  the  said  Mammoth  quaa±z  claim,  the  intent  of  this  indenture  is  to 
vest  in  said  second  party  all  the  title  of  said  first  parties  of,  in  and 
to  the  said  Mammotn  claim.'*  But,  neither  at  that  time,  nor  at  any 
other,  did  said  grantors  own  anv  interest  in  any  part  of  said  claim, 
except  the  two  thousand  one  hundred  feet,  purchased  under  their 
decree  of  foreclosure,  and  they  could  not  convey  any  interest  in  the 
other  two  thousand  feet.  The  Mammoth  company  had  sold  all  of 
its  stock  to  the  Plumas  Eureka  company  in  the  year  1872,  and  Hie 
latter  company,  which  was  beneficially  owned,  and  controlled,  by 
the  corporation,  defendant,  had  taken  possession  of  said  oriffinal 
Mammotli  ledge  or  claim  of  two  thousana  one  hundred  feet,  and  the 
ground  adjacent  thereto,  and  made  improvements  tiiereon ;  but  at 
that  time,  took  no  possession  of  any  otner  ground,  made  no  efibrte 
to  do  so,  and  expended  nothing  toward  the  worlang,  or  develop- 
ment of  the  said  extension  to  said  ledge,  which  was  not  included  in 
any  conveyance  to  them,  but  was  still  owned,  and  possessed  by 
Thompson  and  his  associates,  who  expended  considerable  money 
and  labor,  at  various  times,  in  endeavors  to  prospect  the  same,  hay- 
i^gf  especially,  in  1875 ,  erected  a  cabin ,  and  run  a  tunnel  of  some 
one  hundred  feet  in  leneth  for  the  purpose  of  prospecting  said  ex- 
tension, expending  in  the  aggregate  about  one  thousand  dollars. 

In  the  fall  of  1876,  said  Thompson  proposed  to  the  agents  of  Hie 
defendant,  who  were,  also,  at  that  time,  the  agents  of  the  Mun- 
moth  company,  and  of  the  Plumas  Eureka  company,  all  of  said 


Cii.  Ot.  Gal.Q    Ijaein  v.  Biebba  Buttes  G.  Mg.  Oo.  63 

oorporations  being  at  the  time  nnder  the  same  control,  that  they 
shoold  unite  with  him  in  perfeoting  the  title  to  the  whole  of  said 
four  thousand  one  hundred  feet  of  ledge,  according  to  the  original 
locations  and  survey,  and  to  said  tract  of  two  hundred  and  fifty-two 
and  ninety-five  one-hundredths  acres,  by  obtaining  a  patent  there- 
four,  under  the  application  of  Thompson  and  McOee  uready  made, 
witii  an  agreement  for  an  equitable  division  thereof,  according  to 
flieir  respective  rights;  but  said  agents  declined  the  arrangement 
upon  the  plea  that  too  much  land  had  been  included  in  the  survey, 
aad  application;  and  that  the  company  would  not. pay  five  dollars 
per  acre  for  it.  Thompson,  who  seems  to  have  been  the  active  man, 
whether,  intentionally,  or  not,  was  thus  put  off  his  goard,  and  led  to 
suppose,  that  the  defendant's  agents  would  have  nothing  to  do  with 
the  survey,  and  application,  of  Thompson  and  McGee.  Baid  agents 
of  the  defendant,  however,  soon  after,  in  the  early  part  of  the  fol- 
lowing year,  took  measures  to  secure,  secretly,  in  the  name  of  the 
Mammoth  company,  a  patent  for  the  whole  of  said  four  thousand 
one  hundred  feet  of  ledge,  and  tract  of  surface  ground,  upon  the 
said  original  survey,*  and  application, '  of  Thompson  and  McGee, 
without  the  permission  of,  or  any  notice  to,  Thompson  or  McGee, 
or  any  publication  of  their  proceedings  in  any  manner.  They  used 
and  prosecuted  Thompson  and  McGee's  survey  and  application, 
daiming  to  be  successors  in  interest  to  the  whole  four  thousand  one 
hundred  feet.  In  order  to  make  it  appear  to  the  land  department, 
that  they  were  the  successors  in  interest  of  Thompson  and  McGee, 
to  &e  imole  of  the  ground,  they  first  obtained  the  said  quit  claim 
deed  from  Oonly,  Iranor  and  ijuther,  the  purchasers  under  fore- 
closure, several  years  after  their  conveyance  of  the  original  two 
thousand  (me  hundred  feet,  for  the  whole  four  thoasand  one  hun- 
dred feet  of  ledge,  under  the  name  and  style  of  the  Mammoth 
ledge,  said  name  havixus  been  applied  to  the  whole  four  thousand 
cne  hundred  feet  by  Thompson  and  McGee,  in  their  application 
for  a  patent;  whereas,  in  tnith,  said  purchasers  never  had  title,  of 
any  kind,  to  more  than  said  two  thousand  one  hundred  feet  included 
in  the  mortgagee  of  Thompson  and  McGtee,  and  purchased  by  Oonly 
k  Co.,  under  the  decree  of  foreclosure,  as  stated.  This  quit  claim 
deed  toas  never  recorded,  and  all  knowledge  of  its  existence  was  with- 
held from  Thompson  and  McGee,  but  was  presented  to  the  land 
office,  as  a  part  of  the  chain  of  title  of  the  Mammoth  company, 
which  claimed  the  right  to  a  patent,  as  the  successor  in  interest  in 
the  entire  tract.  The  Mammoth  Gtold  Mining  Company  used  and 
prosecuted  the  application  of  Thompson  and  McGee,  and  appro- 

Jriated  their  survey,  acts  and  work,  by  procuring  a  return  of  the 
eld  notes  of  the  original  survey,  made  for  Thompson  and  McGtoe, 
by  D.  D.  Brown,  the  deputy  surveyor,  which  were  approved  bv  the 
surveyor  general,  for  which  return  they  paid  Brown  the  sum  of  two 
hundred  and  fifhr  dollars,  tmder  the  caution,  and  with  the  express 
understanding,  uat  he  should  keep  his  action  secret  from  Thomp- 
Bon^and  MoGee,  which  he  agreed  to  do,  and  did  do,  until  long  after 
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the  patent  was  obtained,  and  the  facts  were,  otherwise,  disoovered. 
The  patent  was  obtained  without  the  knowle^e  of  Thompson  and 
MoGtee,  May  18, 1877,  in  the  nnnsually  short  time  of  less  than  four 
months  after  the  commencement  of  their  proceedings  on  it,  and  it 
was  recorded  in  the  following  Jane.  In  December,  1877,  Thompson 
employed  men  to  resume  annual  work  on  the  extension,  without  any 
actual  knowledge  of  the  patent,  or  any  suspicion  of  the  action  of 
said  corporation,  defendant,  and  its  o£Bicers.  On  the  twenty-first 
of  December,  1877,  the  men  were  ordered  from  the  premises  by  the 
superintendent  of  the  Plumas  Eureka  company,  under  a  notification 
— ^not  that  the  Mammoth  company  had  obtiuned  a  patent  under  the 
application  and  survey  of  Thompson  and  McGlee— out  that ''  they/' 
that  is  to  say,  the  Plumas  Eureka  company,   ''had  located  the 

gound  last  summer,  and  had  ^t  a  patent  for  it.'*  This  was  the 
st  knowledge  Thompson  and  McGee  had  of  any  adverse  claim  of 
title  to  the  two  thousand  feet  extension  in  question.  Work  was  re- 
sumed in  another  place  during  the  following  January,  but  no  work 
was  done  after  January.  In  the  fall  of  the  following  year,  Thomp- 
son, having  heard  that  a  patent  for  the  ground  had  been  obtained 
in  the  name  of  the  Mammoth  company,  but,  still,  in  entire  igno- 
rance of  the  manner  in  which  it  had  been  obtained,  began  a  series 
of  inquiries  into  the  matter.  He  first  wrote  in  the  month  of  Septem- 
ber, 1878,  to  the  Marysville  land  office,  and,  was  informed,  that  the 
papers  had  been  sent  to  Washington,  and  that  a  patent  had  been  is- 
sued to  the  Mammoth  company,  but  not  through  ^at  office.  Think- 
ing it  might  have  been  returned  through  the  Susanville  land  office^ 
he  then  wrote  to  that  office,  but  received  assurance  to  the  contrary, 
and  was  advised  to  write  for  information  to  the  department  at 
Washington.  He  then  began  a  correspondence  with  the  general 
land  office,  at  Washington,  which,  finally,  resulted  in  his  obtaining 
an  abstract  from  the  general  land  office,  which,  after  considerable 
delay,  for  which  he  was  not  responsible,  was  received  and  read  by 
him  about  Christmas  day  of  the  year  1878,  which  was  the  first  dis- 
closure to  him  of  the  main  facts  constituting  the  conduct  of  the  de- 
fendant. He  shortly  afterward  consulted  an  attorney,  who  advised 
him  that  a  legal  fraud  had  been  committed  upon  his  rights. 

Meanwhile,  the  agents,  who  had  been  active  participants  in  the 

Srocurement  of  the  patent,  had  ceased  their  connection  with  the 
efendant,  and  a  new  agent  had  been  appointed,  who  was  absent 
from  San  Francisco,  where  Thompson  resided,  and  where  the  de- 
fendant had  its  California  office,  the  defendant  being  a  foreign  Ea- 
glish  corporation.  Under  the  advise  of  a  mutual  friend  of  Thomp- 
son, and  of  the  English  stockholders  of  the  defendant,  Thompson 
delayed  action  for  the  return  of  Mr.  Coulter,  the  new  agent  ot  the 
defendant,  indulging  the  hope  that  an  adjustment  of  his  claim 
might  be  effected  without  suit.  Then  began  a  series  of  negotiations, 
and  correspondence,  which  continued  without  any  definite  result 
bein^  reached,  until,  finally,  an  assignment  having  been  made  of 
the  rights  of  Thompson  and  MoGee  to  the  plaintiff,  this  suit  was 
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infititaied  December  20,  1881,  less  than  five  years  from  the  date  of 
the  patent,  May  18,  1877;  less  than  four  years  from  the  date  of  the 
ouster  of  December  21,  1878,  and  from  the  first  knowledge  by 
Thompson  and  MoGee  of  the  adverse  claim  set  up  by  defendant; 
and  less  than  three  years  from  the  actual  discovery  b^  Thompson 
and  MoGee,  December  25,  1878,  of  the  facts  constituting  the  acts 
by  means  of  which  the  patent  was  obtained. 

The  pleas  of  the  defendant,  besides  a  denial  of  the  allegations  of 
the  bill,  which  allegations  are,  satisfactorily,  proved,  as  above 
stated,  are  as  follows : 

1.  Bona  fide  purchase  by  defendant  for  value  without  notice. 

2.  Abandonment  and  forfeiture  by  Thompson  and  McGee. 

3.  Adverse  possession  by  the  Mammoth  company. 

4.  Statute  of  limitations. 

It  seems  to  me  clear,  that  the  complainant  has  a  sufficient  cause 
against  the  defendant  for  the  enforcement  of  a  constructive  trust, 
unleflfi  the  respondent,  satisfactorily,  establishes  one  of  its  affirma- 
tiTe  defenses. 

The  civil  code,  section  2224,  declares  that  ''one  who  gains  a 
thing  by  fraud,  accident,  mistake,  undue  influence,  the  violation  of 
a  trust,  or  other  wrongful  actSy  is,  unless  he  has  some  other  and 
better  right  thereto,  an  involuntary  trustee  of  the  thing  gained,  for 
the  benefit  of  the  person  who  would  otherwise  have  had  it." 

Where  one  party  wrongfully  obtains  the  legal  title  to  land,  which, 
in  equity  and  good  conscience,  belongs  to  another,  whether  he  acts 
in  good  faith,  or  otherwise,  he  will  be  charged  in  equity,  as  a  con- 
structive trustee  of  the  equitable  owner. 

That,  I  think,  is  a  doctrine  established  by  the  following  cases: 
Wilson  V.  Castro,  31  Gal.,  420;  Salmon  v.  Symonds,  30  Gal.,  301; 
Bind  worth  V.  Lake,  33  Gal.,  256;  Hardy  v.  Harbin,  4  Sawyer,  549, 
the  latter  being  a  decision  of  Mr.  Justice  Field  on  the  circuit. 

Under  these  authorities,  unless  defendant  has  satisfactorily  es- 
tablished one  of  its  affirmative  defenses,  complainant  is  entitled  to 
a  decree  for  a  conveyance  from  the  defendant  of  nine-tenths  of  the 
two  thousand  feet  extension  of  the  Mammoth  quartz  ledge,  and 
of  the  proper  proportion  of  the  surface  ground  fronting  upon,  and 
adjoining  the  extension  included  in  the  patent. 

1  think  the  defendant's  plea  for  protection  as  a  bona  fide  purchaser 
for  value,  without  notice,  fails,  under  the  proofs  in  the  case.  That 
plea  involves  two  questions:  1,  of  payment  of  value;  2,  of  notice; 
Dotii  of  which  must  be  resolved  in  favor  of  the  defendant  in  order 
to  support  the  plea;  but  neither  of  which  can  be  so  resolved  upon 
the  proofs. 

The  burden  is  on  the  defendant  to  prove  that  some  new  and  valu- 
able consideration  passed  from  it,  in  the  purchase  of  the  property, 
after  the  equity  of  Thompson  and  McGee  had  accrued.  An  acknowl- 
edgment of  payment  in  a  deed  is  no  evidence  of  such  payment  as 
against  the  owner  of  a  prior  equity:  Golton  v.  Seavey,  z2  Gal.,  497; 

So.  98—3. 
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Long  y.  Dollarhide,  24  Oal.,  218;  Galland  y.  Jackman,  26  Oal.,  80; 
Boone  v.  Chiles,  10  Pet,  177.  211. 

The  testimony  in  this  case  fully  shows,  that  the  whole  benefioial 
ownership  of  the  original  Mammoth  mine,  as  well  as  of  the  Plumas 
Eureka  mine,  had  passed  to  the  corporation  defendant  as  early  as 
1872;  therefore,  that  there  could  not,  in  reason,  haye  been  the  pay- 
ment of  any  new  or  yaluable  consideration  to  the  Mammoth  com- 
pany by  the  Plumas  Eureka  company,  or  to  the  Plumas  Eureka 
company  by  the  defendant  after  the  issue  of  the  patent,  which  made 
the  Mammoth  company  the  constructiye  trustee  of  Thompson  and 
McGee.  There  is  no  pretense  of  affirmatiye  eyidence,  on  the  part 
of  the  defendant,  that  any  purchase  money  passed  upon  the  transfer 
of  the  patent  to  the  Plumas  Eureka  company  or  to  the  defendant; 
but,  on  the  contrary,  the  defendant's  own  testimony  proyes,  that  all 
of  the  expense  of  procuring  said  patent,  in  the  name  of  the  Mam- 
moth company  was  paid  by  the  agents  of  the  defendant,  out  of  the 
proceeds  of  the  Plumas  Eureka  mine,  which  was  under  the  owner- 
ship and  control  of  the  defendant.  This  fully  negatiyes  the  defense 
of  bona  fide  purchase  for  yalue.  But  if  there  were  no'  such  eyidence, 
there  is  nothing  to  show  that  yalue  was,  in  fact,  paid,  and  the  de- 
fense would  fail. 

As  regards  the  question  of  notice,  the  defense  equally  fails,  for  it 
is  well  settled,  that  the  knowledge  of  an  agent,  in  respect  to  the  sub- 
ject matter  of  his  agency,  is  the  knowledge  of  the  principal;  so  that, 
m  yiew  of  the  fact,  that  tne  agents  of  the  Mammoth  company  were  also 
agents  of  the  Plumas  Eureka  company,  and  agents  of  the  corpora- 
tion defendant,  in  respect  to  the  same  subject  matter,  and  performed 
all  of  their  acts  for  the  immediate  benefit  of  the  defendant,  and  at 
its  expense,  it  is  fully  chargeable  with  knowledge  of  their  acts,  and 
with  all  equities  arising  therefrom.  Indeed,  their  acts  were  the  acts 
of  the  corporation  defendant:  May  y.  Borel,  12  Cal.,  91;  Bierce  y. 
Bed  Bluff  Hotel  Co.,  31  Cal.,  161;  Story  on  Agency,  sec.  140. 

The  truth,  doubtless,  is,  that  these  corporations,  in  substance  and 
fact,  were  simply  using  the  California  corporation  through  which,  to 
secure  the  title  for  the  defendant  itself,  which  was  a  London  corpo- 
ration, and  there  was  a  difficulty  under  the  statute  in  the  way  of  pro- 
curing title  to  itself,  directly  from  the  United  States.  Hence  it  was 
so  arranged,  that  the  patent  should  issue  to  the  Mammoth  company, 
which  was  an  American  corporation,  and  entitled  to  obtain  a  patent. 
It  is  not  doubted  that  that  corporation  was  used  as  an  instrumental- 
ity for  obtaining  the  title  for  the  benefit  of  the  defendant  in  this  case. 
That  defense,  also,  has  clearly  failed. 

As  to  abandonment,  there  was,  manifestly,  none.  Abandonment 
is  a  yoluntary  act,  and  there  is  no  eyidence  to  justify  the  court  in 
finding  that  these  parties  abandoned  their  rights :  Moon  y.  BoUins, 
36  Cal.,  333;  Bichardson  y.  McNulty,24Cal.,  345;  St.  John  y.  Kidd, 
26  Cal.,  271-2. 

It  is  not  necessary  to  enlarge  on  that  proposition. 
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It  is  said,  also,  that  the  claim  was  forfeited  by  those  parties  not 
working  it  annually,  as  required  hj  the  statute.  That  is  a  matter^ 
I  take  it,  in  this  case,  of  not  the  slightest  consequence.  There  was 
no  eyidence  that  the  Mammoth  company  took  up  the  claim,  on  the 

Soundy  that  it  had  been  forfeited,  or  any  other;  and  until  some  one 
d  enter,  the  complainants,  under  the  provisions  of  the  statute, 
itself,  could  re-enter  and  resume  work  at  any  time  before  other 
rights  attached  in  fayor  of  subsequent  locators.  So  the  statute 
proyides:  Jupiter  M.  Oo.  y.  Bodie  Con.  M.  Co.,  7  Saw.,  98;  North 
x^oonday  M.  Oo.  y.  Orient  M.  Co.,  6  Saw.,  301.  At  all  eyents, 
these  parties,  had  no  title  acquired  in  that  way.  They  obtained 
the  title  through  Thompson  and  McGee,  upon  their  own  survey 
and  application.  They  went  in  and  prosecuted  the  application 
of  Thompson  and  MoGee,  as  successors  in  interest  to  Thompson 
and  McGee,  and  not  as  adverse  claimants  on  another  independent 
title.  The  right  which  was  good  enough  to  enable  defendant 
to'  obtain  a  patent  for  the  benefit  of  the  company,  was,  certainly, 
g€X>d  enough  for  Thompson  and  McGee  to  ootain  a  patent  on  for 
themselves.  Their  rieht  to  a  patent  was  perfected  under  their 
survey,  application,  and  publication  of  notice,  there  being  no  ad- 
verse claims  filed.  The  defendant  is,  surely,  not  in  a  position  to  say 
that  Thompson  and  MoGee  had  no  title,  because  that  was  the  very 
title  which  the  corporation  itself  has  got,  and,  the  only  title,  on 
which  it  relied,  or  could  have  relied  to  procure  a  patent,  as  to  the 
extension.  It  does  not  lie  in  defendant  s  mouth,  therefore,  to  say, 
that  Thompson  and  Mc(}ee  had  forfeited  their  claim,  and  were  not 
entitled  to  obtain  this  patent.  Defendant  did,  in  fact,  obtain  it, 
and  did  secure  the  patent,  through  Thompson  and  McGee,  and 
through  them  alone.  Since  the  proofs  have  come  in,  on  the  argu- 
ment, the  respondents  really  do  not  make  any  stand  on  any  of  those 
propositions.  They  were,  substantially,  treated,  as  abandoned,  and 
were  really  not  pressed,  or  relied  on,  as  they  could  not  well,  hon- 
estly, have  been. 

]>efendant's  counsel  now  rely,  mainly,  on  adverse  possession,  and 
the  statute  of  limitations;  and  they  endeavor  to  plead  the  statute  of 
limitations.  This  is  the  defense,  and  only  defense,  earnestly  pressed. 
This  is  an  equity  case,  and  the  statute  of  limitations,  as  such,  is  not 
a  defense  in  a  court  of  equify  of  the  United  States.  On  the  equity 
side  of  this  court,  the  only  defense  is,  laches  in  not  pursuing  the 
party's  remedy  for  such  time,  and  under  such  circumstances,  as 
lenders  it  inequitable  to  grant  the  desired  relief — that  the  claim  has 
become  stale,  so  as  to  render  it  inequitable  to  enforce  it.  A  court 
of  equity,  in  analogy  to  the  statute  of  limitations,  usually,  adopts 
the  statute,  as  a  limit  to  the  time  for  enforcing  the  claim,  unless 
there  are  other  equitable  circumstances,  which  are  deemed  sufficient 
to  relieve  the  party  claiming  the  right  from  the  charge  and  conse- 
quences of  laches.  In  this  case  the  defendant  undertakes  to  set  up 
the  statute  of  limitations,  as  a  statute  of  limitations,  and,  as  such,  a 
har  to  the  suit.    It  is  claimed  by  complainant  that  the  statute  is  in- 
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snfficiently  pleaded,  the  defense  being  alleged  in  the  form  author- 
ized by  the  state  code  of  civil  procedure;  **  that  the  cause  of  sait  is 
barred  by  section  343  of  the  code  of  civil  procedure  of  the  state  of 
California."  That  is,  simply,  and,  pnrely,  a  plea  of  the  statute  of 
limitations  in  the  form  which  is  recognized  by  the  state  practice,  bat 
which  is  not  adopted  in  this  court,  as  the  code  of  civil  procedure 
has  no  application  on  the  equity  side  of  the  court.  The  defendant 
has,  also,  in  another  form,  attempted  to  set  up  the  facts,  which  show 
an  adverse  possession,  for  the  period  prescribed  by  the  statute,  in 
addition  to  pleading  the  statute  of  limitations,  in  the  form  prescribed 
by  the  code. 

Staleness,  or  laches  are  not  alleged  in  any  other  w&y  than  as  thus 
indicated.  But  no  formal  plea  of  the  statute  of  limitations  or 
of  the  special  facts  is  necessary,  to  raise  the  defense  of  laches, 
neglect,  or  acquiescence  in  a  court  of  equiW.  These  defenses  are 
peculiar  to  courts  of  equity,  and  will  be  enforced  in  proper  cases, 
wherein  the  facts  appearing  call  for  it,  whether  they  arise  upon  tiie 
bill  and  pleadings,  presented  to  the  court,  or  upon  the  whole  case, 
as  disclosed  by  me  evidence.  The  court  will  often  take  notice  of  it, 
even  though  the  objection  is  not  made  by  the  parties:  Pratt  v. 
Cal.  Mi.  Co.,  9  Saw.,  363,  365,  and  cases  cited;  Badger  v.  Badger, 

2  Wall.,  87;  Sullivan  v.  Portland,  etc.,  94  U.  8.,  811. 
Begarding  this  defense  as  properly  before  the  court,  and  adopting 

the  statute  of  limitations,  by  analogy,  under  which  provision  of  the 
statute  does  this  case  fall?  In  the  first  place,  the  complainant  in- 
sists on  the  five  years  limit.  This  suit,  it  is  insisted,  is,  in  sub- 
stance, and  in  fact,  equivalent  to  an  action  to  recover  the  premises, 
as  the  necessary  effect  will  be  to ,  ultimately,  give  possession  of  the 
premises  to  the  complainant,  and  it  is  insisted  that  this  being  so, 
the  same  limit  should  be  adopted,  as  in  an  action  at  law  to  recover 
the  property,  and  a  large  number  of  authorities  is  cited  to  sustain 
that  proposition.  They  are  as  follows:  Oakland  v.  Carpentier,  13 
Oal.,  540;  Elmendorf  v.  Taylor,  10  Wheaton,  152;  Miller^s  Heirs  v. 
Mclntyre,  6  Peters,  61 ;  Manning  v.  Hayden,  5  Sawyer,  360,  379;  Love 
V.  Watkins,  40  Cal.,  547,  570;  Coulson  v.  Walton,  9  Peters,  62; 
Harris  v.  King,  16  Ark.,  122;  Ware  v.  Van  Blakkelen,  1  Paige,  100; 
Walker  v.  Walker,  16  Serg.  &  B.,  379;  Ferris  v.  Henderson,  12 
Pa.  St.,  54;  Paschall  v.  Hinderer,  28  Ohio  St.,  568;  Perry  v.  Craig, 

3  Mis.,  525;  McDowell  v.  Goldsmith,  2  Md.  Ch.,  370;  Field  v.  W3- 
son,  6  B.  Mon.,  479;  Murphy  v.  Blair,  12  Ind.,  184;  Weaver  v.  Fro- 
man,  6  J.  J.  Marsh,  213;  Varwick  v.  Edwards,  11  Paige,  289;  Baker 
V.  Whiting,  3  Sumner,  475;  Boone  v.  Chiles,  10  Peters,  177. 

But,  under  the  view  I  take,  it  will  not  be  necessary  to  decide 
whether  that  provision  is  applicable  or  not;  for  it  is  next  claimed 
by  the  complainant,  and  I  think  correctly,  that  if  the  five  years  limit 
is  not  applicable,  then  the  four  years  limitation  is,  under  the  general 
claim  that  the  limitation  shall  be  four  years  in  all  cases  not  other- 
wise provided  for.  In  response  to  this,  the  respondent  asserts,  that 
the  case  falls  under  the  provision,  making  the  limitation  three  years, 
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aB  being  a  saii  '^  for  relief  on  the  ground  of  fraud."  That  the  ground 
of  the  suit,  isy  fraud  in  obtaining  the  title.  Suppose  that  to  be  so, 
the  complainant  replies,  I  did  not  disoover  the  acts  constituting  the 
fraud,  until  within  three  years  after  the  perpetration  of  the  fraud. 
In  my  judgment,  the  four  years  limitation  applies,  if  the  five  years 
limitation  does  not.  In  support  of  the  point  made,  that  the  bill  is 
insufficient,  and  requires  amendment,  the  respondents,  inconsist* 
ently,  in  their  brief,  say,  that  the  theory  of  the  bill  is  not  fraud, 
but  that  it  is  well  stated  in  the  plaintiff's  brief,  page  8 : 

"  When  one  party  obtains  the  legal  title  to  land,  which  in  equity, 
and  good  conscience,  belongs  to  another,  whether  he  acts  in  good 
/aiih  or  otherwise,  he  will  be  charged  in  equity  as  a  constructiye 
trustee  in  favor  of  the  equitable  owner." 

This,  the  respondent  insists,  is  the  theory  of  the  bill,  and  such,  I 
also  think,  is  its  theory.  Respondent  objected  td  certain  testimony, 
which  is  claimed  to  show  acts  of  fraud,  if  acts  of  fraud  there  are,  on 
the  ground  that  no  fraud  has  been  alleged,  and,  consequently,  no 
evidence  of  fraud  can  be  introduced,  and  no  evidence  as  to  the  time 
when  the  fraud  was  discovered.  The  defendant  having  set  up  the 
statute  of  limitations  in  its  answer,  it  is  insisted  that  the  complainant 
ahould  have  amended  his  bill,  showing  when  the  fraud  was  discov- 
ered. On  looking  at  the  bill,  I  do  not  find  that  the  acts  are  chafed 
as  fraudulent.  There  is  no  charge  of  fraud  in  express  terms.  The 
acts  may,  nevertheless,  appear  to  be  fraudulent.  The  facts  are 
stated  to  show  in  what  manner  the  title  was  wrongfully  obtained. 
It  is  not  necessaiy  for  me  to  decide  now,  whether  these  acts  would 
oonstitnte  a  technical  fraud,  on  which  a  bill  could  be  maintained  as 
soch,  or  not.  The  acts  are  not  alleged  to  be  fraudulent,  in  express 
terms.  The  simple  facts  are  stated  upon  the  other  theory  indicated^ 
without  characterization,  to  show  that  the  title  had  been  wrongfully 
obtained.  There  was  no  relation  of  confidence  or  trust  between 
these  parties,  and  none  alleged  or  claimed  to  exist.  They  were  not 
dfSftlifig  at  all  with  each  other.  Defendant  made  no  representations 
to  the  eomplainant  on  which  he  relied,  unless  a  refusal  to  join  in 
proouring  the  title  jointly,  and  a  statement  after  the  patent  was  pro- 
cured, that  the  Plumas  Eureka  company  had  obtained  the  patent 
on  a  new  location  can  be  so  regarded.  When  the  first  statement 
was  made,  defendants  may  not  have  intended  to  procure  the  title. 
Bat,  the  last,  was  after  the  wrong  had  been  consummated,  and  evi- 
dently designed  to  mislead  and  prevent  Thompson  from  ascertain- 
ing the  realfacts — ^to  throw  him  off  the  proper  line  of  investigation. 
No  promise  was  made  to,  or  procured  from  him.  The  respondent 
simply  declined  to  ^o  in  with  Thompson  and  obtain  the  title,  and 
then  divide  according  to  their  several  interests.  But  defendant, 
afterward,  went,  secretly,  and,  clandestinely,  obtained  the  title  to  the 
whole  for  itself  upon  Thompson's  and  McQ^e's  right  and  applica- 
tion. Undoubtedly,  the  title  was  secretly,  surreptitiously,  and^ 
wrongfully,  obtained.  There  being  no  relation  of  trust  or  confidence 
between  the  parties,  no  false  representation,  no  affirmative  acts. 
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known  to  Thompson  and  McGtee,  performed  for  the  purpose  of  in- 
ducing them  not  to  proceed  with  their  own  claim,  and  the  defend- 
ant, having,  simply,  gone,  and,  quietly,  secretly,  and  surreptitiously 
appropriated  their  application  and  claim,  and  obtained  a  patent,  it 
may  be  that  their  acts  would  not  constitute  a  technical  fraud  within 
the  law.  I  have  not  looked  the  question  up,  and  I  do  not  propose 
to  decide  it.  But  whether  a  technical  fraud,  or  not,  it,  certainly, 
comes  within  the  clause  of  the  statute  which  I  have  just  read  that, 
**  one  who  gains  a  thing  by  '  other  torongfvl  acts '  becomes  an  invol- 
untary trustee."  Here  is,  certainly,  a  wrongful  act.  The  act  of  thus 
appropriating  the  property  of  anomer  in  a  secret  manner,  without 
his  knowledge,  or  consent,  was,  manifestly,  and,  unquestionably,  tor- 
tious. Through  these  wrongful  acts,  tne  defendant  obtained  tiie 
complainant's  title^.  If  we  concede  that  the  bill  might  be  main- 
teined  on  the  theory  of  fraud,  that  does  not  prevent  complainant 
from  mainteining  his  bill  on  the  other  ground  of  suit,  as  alleged — 
the  wrongful  acts  of  the  character  shown,  by  means  of  which  the 
complainant's  title  was,  surreptitiously,  obteined.  In  my  judgment, 
the  case  made  upon  the  theoiy  alleged  in  the  bill,  and  esteblished 
by  the  proof,  falls  within  the  provision  of  the  section,  which  sa^, 
tiaat  four  years  shall  be  the  limitation,  this  cause  of  suit  not  being 
otherwise  provided  for.  Such  being  the  limitation,  the  four  years 
had  not  expired  on  December  26,  1878,  when  Thompson  andMcGee 
first  learned  of  these  wrongful  acts,  and,  up  to  that  time  the  wrong- 
ful proceedings  were  concealed  by  the  party  performing  these  tor- 
tious acts,  and  committing  the  injury.  Up  to  that  time,  Thompson 
and  McGee  had  no  knowledge,  that  their  rights  had  been  invaded — 
that  they  had  been  thus  deprived  of  their  right  to  obtein  a  patent. 
Of  course,  if  we  consider  the  cause  of  action  barred  in  four  years, 
in  equity,  the  parties  could  not  be  chargeable  with  neglect  in  enforc- 
ing their  rights,  until  they  knew  they  had  been  violated,  and  at  (lie 
time  of  their  ouster,  the  matter  was  for  the  first  time  brought  to  their 
knowledge.  That  was  within  four  years  of  the  commencement  of 
this  suit.  They  continued  in  possession,  constructively,  at  least, 
and  on  December  21,  1877,  were  in  the  actual  possession,  and  occu- 
pation, of  their  claim,  by  men  working  upon  it.  They,  therefore, 
remained  in  possession  of  their  mining  claim  until  December  21, 
1877,  when.tneir  men  were  forbidden  to  work,  and  compelled  to 
leave  the  ground,  at  a  time  when  they  were,  actually,  in  possession, 
and  at  work.  They  were  informed,  at  the  time,  that  defendant 
claimed  title  under  a  patent  to  the  Plumas  Eureka  company,  ob- 
tained on  a  new  location.  These  acte*  constituted  an  ouster,  and  it 
was  less  than  four  years  before  the  commencement  of  the  suit. 
Upon  well  settled  principles  of  law,  the  statute  does  not  begin  to 
run  against  a  cestui  que  trust  in  possession,  until  the  date  of  his  ous- 
ter therefrom,  no  matter  whether  the  trust  be  express,  or  implied: 
Love  v.  Watkins,  40  Oal.,  569;  McOauley  v.  Harvey,  49  Oal.,  497; 
Altschul  V.  Polack,  55  Gal. ,  633. 
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The  defendant  haying,  wrongfully,  obtained  the  title  of  Thomp- 
son  and  McGee,  in  the  manner  stated,  a  trast  resulted  in  their  favor, 
and  they  were  the  cestui  que  trust  of  the  two  thousand  feet  extension, 
in  possession  of  the  trust  property,  and  were  not  ousted  until  the 
twenty-first  of  December,  1877,  I  think,  tiierefore,  that  their  equi- 
ties are  not  cut  off  by  their  laches  in  not  pursuing  their  claim  at  an 
earlier  date. 

Again,  in  considering  this  defense,  courts  of  equity  will  take  all 
the  circumstances  into  consideration.  Thompson  did  not,  it  is  true, 
immediately  commence  his  correspondence  after  notice  of  the  ad- 
verse claim.  He  did,  however,  within  a  few  months.  Not  many 
months  after  he  obtained  knowledge  of  the  condition  of  things, 
through  correspondence  with  the  local  land  offices,  and  afterward 
with  the  general  land  office,  he  applied  for,  and,  ultimately,  obtained 
a  transcript  of  the  record  from  Washington,  showing  that  the  Mam- 
moth company  had  obtained  a  patent  on  his  and  McGee's  title;  that 
there  were  false  representations  made  to  the  land  office.  When 
ejected,  Thompson,  through  his  men,  was  informed  that  the  Plumas 
Eureka  company  had  obtained  the  title  upon  a  new  location  of  their 
own.  These  were  false  representations,  undoubtedly,  which  tended 
to  put  the  parties  off  the  proper  line  of  inquiry  to  find  out  what  the 
facts  were;  and  they  would,  naturally,  have  sought  to  ascertain  what 
the  Plumas  Eureka,  instead  of  the  Mammoth  company,  had  done. 
Within  a  very  few  months  they  commenced  their  inquiries.  In  De- 
cember, they  were  ousted,  and,  as  soon  as  the  real  facts  were  ascer- 
tained, they  commenced  negotiations  with  defendant  for  a  recovery, 
or  a  settlement  of  their  rights.  Negotiations  continued  along  for 
some  considerable  time.  There  was  correspondence  between  the 
Ix>ndon  office  and  the  parties  here,  and  there  was  reason  to  suppose 
a  compromise  might  be  effected.  The  negotiations  seem  to  nave 
been  friendly,  and  not  of  a  malicious,  or,  irritating,  character. 
Thompson  and  McGee  were  negotiating,  continually,  all  along  press- 
ing their  claim.  Finally,  they  informed  the  defendant  that  they  must 
eitner  come  to  some  settlement,  or  they  would  be  compelled  to  com- 
mence proceedings,  to  avoid  the  statute  of  limitations.  They,  evi- 
dently, intended  to  keep,  and  supposed  they  had  kept,  within  the 
statute  all  the  time,  untu  the  suit  was  commenced. 

As  I  remarked  in  the  opening,  since  the  case  was  submitted  for 
decision,  over  a  year  ago,  negotiations  have  been  pending,  but  have 
been  fruitless.  Those  facts  should  be  taken  into  consideration,  I 
think,  in  determining  the  question,  whether  the  rights  of  this  com- 
plainant have  been  forfeited  by  their  laches.  They  have  indicated 
no  intention  to  abandon  their  claim,  but,  on  the  contrary,  at  all  times 
manifested  a  purpose  to  insist  upon,  and  maintain  their  rights.  I 
am  satisfied,  if  the  five  years  limitation  is  not  the  clause  applicable, 
the  four  vears  clause  is,  and  that  complainant  is  within  the  time, 
taking  all  the  circumstances  surrounding  the  transaction  into  consid- 
eartion.  The  fact  that  they  did  not  discover,  or  have  any  intimation 
of  the  condition  of  things,  until  they  were  ousted  in  December,  1878, 
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is  highly  important,  and  indicates  the  earliest  time  at  which  the 
statute  conla  commence  to  ran.  Even  if  the  three  years  limitation 
be  applicable,  the  statute  provides,  that  the  time  shall  not  begin  to 
ran  ' '  until  the  discovery  of  the  facU  constituting  the  fraud.  '  In 
this  case,  the  *^  facts  constituting  the  fraud"  were  not  actually  dis- 
covered till  within  three  years  of  the  commencement  of  this  suit. 
There  was  some  little  delay  at  first  in  pursuing  such  false  clue  to 
the  facts,  as  had  been  given.  But  here  Thompson  and  McGee  were 
put  upon  the  wrong  line  of  investigation  by  false  statements.  They 
were  also,  subsequently,  encouraged  to  hope  for  an  amicable  settle- 
ment by  prolonged  negotiations.  If  the  suit  must  be  regarded,  as 
seeking  "  relief  on  the  ground  of  fraud,"  the  facts  disclosed,  are 
such  as  excuse  delay,  and  under  all  circumstances,  in  my  judgment, 
would  render  it  inequitable,  to  apply  the  three  years  limitation. 
But  if  applied  the  time  should  commence  to  run  at  the  time  of 
the  discovery  of  the  facts  constituting  the  fraud.  There  must^ 
therefore,  be  a  decree  for  the  complainant  in  pursuance  of  the  prayer 
of  the  bill. 

There  is  one  branch,  upon  which  I  am  not,  at  present,  sufficiently 
advised,  to  enable  me  to  make  a  proper  decree — ^that  in  reference  to 
the  sarface  ground  patented  in  connection  with  the  mine. 

There  are  two  hundred  and  fifty  odd  acres  of  surface  ground,  very 
irregular,  in  shape.  There  is  a  mill  on  some  portion  of  it,  erected 
by  the  defendimt,  since  obtaining  the  patent.  Whether  that  mill  is 
on  ^ound  which  the  complainant  is  entitled  to  have  or  not,  I  am  not 
advised,  in  the  present  state  of  the  record.  Certainly,  if  it  can  be 
done  without  wrong  to  the  complainant,  the  defendant  ought  to  be 
able  to  retain  that  mill.  I  do  not  know,  from  the  testimony,  where 
the  mill  is,  in  fact,  located.  The  land  is  so  irregular  in  shape,  that, 
it  is  not  very  clear  where  the  lead  runs,  and  where  the  twenty-one 
hundred  feet  end,  and  the  other  begins.  The  land  is  not  in  the  form 
of  a  parallelogram  along  the  line  of  the  lode,  within  definite,  fixed, 
straight  lines,  but  there  are  all  sorts  of  angles.  Much  of  it  is  along 
way  outside  of  the  lode,  and  I  am  not  prepared  to  say  what  part  m 
the  land  should  pertain  to  the  twen^-one  hundred  leet,  and  what 
part  should  go  with  the  two  thousand  feet.  If  the  parties  cannot 
arrange  that  matter  among  themselves,  before  settling  the  decree,  I 
shall  be  compelled  to  refer  the  matter  to  the  master  in  order  to  ascer- 
tain and  report  the  exact  condition  of  these  matters;  the  location  of 
the  mill;  how  it  is  situated,  with  relation  to  the  two  thousand  feet, 
and  in  relation  to  the  twenty-one  hundred  feet;  how  in  relation  to  a  line 
of  division  drawn  directly  across  the  proper  point,  if  there  can  be  a 
line  so  drawn;  and  how  much  of  the  land  is  adjacent  to  the  twenty- 
one  hundred  feet.  These  questions  will  have  to  be  determined,  un- 
less the  parties,  themselves,  can  come  to  some  understanding  on  the 
subject,  and  I  shall  have  to  refer  the  matter  to  the  master  to  ascertain 
the  facts.  If  necessary,  counsel  will  have  to  draw  an  order  for  that 
purpose.  There  will  be  a  decree  for  the  complainant  for  the  con- 
veyance of  the  portion  of  the  ledge,  to  whicn  he  is  entiUed,  and 
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such  portion  of  the  surface  land  as  may  be  ascertained  to  properly 
beloDg  to  the  two  thousand  feet. 

There  is  one  other  remark,  I  wish  to  make.  It  is  alleged  that  it 
was  not  averred  in  the  bill,  that  this  patent  was  obtained  without 
notice  of  Thompson  and  McGee.  There  is  no  direct  averment  of 
that  fact,  but  there  is  an  averment  that  it  was  obtained  without  the 
permission  of  the  plaintiff's  grantors,  and  against  their  will,  and  it 
is,  clearly,  inferrable  from  the  other  allegations,  that  it  was  without 
notice,  in  fact.  I  think  that  the  testimony  objected  to  is  admissible 
under  the  allegations  of  the  bill,  as  showing  the  circumstances  tin- 
der which  the  patent  was  wrongfully  obtained,  and  I  think  that,  of 
itself,  would  be  sufficient,  but  it  is  a  mere  formal  technical  objection. 
It  is  inferrable  from  all  the  allegations  of  the  bill,  that  it  was  with- 
out notice,  and  stated  to  be  without  permission.  I  am  disposed  to 
think  it  is  not  necessary  to  amend  the  bill,  but  if  complainants  de- 
sire to  amend,  by  alleging  that  the  patent  was  obtained  without 
notice  for  greater  safety,  they  have  leave  to  do  so.  The  proof 
must  have  been  the  same  with,  or  without  the  allegation,  and  the 
defendant  can,  in  no  way,  be  injured  by  the  amendment.  Defend- 
ant can  amend  his  bill  to  correspond  with  the  proof  that  the  patent 
was  obtained  without  notice  to  Thompson  and  McGee.  There  is 
authority  for  this  in  the  case  of  Neale  v.  Neales,  9  Wall. ,  1,  9. 

In  my  judgment,  it  is  not  necessary,  but  if  complainant  desires 
to  make  an  amendment,  he  can  do  so. 
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Judicial  Contbol  of  Official  Action.— As  a  means  of  controlling  the  official  action  of 
pnblic  officers,  in  a  matter  affectinK  private  rights,  the  writ  of  injanction  is  the  correlatiTe  of 
the  writ  of  mandamus;  and,  whenever,  in  such  case,  the  latter  wiU  issue  to  compel  affirmatiTe 
a^on.  the  former  may  iraue  to  restrain  the  same;  but  neither  can  be  used  to  control  or  direct 
official  judgment  or  discretion. 

iNJONcnoN,  WHBN  WILL  NOT  IssuB  TO  RESTRAIN  Bboistbrand  Rboiiter.— An  injunction 
will  not  issue  to  restrain  the  register  and  receiver  from  receiving  and  allowing  applications  to 
enter  certain  lands  within  their  district,  although  it  may  appear,  inthe  judgment  of  the  court, 
that  the  same  belong  to  the  plaintiff  by  legislative  grant,  so  long  as  there  is  room  for  differ- 
ence of  opinion  on  the  question  or  its  determination  involves  the  exercise  of  official  judgment 

Burr  for  an  injunction.    The  opinion  states  the  facts. 

E.  C.  Bronatigh,  for  the  plaintiff. 

James  F.  Watson  and  James  K.  KeUy,  for  the  defendants. 

Deadt,  J.  This  snit  is  brought  by  the  receiver  of  the  Oregon 
and  California  railway  company  to  have  the  defendants — ^the  regis- 
ter  and  receiver  of  the  land  office  at  Oregon  City — ^perpetually  en- 
joined from  receiving  any  application  to  purchase  or  enter  any  tract 
or  subdivision  of  a  certain  portion  of  the  public  land  alleged  to 
have  been  granted  to  the  Oregon  Central  railway  company  by  the 
act  of  May  4,  1870,  or  otherwise  disposing  of  the  same  as  land  of 
the  United  States. 

The  case  was  heard  on  a  demurrer  to  the  bill  for  want  of  equity 
and  for  parties  defendant. 

By  the  act  of  May  4,  1870,  entitled  ''  an  act  granting  lands  to  aid 
in  the  construction  of  a  railroad  and  telegraph  line  ^m  Portiand 
to  Afitoria  and  McMinnville  in  the  state  of  Oregon , "  it  was  provided 
as  follows : 

Section  1.  '*  For  the  purpose  of  aiding  in  the  construction  of  a 
railroad  and  tele^aph  line  from  Portland  to  Astoria,  and  from  a 
suitable  point  of  junction  near  Forest  Qrove  to  the  Yamhill  river, 
near  McMinnville,  in  the  state  of  Oregon,  there  is  hereby  granted 
to  the  Oregon  Central  railroad  company,  now  engaged  in  construct- 
ing the  said  road,  and  to  their  successors  and  assigns,  ^  *  * 
each  alternate  section  of  the  public  lands,  not  mineral,  except  coal 
or  iron  lands,  designated  by  odd  numbers  nearest  to  said  road,  to 
the  amount  of  ten  alternate  sections  per  mile,  on  each  side  thereof, 
not  otherwise  disposed  of  or  reserved  by  valid  pre-emption  or  home- 
stead right  at  the  time  of  the  passive  of  this  act.  And  in  case  the 
quantity  of  ten  full  sections  per  mile  cannot  be  found  on  .each  side 
of  said  road  within  the  said  limits  of  twenty  miles,  other  lands  des- 
ignated as  aforesaid,  shall  be  selected  under  the  direction  of  the 
secretary  of  the  interior  on  either  side  of  any  part  of  said  road  near- 
est to,  and  not  more  than  twenty-five  miles  from  the  track  of  said 
road  to  make  up  said  deficiency.' 


.  Ot.  Or.]  EoEHLEB  V.  Babin.  66 

Sec.  2.  ''The  oommissioner  of  the  general  land  office  shall 
cause  the  lands  along  the  line  of  said  railroad  to  be  sarvejed  with  all 
oonyenient  speed.  And  whenever,  and  as  often  as,  said  company 
shall  file  with  the  secretary  of  the  interior  maps  of  the  survey  and 
location  of  twentjr  or  more  miles  of  said  road,  the  said  secretary 
shall  canse  the  said  granted  lands  adjacent  to  and  coterminous  witn 
snch  located  sections  of  said  road  to  be  segregated  from  the  public 
lands;  and  thereafter  the  remaining  public  lands,  subject  to  sale 
within  the  limits  of  said  grant,  shall  be  disposed  of  only  to  actual 
settlers,  at  double  the  minimum  price  for  said  lands." 

Sec.  3.  ' '  Whenever,  and  as  often  as,  the  said  company  shall  com- 
plete and  equip  twenty  or  more  consecutive  miles  of  the  said  railroad 
and  telegraph,  the  secretary  of  the  interior  shall  cause  the  same  to  be 
examined  at  the  expense  of  the  company,  by  three  commissioners 
appointed  by  him;  and  if  they  shall  report  that  suoh  completed  sec- 
tion is  a  first-class  railroad  and  telegraph,  properly  equipped  and 
r^Btdy  for  use,  he  shall  cause  patents  to  be  issued  to  the  company 
for  so  much  of  the  said  granted  lands,  as  shall  be  adjacent  to  and 
coterminous  with  the  said  completed  sections." 

Sec.  6.  ''  The  said  company  shall  file  with  the  secretary  of  the 
interior  its  assent  to  this  act  within  one  year  from  the  time  of  its 
passage;  and  the  foregoing  grant  is  upon  condition  that  said  com- 
pany shall  complete  a  section  of  twenty  or  more  miles  of  said  rail- 
road and  telegraph  within  two  years,  and  the  entire  railroad  and 
telegraph  within  six  years  from  the  same  date." 

By  the  act  of  January  31,  1886,  entitled  ''an  act  to  declare  the 
forfeiture  of  certain  lands  granted  to  aid  in  the  construction  of  a 
railroad  in  Oregon, "  it  is  provided  as  follows : 

Sec.  1.  "  So  much  of  the  lands  eranted  by  an  act  of  congress, 
entitled  '  an  act  granting  land  to  aid  in  the  construction  of  a  rail- 
road aod  telegraph  line  from  Portland  to  Astoria  and  McMinn- 
viUe,  in  the  state  of  Oregon,  approved  May  4,  1870,  as  are  adjacent 
to  and  coterminous  with  the  uncompleted  portions  of  said  road,  and 
not  embraced  within  the  limits  of  said  grant  for  the  completed  por- 
tions of  said  road,  be,  a^d  the  same  are  hereby,  declared  to  be  for- 
feited to  the  United  States  and  restored  to  the  public  domain,  and 
made  subject  to  disposal  under  the  general  land  laws  of  the  United 
States,  as  though  said  grant  had  never  been  made." 

It  appears  from  the  bill  that  the  Oregon  Central  railway  company 
filed  its  assent  to  the  act  of  May  4,  1870,  within  one  year  from  the 
passage  thereof,  and  completed  a  section  of  twenty  miles  of  said 
road  and  telegraph  within  two  years  thereafter,  and  also  completed 
forty-seven  and  three-fourths  miles  thereof,  namely,  from  Portland 
to  a  point  on  the  Yamhill  river  near  McMiDnville,  within  six  years 
from  the  passage  of  said  act,  all  of  which  was  examined  and  found 
properly  equipped  as  provided  in  section  3  of  said  act;  that  on 
Jannary  19, 1885,  the  plaintiff  was  duly  appointed  by  this  court  the 
receiver  of  the  property  of  the  Oregon  &  California  railway  com- 
pany, and  that  prior  to  said  appointment  said  last  named  company 
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had  succeeded  by  said  purchase  to  the  right  and  property  of  said 
Oregon  Central  railway  company  in  and  to  said  completed  portiona 
of  said  road  and  idl  its  right  and  interest  in  all  of  said  lands  pertain- 
ing thereto  and  is  now  the  owner  thereof;  that  nearly  all  of  the 
lands  within  the  twenty-fiye  mile  limit  of  the  completed  portions  of  said 
road  have  been  surveyed;  that  prior  to  June  21,  1871,  said  Oregon 
Central  railway  company  filed  with  the  secretary  of  the  interior  a 
map  of  the  survey  and  location  of  its  road  from  Portland  to  Mo- 
Minnville  and  also  from  a  junction  near  Forest  Grove,  toward 
Astoria,  in  a  northwesterly  direction,  for  a  distance  of  twenty  miles, 
and  prior  to  Ma^  9,  1872,  filed  with  said  secretary  a  map  of  the 
survey  and  location  of  the  remainder  of  said  road  to  Astoria,  as 
shown  on  the  exhibit  filed  therewith;  that  thereafter  and  prior  to 
May  10,  1872,  the  secretary  of  the  interior  segregated  and  withdrew 
from  the  public  domain  all  the  land  granted  to  said  company,  in- 
cluding all  of  the  odd  sections  on  eiuier  side  of  the  location  of  said 
road,  and  not  more  than  twenty-five  miles  distant  therefrom;  that 
the  completed  portion  of  said  road  runs  from  Portland  to  Forest 
Grove  in  a  westerly  direction,  and  from  the  latter  place  to 
McMinnville  in  a  southerly  direction,  the  former  part  being  by 
the  line  of  the  land  survey  about  seventeen  miles  in  length, 
and  the  latter  about  twenty  miles  in  length,  and  all  the  odd- 
numbered  sections  within  twenty  miles  south  of  said  former  part 
are  within  the  twenty-miler  limit  east  of  the  latter  so  that  by  reason 
of  such  overlapping,  if  all  such  sections  within  said  area  were  sub- 
jected to  the  terms  of  said  grant,  only  one-half  the  quantity  of  land 
to  which  said  company  became  entitled  on  the  south  and  east  side 
of  the  completed  portions  of  said  road,  would  or  could  be  obtained 
within  the  same;  out  the  fact  is  that  ttie  whole  of  the  odd-numbered 
sections  within  said  area,  together  with  such  sections  within  an 
average  distance  of  ten  miles  west  of  said  latter  part  of  said  road 
are  covered  by  a  grant  made  prior  to  May  4,  1870,  to  the  Oregon  & 
California  company,  to  aid  in  the  oonstruction  of  a  rdad  from  JPori- 
land  to  the  southern  boundary  of  the  state  on  the  east  side  of  the 
Wallamet  river. 

It  also  appears  that  on  July  8,  1885,  the  commissioner  of  the 
general  land  office  addressed  a  letter  of  instruction  to  the  defend- 
ants, in  which  he  construes  said  granting  and  forfeiting  acts  so  as  to 
deprive  the  Oregon  and  California  company  of  a  large  portion  of 
the  land  which  the  plaintiff  claims  is  embraced  within  the  grant  for 
the  completed  portions  of  the  road. 

The  letter  of  the  commissioner,  after  quoting  the  act  of  1886,  pro- 
ceeds as  follows: 

"A  portion  of  the  lands  along  and  lying  north  of  that  portion  of 
the  constructed  road  between  Portland  and  Forest  Grove,  and  there- 
fore ^  embraced  within  the  limits  of  said  grant  for  the  completed 
portions  of  said  road '  are  also  '  adjacent  to  and  coterminous  with 
the  uncompleted  portions  of  said  road '  between  Forest  Grove  and 
Astoria. 
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"  The  grant  of  so  much  as  lies  within  conflicting  limits  applies 
eqnallj  to  both  portions  of  the  definitely  located  line,  thus  limiting 
the  Yolame  of  the  grant  for  either  portion  of  the  road  to  the  extent 
that  the  same  land  fell  within  the  limits  of  the  other  portion. 

'  'The  question  presented  by  this  condition  of  the  grant,  is  whether 
the  act  of  January  31,  1885,  contemplated  the  forfeiture  of  the  whole 
of  the  original  grant  of  lands  *  adjacent  to  and  coterminous  with  the 
unoompleted  portions  of  said  road,*  irrespective  of  so  much  as 
falls  within  twenty  mile  limits  of  the  constructed  portion,  or  whether 
the  act  intended  to  reserve  from  forfeiture  all  the  lands  within  the 
latter  limits,  irrespective  of  the  portion  that  is  adjacent  to  and  co- 
terminous with  the  uncompleted  road.  Considering  the  whole  act, 
it  appears  to  me  that  congress  intended  to  reserve  from  forfeiture 
the  lands  within  granted  limits  along  the  whole  of  the  constructed 
portion  of  the  road.  For  the  present,  therefore,  the  restoration  of 
uuidB  under  the  act  of  January  31,  1885,  will  be  limited  to  the  lines 
diown  on  the  diagram,  which  is  prepared  in  accordance  with  the 
foiegoing  views. '*  But  this  diagram,  instead  of  reserving  from  for^ 
feiture  **  the  lands  within  granted  limite  along  the  whole  of  the  con- 
structed portion  of  the  road,'*  as  provided  in  the  letter,  designates 
as  forfeited,  all  the  granted  land  in  the  eight  townships  lying 
wholly  or  partly  within  the  twenty-mile  limit  on  the  west  and  south 
of  the  ''  constructed  '*  or  *'  completed  '*  road,  and  constituting  the 
aoiithwest  quadrant  or  fourth  of  a  circle  forty  miles  in  diameter  and 
having  its  centre  at  Forest  Grove;  and  also  sul  that  in  the  five  other 
townahips  lying  just  outside  this  quadrant  and  wholly  or  partly 
within  me  twenty-five  mile  limit. 

This  is  done  on  the  diagram,  by  dividing  the  completed  road  into 
two  lines  or  parts,  forming  nearly  a  right  angle  with  each  other, 
and  treating  the  section  between  Portland  and  Forest  Grove  as 
(me  road,  and  that  between  the  latter  place  and  McMinnville  as 
another,  and  reserving  from  forfeiture  only  the  granted  lands  within 
the  .twenty-mile  limit  on  either  side  of  said  two  sections  of  the  com- 
pleted road  and  as  said  road  turns  to  the  south  at  Forest  Grove,  at 
nearly  aright  angle,  the  granted  lands  which  lie  within  the  twenty- 
mile  limit  on  the  outside  of  this  curve  or  angle  and  within  the  area 
of  said  quadrant,  as  well  as  those  in  the  five-mile  limit  beyond,  are 
treated  as  forfeited. 

The  plaintiff  claims  in  his  bill  that  by  virtue  of  the  premises  the 
Oregon  &  California  company  is  now  the  owner  of,  and  entitled  to 

C tents  for  six  hundred  and  eleven  thousand  two  hundred  acres  of 
id,  within  the  said  twenty-five-mile  limit  along  the  line  of  said 
forty-seven  and  three-fourths  miles  of  completed  road,  if  there  was 
ao  much  subject  to  said  grant,  within  such  area;  and  alleges  that 
hy  reason  of  the  overlapping  of  the  prior  grant  to  the  Oregon  &  Cal- 
ifornia company  on  the  south  and  west  thereof,  as  well  as  the  over- 
lapping therein  of  the  grant  to  the  Oregon  Central  company  itself,  not 
more  than  three  hundred  and  fortv-five  thousand  six  hundred  acres 
of  odd*numbered  sections  can  be  found  in  said  limits,  leaving  a  de- 
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ficit  of  two  htmdred  and  sixty-five  thousand  six  hnndied  acres,  to 
wMoh  must  be  added  a  number  of  locations  nnder  the  pre-emption 
and  homestead  laws  made  prior  to  the  date  of  said  grant;  that  lists 
of  the  greater  portion  of  tne  lands  adjacent  to,  and  coterminous 
•wiih  the  completed  road  were  lon^  since  filed  with  the  register  and 
receiver  at  Oregon  City,  and  application  made  to  the  secretary  of 
the  interior  for  patents  therefor,  none  of  which  have  been  issned; 
and  that  in  the  area  constituting  the  quadrant  aforesaid,  extended 
to  the  twenty-five-mile  limit,  there  are  in  the  odd-numbei^dd  sections 
ninety-one  uiousand  five  hundred  and  forty-five  eighty-nine  one- 
hundredths  acres  of  land,  of  which  seventy-three  thousand  five  hun- 
dred and  seventy  eighty-nine  one-hundredths  acres  have  been  selected 
b^  the  company,  sixty-six  thousand  nine  hundred  and  twenty-one 
eighty-nine  one-hundredths  acres  of  which  are  within  the  twenty-mile 
limit. 

At  the  passage  of  the  act  of  1885,  congress  had  the  power,  under 
section  6  of  the  act  of  1870,  to  forfeit  the  whole  of  this  grant  be- 
cause the  road  was  not  completed  to  Astoria  as  well  as  McM innville, 
within  the  time  therein  prescribed.  The  grant  was  in  prcesenti  and 
vested  in  the  grantee  and  its  assigns  the  legal  title  to  the  odd-num- 
bered sections  for  twenty  miles  on  either  side  of  the  line  of  said 
road  as  fast  as  the  company  filed  with  the  secretary  of  the  interior 
a  map  and  survey  of  twenty  miles  of  the  location  of  such  line,  sub- 
ject to  the  condition  that  the  whole  was  constructed  within  six  years: 
Hhulenberg  v.  Harriman,  21  Wall.,  44. 

But  congress  was  not  bound  to  do  so  unjust  a  thing  as  to  forfeit 
the  whole  grant  after  the  completion  and  acceptance  of  a  considera- 
ble portion  of  the  work.  And  accordingly,  we  find  that,  while  the 
act  declares  that  so  much  of.  the  grant  as  is  *' adjacent  to,  and 
coterminous  with  the  uncompleted  portions  of  the  road,"  is  for- 
feited, the  effect  of  this  language  is  carefully  guarded  and  re- 
strained by  the  counter  clause — ''and  not  embraced  within  the 
limits  of  said  grant,  for  the  completed  portions  of  said  road." 

The  grant  made  by  the  act  of  1870  was  to  one  company  for  one 
road  ''from  Portland  to  Astoria  and  McMinnville,**  as  expressed  in 
the  title  thereof.  The  junction  was  fixed  near  Forest  Ghrove,  and 
for  a  certain  distance  beyond  that  point  the  grant  on  tiie  Astoria 
and  McMinnville  section  necessarily  overlapped.  But  the  company 
could  build  either  section  first,  and  to  that  which  was  first  com- 
pleted the  grant  within  the  full  prescribed  limits  would  in  justice 
apply  and  belong. 

There  was  no  attempt  on  the  part  of  congress  in  the  act  of  1870 
to  apportion  the  over-lapping  portion  of  this  grant  between  the 
two  sections  of  this  road,  although  it  was  apparent  that  for  some 
distance  the  space  between  them  would  var^  from  nothing  to  less 
than  forty  miles.  The  grant  was  made  without  reference  to  this 
fact  and  subject  only  to  the  penalty  of  forfeiture  if  the  whole  road 
was  not  completed  within  a  ^iven  time.  The  road  from  Portland  to 
McMinnville  was  completed  in  time,  but  the  one  to  Astoria  was  not. 
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And  unless  congress  was  goiDg  to  claim  ''the  ponnd  of  flesh"  in 
the  forfeiting  act,  this  state  of  things  called  for  special  legislation. 
Therefore,  while  it  declared  the  granted  lands  forfeited  alon^  the 
line  of  the  nnoompleted  portion  of  the  road — the  Astoria  section — 
it  qualified  this  declaration,  b^  saying  in  efiSdct,  so  far  only  as  they 
are  not  embraced  within  the  limits  of  the  grant  to  the  completed 
portion  of  the  road — ^the  McMinnyille  section. 

By  this  means  the  Astoria  section  and  the  grant  thereto,  for  twen- 
ty miles  beyond  Forest  Groye,  are  in  effect  eliminated  from  the 
problem  ana  the  ^ant  is  sayed  to  the  completed  road  from  Port- 
umd  to  McMinnyille,  the  same  as  if  the  former  had  neyer  been 
mentioned.  Therefore,  the  land  embraced  in  the  odd-numbered 
sections  within  the  limits  of  the  quadrant  aforesaid,  is,  in  my  judg- 
ment, the  property  of  the  Oregon  &  California  railway  company, 
and  not  the  public  land  of  the  United  States., 

But  so  far  as  the  lien  or  indemnity  lands  in  the  second  fiye  mile 
limit  are  concerned,  the  act  only  gaye  the  grantee  the  right  of  ''se- 
lection "  to  supply  an  ascertained  deficiency  in  the  grant  within  tiie 
twenty-mile  limit,  and  no  right  attaches  to  any  such  lands  until  the 
selection  is  made:  Byan  y.  Bailroad  Company,  99  U.  S.,  382;  Grin- 
nell  y.  Bailroad  Company,  103  17.  S.,  742;  Kansas  P.  B.  Company 
y.  Atchison,  etc.,  Bailroad  Company,  112  U.  S  ,  414;  St.  Paul,  etc., 
Bailroad  Company  y.  Winona,  etc.,  Bailroad  Company,  Id.,  720. 

In  the  first  of  these  cases,  Byan  y.  Bailroad  Company,  the  question 
arose  under  section  2  of  the  act  of  Jnly  26,  1866,  14  Stat.,  239, 
granting  land  in  aid  of  the  California  &  Oregon  railway.  The  lan- 
guage of  the  grant  and  the  proyision  concerning  the  selection  of 
Seu  lands  within  the  secondary  limit,  is  in  effect  the  same  as  in  the 
act  under  consideration. 

Spacing  for  the  court,  Mr.  Justice  Swayne  says: 

''Under this  statute,  when  the  road  was  located  and  the  maps 
were  made,  the  right  of  the  company  to  the  odd  sections  first  named 
became,  ipso  facto,  fixed  and  absolute.  With  respect  to  the  '  lieu 
lands/  as  they  are  called,  the  right  was  only  a  float,  and  attached  to 
no  specific  tracts  until  the  selection  was  actually  made  in  the  man- 
ner prescribed."  See  also  St.  Paul  Bailroad  y.  Winona  Bailroad, 
112  U.  S.,  732,  in  which  Mr.  Justice  Miller,  in  considering  this  sub- 
ject, says: 

''  It  is  true  that  in  some  cases  the  statute  requires  the  land  depart- 
ment to  withdraw  the  lands  within  these  secondary  limits  from  mar- 
ket, and  in  others  the  offices  do  so  yoluntarily.  This,  howeyer,  is 
to  giye  the  company  a  reasonable  time  to  ascertain  their  deficien- 
cies and  make  tneir  selections.  It  by  no  means  implies  a  yested 
right  in  said  company,  inconsistent  with  the  right  of  the  goyern- 
ment  to  sell,  or  of  any  other  company  to  select,  which  has  the  same 
right  of  selection  within  those  limits.  Each  company  haying  this 
right  of  selection  in  such  case,  and  haying  no  other  right,  is  bound 
to  exercise  that  right  with  reasonable  diligence;  and  when  it  is  ex- 
ercised in  accordance  with  the  statute,  it  becomes  entitied  to  the 
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land  so  selected.    The  nnasoertained  float  then  beoomes  a  Tested 
right  to  an  identified  tract  of  land." 

Assuming  then,  that  the  legal  title  to  the  land  in  the  odd-num- 
bered sections  in  this  quadrant  is  in  the  company,  but  as  to  those  in 
Hxe  further  five-mile  limit  it  only  has  the  right  of  selection  for  the 
purpose  of  making  up  the  deficiency  in  the  twenty-mile  limits  is  the 
receiver  entitled  to  the  relief  sought  in  this  suit? 

As  a  means  of  controlling  the  action  of  public  officers  in  a  matter 
affecting  private  rights,  the  writ  of  injunction  is  considered  the  cor- 
relative of  the  writ  of  mandamus;  and  whenever,  in  such  case,  the 
latter  will  issue  to  compel  affirmative  official  action,  the  former  may 
issue  to  restrain  such  action:  Gaines  v.  Thompson,  7  Wall.,  362; 
Board,  etc.  v.  McOomb,  92  U.  S. ,  541. 

In  the  leading  case  of  Kendall  v.  U.  8.,  12  Pet.,  624,  it  was  held 
that  a  mandamus  would  issue  to  compel  the  postmaster  general  to 
perform  a  mere  ministerial  duty  in  which  the  relator  had  an  interest, 
and  which  did  not  involve  the  exercise  of  executive  judgment  or  dis- 
cretion on  the  part  of  that  officer.  In  the  latter  case  of  Gaines  v. 
Thompson,  7  Wall.,  347,  which  was  a  suit  to  enjoin  the  secretaTy  of 
the  interior  and  the  commissioner  of  the  general  land  office  from 
canceling  an  entry  under  which  the  plaintiff  claimed  an  interest  in 
certain  lands,  the  subject  was  thoroughly  and  ably  re-examined  by 
Mr.  Justice  Miller,  and  the  conclusion  reached,  ' '  that  an  officer  to 
whom  public  duties  are  confided  by  law,  is  not  subject  to  the  con- 
trol of  the  courts  in  the  exercise  of  the  judgment  and  discretion 
which  the  law  reposes  in  him  as  a  part  of  his  official  functions." 
And  that,  ^'  however,  the  courts  may,  in  ascertaining  the  rights  of 
parties  in  suits  properly  before  them,  pass  upon  the  legality 
of  their  acts,  after  the  matter  has  once  passed  beyond  their  control, 
there  exists  no  power  in  the  courts,  by  any  of  its  processes,  to  act 
upon  the  officer,  so  as  to  interfere  with  the  exercise  of  that  judg- 
ment while  the  matter  is  properly  before  him  for  action.  The  rea- 
son for  this  is,  that  the  law  reposes  this  discretion  in  him  for  that 
occasion,  and  not  in  the  courts.-^  ^' 

He  also  <^uoted  with  approval  Mr.  Chief  Justice  Chase's  defini- 
tion of  a  ministerial  duty,  in  Mississippi  v.  Johnson,  4  Wall.,  498, 
concerning  which  an  officer  may  be  directed  or  restrained  by  the 
courts — '^A  ministerial  duty,  the  performance  of  which  may  in 
proper  cases  be  required  of  the  head  of  a  department  by  judicial 
process,  is  one  in  respect  to  which  nothing  is  left  to  discretion.  It 
is  a  simple,  definite  duty,  arising  under  circumstances  admitted  or 
proved  to  exist  and  imposed  by  law." 

Following  this  case,  the  court,  in  Litchfield  v.  Begister  and  Be- 
ceiver,  9  Wall.,  676,  refused  to  enioin  the  defendants  from  receiving 
and  acting  on  applications  under  tne  pre-emption  law  by  settlers  on 
certain  lands  within  tiie  district  for  which  they  were  respectively 
the  register  and  receiver. 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Miller  said: 
**  The  veiy  first  duty  \^{iich  the  register  is  called  on  to  perform, 
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when  an  application  is  made  to  him  to  enter  a  tract  of  land,  is  to 
ascertain  wnether  it  is  subject  to  entry.  This  depends  npon  a  var- 
iety of  oircomstances.  Has  there  been  a  proclamation  offering  it  for 
sale  ?  Has  it  been  reserved  by  an  action  of  congress  or  of  the  prop- 
er department?  Has  it  been  granted  by  an  act  of  confess,  or  has 
it  been  sold  already  ?  These  are  all  questions  for  him  to  decide, 
and  thej  require  the  exercise  of  judgment  and  discretion." 

Notwithstanding  my  conclusion  that  this  land  belongs  to  the  com- 
pany under  the  acts  of  1870  and  1886,  and  that  its  claim  thereto  will 
ultimately  be  maintained  in  the  courts  against  any  one  who  attempts 
to  acquire  the  title  to  it  under  the  preemption  or  other  laws  of  the 
United  States  for  the  disposition  of  the  public  lands,  still  the  matter 
id  not  so  plain  that  there  is  no  room  for  difference  of  opinion,  and 
the  exercise  of  judgment  in  the  premises  on  the  part  of  the  defend- 
antSy  or  those  auti^orized  to  direct  them  in  the  discharge  of  their 
duties. 

For  instance,  it  may  be  claimed  with  some  show  of  reason,  that 
the  grant  was  made  to  aid  in  the  construction  of  a  road  from  Port- 
landto  Astoria,  and  another  from  Forest  Grove  to  McMinnville,  and, 
therefore,  the  land  in  the  quadrant  aforesaid  is  no  part  of  the  grant 
to  the  latter,  but  is  simply  adjacent  to  and  coterminous  with  the 
uncompleted  j>ortion  of  the  former;  or  that  on  the  face  of  the  act  of 
1870,  tnere  being  an  overlapping  grant  for  some  twenty  miles  to  the 
northwest  of  Forest  Grove  to  the  Astoria  and  McMinnville  branches 
or  sections  of  a  road  from  Portland  to  said  last  mentioned  places, 
the  act  should  be  construed  so  as  to  divide  the  grant  between  them, 
whereby  the  sections  falling  to  the  Astoria  branch  being  adjacent 
to  and  coterminous  with  the  uncompleted  portion  thereof,  are  for- 
feited by  the  act  of  1886. 

It  is  not  a  sufficient  answer  to  this,  that  bv  far  the  more  reasona- 
ble and  just  construction  of  the  statutes  is  Vie  one  first  indicated  in 
this  opinion.  So  long  as  there  is  fairly  room  for  the  exercise  of 
tiieir  judgment  in  the  premises  the  action  of  the  defendants  cannot 
be  constrained  by  the  courts. 

This  conclusion  makes  it  unnecessary  to  consider  the  objection  of 
want  of  parties  defendants  to  the  bill.  In  litehfield  v.  Begister  and 
Beoeiyer,  gupra,  it  appeared  that  persons  had  already  settled  on 
the  land  in  question  under  the  pre-emption  law,  and  were  about  to 
''prove  up"  thereon  before  the  defendants.  The  court  held  that 
these  persons  were  necessary  parties  to  the  bill.  But  in  this  case 
these  IS  no  allegation  that  any  one  has  yet  settled  on  the  land  or 
taken  any  steps  to  acquire  an  interest  therein  adversely  to  the  com- 
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demurrer  to  the  bill  must  be  sustainedi  and  it  is  so  ordered. 
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SUPREME  OOUBT  OF  NEVADA. 
State  ▼.  Orat. 

Filed  November  4. 1886. 

MuBDEB— Ghanob  OF  Vbnue— PBEJXTDiOB  AoAiNBT  Dbfbndant.— Where  »  motion  for  a 
change  of  venue,  in  a  prosecution  for  murder,  is  made,  on  the  ground  of  prejudioe  against  the 
defendant  in  the  county  where  the  indictment  was  pending,  wniob  woola  prevent  him  from 
having  a  fair  and  impaiiial  trial,  the  court  may  deny  the  inoiion,  until  it  can  be  shown  by 
an  examination  of  a  sufficient  number  of  jurors  whether  a  fair  and  impartial  jury  can  be 
obtained  or  not 

The  Bamb— CoNTiNUANOE  or  Tbial— Abbuvob  or  WiTji|B8.-<In  aooh  case,  a  refusal  to 
continue  the  triid,  on  account  of  the  absence  of  witnesses  for  the  defense,  is  not  error,  if  the 
officer,  in  whose  hands  the  subpcenas  against  them  had  been  placed  for  service,  was  ignorant 
of  their  place  of  residence,  and  nothing  appeared  from  which  the  court  might  infer  that  their 
attendance  could  be  procured  at  any  subsequent  term  of  the  court 

Thb  Same— Ghallenqe  to  Jcbobs— Tbial  of— Aotual  akd  IifrLrsD  Bias.— A  challenge 
to  a  panel  of  jurors,  summoned  upon  an  open  venire,  on  Uie  ground  of  bias  on  the  part  of  the 
officer  summoning,  should  show  upon  its  face  whether  it  was  taken  for  implied  or  actual  bJas^ 
If  for  implied  bias,  it  is  the  duty  of  the  court  to  decide  upon  the  objection;  if  for  actual  bias, 
triers  should  be  appointed  by  the  court  for  that  purpose;  u  the  defendant  does  not  ask  for  the 
appointment  of  triers,  but  submits  evidence  in  support  of  the  challenge  to  the  court,  he  waives 
his  right  to  an  examination  by  triers.  In  such  case,  the  decision  of  the  court  is  final,  and  not 
the  subject  of  exception,  and  cannot  be  reviewed  on  appeaL 

The  Same— Mubdbb  Committed  Dubino  PebphtbatioiN  or  Bobbbbt.— The  kiUing  of  m 
human  being,  although  imintentional,  when  perpetrated  by  a  person  enffaged  in  the  commis- 
sion of  robbery,  is  murder  in  the  first  degree,  under  section  2,S2S  and  %W  of  the  compiled 
laws.  And  the  court  may  instruct  the  jury  that  if  they  find  the  marder  was  so  oommitted^ 
they  must  find  the  defendant  guilty  of  murder  in  the  first  degree. 

1!he  Same— Abandonment  of  Felonious  Intent.— On  the  trial  the  defendant  testified 
"  that  on  the  night  of  the  homicide,  he  entered  the  store  of  S.  ft  P.,  with  the  intention  of 
committing  robbery  by  intimidation;  that  he  carried  a  shot>gun  with  both  barrels  loaded,  but 
uncocked,  that  he  requested  deceased  to  keep  still,  but  that  when  he  saw  the  movements  of 
S.,  he  abandoned  all  intention  of  committing  any  robbery  or  other  felony,  and  was  endeavor^ 
ing  in  good  faith  to  leave  the  premises  without  committing  any  felony  whatever;  that  in  so 
doing  uie  gun  was  jerked  from  him,  and  accidentally  discharged:  thereby  deceased  was  killed 
and  defendant  fled;  that  immediately  before  the  gun  was  seized  by  deceased,  defendant 
cried  out^  *  Hold  on,  and  I  will  go.* "  Htldt  not  to  show  an  abandonment  l^  defendant  of 
his  felonious  atteinpt. 

Sepabation  or  Jdbt— New  Tbial— A  separation  of  the  jury,  durlnff  the  trial  of  such  case, 
will  not  warrant  a  new  trial,  unless  it  appears  that  the  defendant  was  injured  tibereby. 

Kboommendation  to  Mebot.— The  refusal  of  the  court  to  strike  firom  the  verdkt  a  recom- 
mendation to  mercy  is  not  error. 

Appeal  from  a  judgment  of  the  district  ooort  of  the  fourth  judicial 
district,  Humboldt  county,  upon  a  verdict  oonyiotiiig  the  defend- 
ant of  murder.    The  opinion  states  the  facta. 

J.  H.  MacMiUan  and  J.  A.  Hannah,  for  the  appellant. 

W.  H.  Davenport,  attorney  general,  8.  J.  Bonnifidd,  district  at- 
tomey,  M.  S.  Bonnifidd  and  J3.  F.  Bartine,  for  the  respondent. 

Belknap,  0.  J.  Defendant  appeals  from  a  judgment  of  oonvio- 
tion  of  murder  of  the  first  degree  upon  numerous  exceptions. 

First — Defendant  applied  for  a  change  of  venue  on  the  ground 
of  prejudioe  existing  against  him  in  the  counl^  where  the  indictment 
was  pending,  which  would  prevent  him  from  naviuff  a  fair,  and  im- 
partial trial.  The  application  was  based  upon  affidavits  tending  to 
establish  the  fact  alleged,  and  resisted  bv  counter-affidavits.  It  is 
unnecessary  to  consider  the  contents  of  tne  affidavits.  The  distriot 
court  overruled  the  motion  for  the  time  being,  until  it  could  be 


Sii^  Ob  S6I?.]  BntfB  V.  GeBLt.  78 

shown  by  mi  eaaminatioxi  of  a  si^oient  number  of  jarors  thi^  a 
Ur  and  impartial  jury  oould  not  be  obtained.  After  examining 
dight^-one  persona  a  jury  was  impanelled.  The  statute  anthori^ng 
achaiiffeoi  venue  in  criminal  eaaes  provides,  that  before  granting 
theoic&r,  the  oourt  shall  be  satisfied  that  the  representations  of 
the  moving  party  are  true.  The  question  whether  a  fair  and  impar- 
Hal  jury  could  be  obtained  depended  largely  upon  the  opinions  of 
witnesses.  Opinions  differed  widely,  and  the  court  adopted  a  very 
satisiaetoij  test  to  ascertain  the  fact.  The  practice  parsued  was 
approved  in  State  v.  Millain,  3  Nev.,  433,  and  by  thesapreme  court 
of  Oalifomia,  in  People  v.  Plummer,  9  Oal.,  29o,  and  in  People  v. 
Mahoney,  18  Oal.»  loO.  In  this  connection  it  is  said  that  defend- 
ant was  entitied  not  only  to  an  impartial  jury  but  to  an  impartial 
trial,  and  it  is  contended  that  the  possibility  of  an  impartial  trial 
was  {Hreeluded  by  the  existence  of  a  prejudice  which  pervaded  the 
eommnnity.  An  affidavit  against  the  motion  denies  the  existence 
of  saoh  a  fediing  of  hostility  as  would  prevent  an  impartial  trial  of 
the  same,  and  no  fact  has  been  presented  tending  to  show  prejudice 
in  this  respect  to  the  defendant  upon  the  occasion  of  the  trial. 

Seoond — ^Defendant  moved'the  court  for  a  continuance  of  the  trial 
of  the  oaose  upon  the  ground  of  the  absence  of  witnesses,  and  in 
sapport  thereof,  relied  upon  his  affidavit  setting  forth  that  on  the 
twon^-third  day  of  Februiury,  1885,  subpoenas  were  issued  com- 
maaduig  Joflhua  Winthrop,  W.  J.  Thompson  and  John  Doe,  fore- 
man of  xteconzone  sheep  ranch,  to  be  present  as  witnesses  at  the 
trial  to  take  place  on  the  seventeenth  day  of  March  succeeding,  to 
testify  in  his  behalf;  that  the  sheriff  of  the  county,  as  appeared  b^ 
ids  return .  had  been  unable  to  find  any  of  these  persons,  but  it  is 
nowheie  suggeeted  that  the  sheriff  was  not  diligent  in  endeavoring 
to  serve  the  process  which  had  been  placed  in  his  hands.  The  af- 
fidavit ffuls  to  state  whether  the  officer  was  informed  of  the  place  of 
residence  of  any  of  them,  save  that  they  had  told  affiant  that  they 
lived  in  Humboldt  oounl^,  or  where  they  could  be  found,  or  where 
any  information  concerning  their  whereabouts  could  be  obtained. 
Nor  were  any  facts  shown  from  which  the  court  could  predicate  a 
belief  that  their  attendance  could  be  procured  at  any  subsequent 
lemi  of  the  court.  The  order  of  the  district  court  denying  the  mo- 
tion  for  a  continuance  was  correct  in  respect  to  the  absence  of  the 
persons  named,  because  of  these  defects.  Another  witness,  named 
Obarlee  Barnard,  had  been  subpoenaed,  but  was  not  present  at  the 
trial.  The  district  attorney  stated  in  open  court  that  Barnard  was 
at  Lewis  in  Lander  county,  and  thereupon,  the  court  stated  **  that 
if  defendant  desired,  an  attachment  would  issue  for  Barnard.  De« 
fendant  did  not  at  any  time  apply  for  such  attachment,  but  declined 
to  proceed  until  attendance  of  witnesses  was  assured. "  Under  these 
eireumstanoes  defendant  cannot  now  complain  of  the  absence /of  this 
witness:  People  v.  IR^eaver,  47  Oal.,  106. 

Thud— A  challenge  in  writing  was  interposed  in  behalf  of  defend- 
ttt  to  a  panel  of  adoitional  jurors  summoned  upon  an  open  venire 
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directed  to  the  sheriff,  upon  the  gromid  of  "  a  materifti  departare 
from  the  form  presoribed  by  the  statute  in  respeot  to  the  drawing 
and  return  of  said  jur^."  The  challenge  specifies  the  particular 
grounds  upon  which  it  is  rested,  none  of  which  are  now  urged  ex- 
cept this:  ''That  the  deputy  sheriff  who  summoned  forty  of  said 
jurors  is  biased  against  the  defendant."  The  statute  autnorifles  a 
challenge  to  the  panel  founded  on  a  material  departure  from  the 
forms  prescribed  by  the  statute  in  respect  to  the  drawing  and  return 
of  the  jury,  or  on  the  intentional  omission  of  the  sheriff  to  summon 
one  or  more  of  the  jurors  drawn:  Section  1,947;  and,  ^  also,  ui>on 
bias  of  the  officer  summoning  jurors  upon  an  open  venire :  Section 
1,954.  The  challenge  was  imperfectly  taken.  The  separate  causes 
of  challenge  should  nave  been  separately  taken,  and  the  challenge 
should  have  shown  upon  its  face  whether  it  was  taken  for  implied 
or  actual  bias.  If  for  implied  bias,  it  was  the  duty  of  the  court  to 
decide  upon  the  objection;  if  for  actual  bias  triers  should  have  been 
appointed  by  the  court  for  that  purpose :  Section  1,968.  ^  The  chal- 
lenge was  overruled,  and  it  is  now  urged  that  the  question  of  bias 
should  have  been  determined  by  triers  and  not  by  the^  court.  The 
exception  was  not  placed  upon  th^t  ground  in  tne  district  court. 
Regarding  the  challenge  as  one  for  actual  bias  it  was  competent  for 
the  court,  by  consent  of  the  parties,  to  act  as  trier. 

Defendant  not  only  failed  to  ask  for  the  appointment  of  triers,  but 
submitted  evidence  in  support  of  the  challenge  to  the  court.  This 
operated  as  a  waiver  of  an  examination  by  triers.  It  was  decided 
in  People  v.  Mather,  4  Wend.,  280,  that  ''when  the  facts  on  which 
a  challenge  rests  are  disputed,  the  proper  course  is  to  submit  the 
question  to  triers;  but  if  neither  of  the  parties  ask  for  triers  to  settie 
tne  issue  of  fact,  and  submit  their  evidence  to  the  judge,  and  take  his 
determination  thereon,  they  cannot  afterwards  object  to  his  compe- 
tence to  decide  that  issue.  The  production  of  evidence  to  the  judge, 
without  asking  for  triers,  will  be  considered  as  the  substitution  of 
him  in  the  place  of  triers;  and  his  decision  will  be  treated  in  like  man  - 
ner  as  wotud  be  the  decision  of  triers:"  Com.  v.  Gross,  1  Ashm., 
286;  People  v.  Rathbum,  21  Wend.,  642;  8tout  v.  The  People,  4 
Park.  C.  R.,134;  O'Brien  v.  The  People,  36  N.  Y.,  279;  Schoeffler 
V.  State,  3  Wis.,  717;  Barb.  Grim.  Law.,  356.  The  decision  of  the 
triers — and  in  this  case  by  the  court  as  trier — ^is  final  and  not  the 
subject  of  exception  and  cannot  be  reviewed  upon  appeal:  Section 
2,046,  Com.  L.;  People  v.  Ootta,  49  Oal.,  166;  People  v.  Vasquez, 
Id.,  660;  People  v.  Taing,  63  Oal.,  602. 

If  the  challenge  be  considered  as  made  for  implied  bias  it 
was  properly  overruled,  because  it  does  not  set  forth  any  ground 
upon  which  a  challenge  for  implied  bias  may  be  made:  Section 
1,964,  Oomp.  L.  The  record  fails  to  show  that  the  challenge  was 
denied.  This  omission  cannot  be  construed  as  a  confession  of  the 
challenge.     An  appellant  must  affirmatively  show  error. 

Foufui — Upon  the  trial  of  the  cause  defendant  testified  "  that  on 
the  night  of  the  homicide,  between  eight  and  nine  o'clock  in  the 


Sop.  OL  K0r.]  BBin  v.  Obit.  78 

ereniiigy  h6  eniezed  the  stoie  bluldisg  of  Soott  &  Powell,  where  said 
homioide  was  committed,  with  the  intontioii  of  oommitting  robbery 
by  intimidation;  that  he  carried  a  shotgun  with  both  barrels  loaded 
irith  bird-shot,  but  uncooked;  that  he  had  barley  sacks  upon  his 
feet,  and  a  barley  sack  pnlled  oyer  his  head,  loose,  without  being 
fastened,  with  small  holes  out  in  front  through  which  to  look;  that 
he  requested  deceased  to  keep  stiU,  but  that  when  he  saw  the  move- 
ments of  Scott  he  abandoned  aU  intention  of  committing  any  rob- 
bery or  other  felony,  and  was  endeayoring  in  good  faith  to  leave  the 
premises  without  committing  any  felony  whatever;  that  in  so  doing 
the  barley  sack  on  one  of  his  feet  caught  on  something  at  the  end  of 
the  counter,  the  mask  became  displaced  so  that  he  could  not  see; 
the  gun  was  jerked  from  defendant,  and  in  being  so  pulled  away 
from  defendant,  was  discharged  accidentally,  and  without  any  vol- 
aniaiy  act  of  defendant;  deceased  was  thereby  killed  and  defendant 
fled;  that  immediately  before  the  gun  was  seized  by  deceased,  de- 
fendant cried  out,  *  Hold  on,  and  I  will  go.*    *    *    *    " 

The  court  refused  to  instruct  the  jury  upon  the  theory  of  an  aban- 
donment by  defendant  of  his  felonious  attempt  and  its  ruling  in  this 
respect  is  assigned  as  error.  *  The  doctrine  of  abandonment  of  an 
attempt  is  thus  stated  in  Whart/Gr.  L.,  section  187:  '^  If  an  attempt 
be  Toluntarily  and  freely  abandoned  before  the  act  is  put  in  process 
of  final  execution,  there  beinff  no  outside  cause  prompting  such 
abandonment,  then  this  is  a  defense;  but  it  is  otherwise  when  the 
prooess  of  execution  is  in  such  a  condition  that  it  proceeds  in  its 
natand  course,  witiiout  the  attemptor*s  agency,  until  it  either  suc- 
ceeds or  miscarries.  In  such  a  case,  no  abandonment  of  the  at* 
iempt,  and  no  withdrawal  from  its  superintendence,  can  screen  the 
guilty  party  from  its  results.  *  *  *  It  should  be  remembered, 
also,  that  if  such  abandonment  is  caused  by  fear  of  detection  it  is 
DO  defense,  if  the  attempt  progress  sufficiently  towards  execution 
to  be  per  se  indictable  before  such  abandonment.  Thus,  if  a  thief, 
when  moving  his  hand  towards  a  pocket,  desists  on  seeing  a  deteot- 
i?e,  the  offense  is  made  out.  To  the  same  effect,  perhaps,  may  be 
cited  two  American  decisions,  in  which  attempts  at  rape,  abandoned 
before  consummation,  were  held  indictable.  It  is  true  that  it  may 
be  observed  that  in  these  cases  the  offense  of  felonious  assault  was 
complete,  prior  to  the  period  of  abandonment.  More  exactly  illus- 
tntive  of  tne  (>rinciple  is  an  English  case  tried  before  Chief  Baron 
Pollock,  in  which  it  appeared  that  the  defendant  having  lighted  a 
lucifer  match  to  set  fire  to  a  stack,  desisted  in  discovering  that  he 
was  watched.  It  was  held,  and  properly,  that  this  abandonment  of 
purpose  was  no  defense.  It  must  also  be  remembered  that  if  an 
attempt— e.  g.  an  assault — is  frustrated  by  force,  such  frustration  is 
no  defense.'' 

The  role  as  thus  declared  fully  meets  the  case  made  by  the  defend- 
ant and  sustains  the  action  of  the  district  court  in  refusing  the  in- 
atniotions.     Bee  also,  State  v.  Elick,  7  Jones,  N.  C,  68;  Lewis  v. 


State,  85  Ala.,  880;  Begina  y.  MoOaim,  98  Up.  OiUm  Q-  B.,  616; 
State  y.  Blair,  13  Bich.,  97. 

Fifth — ^The  conrt  declined  to  give  a  series  of  instmotioiis  pre- 
sented in  behalf  of  defendant,  based  upon  the  position  that  the  kill- 
ing of  the  deceased  was  not  mnrder  of  the  first  degree  unless  com- 
mitted with  a  deliberate  and  premeditated  design  to  kill. 

The  statute,  section  2,328,  Comp.  L.,  proyioes  that  **  all  mnrder 
which  shall  be  perpetrated  by  means  of  poison,  or  lying  in  wait, 
torture,  or  anj  other  kind  of  willfuU,  deliberate  and  premeditated 
killing,  or  which  shall  be  committed  in  the  perpetration  or  attempt 
to  perpetrate  any  arson,  rape,  robbery  or  burglary,  shall  be  deemed 
murder  of  the  first  degree.'*  In  considering  a  similar  statute  of  the 
state  of  New  Hampshire,  the  supreme  jadiciftl  court  of  that  state 
well  said :  *'  The  legislature  did  not  intend  that  this  species  of  kill- 
ing should  be  mur<&r  of  the  first  degree  only  when  accompanied  by 
a  deliberate,  premeditated,  design  to  kill;  for  if  such  a  design  had 
been  a  necessary  ingredient  to  constitute  murder  of  the  first  degree, 
the^latter  part  of  section  first  would  not  have  been  added.  If  kill- 
ing'in  the  perpetration  of  a  robbery,  was  murder  of  the  first  degree 
only  when  accompanied  with  such  a  design,  it  was  already  included 
under  the  words  *  other  deliberate  and  premeditated  killing,'  and 
nothing  further  need  have  been  said  about  it" :  State  y.  Pike,  49  N. 
H.,403. 

In  the  instructions  upon  this  branch  of  the  case  given  at  the  re- 
quest of  the  state,  tiie  word  ' '  kill "  is  employed  instead  of  the  stat- 
utory word  **  murder," — ^the  statute  declaring  not  that  every  homicide 
committed  in  the  perpetration  or  attempt  to  perpetrate  arson,  rape, 
robbery  or  burglajrly,  shall  be  murder  of  the  firat  degree,  but  that 
any  murder  so  committed  shall  be  murder  of  the  first  de^pree.  The 
following  is  one  of  the  class  of  instractions  upon  this  point: 

''If  you  find  from  the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendant,  on  the  twenty-fourth  day  of  December,  1884,  or 
thereabouts,  in  Humboldt  county,  steto  of  Nevada,  did  then  and 
there  kill  B.  H.  Scott,  named  in  the  indictment^  by  shooting  him 
with  a  shot-gun,  and  likewise  find  that  such  killing  was  done  in  per- 
petrating, or  attempting  to  perpetrate,  a  robbery  upon  said  Scott, 
by  the  defendant,  tnen  your  verdict  should  be  guilty  of  murder  of 
the  first  degree. " 

Section  2,327,  Com.  L.,  provides,  that  when  **  involuntary  killing 
shall  happen  in  the  commission  of  an  unlawful  act,  which,  in  its  con- 
sequences naturally  tends  to  destroy  tiie  life  of  a  human  being,  or 
is  committed  in  the  prosecution  of  a  felonious  attempt,  the  offense 
shall  be  deemed  and  adjudged  to  be  murder."  The  killing  of  a 
human  being,  although  unintentional,  is  thus  made  murder,  when 
perpetrated  by  a  person  engaged  in  the  commission  of  a  felony. 
The  defendant  was  so  engaged  as  is  shown  by  his  own  testimony. 
The  words  ''  kill "  and  ''  murder"  were  under  these  circumstanoee 
of  like  signification  and  effect,  and  either  could  properly  have  been 
used. 
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Sixth — ^The  oourt  instraoted  the  jury  as  follows :  ' '  There  are  certain 
kinds  of  marder  which  carry  with  them  coDclasive  evidence  of  pre- 
meditation. These  the  legishitiire  has  enumerated  in  the  statnte,  and 
has  taken  apon  itself  the  responsibility  of  saying  that  they  shall  be 
deemed  murder  of  the  firstdegreo.  One  of  these  classes  of  marder  is 
where  it  is  committed  in  the  perpetration  or  attempt  to  perpetrate  a 
robbery.  When  a  jury  finds  a  mnrder  has  thus  been  committed,  it 
has  no  option  but  to  find  the  perpetrator  thereof  guilty  of  murder  of 
the  first  degree.*'  The  instruction  is  a  copy  of  a  portion  of  an  in- 
struction to  be  found  in  the  report  of  the  case  of  People  y.  Sanchez, 
24  Cal.y  29.  The  complete  instructioD  as  given  in  that  case,  was 
used  in  explaining  the  degrees  of  murder  and  the  tests  by  which 
they  could  be  ascertained.  It  was  highlv  commended  by  the  su- 
preme court  of  Oalilomia  in  People  v.  ffichol,  34  Oal.,  212,  but 
neither  case  was  one  of  murder  committed  in  the  perpetration  of  a 
felony.  These  decisions  are  not  authority,  therefore,  in  this  case. 
It  is  claimed  that  the  concluding  sentence  of  the  instruction  takes 
from  the  jury  their  ri^ht  to  fix  tne  decree  of  murder.  It  correctly 
defines  the  degree  which  the  law  attacnes  to  murder  committed  in 
an  attempt  to  perpetrate  a  robbery,  and  tells  the  jury,  in  effect,  that 
if  the  facts  come  within  the  law  as  stated,  they  have  no  option  but 
to  return  a  verdict  of  guilty  of  murder  of  the  first  degree.  It  is  a 
statement  to  the  jury  of  the  legal  effect  of  facts,  but  does  not  direct 
them  to  find  in  any  particular  way.  The  right  to  determine  the 
degree  of  murder  is  by  statute,  committed  to  the  jur^r,  but  they  are 
not  deprived  of  the  right  by  being  instructed  in  their  duty  under 
the  law.  It  cannot  be  said,  as  matter  of  law,  that  because  the  jury 
jnaj  fix  the  degree  of  murder,  they  may  find  any  degree  they  please, 
altnough  they  have  the  power  to  do  so. 

The  instruction  was  given  in  connection  with  others  which  ex- 
pressly declared  the  riffht  and  power  of  the  jury  to  ascertain  by 
their  yerdict,  whether  vie  offense  was  murder  of  the  first  or  second 
degree,  and  if  a  reasonable  doubt  existed  in  the  minds  of  the  jurors 
whether  defendant  was  guilty  of  murder  of  the  first  degree  or  second 
degree,  he  should  not  be  fomid  guilty  of  any  greater  offense  than 
marder  of  the  second  degree,  and  the  instructions  contained  a  form 
for  a  yerdict  of  murder  of  the  second  degree. 

Seyenth — ^At  the  conclusion  of  the  evidence  and  before  the  ai^u* 
ment,  tiie  court  took  a  neoessaiy  recess  of  ten  minutes  for  the  pur- 
poee  of  allowing  tiie  jury  to  leave  the  room.  During  their  absence 
nrom  the  court  room  they  wave,  by  direction  of  the  court,  in  charge 
of  the  sheriff  and  his  deputy.  Affidavits  in  behalf  of  the  state  show 
that  there  was  no  communication  with  any  member  of  the  jury  upon 
the  subject  of  the  case,  nor  any  communication  whatever  other  tlian 
innocent  passinff  roouurks  directed  at  jurors  by  persons  in  the  hall 
through  which  Uie  jury  passed.  Upon  taking  the  recess  they  were 
not  aamonished  '  *  not  to  oonyerse  amouff  themselves,  or  with  any 
onm  else,  on  any  snbjeot  oonneeied  with  tiie  trial,  at  to  form  or  ex- 
pteM  any  opinion  tnerecm  until  the  eanse  is  finally  submitted  to 
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them,"  as  provided  by  Beotion  2,006,  Oomp.  L.,  bat  it  is  clearly 
shown  that  the  defendant  was  not  injured  thereby :  People  y.  Col- 
men,  23  Oal. ,  632. 

Eighth — ^The  court  refused  to  strike  out  of  the  yerdict  a  recom* 
mendation  to  mercy.  The  recommendation  oonstitated  no  proper 
part  of  the  yerdict,  but  the  ruling  could  not  haye  prejudice  the  de- 
fendant. Further  exceptions  are  found  in  the  record,  but  they 
haye  not  been  argued  here  and  the  rulings  upon  which  they  are 
taken  are  manifestly  correct,  and  discussion  thereon  is  unnecessary. 

We  haye  stiveu  a  careful  consideration  to  the  case  and  cannot  dis- 
coyer  that  tne  record  contains  any  error,  or  that  any  injustice  has 
been  done  the  defendant. 

The  judgment  and  order  denying  a  new  trial  must  be  affirmed, 
and  the  district  court  directed  to  fix  a  day  for  carrying  its  sentence 
into  execution. 

It  is  so  ordered. 


SUPREME  OOUBT  OF  OREGON. 
Maoebt  et  al.  y.  Olsen. 

Fil9d  Oetober  $1»  1883. 

Salb  of  Standimo  Timbbb— Ck>irTRAOT  Fob— MiABOBi  of  Bamaom.— In  an  action  to 
recover  damages  for  breach  of  a  contract  for  the  sale  of  certain  standing  timber,  the  measure 
of  damages  is  the  difference  between  the  oontraot  price  and  the  market  valne  of  the  timber 
standing  at  the  time  the  cause  of  action  arose. 

Appbal  from  Benton  county.    The  opinion  states  the  facts. 

John  Burnett  and  John  KeUay,  for  the  appellant. 

B.  S.  Strahan  and  J.  B.  Baldmny  for  the  respondents. 

LoBD,  J.  This  is  an  action  for  damages  based  upon  the  breach 
of  a  written  contract  for  the  sale  of  standing  timber,  in  which  it  is 
alleged,  as  the  essential  part  of  such  contract^  '*  that  in  considera- 
tion of  one-half  cent  per  toot  running  measure,  the  party  of  the  first 
part  agrees  to  sell  all  the  timber  on  his  land  near  Newport,  that 
may  be  found  suitable  for  piling,  or  railroad  ties,  and  giye  the  ri^t 
of  way  to  said  timber  to  the  piurties  of  the  second  part.  And  the 
parties  of  the  second  part  agree  to  pay  to  the  parties  of  the  first 
part  one-half  cent  i>er  foot  running  measure,  for  all  timber  on  said 
land  suitable  for  said  road,  ties  or  piling,  pa3rments  to  be  made  on 
the  deUyery  receipt  and  payment  of  the  railroad  company  or  other 
purchasers."  It  is  furtner  alleged  that  the  market  yalue  of  the 
timber  is  six  cents  per  foot.  In  his  answer  the  defendant  denies 
this  allegation  and  alleges  that  the  market  yalue  was  not  greater 
than  the  contract  price,  etc.  Issue  being  joined,  a  trial  was  bad 
which  resulted  in  a  yerdict  for  the  Dlaintim.  The  defenduit  ap- 
peals and  assigns  among  other  grounds  ol  error,  as  appears  by  the 
Dill  of  exceptions,  that  we  court  erred  in  aUowing  we  pJaintinii  to 
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prove  the  costs  of  constructing  a  road  to  get  the  standing  timber 
mentioned  in  the  complaint,  for  the  reason,  principally  that    the 
measure  of  damages  applicable  to  the  case  is  the  difference  between 
the  oontract  price  and  the  market  value  of  the  timber  standing. 
The  defendant  claims  that  the  plaintiffs  have  no  more  right  to  make 
him  pay  for  making  the  road  to  his  timber,  than  if  they  had  gotten 
all  the  timber  for  which  the  contract  provided  and  then  sued  him 
for  the  cost  of  making  the  road  to  get  it.     Now  it  will  be  admitted 
that  if  the  contract  had  been  fully  performed  and  completed,  the 
road  most  have  been  left  on  the  land  and  no  charge  could  be  made 
for  the  expenses  of  constructing  it.     Bv  their  verdict  for  damages, 
plaintiffs  have  got  all  the  timber  for  which  the  contract  provided, 
and  the  road  is  left  on  the  land  the  same  as  if  the  contract  had  been 
performed,  as  indicated  by  the  issue  and  the  instructions  of  the 
coart,  the  difference  between  the  contract  price  and  the  market 
value  of  the  timber  standing  at  the  time  the  cause  at  action  arose 
was  the  measure  of  damages  applicable  to  the  case,  it  was  error, 
therefore,  to  allow  evidence  to  show  the  expense  of  constructing 
this  road.    The  amount  of  this  expense  was  sixty-ffve  dollars.    And 
▼e  think  the  admission  of  this  evidence  worked  an  injury  to  the  de- 
fendant.   Bat,  as  we  are  unable  by  the  record  to  segregate  the 
amount  from  the  verdict,  we  have  concluded,  that  if  the  plaintiffs 
will  remit  this  sum  of  sixty-five  dollars,  the  judgment  will  be  af- 
firmed for  the  balance,  otherwise  a  new  trial  must  be  ordered. 


Davis  v.  Wait. 

Filed  October  f  i,  1885. 

Bill  of  Excranoe— Partial  Failure  of  Consideration— Indorsee  With  Notice.— 
maal  failnre  of  ooxuid^ration  of  a  bill  of  exchange  may  be  set  up  to  an  action  on  the  bill, 
against  an  iodonee,  before  maturity,  who  had  notice  thereof.  In  tiuoh  action  the  defendant 
laar  recoup  his  damages,  though  they  be  unliquidated. 

JoDTDER  OF  IssoB  ON  FACTS  DEFECTIVELY  ALLEGED,  Ib  a  waiver  of  the  defect. 

Appeal  from  Marion  county.  Action  on  a  bill  of  exchange  en- 
dorsed before  maturity,  drawn  on  the  defendant  July  23,  1883,  at 
nine  months,  by  Fish  Bros,  of  Bacine,  Wisconsin,  and  accepted  by 
defendant  Defense,  partial  failure  of  consideration,  known  to  the 
plaintiff  when  he  took  the  draft,  pleaded  as  follows:  ''That  the 
plaintiff  before  he  claims  to  have  received  said  draft  by  indorse- 
loent,  had  notice  and  knowledge  of  the  terms  of  the  contract  and 
agreement  between  Fish  Bros.  &  Co.  and  the  defendant,  and  of  its 
Eolation  by-the  former  in  the  respect  hereinbefore  set  out.*'  This 
alleation  was  denied  in  the  reply. 
The  coort  instructed  the  jury  that  ''  the  plaintiff  having  notice  of 
id  daim  of  damages  and  defects  before  he  purchased  the  bill,  if 
lie  did  purohaae  it,  would  not  affect  his  right  to  recover,  provided 
he  purchased  it  before  it  became  due.    There  being  no  allegation 
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of  fraad  in  obtaining  the  bill,  the  question  of  notice  is  not  material, 
provided  the  bill  was  purchased  for  yalne^  in  the  usual  course  of 
Dusiness,  before  it  became  due.'*    Verdict  for  plaintiff. 

William  M,  Bamsey,  for  the  appellant. 
Mark  A.  Ftdlertor^,  for  the  respondent. 

Waldo,  C.  J.  The  answer  set  up  a  good  defense  of  notice  and 
the  court  erred  in  the  instruction  which  cut  it  off.  Partial  failure 
of  consideration  of  a  bill  of  exchange  may  be  set  up  to  an' action  on 
the  bill,  and  the  defendant  may  recoup  his  damages,  though  they 
be  unliquidated:  Wethers  v.  Green,  9  How.,  224;  Stacy  v.  Aemp., 
97  Mass.,  166;  Wyckoffv.  Runyon,  4  Vroom,  107.  If  an  indorsee 
take  a  bill  with  notice  of  the  failure  of  consideration,  his  right  to 
recover  cannot  be  superior  to  that  of  his  indorser:  Herrick  v.  Car- 
man, 12  John.,  159;  1  Par.  on  Bills  and  Notes,  258.  Counsel  for 
the  plaintiff  argued,  however,  that,  conceding  error  in  the  instrnc- 
tion,  the  defendant  could  not  take  advantage  of  it,  because  he  had 
not  properly  alleged  notice  in  his  answer,  in  this,  that  he  did  not 
allege  that  the  draft  in  suit  arose  out  of  the  transaction  on  which 
the  defendant  founded  his  defense.  The  pleading  is  defective  in 
the  particular  alleged,  but  the  plaintiff  waived  the  defect  by  taking 
issue  on  the  facts  alleged,  as  is  shown  in  White  v.  Spencer,  14  N.  Y., 
247,  and  Bank  of  Illinois  v.  Brady,  3  McL.,  268.  The  judgment 
must  be  reversed,  and  a  new  trial  ordered. 

Judgment  reversed. 
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SUP  HEME  COURT  OF  OALIFOANIA. 

No.  8,920. 

Alpebs  y.  Knight. 

Tn  Bank,    Filed  October  31,  1885, 

SPBcmo  Performarcb— Allegation  or  Pzbfobm anck.— In  an  action  for  the  specific 
performance  of  a  oontraict  for  the  sale  of  land,  allegations  of  perf onnance  by  the  vendee  held 
Kifficient. 

Tax  Sams — ^Equitable  Title  Pabsks  With  Deed  From  Vendee.— A  deed  from  the  ven- 
dee, under  a  contract  for  the  sale  of  land,  transfers  the  equitable  title  to  the  grantee,  and 
gives  him  the  right  to  demand  a  conveyance  from  the  vendor,  or  from  a  subsequent  purchaser, 
with  notice. 

Appeal  from  a  jadgment  of  the  superior  court  of  the  city  and 
eonnty  of  San  Francisco^  entered  in  favor  of  the  defendant. 

(7.  (7.  Severance,  for  the  appellant. 
Preston  &  McPike^  for  the  respondent. 

The  Coubt.  The  defendant's  demurrer  to  the  complaint  was  sus- 
tained and  final  judgment  passed  in  the  superior  court  in  favor  of 
defendant.    From  this  judgment  plaintiff  has  appealed. 

As  we  understand  the  agreement  set  forth  in  the  complaint,  it 
was  agreed  by  Frederick  G.  Smyth,  that  Joseph  L.  Beed  should  be 
entitled  to  conveyance  of  one-third  of  all  the  lands  devised  to  said 
Smyth  ^'npon  ihe  full  and  complete  performance  of  the  stipula- 
tions,"  by  JUeed  and  wife,  agreed  and  covenanted  to  be  done  and 
performed,  and  when  and  after  all  claims,  costs  and  debts  against 
the  estate  of  Peter  S.  McNeil  should  be  paid.  The  complaint  al- 
leges that  '^all  claims  against,  debts  owing  and  payable  by,  and 
costs  and  expenses  of  every  kind  and  character  in  any  manner  in- 
curred in  and  about  the  said  estate  of  Peter  S.  McNeil,  deceased, 
and  in  the  administrator  thereof,  were  fully  paid  and  discharged 
by  the  said  administration  of  said  estate,  ouJt  of  the  moneys  alone  be- 
longing to  said  estate  and  in  the  hands  of  said  administrator,  who, 
thereapon,  filed  his  final  account,  etc.''  Further,  that  all  the  stipu- 
lations covenanted  and  a^eed  to  be  performed  by  Joseph  L.  Beed, 
and  Catherine  C,  his  wife,  in  the  agreement  between  them  and 
Smyth,  were  by  them  fully  and  completely  performed.  The  com- 
pliant also  avers  that  four  hundred  and  twenty-five  dollars,  paid  in 
conformity  to  said  agreement  was  less  than  one-third  of  a  balance  of 
the  sum  received  by  Smyth  from  the  soecial  administrator,  Mayer. 

The  complaint  also  shows  that  defendant  had  notice  of  the  agree- 
ment above  referred  to  when  he  took  his  deed  from  Smyth.  The 
subsequent  deed  from  Joseph  L.  Beed  to  plaintiff  transferred  the 
equity  of  the  former,  and  gave  the  latter  the  right  to  demand  a  con- 
veyance from  defendant. 

Jud^:ment  reversed  and  cause  remanded  with  direction  to  the 
court  fielow  to  overrule  the  defendant's  demurrer. 
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No.  8,415. 

Gbanoebs  Business  Association  of  Oaufobnia  v.  Clabee. 

DepaHmgnt  One,    Filed  October  31, 1885. 

Corporations— MoRTOAOB  to— Ultra  Vires- Mortgagor  Cannot  Qusstion  Corfor- 
ATB  Existence. — In  an  action  by  a  corporation  to  foreclose  a  mortgage,  given  to  secure  a 
loan  to  the  defendant,  the  latter  cannot  question  the  legality  of  plaintiff's  corporate  exist- 
ence, or  its  power  to  enter  into  the  contract. 

Appeal  from  an  order  of  the  superior  oourt  of  Alameda  ooanty^ 
entered  in  favor  of  the  plaintiff.    The  opinion  states  the  faots. 

M.  MuUany,  for  the  appellant. 

A.  W.  Thompson,  for  the  respondent. 

Boss,  J.  The  plaintiff  loaned  the  defendant  a  certaio^sar^  of 
money  in  consideration  of  which  defendant  executed  to  the  plaintiff 
his  certain  promissory  note  together  with  a  mortgage  to  secure  its 
payment.  And  this  action  by  the  plaintiff  to  foreclose  the  mort- 
gage is  resisted  by  defendant,  upon  tne  alleged  grounds,  (1)  of  irregu- 
larities in  the  organization  of  the  plaintiff  corporation,  and,  (2)  of 
the  want  of  power  on  plaintiff's  part  to  enter  into  the  contract. 

Upon  established  principles  of  equifrjr,  appellant's  mouth  is 
closed  in  respect  to  both  points:  SedgwicKon  Stat,  and  Oonst.  Law, 
73;  Bigelow  on  Estoppel,  424;  Morawitz  Priv.  Corp.  sec.   100. 

Order  ajBOirmed. 

MoEee,  J,,  and  MoEinstby,  J.,  concurred. 


WEST  COAST  REPORTER 

Whole  No.  99.  Novbmbbb  19,  1886.       Vol.  Vin.    No.  3. 


OIBOUIT  COURT,  DISTRICT  OF  CALIFORNIA. 

XJhited  Nickel  Oompant  v.  Oalifobnu  Eleotbioal  Wobes. 

OetOier  31, 1885. 

Paxbit  No.  9SL157  vob  Nioksl  Plating  lNTBiNora>.-— The  defendant  haa  infringed  the 
fint  and  foorth  daims  of  Adams'  patent  No.  98,157  for  nickel  plating. 

De.  BoKnoMB's  Pboobs  is  not  an  anticipation  of  Adams'  invention. 

Aiuhb'  Invkbtion  Ck>NBi8TS  OF  A  DisooYXRY  of  the  conditions  necessary  to  make  nickel 
pbfting  a  practical  art»  and  the  process  by  which  it  is  made  available  in  the  practical  uses  of 

PmuASTYX  EviDXNOE  OF  NoYK/TT.— Where  the  value  of  nickel  plating  had  long  been 
kaovn,  and  a  want  of  it  long  reooenized  in  tiie  practical  affairs  of  life,  without  having  been 
wup^bed,  the  fact,  that,  immediately,  after  a  process  for  nickel  platina^  had  been  brought  to 
tke  attention  of  tne  world,  it  was  exteniAvely  adopted  in  the  arts,  and  went  into  widespread 
«e,  iB»  of  itaalf,  persuasive  evidence  of  the  novelty  of  the  process. 

£siOFFXL  BT  Ljoenbe. — ^Where  a  patent  contains  several  claims,  each  claim,  substantially, 
covers  a  distinct  invention,  and  if  the  patentee  grants  a  license  to  use  the  invention  covered 
W  one  of  the  claims,  only,  he  is  not  estopped  therebv  from  recovering  for  an  infringement  of 
ftae  invention  covered  by  another,  and  different  clami,  in  the  same  patent,  even  though  the 
iofrin^pement  be  accomplished  by  aid  of  the  use  of  the  invention  to  which  the  license  extends. 
The  hcciiiBe  only  protects  the  ucensee  in  the  use  of  the  particular  invention  covered  by  the 


Lf  SQum.    The  opinion  states  the  facts. 

Scrivner  dt  Boone,  for  the  complainant. 

WrigJU  <k  Oormac  and  Wilson  dt  WUaon,  for  the  defendant. 

Sawtbb,  oibodtf  judge,  rendering  an  oral  decision : 

In  this  case  it  is  objected  on  the  part  of  the  defendant,  that  the 
eomplainant  fails  to  make  out  a  case  in  three  particulars : 

First. — 'That the  complainant  is  estopped  from  enforcing  its  right 
of  action,  if  any  such  existed,  by  a  course  of  conduct  which  amounted 
to  an  implied  license  to  the  defendant  to  pursue  the  work  for  which 
it  hflBB  been  sued." 

Seoond. — "That  the  complainant  has  not  proved  with  reasonable 
oertaiiity  its  allegation  of  infringement  by  defendant." 

Thixa. — "  That  the  matter  covered  by  the  letters  patent  was  not 
novel,  or  useful,  at  the  time  of  its  alleged  invention." 

I  have  carefullv  considered  the  testimony,  and  am  satisfied,  that 
the  complainant  has  proved  the  infringement,  as  alleged ;  and  that 
both  tiie  first  and  foiurth  claims  have  been  infringed.  I,  therefore, 
decide  that  point  against  the  defendant. 

Third,  with  reference  to  novelbr  and  usefulness :  That  the  in- 
vention is  usefol  does  not  admit  oi  doubt.    As  to  its  noveliy,  that 

Wo 


84  West  Coast  Bepobteb.  [Cir.  Ct.  Cal. 

is  a  qnestion,  that  has  been  litigated  by  the  ablest  patent  lawyers, 
before  the  most  experienced  judges  in  patent  laws,  in  the  Union,  for 
Uie  last  fifteen  years,  in  case  after  case.  In  every  instance,  so  far 
brought  to  my  attention,  the  patent  has  been  sustained  upon  the 
point  of  novelty.  Of  course,  those  decisions  are  not  binding  on 
this  court  as  to  the  facts,  in  this  case,  but  they  indicate  the  views 
of  other  courts  upon  similar  states  of  facts,  which  have  been,  re- 
peatedly, fully  presented  and  considered.  This  case,  however,  must 
be  deciaed  upon  the  testimony  introduced  here.  There  is  an  effort, 
and  the  only  substantial  effort,  made  upon  the  question  of  novelty,  to 
show  that  one  Dr.  Boettger,  somewhere  before  1843,  made  the  inven- 
tion, and  described  how  nickel  plating  could  be  done,  and  that  his 
process  was  described  in  a  book  published  as  early  as  1843,  and  in 
subsequent  editions,  though  no  witness  had  seen  the  book,  or  knew 
of  its  date  except  from  hearsay,  and  the  date  inscribed  on  the  book, 
it  being  a  German  publication,  until  some  time  in  1869,  and  the 
date  of  this  patent  is  August  4, 1869.  Some  experiments  have  been 
made  by  scientific  gentlemen,  to  show  that  it  is  possible  to  nickel 
plate  by  the  use  of  Dr.  Boettger's  solution,  and  proceeding  in  ac- 
cordance with  his  directions.  Dr.  Bottger's  process  could  not  well 
have  been  overlooked,  in  the  trial  of  former  cases,  considering  the 
character  of  the  publication  in  which  it  was  found,  and  the  number 
and  ability  of  the  counsel,  and  of  the  judges,  who  have  constantly 
dealt  with  the  question  of  novelty,  although  I  see  no  direct  allusion 
to  it  in  any  of  the  oases,  except  that  of  tfnited  Nickel  Co.  v.  Mel- 
choir,  at  Ohicago,  17  F.  B.,  340,  wherein  it  was  before  the  oourt, 
and  referred  to  by  the  judge  hearing  the  case. 

In  that  case,  Judge  Blodgett  referred  to  the  testimony  intro- 
duced on  the  issue  of  npvelty,  additional  to  that  which  appeared 
to  have  been  before  presented  to  the  courts,  and  referred  to  Boett- 

ger's  solution,  but  said  nothing  had  been  presented  that  satisfied 
is  mind  of  the  want  of  novelty  in  Adams'  invention.  In  this  connec- 
tion, he  said:  *'  Much  testimony  has  been  put  into  the  leoord  in 
this  case  bearing  upon  the  question  of  novelty  of  these  two  patents. 
But  a  careful  examination  (n  the  proof  satisfies  me,  that  all  this  tes- 
timony, whioh  is  worthy  of  attention,  has  been  considered  hj  the 
courts  before  whom  these  patents  have  been,  heretolore,  adjudi- 
cated, a^d  that  no  new  light  is  shed  by  tiie  testimony  upon  the 
question  of  novelty.  The  same  ground  seems  to  have  been  fl;one 
over  in  the  former  cases,  that  is  shown  in  this,  and  the  devices  held 
to  be  novel  and  patentable."  This  passage  applies  with  even  greater 
force  to  the  present  case. 

Other  scientific  works,  not  introduced  in  this  case,  German  and 
English,  were  referred  to  in  the  numerous  cases  heretofore  tried, 
some  in  one  and  some  in  the  others,  but  in  bU  of  the  oases,  the 
novelty  of  the  invention  was  affirmed.  When  we  consider  the  num- 
ber, experience  and  ability  of  the  counsel  engaged  in  the  numerous 
oases,  neretofore,  tried,  and  the  number  and  experience  of  the 
judges,  including  nearly  all  the  judges  of  the  circuit  courts,  having 
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the  moBt  experience  in  patent  cases,  including  Mr.  Justice  Blatchr 
ford,  of  the  supreme  court,  it  is,  scarcely,  to  be  supposed,  that  Dr. 
Boettffer's  description  of  a  process  has  been  overlooked,  or  has  not 
been  duly  considered,  and  ruled  upon. 

Whatever  the  truth  may  be  with  reference  to  Dr.  Boettger's  ex- 
periments, and  the  work  referred  to,  they  seem  to  have  been  simply 
Bcientifto  experiments  in  the  laboratory,  in  which  he  ascertained  tiiat 
by  preparing,  and  using  tiie  material  in  the  way  he  pointed  out, 
mokel  could  be  deposited,  and  nickel  plating,  on  a  small  scale,  be 
accomplished.  That  is  as  far  as  he  went.  He  did  not  reduce  it  to 
a  practical  art.  It  does  not  appear,  that  he  ascertained  all  the  con- 
ditions, necessarv  to  success,  out  simply  that  the  particular  solution 
would  accomplish  the  object,  as  a  scientific  experiment.  This  dis- 
covery, was  not  employed  or  used  in  the  general  afiiBdrs  of  life,  and 
down  to  1869,  there  was  no  practical  work  of  that  kind,  so  far  as 
the  evidence  shows — that  is  to  say,  it  had  not  become  a  practical 
art.  It  was  not  applied  to  the  practical  and  commercial  uses  of  life. 
And  Boettger's  method  ianot  even  now  used.  All  appear  to  be 
using  Adams'  invention.  As  Judge  Blatchford  said.  Dr.  Adams 
appeared  to  have  first  discovered  tiie  conditions  necessary  to  practi- 
oal  nickel  plating,  and  to  have  introduced  his  discovery  into  the  arts, 
and  applied  it  to  the  practical  purposes  of  life.  He  ascertained  the 
conditions,  which  were  necessary,  and  reduced  nickel  plating  to  a 
practical,  useful  art.  The  value  of  nickel  plating  was  known  before, 
and  it  bad  often  been  sought  to  render  it  practiciuly  available,  but  the 
efforts  made  had  never  been  successful,  xmtil  Dr.  Adams  introduced 
it  to  the  knowledge  of  the  world.  The  strongest  light,  in  which  the 
eyidence  can  be  put,  against  the  novelly,  only  shows  that  there  is 
a  doabi^  whether  nickel  plating  was  reduced,  by  Dr.  Boettger,  to  a 
praotioal  art,  in  anch  a  way  as  to  avoid  the  patent.  The  patent  is 
jmnia  /ode  evidence  of  its  novelty,  and  that  must  be  overthrown. 
There  was  a  great  known  want-^^-a  valuable  use  and  demand  for  nickel 
pbting  in  the  affairs  of  practical  life.  Its  value  was  known,  and 
parties  were  seeking  for  some  mode  of  making  it  available  for  the 
valuable  uses  to  which  it  was  applicable.  Notwithstanding  this 
recognized  want,  Boettger's  process  was  not  in  use  in  practical 
a£EEdr8,  prior  to  1869.  Immediately  after  the  discovery,  by  Dr. 
Adams,  and  the  promulgation  of  his  patent,  in  that  year,  the  art 
became  known  and  large^  practiced,  and  the  product  went  into  im- 
mediate, and  extensive  use.  Manufacturies  were  established  all  over 
the  country  for  nickel  plating.  All  kinds  of  implements  that  go  into 
the  daily  uses  of  practical  life,  were  treated  by  his  process.  One 
witness  says,  it  would  be  less  difficult  to  mention  things  that  were  not 
xuckel  plated*  than  those  that  were.  As  soon  as  the  practical  ques- 
tion was  solved,  the  product  went  immediately  into  extensive  use, 
and  that  use  increased  from  day  to  day  from  that  time  on.  This 
fact  constitutes  convincing  evidence  that  something  was  wanting  in 
the  processes  previously  known,  and  is  very  persuasive  evidence  of 
the  novelty  of  Adams*  invention.    In  view  of  all  the  circumstances, 
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* 
it  is  amply  saffioient  to  establish  its  novelty,  and  the  testimony  in 
this  case,  like  that  in  the  other  case  cited,   is  insnffioient  to  rebnt 
that  proposition.     I,  therefore,  hold  that  the  noyelty  is  established. 

In  my  comments  on  the  next  proposition,  it  will  farther  appear  to 
what  extent  this  invention  has  gone  into  nse,  and  no  doabt  can  re- 
main as  to  its  usefulness. 

That  proposition  is,  that  the  invention  has  been  used  under  such 
circumstances  as  to  estop  the  complainant  from  asserting  its  right 
under  the  patent.  The  circumstances  mainly  relied  on,  are  that  this 
solution  which  Dr.  Adams  used,  in  his  process  of  electro  plating,  has 
been  sold  by  his  authority  by  the  firm  ot  Condit»  Hanson  &  Van  Win- 
kle, in  New  Jersey,  with  descriptions  given  of  ihe  mode  of  using,  and 
of  all  the  conditions  essential  to  successful  nickel  plating;  that  it  was 
sold,  not  only  by  this  firm,  but  it  was  sold,  generidly,  by  other  firms. 
With  reference  to  this  fact,  it  is  alleged,  that  the  finn  of  Gondit^ 
Hanson  &  Yan  Winkle  has  sent  out  pamphlets,  giving  descriptions  of 
the  whole  process,  and  advertising  the  solution  and  preparation  under 
the  patent,  for  ssJe,  for  the  purpose  of  nickel  plating,  without  indi- 
cating that  it  was  patented.  Several  pamphlets  were  introduced  by 
the  defendant,  to  show  that  fact,  some  issued  by  the  old  firm  of 
Hanson  &  Yan  Winkle,  dated  as  far  back  as  lo76.  There  is  no 
notice  in  the  earlier  pamphlets  of  the  patent,  but,  at  that  time^ 
these  parties  were  not  agents  of  the  complainant,  but,  were  infringers 
themselves,  and  they  then  had  suits  for  infringement,  pending 
against  them.  In  1881,  they  issued  a  new  pamphlet  (defendant's 
Exhibit  8)  and  on  the  second  page  of  the  pamphlet  we  find  this 
statement: 

'  *  After  the  decisions  of  Judge  Blatchf ord,  in  the  suits  of  the 
United  Nickel  Company  against  a  large  number  of  manufacturers  in 
New  Torky  in  which  the  nickel  plating  patents  were  again  sustained, 
and  subsequent  injunctions  granted  against  the  Gk>re  and  other  solu- 
tions, the  American  Manufacturers  Association,  composed  of  some/orty 
of  the  largest  manufacturers  in  the  country ,  decided,  in  a  boay,  to  aban- 
don the  suits  and  take  out  licenses;  their  action  has  been  followed  by 
many  others  throughout  the  country,  the  licenses  now  numbering  about 
three  hundred.  The  result  has  been,  so  far,  to  advance  the  price  of 
nickel  plated  goods,  notably  saddlery,  hardware,  stoves,  etc. 

Then  tiiey  go  on,  under  the  date  of  June  1, 1878,  and  publish  this : 

''  The  United  Nickel  Company  has  this  day  granted  to  Condit, 
Hanson  &  Yan  Winkle  of  Newark,  N.  J.,  the  exclusive  license  for 
manufacturing  cast  nickel  anodes,  under  their  various  patents,  [the 
use  of  certain  anodes  is  |one  of  the  claims  in  this  patent,  but  not 
claimed  to  be  violated,  but  complainant  has  other  patents  covering 
anodes]  requiring  from  them  a  standard  of  quality  that  will  insure 
the  best  results  in  the  hands  of  our  licensees,  and  at  reasonable 
prices,  to  be  governed  by  the  market  price  of  pure  nickel. 

''All  nickelanodes  manufactured  by  them  hereafter  will  have  the 
name  of  the  United  Nickel  Company,  and  date  of  patents,  upon 
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them;  and  we  therefore  notify  all  parties  against  manufacturing, 
selling,  or  using  cast  nickel  anodes^  not  made  under  our  license.'* 
This  is  in  the  edition  published  in  1881.  That  a^eement  was 
made  in  June,  1878.  It  ^ows,  that  these  patents  haying  been  con- 
tested and  always  sustained,  all  the  nickel  plating  establishments 
then  infringing  combined  together  to  abandon  the  infringement  and 
take  out  licenses.  This  pamphlet  is  express  notice,  sent  to  purchasers 
with  the  goods  purchased,  of  the  condition  of  this  patent;  out  that  is 
not  all.  The  manufacture  and  sale  of  this  solution  proposed  under  the 
patent,do  not  authorize  the  nickelplatingcoyered  by  thefirstand  fourth 
claims.  The  first  and  fourth  claims  of  the  patent  do  not  cover  the 
mroceas  of  manufacturing  the  solutions  necessary  for  nickel  plating. 
That  is  embraced  as  a  distinct  invention  under  the  third  claim — the 
methods  described  for  preparing  the  solution  of  the  double  sulphate 
of  nickel  and  ammonia.  The  third  claim  of  the  patent,  is  as  fol- 
lows: "The  methods  herein  described  for  preparing  the  solu- 
tion of  the  double  sulphate  of  nickel  and  ammonia  and 
the  doable  chloride  of  nickel  and  ammonium."  The  third  claim  of 
tiie  patent,  then,  covers  this  process  of  making  the  proper  solu- 
tion to  be  used.  Complainant  does  not  claim  that  the  third 
claim  is  infringed.  Desiring,  of  course,  to  make  the  patent  a  success, 
complainant  provides  for  a  recognized  place,  where  the  solution, 
properly  manufactured  according  to  tiie  patent  in  such  manner  as 
womd  make  the  nickel  plating  a  complete  success,  can  be  obtained. 
Hence,  Oondit,  Hanson  &  Yan  Winkle  are  authorized  to  sell  that 
solution.  These  parties  only  bought  the  solution.  Had  they  used 
it  without  having  oou^ht  it  from  a  licensed  party,  they  would  have 
infringed  the  third  claim  of  the  patent,  as  well  as  the  first  and  fourth. 
The  infringement  of  the  third  claim  of  the  patent  has  nothing  to  do 
with  the  claims  now  infringed.  Having  bought  the  solution  from 
sathorized  parties,  there  was  no  infringement  of  the  third  claim. 
But  this  fact  does  not  affect  any  other  claims  of  the  patent.  The 
fact  that  they  purchased  from  authorized  agents  this  solution,  which 
enables  them  to  nickel  plate,  does  not,  inferentially;  or  otherwise, 
authorize  them  to  use  it  in  nickel  plating  without  obtaining  a 
lioense  to  use  the  invention  covered  b^  the  other  claims.  They 
must,  also,  get  a  lioense  to  use  the  inventions  covered  by  the 
other  claims,  or  they  cannot  use  this  without  being  liable  as 
infringers.  Each  claim  is,  in  effect,  a  separate  and  distinct 
patent,  and  the  right  to  use  one  patent  does  not  carry  with  it 
the  right  to  use  the  others,  without  a  further  license.  The  first 
chdm  which  is  infringed  is  as  follows:  ''The  electro-desposition 
of  nickel  by  means  of  a  solution  of  the  double  sulphate  of  nickel 
and  ammonia,  or  a  solution  of  the  double  chloride  of  nickel 
and  ammonium,  prepared  and  used  in  such  a  manner  as  to  be  free 
from  the  presence  of  potash,  soda,  alumina,  lime,  or  nitric  acid,  or 
from  any  acid  or  alkaline  reaction.*'  That  is  what  the  first  claim  is. 
It  is  plating  by  means  of  the  described  solution,  and  the  conditions 
under  which  plating  can  be  done  is,  that  the  double  sulphate 
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of  nickel  and  ammonia,  or  a  solution  of  the  doable  chloride  of 
nickel  and  ammoniomy  most  be  prepared  in  such  a  manner  as  | '  to 
be  free  from  the  presence  of  potasn,  soda,  alumina,  Ume,  or  nitric 
acid,  or  from  any  acid  or  alkaline  reaction."  Those  are  the  essen* 
tial  conditions,  which  Adams  discovered,  and  it  does  not  appear  that 
Dr.  Boettger  ever  discoyered  that  those  were  necessary  conditions. 
It  does  not  appear  that  he  eyer  discovered  that  the  absence  of  all 
ihese  elements  is  essential  to  successful  nickel  plating,  for  commer- 
cial purposes.  This  is  the  first  claim.  The  defendant  has  infringed 
it.  The  defendant  uses  Adams*  preparation  to  accomplish  his  pur- 
poses. That  preparation  is  covered  by  the  third  claim.  The  first 
IS  a  claim  in  addition  to  that.  The  selling  of  the  solution  does  not 
authorizej  inferentially,  or  otherwise,  the  use  of  it  for  the  purpose 
of  nickel  plating,  whatever  else  it  may  be  used  for,  without,  also, 
procuring  a  license  to  nickel  plate  under  the  first  and  fourth  claims, 
which  are  separate  inventions. 

Again,  the  defendant  says,  that  at  the  time  Adams  discovered 
the  necessary  conditions  for  nickel  plating  and  brought  them  beforo 
the  public,  the  nickel  of  commerce  was  impure,  and  it  was  necessary 
to  prepare  it.    Now,  it  is  said,  the  nickel  of  commerce  is  pure,  and 
any  one  can  buy  it,  and  Uie  nickel  plating  can  be  accomplished 
by  using  it  in  iiie  form  in  which  it  is  found  without  ffoing  through 
tiie  process  preparing  the  solution  as  described  by  Adams,  and  that 
there  is,  consequently,  no  infringement  by  using  now  the  nickel  of 
commerce;  that  a  more  nearly  pure  article  of  nickel  has  been  dis- 
covered, or,  at  all  events,  the  nickel  of  commerce  is  in  such  a  con- 
dition that  it  can  be  successfully  used  now  in  a  solution  not  prepared 
in  all  respects  under  Dr.  Adams'  process.    But  consider  this  to  be 
so,  still  all  the  conditions  in  the  aggregate  appear  to  be  the  same. 
If  that  be  so,  it  only  shows  that  commerce  demands  an  article  of 
nickel  free  from  some  of  ihe  deleterious  elements,  and,  which  is  ia 
a  proper  condition  to  be  used  in  solution  without  otherwise  previ- 
ously eliminating  them,  hence,  those  preparations  at  this  day  for 
commerce.     But,  even  on  tiiat  hypothesis.  Dr.  Adams  still  discov- 
ered the  conditions  necessary  to  successful  nickel  plating,  and  the 
demands  of  commerce  are,  that  the  articles  shall  be  in  such  a  state 
as  to  conform  to  the  conditions  necessary  to  use  in  that  art;  that  is 
to  say,  the  nickel  must  be  made  in  some  way  to  conform  to  the  con- 
ditions when  in  solution  which  he  describes  as  necessary,  in  order 
to  make  nickel  plating  a  success  in  the  practical  arts  of  life.    The 
demands  of  commerce,  therefore,  on  that  hypothesis,  are  such,  that 
the  necessary  conditions  must  exist;  either  in  the  preparation  of  the 
solution,  or  m  the  prior  preparation  of  the  nickel  used  which  enters 
into  the  solution,  but  the  use  of  the  conditions  of  nickel  plating  ia 
none  the  less  a  violation  of  the  patent,  because  the  nickel  is  put  in 
a  condition  by  which  it  can  be  introduced  into  the  solution  with 
less  trouble  and  expense.    All  this  preparation  is  made  subse- 
quently to  the  discovery  of  the  conditions  on  which  practical  nickel 
plating  can  be  successfully  carried  on,  and,  therefore,  cannot  avails 
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to  evade  a  yiolation  of  the  patent.  Bat  the  defendant  did  ase  com- 
plainant's  aolution  in  its  works,  and  used  his  invention,  and  not  that 
of  any  prior  discoverer.  I  think  complainant  is  not  estopped,  and 
that  the  first  and  fourth  claims  are  infringed. 

The  fourth  claim  is : 

''  The  electro  plating  of  metals  with  a  coating  of  compact,  coher* 
eiit»  tenacious,  flexible,  nickel  of  sufficient  thickness  to  protect  the 
metal  upon  which  the  deposit  is  made  from  the  action  of  corrosive 
agents  with  which  the  article  may  be  brought  in  contact." 

Let  there  be  a  decree  for  complainant,  as  to  the  first,  and  fourth 
claims,  and  a  reference  to  the  master  to  ascertain  the  profits  and 
damages  sustained. 


ClROUrr  OOURT,  district  of  OREGON. 

Sebley  v.  Reed. 

November  i,  1886, 

Suit  to  Rbcikd  Contbaot  on  the  Ground  of  Fraud.— A  court  of  eauity  will  decree  a 
rescurion  of  a  oontract  obtained  by  the  fraudulent  representations  or  conduct  of  one  of  the 
pMties  tiiereto,  on  the  complaint  of  the  other,  when  it  satisfactorily  appears  that  the  party 
nnftiring  the  rescission  has  been  misled  in  regajrd  to  a  material  matter  by  such  representation  or 
oonduet,  to  his  injury  or  prejudice. 

Idem. — ^Bot  when  the  facts  are  known  to  both  parties,  and  each  acts  on  his  own  judgment, 
tk«  ooort  will  not  rescind  the  contract  because  it  may  or  does  tur  n  out  that  they,  or  either  oi 
them,  were  mistaken  as  to  the  le^al  effect  of  the  facts,  or  the  rights  or  obligations  of  the 
parties  thereimder;  and  particulanly  when  such  mistake  can  in  no  way  injuriously  affect  the 
right  of  the  p*r^  complaining  under  the  contract,  or  prevent  him  from  obtaining  and  receiv- 
ali  the  benefit  contemplated  by  it,  and  to  whidi  he  is  entitled  under  it. 


Suit  to  rescind  contract.    The  opinion  states  the  facts. 

Thomas  N.  Strong,  for  the  plaintiff. 

Oeorge  H,  H^tKfanwJand  George  H.  Durham  ^  for  the  defendant. 

Deadt,  J.  This  snit  is  brought  by  the  plaintiff,  a  citizen  of  Ohio> 
against  tiie  defendant,  a  citizen  of  Oregon,  to  have  a  contract 
entered  into  by  the  parties  on  March  27,  1884,  cancelled,  and  a  cer- 
tain promissory  note  and  certificate  of  stock  then  delivered  by  Seeley 
to  Seed,  in  pursuance  thereof,  returned  to  him.  The  bill  was  filed 
Jidv  29, 1884. 

The  case  was  heard  and  submitted  on  the  bill,  answer  and  replica- 
tion and  the  testimony  taken  by  the  plaintiff.  The  execution  of  the 
contract  in  question  is  admitted.  At  the  date  of  it,  the  parties 
were  in  New  York  and  the  plaintiff  was  a  stockholder  in  the  Oregon 
Iron  and  Steel  company,  a  corporation  formed  under  the  laws  of  Ore- 
gon, of  which  the  defendant  was  then  the  president.  It  begins  with  a 
recital,  that  Beed  is  willing  ''to  advance  or  loan"  said  company, 
including  the  amount  theretofore  ''  loaned  or  advanced  "  to  it,  the 
sum  of  one  hundred  and  fifty  thousand  dollars;  that  Seeley  ''is 
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willing  and  desires  to  obtain  an  interest  of  fifty  thousand  dollars  in 
said  loan,  and  to  that  end  has  given  his  note  for  that  sum  to  Seed, 
payable  in  two  years  thereafter  with  interest  at  seven  per  oentnm 
per  annum,  and  '*  delivered  as  oollateral  security  for  said  note  and 
the  interest  thereon,  three  hundred  and  sixty-one  shares  of  the 
capital  stock,  full  paid,"  of  said  company;  in  consideration  whereof 
Beed  agrees  that  on  the  payment  of  said  note  to  redeliver  to  Seeley 
said  shares  of  stock,  ''  together  with  one-third  of  such  bonds,  stocks, 
notes  or  other  securities,"  as  he  may  obtain  from  said  company, 
"in  consideration  of  his  said  advance  of  one  hundred  and  fifty 
thousand  dollars ;"  and  Seeley  authorizes  Beed  in  default  of  pay- 
ment of  said  note  ' '  to  sell  or  dispose  "  of  said  three  hundred  and 
sixty-one  shares  of  stock,  and  the  said  one-third  of  the  securities 
received  from  said  company,  subject,  however,  to  the  stipulation 
that  if  the  proceeds  of  such  sale  or  disposition  are  not  sufficient  to 
)ay  said  note  at  the  maturity  thereof,  Seeley  shall  not  be  further 
iaole  thereon,  but  the  same  shall  be  delivered  to  him;  and  in  con- 
sideration of  the  premises,  Seeley  also  agrees,  if  requested  by  said 
company,  to  act  as  its  general  manager  for  the  period  of  two  yean, 
at  a  salary  not  exceeding  three  thousand  dollars  per  annum. 

The  biU  alleges  that  on  August  22,  1883,  the  capital  stock  of  the 
company  was  reduced  from  three  million  dollars  to  one  million  five 
hunared  thousand  'dollars,  and  the  number  of  shares  thereof  re- 
duced correspondingly,  but  Seeley 's  certificate,  No.  10,  for  seven 
hundred  and  twenty-two  shares,  was  not  surrendered  and  reduced 
to  three  hundred  and  sixty-one  shares,  of  which  it  is,  and  in  making 
said  contract  was,  considered  the  equivalent;  that  at  the  date  of  the 
contract,  the  company  was  financially  embarrassed,  and  the  same 
was  executed  solely  for  the  purpose  of  aiding  it  in  raising  funds; 
that  Seeley  had  not  been  in  Oregon  for  a  lon^  time,  and  got  '^  al- 
most all "  Ms  information  concerning  the  condition  of  the  company 
from  Beed,  who  ''  falsely  and  fraudulently  represented"  to  him  thai 
he  had  advanced  over  one  hundred  thousand  dollars  to  the  com- 
pany, when  in  fact  he  was  then  and  still  is  largely  indebted  thereto; 
that  said  certificate  was  delivered  to  Beed  in  &ust  until  he  should 
make  the  loan  to  the  company  and  obtain  the  securities  therefor, 
when  it  was  to  be  held  as  collateral  security  for  the  payment  of  the 
note,  which  latter  was  delivered  without  any  consiaeration  except 
the  contract;  that  shortly  after  Seeley  arrived  in  Oregon,  6n  and 
after  July  10,  1884,  he  first  examined  the  records  of  the  company 
and  discovered  that  Beed  and  his  associates,  "  fraudulentlv  contriv- 
ing to  wreck"  said  company,  had  '^fraudulently  and  illegally  appro- 
priated and  converted  to  their  own  use  over  four  hundred  thousand 
dollars  in  money  and  properties,  of  its  assets;"  whereupon  he  com- 
menced a  suit  in  this  court  against  Beed  and  others,  comprising  the 
firm  of  Smith  Bros.  &  Watson,  and  W.  S.  Ladd  and  otners,  com- 
prising the  firm  of  Ladd  &  Tilton,  and  E.  W.  Crichton,  0.  B. 
Donahue  and  H.  A.  Elliott,  to  compel  the  return  to  the  company  of 
said  assets,  which  suit,  the  bill  therein  being  held  multfarious,  waa 
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on  November  12  dismissed,  when  he  commenoed  two  suits  in  this 
court  for  the  same  matters,  the  one  against  a  portion  of  said  parties 
and  the  other  against  them  all,  whioh  suits  are  still  pending,  and 
Seelej's  right  to  maintain  them  depends  on  his  being  a  stockholder 
of  said  company;  that  on  July  — ,  1884,  and  divers  days  thereafter, 
Seeley  demanded  of  Beed  to  return  said  oertificate  and  note  or  per- 
form his  i^eement  and  advance  one  hundred  and  fifty  thousand 
dollars  to  the  company,  the  former  of  which  he  refused  and  still  re- 
fuses to  do,  and  the  latter  of  which  he  is  now  unable  to  do,  and  ''is 
fnmdaleiitiy  attempting  to  make  said  company  insolvent  and  finan- 
cially  embarrassed  and  unable  to  pay  its  debts;  that  said  three  hun- 
dred and  sixty-one  shares  of  stock  have  not  been  transferred  on  the 
books  of  the  company  and  the  legal  title  thereto  is  still  in  Seeley, 
but  that  on  July  16,  1884,  and  since,  Beed,  to  prevent  Seeley  from 
maintaining  said  suits  and  to  enable  him  the  better  to  carry  out  his 
scheme  of  vnrecking  said  company,  did  fill  up  said  blank  transfer 
and  power  and  attempt  to  have  said  shares  of  stock  transferred  to 
himself 4  and  unless  restrained  will  yet  do  so,  for  he  and  his  asso- 
ciates have  the  control  of  said  company,  to  the  '*  irreparable  injury'' 
of  ibe  plaintiff  and  said  company,  and  ''to  the  mamifest  and  irre- 
parable subversion  of  justice  in  the  premises.'' 

The  defendant,  by  his  answer,  denies  positively  and  specifically 
every  charge  in  the  bill  of  false,  fraudulent  or  illegal  purpose,  rep- 
reeentation  or  conduct,  or  that  he  is,  or  ever  was,  indebted  to  the 
company,  and  alleges  that  at  and  prior  to  the  date  of  said  contract, 
Seeley  and  himself  were  in  New  York  tsonf erring  together  concern- 
ing the  financial  troubles  of  the  company,  with  a  view  to  its  relief, 
at  whioh  time  the  latter  knew  that  the  defendant  had  advanced  in 
the  nei^borhood  of  one  hundred  thousand  dollars  to  the  company, 
and  was  folly  advised  of  the  proceedings  of  the  directors;  thai 
Seelej  then  knew  the  financial  condition  of  the  company  otherwise 
flum  from  the  defendant,  and  was  in  close  relationship  and  corre- 
spondence with  E.  W.  Grichton,  the  secretary  and  one  of  the  direc- 
tors of  the  company;  that  Seeley  then  and  there  proposed  that  if 
ihe  defendant  would  buy  of  him  sixty-two  and  one-half  of  the  re- 
duced shares  of  the  company's  stock,  at  its  par  value — six  thousand 
two  hnndred  and  fifty  dollars — ^and  would  enter  into  said  contract, 
and  take  his  non-negotiable  note  and  said  three  hundred  and  sixty- 
one  shares  of  stock  as  collateral  security  for  its  payment,  he  would 
eome  out  to  Oregon  and  attend  to  the  business  of  said  company,  and 
relieve  the  defendant  from  further  anxiety  about  the  same ;  that  Seeley, 
who  was  much  better  acquainted  with  said  business  than  the  defend- 
ant, represented  to  him  tnat  if  this  arrangement  was  made,  he  could 
put  the  Dusiness  of  the  company  upon  a  satisf  actoiy  footing,  whereupon 
tibe  d^endant  accepted  the  same  and  signed  said  agreement,  and  at 
this  same  time,  and  as  a  part  of  the  same  transaction,  and  to  accom- 
modate Seeley,  he  purchased  from  him  said  sixty-two  and  one-half 
shares  of  stoick,  and  then  and  there  paid  for  them,  by  cash  four 
thousand  and  ninety  dollars,  and  by  the  surrender  of  Seeley 's  note 
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of  IAaj  21,  1883,  for  two  thousand  dollars,  with  interest  from  date 
at  eight  per  oentom,  making  in  all  six  thousand  two  hundred  and 
fifty  dollars;  that  thereupon  Beeley  delivered  to  defendant  certificate 
Mo.  22  for  one  hundred  and  twenty-five  shares  of  stock,  with  an  en« 
dorsement  thereon  dated  March  2y,  1884,  signed  by  him,  and  to  the 
effect  that  it  was  to  be  surrendered  and  a  new  certificate  issued  in 
its  place  for  half  the  amount,  tc^ether  with  a  power  of  attorney  for 
the  transfer  of  the  same,  and  on  April  8, 1884,  delivered  to  the  de- 
fendant certificate  No.  10  for  seven  hundred  and  twenty-two  shares 
of  the  company's  stock,  mentioned  as  three  hundred  and  sixty-one 
shares  of  said  stock  in  said  contract,  with  a  like  power  of  attorney 
and  endorsement  thereon;  that  defendant  did  not  want  said  sixty- 
two  and  one-half  shares  of  stock,  nor  were  they  worth  the  price 
paid  for  them,  and  the  chief  inducement  for  their  purchase  was 
to  get  Seeley  to  come  out  to  Oregon  and  take  chaise  of  the 
company's  business,  for  which  reason,  at  the  latter's  urgent  request, 
he  also,  on  April  10,  advanced  him  five  hundred  dollars  to  defray 
his  expenses  to  Oregon;  that,  soon  after,  Seeley  came  to  Oregon, 
arriving  in  Portland  on  April  17,  for  the  purpose,  as  defendant  un- 
derstood, of  carrying  out  said  contract,  but  instead  of  so  doinff,  re- 
turned to  New  York  about  June  10,  and  proposed  to  the  defendant, 
that  he  should  acquire  the  property  of  the  company,  and  convey  one- 
fourth  thereof  to  himself,  one-sixth  to  Crichton,  and  one-twelfth  to 
Donahue,  with  the  management  of  the  wole,  for  which  Seeley  was  to 

S've  his  note  for  one  hundred  and  fifty  thousand  doUars,  payable  in 
irty  years,  with  interest  at  six  per  centum  per  annum,  and  said 
Orichton  and  Donahue  were  to  give  similar  notes  for  one  hundred 
thousand  dollars  and  fifty  thousand  dollars  respectively,  to  be  se- 
cured by  a  Tctortf^Bge  on  the  property,  and  that  this  proposition  was 
accompanied  with  a  threat  that,  unless  it  was  accepted,  Seeley 
would  sue  the  defendant,  exhibiting,  at  the  same  time,  an  opinion 
prepared  by  his  counsel,  in  which  it  was  said — '4n  the  hands  of  a 
skillful  lawyer  their  mistakes  [referring  to  the  directors  of  the  com- 
pany] however  innocent  they  might  have  been,  would  appear  very 
suspicious,  and  the  wreck  of  this  fine  property  appear  a  premediated 
affiur " — which  proposition  the  defendant  declined  and  insisted  on 
the  arrangement  of  March  27, 1884;  that  about  June  16,  the  defend- 
ant, in  pursuance  of  said  contract,  advanced  the  company  thirty 
thousand  dollars;  that  defendant  arrived  in  Portland  about  June 
30,  and  on  July  7  proposed  to  the  company  to  make  it  an  advance 
sufiScient  with  that  already  advanced,  to  make  the  sum  of  one 
hundred  and  fifty  thousand  dollars,  which  proposition,  bv  the  votes 
of  Orichton  and  Donahue,  who  were  then  in  the  board  of  directors, 
was  laid  on  the  table,  but  was  repeated  on  September  23,  and  laid 
on  the  table  until  October  21,  when  it  was  duly  accepted,  and  there- 
after, on  October  23,  the  defendant,  in  pursuance  thereoif,  advanced 
and  loaned  to  the  company  twenty  thousand  eight  hundred  and 
forty-seven  dollars  and  ninety-one  cento,  which,  wit&  his  former 
loans  and  advances,  made  thesum  of  one  hundred  and  fifty  thousand 
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didlars;  asd  that  the  blank  assignment  and  power  given  to  the  de« 
fondant  by  Seeley,  with  the  certificate  No.  10,  was  filled  np  b^  the 
former  in  iiie  due  oonrse  of  business  before  the  commencement  of 
the  suit  by  Seeley  against  Beed,  and  others,  and,  according  to  the 
understanding  with  Seeley,  at  the  date  of  the  contract,  bat  the  sec- 
retary  of  the  company,  Urichton,  acting  in  collusion  with  Seeley, 
illegally  refused  to  make  the  transfer  to  the  defendant,  on  the  books 
of  tibe  company. 

The  defendant,  also,  in  his  answer,  offers  to  rescind  the  contract 
and  return  the  note  and  both  the  stock  certificates  if  Seeley  will 
return  him  the  money  paid  on  No.  22 — six  thousand  two  hundred 
and  fifty  dollars — ^whicn  he  avers  was  a  part  of  the  consideration  of 
the  contract. 

The  testimony  taken  by  the  plaintiff  was  quite  votaminons,  and 
covers  a  wide  range;  Bv  far  the  greater  portion  of  it  relates  to 
matters  mooted  in  the  other  suits  of  his  pending  in  this  court,  and 
have  little  or  no  application  or  weight  in  this. 

The  answer  of  tne  defendant  is  under  oath,  and  so  far  as  it  is  respon- 
sive to  the  bill,  it  is  taken  as  true  until  the  contrary  is  clearly  es- 
tablished by  the  testimony  of  at  least  two  witnesses,  or  one  witness 
and  dear  corroborating  circumstances:  Hough  v.  Bichardson,  3 
Story,  692;  Story's  E.  P.,  section  875a;  Tobey  v.  Leonards,  10 
Widl.,  480. 

The  only  ground  on  which  the  court  can  give  the  relief  prayed 
for  in  this  bill,  is  that  by  the  fraudulent  representation  or  conduct 
of  the  defendant  in  or  about  a  matter  material  to  the  subject  of  this 
contract,  the  plaintiff  was  misled  to  his  injuiy:  Story's  E.  J.,  sec- 
tiow  201-2,  696;  2  Pom.  E.  J.,  section  910;  Hough  v.  Bichardson, 
3  Story,  690;  Smith  v.  Bichards,  18  Pet.,  86. 

The  allegations  of  fraud  are  vague  and  indefinite.  They  may  be 
eondensed  into  two  statements.  One,  that  the  defendant,  at  the 
time  of  making  the  contract,  told  the  plaintiff  that  the  company 
owed  him  about  one  hundred  thousand  dollars,  when  in  fact  he  was 
indebted  to  it.  The  other  that  some  time  before  that  date,  the 
defendant  and  his  associates,  without  saying  who  they  are,  had 
fraudulentlv  appropriated  to  their  own  use,  four  hundred  thousand 
dollars  of  the  assets  of  the  company. 

The  only  evidence  in  support  of  the  first  allegation  is  the  testi* 
mony  of  the  plaintiff,  which  is  contradicted  by  the  answer  of  the 
defendant. 

Looking  into  the  evidence  to  see  on  what  this  question  of  indebt* 
edness  tunis,  I  find  that  the  company  was  organized  in  April,  1882, 
with  eighteen  thousand  shares  of  stock  of  the  par  value  of  one  hun- 
dred dollars  each,  which  was  subscribed  by  W.  S.  Ladd,  W.  M. 
Ladd  and  E.  W.  Orichton,  the  latter  taking  one  thousand  seven  hun- 
dred and  seventy,  and  the  others  one  hundred  and  fifty  shares  each; 
that  in  the  fall  of  1882  the  company  purchased  the  property  of  the 
Oswego  iron  works,  valued  at  six  hundred  thousand  dollars,  for  twelve 
tibousand  shares  of  its  stock,  valued  at  fifty  cents  on  the  dollar,  and 
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issued  the  same  to  S.  G.  Beed,  H.  Yillard  and  D.  O.  Mills,  three 
thousand  shares  each,  and  to  W.  S.  Ladd,  L.  B.  Seeley ,  0.  P.  Donahue 
and  E.  W.  Grichton,  seven  hundred  and  fifty  shares  each;  that  soon 
after  the  remaining  six  thousand  shares  were  issued  Crichton  as  paid 
up  stock,  to  be  disposed  of  as  such,  at  fifty  cents  on  the  dollar,  for 
the  purpose  of  purchasing  machinery  for  the  company,  which  stock 
Orichton  soon  after  surrendered,  and  the  same  was  reissued  to  the 
defendant  for  that  same  purpose,  and  that  he  disposed  of  one-half 
of  said  shares  for  the  sum  of  one  hundred  and  fiity  thousand  dol- 
lars, for  which  he  accounted  to  the  company,  but  being  unable  to  dis- 
pose of  the  remainder,  he  returned  them  to  the  company,  when  the 
directors,  at  a  meeting  held  on  September  24,  1883,  accepted  the 
same,  and  returned  his  receipt  therefor,  and  at  the  same  time,  in 
pursuance  of  a  vote  of  the  stockholders,  at  a  meeting  thereof,  held 
on  the  same  day,  the  directors  reduced  the  stock  of  the  company 
one-half,  and  ordered  the  unsold  shares  returned  by  the  defendant 
canceled;  and  that  the  defendant,  prior  to  the  making  of  said  con- 
tract, had,  in  fact,  advanced  to  the  company  near  about  one  hundred 
thousand  dollars. 

It  also  appears  from  the  testimony  of  the  plaintiff,  as  well  as  oth- 
erwise, that  all  these  matters  were  Known  to  him  at  and  before  the 
making  of  the  contract,  and  that  he  and  the  defendant  acted  on  the 
assumption  that  such  were  the  facts,  without  either  relying  on  the 
other  for  his  information;  but  afterwards,  and  before  commencing 
this  suit,  the  plaintiff,  on  the  advice  of  counsel  probably,  came  1o 
the  conclusion  that  the  legal  effect  of  the  facts  was,  and  is,  that  the 
defendant  was  a  subscriber  for  said  six  thousand  shares  of  stock, 
and  not  the  mere  agent  of  the  company  for  its  disposal,  and,  there- 
fore, was  still  indebted  thereon  to  the  company  in  the  sum  of  one 
hundred  and  fifty  thousand  dollars,  from  which  the  directors  had 
no  power  or  right  to  release  him;  and  that  deducting  his  advance 
from  this  sum,  he  remained  and  was  indebted  to  the  company  in 
the  sum  of  fifty  thousand  dollars.  Now,  admitting  that  the  plaint- 
iff's present  view  of  the  defendant's  liability  in  regard  to  this  stook 
is  the  correct  one,  there  is  no  ground  for  saying  that  the  plaintiff 
was  misled  in  this  matter  by  the  defendant.  The  plaintiff  knew  as 
well  as  the  defendant  that  tne  directors  had  accepted  the  return  by 
the  latter  of  the  three  thousand  shares  of  this  stock,  and  the  facte 
relating  to  it,  and  could  and  did  judge  for  himself  as  to  the  effeot 
thereof.  At  least,  the  defendant  does  not  appear  to  have  beem 
either  his  informer  or  adviser  in  the  premises,  while  he  does 
appear  to  have*  been  in  close  correspondence  with  his  friend  E.  W. 
Orichton,  who  has  been  a  director  and  superintendent  of  the  conx* 

{any  since  its  formation,  and  the  secretary  thereof  since  December 
,  1883. 

But,  admitting  that  the  defendant  was  indebted  to  the  company  in 
the  sum  of  fifty  thousand  dollars  instead  of  the  company  bemg  in- 
debted to  him  in  the  sum  of  one  hundred  thousand  dollars,  ana  that 
the  plaintiff  was  ignorent  of  that  fact,  the  knowledge  of  it  would  not 
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hftTO  pievented  him  from  entering  into  this  oontract,  bat  on  the 
eontnuy  would  have  been  an  additional  inducement  to  do  so.  In 
this  matter  the  plaintiff  appears  to  have  sought  and  obtained  an 
opportanity  to  take  an  interest  with  the  defendant  in  a  loan  to  the 
company^  not  simply  for  the  good  of  the  latter,  so  far  as  appears, 
but  nis  own  good,  as  well.  The  state  of  the  account  between  the 
company  and  the  defendant  was  a  matter  of  no  importance  in  the 
premiseB  to  the  plaintiff,  except  as  it  indicated  the  solvency  or  not 
of  the  former  and  its  ability  to  repay  the  loan  with  interest.  So 
thai  tiie  defendant  being  abundantly  able  to  pay  this  supposed  in- 
debtedness to  ttie  company,  the  fact  of  its  existence  instead  of  oper- 
atmg  as  a  fraud  on  the  plaintiff,  as  a  party  to  this  contract,  was  an 
admntage  to  him,  both  as  a  creditor  and  a  stockholder,  to  the 
extent,  mat  it  increased  the  company's  assets. 

As  to  the  other  charge,  the  material  facts  appear  to  be  that  in  the 
spring  of  1883,  negotiations  were  opened  between  the  company  and 
the  firm  of  Smith  Bros.  &  Watson,  of  this  city,  for  the  purchase  of 
flieir  foundry  property,  that  resulted  in  a  proposition  by  the  latter 
to  aeO  the  same,  at  a  valuation  of  two  nundred  and  twenty-five 
fliomand  dollars  for  four  thousand  five  hundred  shares  of  the  com- 
pany's stock,  valued  at  fifty  cents  on  the  dollar,  and  at  a  stockholders' 
meeting  held  on  March  20, 1883,  it  was  voted  to  authorize  the  di- 
reetoiB  to  make  the  purchase,  and  upon  the  receipt  of  proper  deeds 
tnd  bills  of  sale  of  said  property,  to  issue  to  Smith  Bros.  &  Wat- 
8011,  four  thousand  five  hundred  shares  of  paid  up  stock  of  the  com- 
pany; but  the  directors  took  no  action  in  the  premises,  nor  did  the 
mrmer  ever  make  any  conveyance  or  transfer  of  their  property  to 
Ae  oompany.  Subsequently  they  proposed  to  withdraw  their  pro- 
position of  sale,  and  at  a  meeting  of  the  directors,  held  on  Septem- 
ber 24,  1888,  their  request  was  unanimously  complied  with. 

In  the  meantime,  between  the  making  of  the  proposition  and  the 
withdrawal  of  the  same,  the  two  concerns  maintained  intimate  busi- 
ness relations,  but  were  carried  on  separately  and  without  any  con- 
Bolidation.  In  this  time  Smith  Bros.  &  Watson  put  up  the  large 
iroti  transfer  or  ferryboat  for  the  Northern  Pacific,  to  be  used  on  the 
Colombia  river,  at  JBuilama,  by  which  it  is  said  they  cleared  one 
hundred  thousand  dollars,  and  did  work  for  the  company  for  which 
they  were  allowed  and  paid  on  settlement  forty  thousand  dollars. 

l3ie  charge  that  the  defendant  and  his  ''associates,"  meaning,  I 
suppose,  his  codirectors,  W.  M.  Ladd,  E.  W.  Orichton,  0.  B.  Don- 
ahue and  F.  C.  Smith,  the  persons  constituting  the  board  when 
Smith  Bros.  A  Watson  were  allowed  to  withdraw,  appropriated  four 
hundred  thousand  dollars  of  the  assets  of  the  company  to  their  own 
use  is  based  on  these  facts. 

In  other  words,  it  is  boldly  assumed  that  the  company  not  only 
lost  the  value  of  the  foundry  property,  the  alleged  profits  on  the 
tnmsfer  boat  construction  and  the  money  paid  for  work  done  for  it, 
in  all  three  hundred  and  sixty-five  thousand  dollars,  by  the  illegal 
aetioii  of  the  defendant  ^and  his  codirectors  on  September  24,  but 
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that  these  parties  thereby  wrongfully  appropriated  the  same  to  their 
own  use. 

To  begin  with,  the  company  could  not  have  lost  anything  by  not 
getting  we  foundry  property  unless  it  was  worth  more  thaii  it  was 
to  give  for  it,  which  does  not  appear,  and  that  it  could  possibly 
have  lost  two  hundred  and  twenty-five  thousand  dollars  thereby,  or 
any  considerable  portion  of  that  sum,  is,  under  the  circumstances, 
simply  absurd. 

'Aire  is  no  proof  of  the  profits  made  in  the  construotion  of  the 
ferry  boat,  but  it  is  highly  probable  that  there  were  profits,  and  it 
may  be  admitted,  for  the  purpose  of  this  question,  that  they  reached 
the  figure  stated — one  hundred  thousand  dollars.  The  forty  thou- 
sand dollars  paid  for  work  done  coald  not  have  been  lost  to  the  com- 
pany, unless  the  transaction  was  fraudulent  or  fictitious,  which  does 
not  appear,  but  rather  the  contrary. 

But  admitting  that  there  is  no  ground  for  the  general  allegation 
that  the  defendant  and  his  associates  converted  these  sunns  to  their 
own  use,  it  is  alleged  that  the  defendant  was,  at  the  date  of  the 
transaction  complained  of,  a  secret  partner  in  the  firm  of  Smith 
Bros.  &  Watson,  and  that,  whatever  the  company  lost  hj  it,  he,  as 
a  member  of  that  firm,  got  a  share  of.  Granting  for  the  time  being, 
that  the  defendant  was  a  member  of  this  firm,  it  does  not  follow 
that  he  was  a  gainer  by  any  transaction  between  it  and  the  company; 
even  if  the  latter  was  the  loser  thereby.  Taking  the  plaintiff's  con- 
tention for  true,  the  defendant  was  one  of  five  persons  constituting 
the  firm  of  Smith  Bros.  A  Watson,  while  it  appears  from  the  evi- 
dence that  he  was,  and  is  the  owner  of  one-finh  of  the  stock  of  the 
company,  and  was  therefore  liable  to  lose  on  tiie  one  hand  m  Buoeh 
as  he  cotdd  gain  on  the  other. 

And  as  to  the  question  of  whether  the  defendant  and  his  eo- 
directovs  acted  wr<mgfnlly,  or  even  improvidentiy,  in  ooasenting  to 
the  withdrawal  of  Smith  Bros.  &  Watson's  proposition,  it  must  be 
remembered  that  it  was  done  under  the  advice  of  eminei^  oounael, 
upon  the  very  plausible  ground,  to  say  the  least  of  it,  that  they 
could  not  be  held  thereto— the  same  not  having  been  accepted  by 
the  directors,  and  the  stockholders  having  no  power  under  th«  cor- 
poration act  to  transact  any  such  business. 

But,  however  this  may  oe,  it  is  a  sufficient  answer  to  this  charge, 
and  to  any  claim  the  plaintiff  may  make  on  the  facts  involved  in  it, 
tiiat  he  knew  all  about  these  mattors,  at  and  before  he  executed  the 
contract,  and  was  in  no  way  misinformed  or  misled  by  the  defendant 
concerning  them. 

With  full  knowledge  of  the  facts,  he  then  appears  to  have  re- 
garded the  transaction  as  legal  and  honest  and  if  he  has  since  come 
to  a  different  conclusion,  or  been  advised  that  the  company  has  a 
valid  claim  against  the  defendant  and  his  "associates"  for  four 
hundred  thousand  dollars  on  this  account,  what  possible  cause  is 
that  for  cancelling  a  contract  for  an  interest  in  a  loan  to  the  company  ? 

When  the  plaintiff  executed  this  contract,  he  must  have  supposed 
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tba  company  was  more  or  less  financially  embarrassed,  and  yet  he 
was  not  only  willing,  but  desirous  of  taking  a  considerable  interest 
in  a  large  loan  to  it;  but  now,  that  he  finds  it  has  a  valid  claim,  of 
which  he  was  then  ignorant,  against  solventparties,  for  four  hundred 
thonsaad  dollars,  a  sum  greatly  beyond  the  company's  indebtedness, 
he  wishes  to  be  released  from  his  engajgement  upon  the  plea  that 
this  claim  arises  out  of  the  previous  misconduct  of  the  defendant 
and  his  associates,  which  made  this  loan  necessary. 

Neither  is  the  plaintiff  entitled  to  have  this  contract  rescinded,  by 
reason  of  anything  that  has  happened  or  been  omitted,  since  it  was 
executed.  The  defendant  did  not  undertake  absolutely  to  make  this 
loan  to  the  company,  or  to  do  so  within  any  specific  time;  and  in  any 
CTent,  the  consent  of  the  company  must  first  be  obtained,  and  the 
one  hundred  thousand  dollars  already  advanced  was  to  be  con- 
sidered a  part  of  it.  Doubtless  he  was  bound  to  make  the  loan  in  a 
reasonable  time,  the  circumstances  considered,  or  return  the  plaint- 
iff his  note  and  certificate  of  stock.  But  the  loan  has  been  made  in 
pursuance  of  the  contract,  and  as  soon  thereafter  as  the  company 
would  accept  it,  and  give  the  plaintiff  the  proper  acknowledgment 
thereof  and  obligation  to  repay  it. 

And  now,  whether  as  a  result  of  this  transaction,  the  plaintiff  is, 
or  may  become,  a  non  stockholder  in  the  company,  and,  therefore, 
unable  to  maintain  any  suit  for  relief  against  these  transactions,  if 
wrongful  and  injurious  to  the  stockholders,  is  altogether  immaterial, 
80  far  as  this  case  is  concerned.  An  otherwise  valid  contract  can- 
not be  cancelled  on  any  such  irrelevant  ground  or  apprehension  as 
tiiis.  If  the  plaintiff^  by  pledging  his  stock  to  the  defendant  as  col- 
lateral seourify,  with  a  blank  assignment  and  power  of  transfer,  has 
deprived  himself  of  the  right  and  privilege  of  a  stockholder  in  the 
oom^anjr,  during  the  ezirtence  of  the  pledge,  he  must  submit  to  such 
deprivation  untu  he  is  ready  to  redeem  the  same  by  the  payment  of 
hia  note. 

On  the  argument  it  was  maintained,  on  behalf  of  the  defendant, 
tiiai  the  sale  and  purchase  of  the  sixtjr-two  and  one-half  shares  of 
stock  was  a  material  part  of  the  transaction  resulting  in  the  contract 
of  March  27,  and,  therefore,  no  decree  of  cancellation  ou^ht  to  be 
made  under  any  circumstances,  unless  the  plaintiff  is  re^mred  to  re- 
tuii  the  six  thousand  two  hundred  and  fifty  dollars  received  for  this 
stock,  on  which  terms  the  defendant,  waiving  all  other  objections, 
offsrs  to  consent  to  a  rescission  of  the  contract. 

The  evidence  tends  strongly  to  show  that  the  transfer  of  this  stook 
was  a  part  of  the  transaction  and  a  substantial  element  in  the  con- 
siderations which  induced  or  caused  the  parties  to  enter  into  the  con- 
tract of  March  27.  Seeley,  who  seems  to  have  been  without  present 
means  and  in  debt  to  Beed,  appears  to  have  made  his  coming  to 
Oregon  and  taking  charge  of  the  company's  business,  as  the  latter 
desired,  conditional  on  the  purchase  of  mis  stock,  while  Beed  appears 
to  have  made  his  consent  to  advance  money  to  the  company  condi- 
tional on  Seeley's  taking  charge  of  its  business;  and  so  it  would  seem 
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that  the  three  things — ^the  purchase,  management  and  loan — were 
dependent  parts  of  one  whole. 

But,  as,  in  my  view  of  the  matter,  the  plaintiff  is  not  entitled  to 
the  relief  sought,  irrespective  of  this  question,  I  do  not  further  con- 
sider it;  and  u  the  parties  wish  to  rescind  on  such  terms,  they  can 
do  so  without  the  aid  of  the  court. 

There  is  no  equity  in  the  bill,  and  it  must  be  dismissed;  and  it  is 
80  ordered. 


SUPREME  COURT  OF  NEVADA. 

State,  ex  bbl.  Attobney  General,  t;.  Habbis  bt  al. 

Faed  Ninmber  7, 1S85. 

Eliotion  op  Tbustkes— CoNBi'iTUTAowAL  Law— Tbubtdb  FOB  FiYi  Tbabs.— The  pro- 
▼ision  of  the  school  law  of  1885,  dedariiig  ih«fc  the  term  of  trnstee  ehall  be  five  years  in 
boards  of  five  trustees,  is  in  conflict  with  the  constitutional  orohibition  dedaring  that  "  the 
leidfllAture  shall  not  create  any  office  the  term  of  which  snail  be  longer  than  four  years." 
Such  being'  the  case,  the  entire  act  fails,  as  it  must  be  presumed  that  the  legislature  in- 
tended to  establish  a  general  plan  for  the  election  of  school  districts  throughout  the  state, 
and  as  otherwise  two  systems  would  prevaiL 

Application  for  quo  warraitU).    The  opinion  states  the  f aots. 

jH".  F.  Bartine,  for  the  relator. 
A.  C,  EUis,  for  the  respondents. 

Belknap,  0.  J.  This  is  a  proceedingjby  quo  warranto^  to  determine 
whether  the  school  trustees  elected  under  the  school  law  of  1886: 
Stats.  1885,  111;  or  those  elected  under  the  amendatory  law  of  1873 » 
are  rightfully  entitled  to  the  office  of  school  trustees  of  Gtonoa  school 
district  No.  2.  The  controversy  arises  upon  the  provisions  of  sec- 
tion 2  of  the  act  of  1886.    The  section  is  as  follows : 

*'Sec.  2.  An  election  for  school  trustees  must  be  held  in  each 
district  on  the  second  Saturday  of  May  of  each  year,  at  the  district 
school-house,  if  there  be  one;  and,  if  there  be  none,  at  a  place  de- 
signated by  the  board  of  trustees.  First:  The  number  of  school 
trustees  for  any  school  district  shiJl  be  three,  except  when  the  num- 
ber of  census  children  of  the  preceding  year  exceeds  four  hundred, 
then  the  board  of  trustees  shall  consist  of  five  members.  Second: 
In  new  school  districts,  or  in  case  of  vacancy  for  any  cause  in  an  old 
one,  the  school  trustees  shall  be  elected  to  hold  office  for  one,  two 
and  three  years  respectively,  firom  the  first  day  of  September  next 
succeeding  their  election.  Third :  Except  as  provided  m  subdivisioii 
second  of  this  section,  one  trustee  shall  be  elected  annually,  to  hold 
office  for  three  years  where  there  are  three  trustees,  and  for  five 
years  where  there  are  five  trustees,  or  until  his  successor  shall  be 
elected  and  qualified:"  Stats.  1886,  112. 
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It  is  admitted  that  the  proyision  which  declares  that  the  term  of 
tmstee  shall  be  five  years  in  boards  of  five  trastees,  is  in  conflict 
witii  the  constitutional  prohibition  declaring  that  '*  the  legislature 
shall  not  create  any  office,  the  term  of  which  shall  be  louger  than 
four  years/' except  as  otherwise  provided  by  the  constitution:  Const., 
art.  16,  sec.  11 ;  but  it  is  insisted  that  the  general  provisions  of  the 
act  may  be  enforced  in  school  districts  of  three  trustees  when  the  max- 
imum term  of  office  is  three  years,  because  this  provision  is  consti- 
tutional, and  that  as  to  school  districts  of  five  trustees,  elections 
may  be  held  under  the  old  law  of  1873,  in  lieu  of  the  unconstitu- 
tional clause. 

If  the  clause  providing  for  the  election  of  five  trustees  be  stricken 
out.  and  trustees  for  districts  containing  upwards  of  four  hundred 
census  children  be  elected  under  tiie  law  of  1873,  as  suggested,  the 
intention  of  the  legislature  would  be  departed  from  in  the  following 
respects:  1st.  In  school  districts  of  upwards  of  four  hundred  census 
children,  one  trustee  would  not  retire  from  the  board  of  trustees 
each  year.  2d.  The  election  of  trustees  in  such  districts  would  take 
place  at  the  general  biennial  election,  and  not  during  the  month  of 
May  of  each  year.  3d.  The  full  term  of  office  in  districts  of  three 
trustees  would  be  three  years,  and  in  other  districts  two  and  four 
years.  4th.  An  election  in  one  class  of  districts  would  occur  annu- 
ally in  the  month  of  May,  and,  in  the  other  class,  biennially,  at  the 
general  election. 

An  unconstitutional  provision  will  not  invalidate  an  entire  enact- 
ment of  the  legislature,  unless  the  obnoxious  portion  is  so  insepar- 
ably connected  with  the  other  that  it  cannot  be  presumed  the  legis- 
lature would  have  passed  the  one  without  the  other. 

"  It  is  true, "  said  the  supreme  court  of  California  in  Lathrop  v. 
Milla,  19  Cal.,  513,  ''that  the  constitution  merely  interdicts  acts 
wfaicli  oppose  its  provisions,  and  that  if  in  any  act  there  be  found  a 
provision  which  is  constitutional,  that  provision  may  be  carried  out, 
provided  the  excepted  provision  is  entirely  disconnected  from  the 
vicious  portions  of  the  act,  and  the  legislature  is  presumed  to  intend 
that,  notwithstanding  the  invalidity  of  the  other  parts  of  the  act, 
gtOl  this  particular  section  shall  sta^d.  The  saving  of  the  particu- 
lar provision,  even  when  not  upon  its  face  unconstitutional  in  such 
instanoes,  is,  therefore,  a  matter  of  l^slative  intent.  In  order  to 
soateiii  the  excepted  cLsiuse,  we  must  mtend  that  the  legislature, 
knowing  that  the  other  provisions  of  the  statute  would  fall,  still 
willed  that  this  particular  section  should  stand  as  the  law  of  the 
land.'* 

Applying  these  principles,  there  is  nothing  in  the  provisions  re- 
Inrrea  to  suggestinj^  an  mtent  upon  the  part  of  the  legislature  that 
any  partioular  portion  of  the  law  of  1886  should  stand,  regardless 
of  ibe  oonstiiutional  defects  of  other  portions.  If  portions  were 
Mieeted  out  and  upheld,  two  different  systems  for  the  election  of 
■ehool  trostees  would  prevail,  whereas  tne  legislature  apparently 
mtended  to  establish  a  plan  which  should  be  general  throughout  the 
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state.  Sach  intent  enters  so  entirely  into  the  scope  of  the  law  that 
apon  no  principle  would  a  court  be  warranted  in  upholding  separate 
provisions  of  the  act. 

The  provision  of  the  law  under  which  respondents,  M.  Harris,  J. 
Jones  and  F.  Elotz,  claim  the  office  of  school  trustees  of  Genoa 
school  district  No.  2,  being  unconstitutional  and  void,  a  judgment 
of  ouster  must  be  entered  against  them,  with  costs.  And  it  appear- 
ing that  J.  Q.  Adams,  H.  Yansickle  and  J.  S.  Ghilds  were  lawfully 
elected  school  trustees  of  said  school  district,  at  a  general  election 
held  upon  the  fourth  day  of  November,  1884,  and  tibereafter  quali- 
fied and  entered  upon  the  performance  of  their  duties  as  said  school 
trustees,  and  continued  therein,  except  as  interrupted  by  respond- 
ents, a  judgment  declaring  said  Adams,  Yansickle  and  Ghilds  the 
lawful  school  trustees  of  said  school  district  must  be  entered. 

It  is  so  ordered. 


Albion  Con.  Mg.  Co.  v.  Bighmond  Mg.  Go. 

FUed  November  9,  1886. 

New  Trial— Affidavits  Used  on  Must  be  Identified.— Affidavits  used  on  a  motion 
for  a  new  trial  will  not  be  considered  on  appeal,  unless  the  same  are  endorsed  by  the  judge  or 
clerk  at  the  time,  as  having  been  read  or  referred  to  on  the  hearing  of  the  motion. 

Evidence— Model,  Map  or  Diagram  Used  for  Illustration  no  part  of.— A  model, 
map  or  diagram  of  the  Vocm  in  quo.  used  on  the  trial  simply  for  the  purpose  of  illustrating 
the  testimony  of  the  witnesses,  ana  which  are  not  introduced  in  evidence,  are  not  part  of  the 
evidence  which  should  be  embodied  in  a  statement  on  appeal. 

Statement  on  Appeal— Deeds  need  not  be  copied  in  xxtbnso.— Deeds,  and  other  mu- 
niments of  title,  need  not  be  copied  in  exUnao  in  a  statement  on  appMsaL  A  orief  statement 
of  their  substance  is  sufficient  wnen  no  point  is  made  on  the  construction  of  the  language  used 
therein. 

Reversed  Judgment  mo  part  of  Judqmimt  Roll.— A  judgment  of  the  district  ooort, 
which  has  been  reversed  on  appeal,  forms  no  part  of  the  judgment  rolL  smd  need  not  be  in- 
troduced in  evidence  therewiuL 

New  Trial — ^Etidenob  RsviswBD.-^The  evidence  as  to  the  value  of  the  ore  removed  by 
the  appellant  from  the  respondent's  mine  reviewed  at  length,  and  hdd^  that  the  verdict  of  the 
jury  was  not  sustained  thereby,  and  that  a  new  trial  was  properly  ordered. 

Appeal  from  an  order  of  the  sixth  jadioial  district  court,  Eureka 
county,  granting  the  plaintiff  a  new  trial.  The  opinion  stotes  the 
facts. 

Wren  dk  Gheney,  for  the  appellant. 

Baker  &  Wines  and  Stewart  A  fferrin,  for  the  respondent. 

Hawley,  J.  On  the  twenty-first  day  of  October,  1873,  £.  H. 
Bose  and  others  commenced  an  action  in  the  district  coart  of  Eu- 
reka connty,  against  the  Bichmond  oompan^r,  appellant  herein,  to 
determine  tiie  right  of  possession  to  certain  mining  ground.  A 
trial  of  that  case  in  1881,  in  the  district  court,  resulted  in  a  judg- 
ment for  the  Bichmond  company  from  which  Bose  took  an  appeal 
to  this  court.  The  real  controversy  in  that  action,  depended  upon 
the  question  of  the  validity  of  the  Uncle  Sam  location ,  owned  by 
Bose   el  aZ.,  and  of  the  St.  George  and  Victoria  locaticmSi   and 
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patents  therefor  from  the  United  StateE^,  owned  by!the  Bichmond 
eompany.  This  oonrt  declared  the  St.  George  and  Victoria  patents 
to  be  "  absolutely  nnll  and  void/'  and  directed  the  district  court  to 
render  a  proper  judgment  in  favor  of  Bose  ei  tU,,  for  the  mining 
{;roiind  westerly  of  me  line  * '  A.  0."  as  designate  npon  the  diagram 
m  evidence  in  that  case :  Bose  et  cd.  v.  Bichmond'  Mining  Company 
of  NoTada,  17  Nev. ,  25.  An  appeal  was  taken  froM  tiiis  decision  to 
tike  supreme  court  of  the  United  States  and  that  oourir'on  the  fourth 
of  May«  1885,  affirmed  the  decision  of  this  courts  Bichmond 
Mining  Go.  y.  Bose  d  al.,  114  U.  S.  Bep.,  576. 

The  present  action  was  brought  to  recoyer  damages  for  the  value 
of  the  ore  alleged  to  have  been  taken  by  the  Bicmmond  -ccmpany 
from  the  mining  ground  west  of  the  line  *'  A.  G."  The  coitipfaint 
alleges  that  nine  thousand  two  hundred  and  eight  tons  of  ore  were 
extracted  and  removed  by  the  Bichmond  company,  of  the  value  of 
sixty-five  dollars  per  ton,  amounting  to  the  sum  of  five  hundred 
and  ninety-eight  thousand  five  hundred  and  twentv  dollars.  It  is 
farther  averred  that  by  the  working  of  the  mine  plaintiff  was  dam- 
aged in  the  sum  of  ton  thousand  dollars,  making  a  total  of  six 
hundred  and  eight  thousand  five  hundred  and  twenty  dollars. 

The  jury  before  whom  this  cause  was  tried,  found  a  verdict  in 
favor  of  plaintiff  for  thirteen  thousand  two  hundred  and  fifty  dollars. 
The  plaintiff  being  dissatisfied  with  this  verdict,  moved  the  district 
ooort  for  a  new  trial  which  was  granted  upon  two  grounds,  viz. :  (1) 
"  InsofiBciency  of  evidence  to  justify  the  verdict."  (2)  ''Irregularity 
of  the  defendant  by  which  plaintiff  was  prevented  from  having  a  tmt 
tiial." 

This  appeal  is  taken  by  defendant  from  the  order  of  the  district 
eoort  nunting  a  new  taial. 

1.  The  question  whether  there  was  any  irregularity  upon  the 
part  of  appellant,  was,  upon  motion  of  appellant,  eliminated  from 
the  case,  it  was  presented  updn  affidavits  which  were  not  indorsed 
bj  the  judge  or  clerk  ''at  the  time  as  having  been  read  or  referred 
to  on  the  hearing "  of  the  motion  for  new  trial:  Stat.  1,869,  227, 
secsUon  197;  and  upon  the  authority  of  Dean  v.  Pritchard,  9  Nev., 
232,  the  affidavits  were  stricken  from  the  statement  on  appeal. 

2.  Appellant  contends  that  the  question  whether  the  court  erred 
in  grantii^  a  new  trial  upon  the  ground  of  insufficiency  of  the  evi- 
dence to  sustain  the  verdict,  cannot  be  considered  because  the  state- 
ment, notwithstanding  the  recital  therein,  that ''  the  above  and  fore- 
going testimony  was  all  the  evidence  offered  and  received  in  said 
action,"  affirmatively  shows  that  it  does  not  contain  all  the  evidence. 
This  contention  is  based  upon  the  fact  that  the  statement  shows  that 
a  glass  model  of  the  mining  ground  was  used  at  the  trial  in  the  dis- 
triei  court  to  illustrate  the  testimony  of  the  witnesses,  and  that 
certain  mi^s  and  diagrams  were  referred  to  by  the  witnesses  which 
are  not  maae  a  part  of  the  statement  on  appeal:  It  is  argued  that 
without  the  model,  maps  and  diagrams,  a  portion  of  the  testimony 
will  be  unintelligible  to  this  court.    It  does  not  appear,  from  the 
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« • 
statement,  that  the  mpclel,  maps  or  diagrams^  or  either  of  them, 
were  offered  in  evidence/  henoe«  they  were  properly  excluded  from 
the  record  on  appeajr.* . 

Upon  the  trial  ;qf  important  mining  cases,  it  is  qnite  frequently 
the  custom  of  litjfgan'ts  to  exhibit  a  model  of  the  mine  to  be  used  in 
the  court  room*inatead  of  asking  for  an  order  to  have  the  jury  take 
a  ''view  of  tb^  premises/'  the  models  being  constructed  in  such  a 
manner  as  .-tO  show  the  various  levels,  drifto,  tunnels,  excavations, 
ore  bodies, 'i^iid  such  other  matters  as  may  be  in  controversy,  and  to 
enable  the -witnesses  to  illustrate  their  testimony  by  a  reference 
thereto.' '  Before  these  models  came  in  vogue  it  was,  and  if  a  model 
is  not-used  it  is  still,  occasionally  the  practice  to  allow  the  jury  to 
view  tl^  premises  for  the  purpose  of  enabling  them  the  better  to 
coioipfehend  the  testimony  of  the  witnesses;  but  the  courts  have 
uever  held  that  such  a  view,  was  a  part  of  the  evidence  in  the  case 
/,  wliich  must  be  included  in  the  statement  on  appeal.  It  is  allowed 
-  )or  the  purpose  of  enabling  ''  the  jury,  by  the  view  of  the  premises 
..or  place,  to  better  understand  and  ^comprehend  the  testimony  of 
the  witnesses  respecting  the  same,  and  thereby  the  more  intelli- 
gently to  apply  the  testimony  to  the  issues  on  trial  before  them,  and 
not  to  make  them  silent  witnesses  in  the  case  :*'  Close  v.  Samm,  27 
Iowa,  508;  Wright  v.  Carpenter,  49  Cal.,  609. 

If  the  model  is  intended  to  establish  jbldj  independent  fact  and  is 
introduced  in  evidence  and  used  in  the  court  below  for  that  purpose, 
provision  should  be  made  to  have  it  brought  before  the  appellate 
court.  In  the  present  case,  the  model  was  not  intended  to  establish 
any  fact,  and  was  not  used  for  any  such  purpose.  If  the  maps  and 
diagrams  had  been  offered  in  evidence,  they  should  have  been  em- 
bodied in  the  statement  on  appeal;  but  th6  fact  is  that  they — ^likethe 
model — were  only  used  for  the  purpose  of  illustrating  the  testimony 
of  the  witnesses,  and  as  they  were  not  introduced  to  establish  any 
fact  in  the  case,  it  was  unnecessary  to  offer  them  in  evidence. 

In  People  v.  Cochran,  the  court  said :  ''A  diagram  is  not  a  public 
nor  private  writing,  nor  is  it  made  by  law  primary  or  secondary,  or 
prima/ade  evidence  of  any  fact  or  object  represented  by  it.  When 
used  on  the  trial  of  a  case,  it  is  not  used  as  evidence,  it  does  not 
prove  nor  tend  to  prove,  in  the  sense  of  evidence,  any  fact;  it  is 
simply  a  figure  drawn  to  suggest  to  the  minds  of  the  jurors  l^e  re* 
lation  between  objects  about  which  a  witness  is  testifying,  and  may 
be  drawn  on  paper  or  on  a  stationary  blackboard,  which  cannot  be 
removed.  The  very  construction  of  the  figure  iteelf  is  defined  by 
the  testimony  of  the  witness,  and,  as  illustratory  of  his  testimony, 
it  partakes  of  it,  in  the  same  way  that  the  clearness  of  the  expres- 
sion of  the  witness  partakes  of  his  evidence:"    61  Cal.,  662. 

The  statement  recites  the  fact  that  '*  the  defendant  offered  in  evi- 
dence, for  the  purpose  of  showing  its  good  faith  in  its  entry  and  re- 
moval of  the  ore  in  controversy,  patents  from  the  United  States  to 
the  Victoria  and  St.  George  mining  claims,  which  patents  were  is- 
sued by  the  government  of  the  United  States  to  the  defendant  be- 
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fore  the  ore  in  controverBj  was  taken  oat  and  were  apon  the  same 
ledge  and  lode  as  the  Uncle  Sam  claim,  and  covered  the  ground  from 
which  the  ore  in  controyersy  was  taken;"  that  the  '' plain tiiST  intro- 
duced in  evidence  notices  of  location  of  the  Uncle  -Sam,  Albion  No. 
1, 2, 3,  and  Albion  Consolidated,  and  introduced  mesrtje  conveyances 
to  diow  it  was  vested  with  the  title  of  the  original  locators  of  said 
mining  claims."  The  plaintiff  also  offered  in  evidence  the  judgment 
roll  in  Bose  et  al.  v.  Bichmond  Mining  Company  of  Nevada.  This 
judgment  roll  does  not  contain  the  original  judgment  of  the  district 
eourt  which  was  reversed  by  this  court,  upon  appeal. 

Appellant  argues  that,  because  the  patents,  the  notices  of  location 
and  mesTie  conveyances,  and  the  reversed  judgment  were  not  set  out 
in  fall,  the  statement  does  not  contain  all  the  evidence.  This  posi- 
tion is  purely  technical  and  without  merit.  The  omissions  com- 
plained of  are  wholly  immaterial.  It  was  unnecessary  to  encum- 
ber the  statement  by  copying  the  language  of  the  parties,  even  if 
they  had  been  offered  to  prove  title,  unless  there  was  an  objection 
made  to  their  being  admitted  in  evidence,  which  required  an  in- 
roection  of  their  contents.  No  objection  was  made  to  the  notices 
en  location  or  mesne  conveyances.  The  substance  of  the  documents 
as  recited  in  the  statement  is  all  that  was  necessary  to  be  inserted 
in  the  record  on  appeal. 

"  Instead  of  copying  into  a  statement  for  a  new  trial  or  on  an  ap- 
peal, deeds  and  transcripts  of  records,  when  no  'point  is  made  on 
the  construction  of  the  language,  a  brief  statement  of  the  instru- 
ment answers  every  purpose:"    Knowles  v.  Inches,  12  Cal.,  214. 

The  judgment  of  the  district  court,  which  was  omitted  from  the 
judgment  roll  had  been  reversed  by  this  court  and  was  without  force 
or  effect,  and  if  it  had  been  included,  would  not  have  added  any- 
adng  of  value  to  the  statement. 

3.  Appellant  argues  that  the  evidence  is  insufficient  to  justify 
any  vermot  in  favor  of  respondent,  in  this,  tbat  the  statement  fails 
to  ahow  any  title  in  respondent  to  the  mining  ground  at  the  time  of 
file  alleged  trespass.  This  position  cannot  be  maintained  upon  any 
gensible  view  of  the  evidence  contained  in  the  statement.  The 
qnestion  of  title  was  in  issue,  under  the  averments  in  the  complaint 
and  answers;  but  when  the  cause  was  tried  there  was  no  contro- 
fBTsy  as  to  the  ownership  of  the  ground.  The  question  had  been 
settled  by  the  decision  of  this  court  in  Bose  v.  Bichmond  M.  Co. 
Tkne,  the  decision  of  the  supreme  court  of  the  United  States  had 
not  been  rendered  at  the  time  of  the  trial  of  this  case.  The  pen- 
dancy of  that  appeal  might  have  been  sufficient  cause  for  a  continu- 
ance of  this  case;  but  until  that  decision  was  rendered  it  was  cer- 
tainly the  duty  of  the  district  court  to  follow  the  decision  of  this  court. 

The  St.  George  and  Victoria  patents  having  been  declared  abso- 
lutely null  and  void,  would  not  have  furnished  any  muniment  of 
title  in  favor  of  appellant,  even  if  they  had  been  offered,  or  con- 
sidered in  evidence,  for  that  purpose.  In  the  statement  of  the  facts 
psesented  by  the  record  on  appeal  in  Bose  v.  Bichmond  M.  Co.,  it 
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was  stated  by  this  court  in  its  opinion  **  that  at  the  time  of  the 
of  this  action  the  Albion  Consolidated  Mining  Company  was  the 
owner  of  the  Unole  Sam  claim ,  and  this  action  is  prosecuted  for  its 
benefit  by  the  consent  of  the  plaintiffs."  But  the  question  did  not 
depend  alone  upon  the  title,  as  settled  in  that  case.  The  statement, 
independent  of  the  judgment  roll  in  Hose  v.  Bichmond,  affirmatively 
shows  that  respondent  was  the  owner  of  the  mining  ground  during 
the  time  of  the  alleged  trespass.  Respondent  inbroduoed  in  eyi- 
dence  the  notices  of  location  and  mesne  conveyances,  hereinbefore 
mentioned,  '*  to  show  it  was  vested  with  the  title  of  the  original  loca- 
tors of  said  mining  claims.'*  At  what  time  was  respondent  vested 
with  the  title  to  this  property  ?  There  is  but  one  answer  to  this 
question.  The  issue,  as  raised  by  the  pleadings,  related  to  the 
ownership  of  the  ground  at  the  time  of  the  alleged  trespass,  to  wit: 
between  the  twenty-ninth  day  of  December,  1879,  and  the  twenty- 
seventh  day  of  May,  1882.  The  evidence  offered,  not  having  been 
objected  to,  must  be  considered  as  relevant  and  material  to  the 
issues  presented  by  the  pleadings.  The  statement  that  tiie  locations 
and  conveyances  were  introduced  to  show  that  respondent  was  vested 
with  the  title,  has  reference  to  the  period  of  time  mentioned  in  the 
pleadings.  The  case  was  tried  upon  the  theory  that  respondent  was 
the  real  owner  of  the  ground.  The  court  so  instructed  the  jury  in 
explicit  terms : 

*  *  Ton  are  instructed  that  the  documentary  evidence  produced  by 
plaintiff  is  sufficient,  and  does  establish  its  ownership  of  the  mining 
premises  described  in  the  complaint,  lying  westerly  of  the  line  ''A. 
v3.,"  and  you  are  instructed  to  consider  the  plaintiff  is  such  owner, 
so  far  as  this  trial  is  concerned,  and  was  such  owner  at  all  times  be- 
tween the  twenfy-ninth  day  of  December,  1879,  and  the  twenty- 
seventh  day  of  May,  1882.'"^ 

^  If  the  notices  and  conveyance^  offered  were  considered  insuffi- 
eient  for  the  purpose  of  showing  title  at  this  time,  objection  should, 
and  doubtless  would,  have  been  made  in  the  court  below.  In  the 
absence  of  any  objection  to  their  sufficiency,  it  was,  as  before  stated, 
unnecessary  to  copy  the  entire  documents. 

''It  is  seldom  necessary  to  insert  an  entire  deed  in  a  statement. 
Where  a  conveyance  is  regular  and  no  question  is  made  on  it,  it  is 
sufficient  to  say  in  the  statement  that  a  deed  of  such  a  date  convey-* 
ing  the  land  from  A.  to  B.  was  introduced,  or  that  conveyances  tvere 
introduced  showing  that  the  title  of  A.  had  become  vested  in  B:*' 
Kimball  v.  Semple,  31  Cal.,  664. 

4.  Did  the  court  err  in  granting  a  new  trial  upon  the  ground  of 
insufficiency  of  the  evidence  to  justify  the  verdict  ? 

There  was  a  decided  conflict  of  evidence  both  as  to  the  quantity 
and  value  of  the  ore  extracted  and  removed  by  appellant.  The 
jury  were  primarily  the  judges  of  the  credibility  and  weight  of  the 
testimony  of  the  respective  witnesses.  The  district  judge,  however, 
''  has  jurisdiction,  on  motion  for  a  new  trial,  to  decide,  as  a  qaestion 
of  fact,  whether  the  scale  of  evidence  which  leans  against  the  ver- 
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diot  yeiT  strongly  predominates:"  Phillpots  y.  Blasdel,  8  Nev.,  76; 
and  if  there  is  in  Iiis  opinion,  a '' clear  preponderance  of  evidence 
against  it/'  he  *'  should  not  hesitate  to  set  aside  the  yerdiot:"  State 
y.  Yellow  Jacket  S.  M.  Co.,  6  Ney.,  422;  but  in  the  exercise  of  this 
power  he  ^'should  be  careful  not  to  inyade  the  legitimate  province 
of  the  jury  when  they  hav^  manifested  a  fair  and  intelligent  consid« 
eration  of  the  evidence  submitted  to  them :"  Solen  v.  Y.  &  T.  B.  B. 
Co..  13  Nov.,  136. 

The  district  court  "  ought  not  to  grant  a  new  trial  where  there  is 
conflicting  evidence,  except  the  weight  of  evidence  clearly  prepon- 
derates against  the  verdict."  If  the  district  court  grants  a  new  trial 
upon  this  ground  ''  the  appellate  court  will  not  interfere  unless  the 
weight  of  evidence  clearly  preponderates  against  the  reding  of  the 
dismot  court:"  Treadway  v.   Wilder,  9  Nev.,  70. 

With  these  well  settled  principles  we  will  proceed  to  review  such 
portions  of  the  evidence  as  is  deemed  necessary  for  a  determination 
of  the  question  under  consideration.  It  is  admitted  that  the  ore 
does  not  work  as  high  as  the  assays;  that  the  assay  value  of  the  ore 
is  not  the  true  value;  that  silver  is  assayed  ''  at  the  rate  of  one 
dollar  and  twenty-nine  one-hundred ths,  an  arbitrary  standard,  al- 
though the  actual  value  of  silver  is  very  much  below  that." 

The  answer  denies  the  quantity  and  value  of  the  ore  as  alleged  in 
the  complaint;  but  admits  that  the  defendant  dug  down,  mined  and 
removed  from  the  mining  ground  two  thousand  one  hundred  tons  of 
ore  of  the  value  of  four  dollars  per  ton,  and  that  said  mining  claim 
was  thereby  damaged  in  the  sum  of  eight  thousand  four  hundred 
dollars,  and  that  other  damage  was  committed,  as  alleged  in  the 
complaint,  to  the  extent  of  five  hundred  dollars.  The  ore  was  taken 
from  different  places  in  the  mine  designated  by  the  witnesses  as  ore 
body  B.  Southeast  Upraise,  Fire  Drift,  Gooseneck,  Fort  Probert, 
Leadville  and  Jumbo  Cave.  The  greatest  quantity  being  taken  from 
ore  body  "B."  "All  the  ore  taken  out  by  the  Bichmond  com- 
pany," says  the  witness,  Wescoatt,  ''  was  between  December,  1879, 
and  December,  1881,  except  Jumbo  Cave.  The  ore  was  taken  from 
Jumbo  Cave  in  the  summer  or  fall  of  1882."  There  is  a  variance  in 
the  testimony  of  the  respective  witnesses  as  to  the  proportion  of 
waste  to  be  deducted  from  the  amount  extracted.  For  the  purposes 
of  this  opinion,  we  shall  adopt,  without  discussion,  the  evidence  as 
offered  by  appellant  that,  from  the  gross  amount,  there  should  be 
deducted  one-third  for  waste,  and  fourteen  per  cent  for  moisture. 

Obb  BoDT  B.  Testimony  upon  the  part  of  respondent :  E.  M. 
Bobinson,  who  is  a  civil  and  mining  engineer  and  surveyor,  and  was 
superintendent  of  respondent's  mine,  testified  that  there  had  been 
six  thousand  and  sixty-nine  tons  of  ore  taken  out  by  the  Bichmond 
company,  of  the  value  of  sixty  dollars  per  ton  gold  and  silver,  and 
twenty-six  per  cent  lead.  N.  Wescoatt,  who  is  a  civil  and  mining 
engineer  and  surveyor,  and  who  was  in  the  employ  of  the  Biohmona 
company,   from  1877  to  1882,  and  was  assistant  superintendent  of 
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the  mine  dnriDg  the  last  three  years  of  his  employment,  testified 
that  he  was  **  very  familiar  with  the  ore  taken  from  ore  body  B.  *  *  * 
I  think  it  would  average  from  fifty  to  fifty-five  dollars  in  gold  and 
silver,  and  a  considerable  percentage  in  lead."  Thos.  J.  Bead,  a 
civil  engineer,  and  superintendent  of  mines,  estimates  the  value  at 
from  fifty  to  sixty  dollars  per  ton.  J.  N«  Williams,  who  had  been 
a  foreman  in  the  mine  of  the  Albion  company,  and  was  well  ac- 
quainted with  the  character  of  this  ore,  testified  that  from  his  exper- 
ience as  a  miner,  the  ore  taken  out  ''would  average  fifty  dollars  per 
ton;  it  was  a  good  grade  of  ore."  Other  testimony  was  offered  tend- 
ing to  show  that  the  value  of  this  ore  was  from  fifty  to  sixty  dollars 
per  ton. 

Testimony  upon  the  part  of  appellant  :«B.  Bickard,  who  was  thesa- 
perintendent  of  the  Bichmond  company  when  the  ore  was  extracted 
and  removed,  testified  that  he  had  '^a  good  idea  of  the  quality  of  all  the 
ore  taken  out  by  the  Bichmond  company  west  of  the  A.  0.  line.  I 
think  it  would  assay  in  gold  and  silver  about  thirty-five  dollars,  or 
forty  dollars  per  ton;  that  is,  the  ore  taken  from  ore  .body  B.  ;*'  that 
* '  the  grade  of  Bichmond  ores  smelted  was  about  fifty  dollars  on  an 
average.     We  have  lots  of  ore  from  the  Bichmond  mine  of  a  higher 

Sade  than  ore  body  B;"  that  '*the  average  assay  of  the  ore  from 
e  Bichmond  mine  is  from  forty-five  dollars  to  nfty-five  dollars  per 
ton.  Ore  bodies  vary  considerably — generally  lower  grade  near  the 
edges.  I  think  thirty-five  dollars  to  forty  dollars,  a  fair  average;" 
that  *  'the  profit  on  thirty-five  dollar  ore  was  two  dollars  and  nine- 
ty-eight  cents  per  ton  and  the  average  of  thirty-five  dollar  and 
forty  dollar  ore  was  five  dollars  and  twelve  cents  per  ton.  I  made  a 
mistake;  it  is  three  dollars  and  sixty-one  cents  per  ton."  He  then 
made  the  following  calculations :  ''  Take  one  hundred  tons  of  ore  of 
the  value  of  thirty-five  dollars  per  ton,  twenty-three  dollars  silver  and 
twelve  dollars  gold,  contains  one  thousand'seven  hundred  and  saYonty- 
eight  ounces  of  silver  and  fifty-eight  ounces  of  gold  and  twenty- five 
tons  of  lead;  after  deducting  smelting  losses,  leaves  one  thousand  six 
hundred  and  thirty-five  and  seventy-six  one-hundredths  ounces  of  sil* 
ver,  fifty-one  and  four  one-hundredths  ounces  of  gold  and  twenty-one 
and  twenty-five  one-hundredths  tons  of  lead.  Value  of  the  lead  at  New 
York  prices,  one  thousand  seven  hundred  and  forty-nine  dollars  and 
ninety- three  cents;  silver,  one  thousand  seven  hundred  and  thirteen 
dollars  and  five  cents;  gold,  one  thousand  one  himdred  and  twelve  dol- 
lars and  fifty-eight  cents :  total  four  thousand  four  hundred  and  seven- 
ty-five dollars  and  fifty-six  cents;  further  deductions:  freight,  thirty 
dollars  and  fif iy-seven  cents  per  ton  to  San  Francisco  on  the  total 
weight;  separating,  thirty-five  dollars  per  ton,  equals  sixty-five  dol- 
lars and  fifty-seven  cents  per  ton;  deductions  one  thousand  three 
hundred  and  thirty- six  dollars  and  ninety-three  cents  and  commis- 
sions forty-four  dollars  and  seventy-five  cents;  total  one  thousand 
four  hundred  and  thirty-eight  dollars  and  eleven  cents.  Total  value, 
net  crude  bullion,  three  thousand  and  thirty-seven  dollars  and  forty- 
five  cents  or  thirty  dollars  and  thirty-seven  cents  per  ton;  mining  and 
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smelting  twent7-foTir  dollars  and  ninety-fonr  cents  per  ton;  deduct 
from  the  net  yield,  leaves  five  dollars  and  forty-three  cents  per  ton 
net  profit  on  thirty-five  dollar  ore." 

Upon  his  cross-examination  he  testified  that  the  market  value  of 
fifty  doUar  ore  would  be  twenty- four  dollars  and  eighty-five  cents 
per  ton;  of  fifty- five  dollar  ore  it  would  be  twenty-eight  dollars  and 
sbventy-two  cents  and  of  sixty  dollar  ore  it  would  be  thirty-two 
dollars  and  twenty  cents.  Upon  his  redirect  examination  he  testi- 
fied as  follows:  ''I  stated  yesterday  that  the  market  value  of  ore 
that  assays  fifty  dollars  per  ton  was  twenty-four  dollars  and  ninety- 
eight  cents;  twenty-seven  per  cent  lead,  deductions  for  mining  and 
transporting,  nine  dollars  and  thirty-six  cents,  leaves  fifteen  dollars 
and  sixty-two  cents,  which  is  the  marke  t  value  of  fifty  dollar  ore.  Forty 
dollar  ore,  with  the  deductions,  eight  dollars  and  fifty-three  cents 
per  ton,  and  thirty-five  dollars  per  ton  ore,  with  the  deductions, 
▼cold  leave  five  dollars  and  five  cents  per  ton  as  the  market  value." 

In  relation  to  the  amount  of  ore  taken  out  he  testified  as  follows: 
"  I  have  heard  the  testimony  in  relation  to  the  sets  of  timber  in  ore 
body  B.  I  have  heard  it  stated  that  there  were  two  hundred  and 
seventy-two  sets  of  timbers  taken  out  by  the  Bichmond  company. 
As  I  calculate  it,  fifteen  cubic  feet  of  ore  to  the  ton,  there  would  be 
in  ore  body  B.  three  thousand  four  hundred  and  twenty-seven  tons. 
After  dednctiiig  one-third  for  waste,  there  would  be  two  thousand 
two  hundred  and  eighty-five  tons.  After  deducting  fourteen  per 
cent  for  moisture  there  would  be  one  thousand  nine  hundred  and 
sixty-five  tons;  there  would  be  a  still  further  reduction  if  all  the  sets 
vere  not  full  sets." 

Testimony  was  offered  by  appellant,  to  show  that  the  sets  of  tim- 
bers in  ore  body  B.  were  not  iiill  sets,  and  it  is  claimed  that  a  still 
further  reduction  of  the  number  of  tons  testified  to  by  Mr.  Bickard 
should.be  made  upon  this  account.  The  numbers  of  the  timber  sets 
were  taken  from  the  testimony  of  Mr.  Wescoatt,  who  testified  that 
while  in  the  employ  of  the  Bichmond  company  he  ''  went  into  that 
portion  of  the  mine  whenever  it  was  necessary  to  survey  for  the 
sets  of  timbers.  I  went  into  the  mine  once  or  twice  a  month  and 
made  a  record  of  all  the  sets  I  could  find.  I  had  charge  of  the  un- 
derground workings."  Appellant  introduced  a  letter  from  Mr. 
Wescoatt,  written  on  the  eighteenth  of  January,  1886,  in  reply  to  a 
letter  from  Mr.  Bickard,  in  which  he  stated  that  in  the  summer  of 
1882,  he  spent  several  months  compiling  maps  for  the  geological 
snivey  of  the  Eureka  district,  and  that  during  this  time  he  made  a 
horizontal  sectional  map  '*  showing  all  the  timber  sets  that  had  been 
put  in  the  Richmond  ground"  between  certain  points,  and  that 
''this  map  showed  that  the  Bichmond  company  had  taken  out  about 
three  hundred  sets  of  timbers  northwest  of  said  A.  G.  line."  Mr. 
We&coatt,  upon  being  called  in  rebuttal,  testified  as  follows :  ^'I 
meant  just  wnat  I  said  in  the  letter.  It  did  not  refer  to  ore  taken 
where  there  were  no  timber  sets  put  in.  In  the  estimate,  two  hun- 
dred and  seventy-two  sets  that  absolutely  existed.    Then  I  reduced 
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the  Gk>08eneok,  made  twenty-four  sets,  and  fire  sets  from  the  thir- 
teenth, made  three  hundred  and  one  sets.  There  was  ore  taken  from 
other  points:  Fire  Drift,  Fort  Probert  and  e|id  of  Albion  main 
lerel,  Jnmbo  Gave  and  some  other  places,  of  whioh  I  had  no  means  of 
estimating.  In  coontinff  the  timber  sets,  rednced  them  to  foil  sets. 
Made  three  hundred  and  one  foil  sets,  didn't  count  the  parts  of  sets 
as  full  sets." 

This  testimony,  although  severely  criticised  and  commented  upon 
by  appellant's  counsel,  is  not  contradicted.  Appellant's  witnesses 
all  testified  that  the  sets  of  timbers  were  not  full  sets;  but  none  of 
them  said  that,  if  reduced  to  full  sets,  there  would  not  be  three 
hundred  and  one  full  sets.  They  did  not  give,  or  pretend  to  give, 
the  number  of  sets,  independent  of  Wescoatt's  testimony,  but 
simply  stated  that  the  sets  of  Richmond  timbers  were  not  full  sets. 

Returning  to  the  question  of  the  value  of  the  ore,  the  statement 
shows  the  following  estimates  made  by  practical  miners  in  the  em- 
ploy of  the  Bichmond  company : 

Thomas  J.  Pearce:  ''  I  should  judge  that  the  ore  in  ore  body  B 
would  assay  from  thirty-five  dollars  to  forty  dollars  per  ton." 

John  G.  Jury:  ''  I  think  ore  body  B  would  assay,  on  the  whole, 
about  forty  dollars  per  ton." 

S.  Longley,  a  foreman  in  the  mine:  '*  I  worked  in  ore  body  6 
two  months.  *  *  *  I  am  well  acquainted  with  the  ore  in  the 
Bichmond  mine,  I  can  generally  estimate  about  what  the  ore  will 
assay.  I  think  that  ore  would  assay  in  the  neighborhood  of  forty 
dollars  per  ton  in  gold  and  silver,  I  think  that  would  be  a  good 
average." 

Southeast  Upraise.  Bespondent's  testimony:  Bobinson  testi- 
fied 'Uhat  there  was  seven  hundred  and  ninety-three  tons  of  ore  in 
that  ore  body."  Appellant's  testimony:  Bickard  testified  that  the  up- 
per part  of  this  ore  body  "  was  taken  out  by  the  Bichmond;  there 
was  five  hundred  and  twenty  tons  in  that;"  after  deducting  waste 
and  moisture,  *' there  would  be  two  hundred  and  ninety-eight  tons 
net." 

FiBE  Dbift.  Bespondent's  testimony:  Bobinson  testified  that 
the  ore  was  extracted  from  this  place  in  August,  1880 ;  he  estimated 
the  amount  at  three  hundred  tons  and  thought  it  *'  would  assay  up 
to  eighty  dollars  per  ton  and  thirty  per  cent  lead."  Appellant's 
testimony :  Bickard  said :  ' '  I  know  the  place  called  the  Fire  Drift. 
We  took  out  a  few  sets  there,  —I  expect  it  is  correctly  represented 
here  on  the  model, — ^about  three  hundred  tons.  After  deducting 
one-third  waste  and  fourteen  per  cent  moisture  there  would  be  one 
hundred  and  seventy-two  tons." 

GoosENEOK.  Bespondent's  testimony:  Wesooatt  testified  that 
**  the  ore  from  the  Gooseneck  was  taken  out  some  time  in  the  early 
part  of  1881."  Bobinson  estimates  the  amount  at  four  hundred  and 
ninety-five  tons.  Appellant's  testimony :  Bickard  testified  as  follows: 
'*  In  the  Gooseneck  the  Bichmond  took  out  two  hundred  and  fifty- 
six  tons  gross;  after  deducting  one-third  for  waste  and  fourteen  per 
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ont  for  moifltare,  there  would  be  one  hundred  and  forty-three  tons." 
W.  J.  BetaUick,  upon  his  croBS-examination,  said  that  the  ore  in 
Gooseneek  ''was  pretty  rich;  wonld  assay  from  sixty  dollars  to 
senenty  dollars  per  ton.  Lew.  Dnnkle:  ''I  think  the  ore  in  the 
Gkwaeneck  wonld  assay  forty  dollars  or  fifty  dollars  per  ton." 

FoBT  Pbobebt.  Respondent's  testimony:  Bobinson  estimated  the 
tmonnt  of  ore  taken  out  by  the  Bichmond  company  at  six  hundred 
and  fifteen  tons  and  said :  ''  The  ore  in  Fort  Probert  was  very  high 
grade  ore;  the  remnants  of  the  ore  that  was  left  was  very  high 
grade  ore,  went  high»  seventy-five  dollars  per  ton  in  gold  and  silver. 
I  do  not  remember  about  the  lead  in  that. '  Appellant's  testimony: 
Bickard  testified  that  ''Fort  Probert  was  a  natural  cave.  I  don't 
think  we  ever  took  any  ore  out  of  there."  Upon  his  oross-examination 
he  said:  ' '  I  don't  think  the  Biohmond  took  out  any  ore  from  what 
is  called  Fort  Probert.  My  recollection  is,  none  taken  out.  I  may  be 
mistaken  about  that.  My  impression  is,  though,  there  was  none 
taken  out.  Wouldn't  swear  one  way  or  the  other."  Longley  said: 
"  We  took  some  ore  out  down  at  thirteenth  chamber.  I  think  from 
Fort  Probert  about  two  hundred  tons;  it  was  taken  out  in  1880." 
Making  the  deduction  for  waste  and  moisture  as  in  the  other  ore 
bodies,  woold  leave  the  amount  one  hundred  and  five  and  one -third 
tons. 

LB4DViLiiB.  Bespondent's  testimony:  Bobinson  estimates  the 
amount  of  ore  taken  out  at  six  hundred  and  thirty-five  tons,  and 
staiea  its  value  at  "  fifty  dollars  per  ton,  and  fifty  per  cent  lead." 
There  is  some  confusion  as  to  the  dates  when  this  ore  was  removed. 
Weaeoatt  testified  that  the  Bichmond  company  took  the  ore  in  the 
-  lattw  part  of  1879  or  1880.  *  *  *  November  or  December, 
1879.  »  *  *  We  struck  Leadville  in  November,  1879,  and  it  was 
taken  out  in  December. "  Upon  his  cross-examination  he  said :  * '  The 
body  of  ore  in  Leadville  was  discovered  in  November,  1879,  and  we 
staited  to  take  it  out  in  December.  I  think  there  had  been  but  a 
few  sets  taken  out  by  December  26  (29),  1879.  It  was  aU  taken  out 
by  May,  1880." 

Appellant's  testimony:  Bickard  testified  that  "Leadville  was  not. 
taken  out  by  us."  Upon  his  cross-examination,  he  said:  "  I  don't 
tiiiak  Lieadville  was  ta&en  out  by  us. "  Longley  said :  "  I  cannot  rec- 
ollect definitely  how  much  ore  was  taken  out  of  ther^.  I  think, 
abont  one  hundred  and  fifty  tons."  Beduoing  this  amount,  as  in 
other  ore  bodies,  by  deducting  the  waste  and  moisture,  would  make 
seventy-nine  tons  net. 

Jumbo  Gave.  Bobinson  testified  that  one  hundred  and  thirty-six 
tons  of  ore  was  "  taken  by  the  Bichmond  company,"  from  this  place; 
hit  ae  there  is  no  positive  testimony  that  this  ore  was  taken  before 
^  twenty- seventh  of  May,  1882,  within  the  time  alleged  in  the  com* 
phunt,  we  exclude  it. 

The  foregoing  is  a  fair  synopsis  of  the  testimony  with  reference  to 
the  paitieuuur  ore  bodies.  There  is  a  great  deal  of  testimony  in  the 
stetement  on  appeal  as  to  the  working  of  similar  ore  from  the  same 
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ore  bodies  by  the  respondent;  the  samples  of  ore  assayed;  the  nam- 
ber  of  cubic  feet  of  ore  to  make  a  ton;  the  size  and  dimensions  of 
the  timbers  used  in  the  mine,  and  other  matters  tending  more  or  less 
to  corroborate  the  claims  of  the  respective  parties  as  to  the  amount 
and  value  of  the  ore.  No  separate  account  was  kept  by  the  Rich- 
mond company  of  the  number  of  tons  of  ore,  or  of  its  value,  re- 
moved and  smelted  by  it  from  the  ground  west  of  the  A.  0.  line. 

The  testimony  introduced  by  respondent  tended  to  show  that  the 
ore  in  ore  body  B  was  of  greater  value  than  the  ore  in  other  parts 
of  the  mine,  and  that  the  ore  from  this  place  was  mixed  with  ore 
from  other  places,  by  the  Richmond  company,  in  order  to  reduce  its 
value.  Wescoatt  testified  that  the  ore  taken  out  from  ore  body  B 
^'was  mixed  in  the  chutes  and  run  into  the  cars,  and  went  down  to 
the  furnaces  with  ores  from  other  parts  of  the  mine,*'  and  that  the 
Richmond  company  was  ''  in  the  habit  of  taking  ore  from  ore  body 
B  at  that  time  and  mixing  it  with  ore  of  lower  grade,  from  other 
parts  of  the  Richmond  mine,  to  make  it  of  an  average  value.*'  The 
testimony  offered  upon  the  part  of  appellant  tended  to  show  that  the 
ore  from  this  ore  body  was  of  a  less  grade  than  the  ore  from  other 
parts  of  the  mine.  liongley  testified  that  the  Richmond  company 
''  mixed  other  ore  from  different  parts  of  the  mine  with  the  ore  from 
ore  body  B  to  raise  the  grade  of  ore  body  B." 

There  was,  also,  general  testimony  given  by  Mr.  Rickard,  as  fol- 
lows: "Three  hundred  sets  of  timbers  will  represent  the  whole 
amount  taken  out  by  the  Richmond  company,  including  waste — ^two 
thousand  one  hundred  and  fifty  tons,  in  all,  taken  out  by  the  Rich- 
mond company  west  of  the  A.  O.  line. "  Upon  his  re-direct  exami- 
nation he  said :  '*  In  my  judgment,  there  was  two  thousand  one  hun- 
dred and  fifty  tons  of  ore  taken  out  by  the  Richmond  company,  west 
of  the  A.  C.  line,  from  the  Albion  ground.  I  don't  know  whether 
there  was  anv  taken  from  Fort  Probert  or  not.  The  value  of  the  ore 
taken  was  about  forty  dollars  assay  value  per  ton." 

Taking  the  amounts  given  by  him  in  each  of  the  ore  bodies,  we 
have  in  ore  body  B.  one  thousand  nine  hundred  and  sixty-five  tons; 
Southeast  Upraise,  two  hundred  and  ninety-eight;  Fire  Drift,  one 
hundred  and  seventy-two;  Gooseneck,  one  hundred  and  forty- three; 
a  total  of  two  thousand  five  hundred  and  seventy-eight  tons;  add  to 
this,  as  testified  by  Longley,  one  hundred  and  five  and  one  third 
tons  from  Fort  Probert,  and  seventy-nine  tons  from  Leadville,  and 
we  have  a  total  of  two  thousand  seven  hundred  and  sixty-two  and  one 
third  tons,  as  testified  to  by  appellant's  witnesses.  From  this,  per- 
haps, there  should  be  deducted,  say  tweniy-nine  tons  for  the  amount 
of  ore  taken  from  LeadvUle  piior^to  the  twenty-ninth  of  December, 
1879.  This  would  leave  a  total  of  two  thousand  seven  hundred  and 
twelve  and  one-third  tons  net. 

The  testimony  upon  the  part  of  respondent,  makes  about  nine 
thousand  tons  gross.  The  deductions  for  waste  and  moisture, 
claimed  by  appellant,  would  leave  the  ar  ount  over  four  thousand 
five  hundred  tons  net.     Estimating  the  amount  of  ore  and  the  value 
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npoQ  the  testimony  of  respondent's  witnesses,  we  have  many  thou- 
sandsof  dollars  more  than  the  amount  fonnd  by  the  jury.    Estimat- 
ing the  net  amount  of  the  ore  at  two  thousand  seven  hundred  and 
tweWe  and  one-third  tons,  as  testified  to  bj[  appellant's  witnesses, 
and  its  Talue  at  foriy  dollars  per  ton,  as  testified  to  by  some  of  the 
witnesses  for  appellant,  and  the  market  value  at  eight  dollars  and 
fifty-three  cents  per  ton,  as  testified  to  by  Mr.  Bickard,  we  have  the 
ram  of  twenty-three  thousand  one  hundred  and  thirty-six  dollars  and 
twenty  cents;  adding  the  admitted  damages  of  five  hundred  dollars, 
and  lef^al  interest  for  three  years,  would  make  a  total  of  thirty  thou- 
fisnd  scTen  hundred  and  twenty-seven  dollars  and  six  oents,  which  is 
leventeen  thousand  four  hundred  and  seventy-seven  dollars  and 
ax  cents  more  that  the  verdict  of  the  jury.    Even  estimating  it  at 
thirty-five  dollars  per  ton,  the  lowest  amount  named  by  any  witness, 
and  the  market  value  at  five  dollars  and  five  cents,  which  is  the  low- 
est amount  named  by  Bickard,  in  connection  with  any  of  his  calcu- 
lations  as  to  the  expenses  of  reducing  the  ore  and  deductions  to  be 
made  from  the  assay  value,  we  have  the  amount  of  thirteen  thousand 
Bx  hnndred  and  ninety-seven  dollars  and  tweniy-eight  cents;  with 
damages  and  legal  interest  added  as  above,  it  amounts  to  eighteen 
thousand  four  hundred  and  fifty-six  dollars  and  forty-six  cents, 
which  is  five  thousand  two  hundred  and  six  dollars  and  forty-six 
cents  in  excess  of  the  amount  found  by  the  jury. 

These  conclusions  render  it  unnecessary  to  consider  whether  the 
district  jndge,  by  his  criticisms  upon  the  appellant's  witnesses,  in 
granting  a  new  trial  exhibited  any  passion  or  prejudice,  or  whether 
from  the  testimony  it  is  made  to  appear  that  appellant  acted  inno- 
eently,  and  in  gocnl  faith  in  removuo^  the  ore,  or  was  guilty  of  such 
culpable  n^ligence  as  to  make  it  liable  for  the  gross  value  of  the 
Ofe,  and  some  other  minor  questions  argued  by  counsel. 

The  yerdiet  of  the  jury  cannot  be  sustained  upon  any  impartial, 
rational  or  intelligent  consideration  of  the  evidence  as  set  forth  in 
the  statement  on  appeal. 
The  €ndear  of  the  district  court  granting  a  new  trial,  is  affirmed. 
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SUPREME  COURT  OF  OREGON. 
MoOlukg  v.  Stewabt,  Assignee,  bto. 

Filed  October  26,  1886. 

EziHPnoN  FROM  Execution— Watch— Wbabino  Apparel.— A  watch  of  moderate  valve 
may  be  exempt  from  execution  or  assignment  by  any  insolvent  debtor,  as  "  necessary  wear> 
ing  appareL"  But  in  a  controversy  between  the  debtor  and  his  assignee,  if  thefonner  daims 
BQch  watch  as  exempt,  he  must  affiirmaiively  show  the  facts  which  sustain  his  right  to  the 
exemption  claimed. 

Appeal  from  the  circait  court.    The  opinion  states  the  facts. 

J.  K.  Weatherford,  for  the  appellant. 

H.  H.  Hewitt  &  L.  Fltpm,  for  the  respondents. 

LoBD,  J.  This  is  an  appeal  from  an  order  of  the  circuit  court  re- 
quiring the  appellant,  an  insolvent  debtor,  to  surrender  and  deliver 
up  to  his  assignee,  for  the  benefit  of  his  creditors,  a  gold  watch  and 
chain,  valued  dj  his  evidence  to  be  worth  from  fifty  to  seventy  dol- 
lars. By  his  deed  of  assignment  the  appellant  transferred  to  his 
assignee  all  his  property  except  such  as  was  exempt  from  execution, 
but  without  any  specification  of  such  exempt  property.  The  con- 
tention of  the  appellant  is,  that  a  watch  and  chain  may  be  properly 
considered  as  an  article  "of  wearing  apparel,**  and,  as  such,  it  is 
exempt  from  execution,  and  protected  oy  his  assignment.  Our  stat- 
ute provides  that  the  ''necessary  wearing  apparel  owned  by  any 
person  to  the  value  of  one  hundred  dollars,**  snail  be  exempt  from 
execution  if  selected  and  reserved  by  the  judgment  debtor,  or  his 
agent,  at  the  time  of  the  levy,  or  as  soon  thereuter  before  the  sale 
thereof  as  the  same  shall  be  Imown  to  him,  and  not  otherwise :  Code, 
sec.  297,  and  sub.  2. 

The  question  whether  a  watch  is  a  necessary  article  of  wearinff 
apparel,  and,  as  such,  exempt,  seems,  from  the  decisions,  to  depend 
upon  the  particular  facts,  or  attendimt  circumstances  of  each  ease, 
such  as  tne  value  of  the  watch,  the  condition  and  business  of  the 
debtor,  etc.,  and  has  been  differently  decided  under  different  cir- 
cumstances. In  Be  Steele,  the  meaning  of  the  term  ''  wearing  appa- 
rel,*' used  in  the  bankrupt  act,  was  carefully  considered  by  Ham- 
mond, J.,  of  the  United  States  district  court  for  the  western  district 
of  Tennessee.  John  Steele  had  been  allowed,  and  claimed  no  ex- 
emption except  a  watch  which  was  described  as  ''  a  plain  old-style  sin- 
gle case  gold  watch,  which  he  had  owned  for  twenty-five  years  or  more, 
and  which  would  scarcely  sell  for  twenty-five  dollars."  The  question 
was,  whether  it  could  be  held  by  him  as  exempt  under  the  law  ex- 
empting '*  other  articles  and  necessaries,**  and  ''wearing  apparel.*' 
The  learned  judge  said:  "It  would  not  be  doing  any  great  violence 
to  the  meaning  of  the  term  '  wearing  apparel,'  as  used  in  the  bank- 
rupt act,  to  include  in  it  a  gold  watch  of  moderate  value.  The  defi- 
nition of  the  word  apparel,  as  given  b^  lexicographers,  is  not  confined 
to  clothing;  the  idea  of  ornamentation  seems  to  be  rather  a  promi- 
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Dent  element  in  the  word,  and  it  is  not  improper  to  say  that  a  man 
"▼ears*"  a  watoh  or  *' wears"  a  oane.  The  exemption  law  of  Ar- 
bnsas  says  that ''  wearing  apparel,  except  watches,  shall  be  exempt  :*' 
Ark.  Dig.,  503;  4  James'  Bankruptcy,  68;  Avery  and  Hobbs'  Bank- 
roptcy,  68.    The  court  allowed  John  Steele  the  watch. 

in  Bothschild  et  al.  y.  Bretler,  18  Minn. ,  362,  it  was  held  that  a 
ffllrer  watch  and  chain,  worth  forty  or  fifty  dollars,  worn  by  the 
debtor,  is  not  exempt  under  the  statute  as  *'  wearing  apparel  qt  the 
debtor  and  his  family,"  the  court  say:  "  That  an  article  maybe  worn 
does  not  make  it  wearing  apparel  within  this  statute.  The  words 
are  to  be  construed  in  tnis  case  according  to  the  common  and  ap- 
prored  usage  of  the  language,  namely,  as  referring  to  garments,  or 
elothing  generally  designed  for  wear  of  the  debtor  and  his  family.  ^ 
In  Gooch  V.  Gooch,  33  Me.,  635,  it  was  held  that  a  watch  which  the 
testator  had  been  in  the  habit  of  carrying  with  his  person  does  not 
ptss by  a  bequest  of  his  wearing  apparel.  Wells,  J.,  says:  "The 
ordinary  meaning  of  wearing  apparel  is  vesture,  garments,  dress: 
that  which  is  worn  by  or  appropriated  to  the  person.  Ornaments, 
may  be  so  connected  and  used  with  the  wearing  apparel,  as  to 
belong  to  it;  there  are  implements,  such  as  pencils  and  penknives, 
earned  about  the  person,  but  not  connected  with  the  wearing 
apparel,  these  are  not  to  be  considered  as  clothing.  To  which  class 
does  a  watch  belong?  It  may  not  properly  be  called  an  implement, 
for  it  is  used  merely  to  look  at,  neither  is  it  used  as  clothing  or 
foatore.  In  its  use  it  more  nearly  resembles  the  pencil  or  penknife. 
The  court  are  of  the  opinion  that  the  watch  did  not  pass  under  the 

Shraae  wearing  apparel.  "  In  Sawer  v.  Heirs  of  Sawer.  28  Yt., 
SI,  it  was  held  that  a  watch  was  not  to  be  deemed  wearing  apparel. 
The  court  say,  * '  though  a  watch  may  have  a  farther  use  than  mere 
ornament,  yet  tiiere  is  not  enough  to  make  it  and  its  incidents  wear- 
ing apparel."  But  on  this  point  Bedfield,  0.  J.,  thought  otherwise, 
sajing  that  **  it  seems  tome  that  a  watch  which  one  wears  and  the 
dunn  and  seals  are  dress  and  apparel."  In  Smith  v.  Smith,  16  Geo., 
^,  an  insolvent  moved  to  exempt  from  sale  a  watch  that  he 
claimed  to  be  part  of  his  ''  wearing  apparel."  His  wife  had  claimed 
and  been  allowed  a  gold  watch.  The  court  say :  ' '  Yitrious  articles  of 
property  have  from  time  to  time  been  exempted  by  the  legislature 
from  this  liability ,  but  among  these  articles  is  not  to  be  found  watches 
nnless  they  come  under  the  head  of  '  wearing  apparel.'  It  is  doubtful 
whether  they  can  be  made  to  come  under  that  head;  if,  however,  they 
<^.  we  think  that  not  more  than  one  can  be  made  to  do  so."  In 
Hack  V.  Parks,  8  Oray,  620,  which  was  an  action  of  tort  for  taking 
the  plaintiff's  watch  from  his  person  by  force,  the  court  seems  to 
liave  considered  the  watch  as  '*  part  of  his  dress  or  apparel."  As 
uaving  some  bearing  upon  this  subject,  see  also  In  reThiel,  4Bi3S., 
iti.;  /a  re  Graham,  2  Biss.,  449;  Bumpus  v.  Maynard,  38  Barb., 
626;  Uerm.  on  Ex.,  sec.  99. 

The  exemption,  however,   under  our  statute,  is  limited  to  the 
''necessary  wearing  apparel  owned  by  any  person,  to  the  value  of 
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one  handred  dollars."  In  construing  the  word  ''necessary"  in 
such  connection,  the  courts  have  been  inclined  to  a  liberal,  rather 
than  a  rigid  construction.  In  Towns  v.  Pratt,  39  N.  H.,  349,  under  a 
statute  exempting  the  ''wearingapparel  necessary  for  the  debtor  and 
his  family,"  the  court  saj^:  **The  word  'necessary,' as  here  used, 
is  not  to  be  understood  m  its  most  rigid  sense,  implying  something 
indispensable,  but  as  equivalent  to  convenient  and  comfortable: 
Peverly  v.  Sayles,  10  N.  H.,  356.  It  would,  therefore,  include  such 
articles  of  dress  or  clothing  as  might  properly  be  considered  among 
the  necessaries  in  contradistinction  to  the  luxuries  of  life."  Dovlin 
Y.  Stone,  4  Gush.,  359.  If  a  watch  is  in  no  sense  "wearing  ap- 
parel," as  some  of  the  authorities  indicate,  the  judicial  construction 
of  the  word  * '  necessary  "  is  of  no  importance.  On. the  other  hand, 
it  would  seem  that  if  a  watch  worn  by  a  person,  may  be  considered 
as  a  part  of  his  dress  or  apparel,  tne  word  "  necessary,"  as  judi- 
cially construed,  would  not  so  materially  affect  the  meaning  of  the 
phrase  ' '  wearing  apparel "  as  to  exclude  it.  It  is  probably  true 
that  a  watch  is  ordinarily  worn  more  for  convenience  than  as  a  mere 
luxurious  ornament.  But  to  determine  whether  it  is  one  or  the 
other,*  necessary  or  luxurious,  as  an  article  of  dress  or  apparel,  the 
value  of  the  watch  is  allowed  to  have  a  controlling  influence  in  de- 
termining that  result.  If  the  value  of  the  watch  be  unreasonable, 
or  too  much  money  be  invested  in  it,  the  law  regards  it,  as  justice  to 
the  creditors  would  require,  rather  as  a  luxury  than  a  necessity. 
Jtnd  under  our  statute  this  element  of  value  would  necesswcily  be- 
come an  important  factor  as  the  exemption  of  "wearing  apparel" 
is  limited  to  one  hundred  dollars.     But,  as  we  have  seen  upon  the 

auestion  whether  a  watch  is  a  necessary  article  of  wearing  apparel, 
le  authorities  are  conflicting,  upon  the  whole,  our  own  judgment  in- 
clines us  to  the  opinion  that  the  phrase  "  necessary  wearing  ap- 
parel "  as  used  in  our  statute  may  include  in  it  a  watch  of  moderate 
value  without  doing  violence  to  its  meaning.  We  are  not,  therefore, 
prepared  to  say  that  a  watch  of  moderate  value  is  not  a  necessary 
article  of  wearing  apparel,  and  as  such  exempt,  when  it  is  made  to 
appear  affirmatively,  that  the  watch  and  otner  articles  of  apparel 
selected  or  reserved  do  not  exceed  the  amount  limited  by  the  statute. 
^^Prima  facie,  all  tiie  personal  property  of  a  judgment  debtor 
is  liable  to  levy  and  sale  upon  execution.  If  he  would  claim  ex- 
emption for  any  of  such  property,  he  must  bring  himself  and  property 
within  the  exception  of  some  statute,  by  proper  proof.  lio  prop- 
erty in  his  possession  is  exempt  per  se:"  Davis  v.  Prossen,  32  Barb., 
291. 

It  lies  with  the  party  claiming  property  to  be  exemi>t  to  prove 
the  facts  affirmatively  which  go  to  establish  it.  Until  it  is  made  to 
appear,  at  least,  what  are  the  articles,  and  their  value,  of  wearing 
apparel,  selected  and  reserved  by  the  judraient  debtor,  the  court 
cannot  determine  whether  the  privilege  of  tne  exemption  laws  have 
been  properly  exercised,  or  abused  to  the  injury  of  creditors.  There 
is  notning  in  the  deed  of  assignment,  or  in  this  record,  to  show 
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what  articles  of  wearing  apparel,  or  the  valae  of  the  same,  which 
the  appellant  has  reserved,  except  that  he  testifies  that  he  has  kept 
as  exempt  a  gold  watch  and  chain  worth  from  fifty  to  seventy-five 
dollars.  What  other  wearing  apparel,  and  from  the  necessity  of  the 
case  he  must  have  retained  some,  the  quantity  and  its  value  he  is 
silent  about,  the  creditors  have  a  right  to  know,  and  the  facts  lie 
within  his  knowledge,  and  unless  he  shows  affirmatively  the  facts 
which  sustain  his  right  to  the  exemption  claimed,  the  court  will 
hardlv  aid  him  by  presumption.  This  the  appellant  has  not  done, 
and  the  record  before  us  discloses  no  error. 
The  judgment  must  be  affirmed. 


Boon  v.  Boon. 

Filed  October  it9,  1885, 

DivoBCB— Form  of  Decree— Division  of  Propbbtt— Oostodt  of  Minor  Children.— 
The  provision  of  section  495  of  the  civil  code,  that  "  whenever  a  marriage  shall  b^  declared 
void  and  dissolved,  the  party  at  whose  prayer  such  decree  shall  be  made  shall  in  all  cases  be 
entitled  to  the  undivided  one-third  part  *  *  *  of  the  whole  of  the  real  estate  owned  by 
the  oUier  party  at  the  time  of  the  decree,"  etc.,  is  imperative;  while  the  provision  of  section 
497,  empowering  the  court  to  further  decree,  for  the  care  and  custody  of  minor  children,  and 
for  the  recovery  from  the  party  in  fault  of  such  an  amount  of  money  as  may  be  just  for  the 
maintenance  of  the  other,  is  permissive  only. 

The  Same. — A  decree  of  divorce  should  provide  for  the  care  and  custody  of  the  minor 
chUdren,  if  there  are  any. 

The  Same— Cruel  Treatment— Evidence.— llie  evidence  in  support  of  the  allegations 
of  cruel  and  inhuman  treatment  by  the  defendant  reviewed  at  lengtn,  and  held  not  to  war- 
rant a  decree  of  divorce. 

Appeal  from  the  oirouit  court.     The  opinion  states  the  facts. 

B.  F.  Bonham,  for  Daenna  Boon. 

Oeorge  H.  Burnett  and  Mark  A.  FuJlerton,  for  H.  D.  Boon. 

Thaieb,  J.  This  appeal  is  from  a  decree  rendered  by  the  circuit 
oourt  for  the  county  of  Marion,  in  a  suit  brought  by  Mrs.  Duenna 
Boon  against  her  husband  Mr.  H.  D.  Boon,  for  a  divorce.  The  cir- 
cuit court  granted  Mrs.  Boon  the  divorce,  but  did  not  decree  her  any 
portion  of  her  husband's  property,  nor  make  any  provision  for  the 
custody  and  support  of  the  children  of  the  parties,  nor  grant  alimony  to 
the  wife.  Both  parties  appealed,  the  plaintiff  from  a  part  of  the  decree, 
the  neglect  to  grant  her  the  third  interest  in  the  defendant's  real 
property,  provide  for  the  care  and  custody  of  the  children  and  de- 
cree the  recovery  of  an  adequate  sum  of  money  for  their  support; 
the  defendant  from  the  whole  decree. 

Section  495  of  the  civil  code  provides  that  '*  whenever  a  marriage 
shall  be  declared  void  or  dissolved,  the  party  at  whose  prayer  such 
decree  shall  be  made,  shall  in  all  cases  be  entitled  tQ  the  undivided 
one-third  part,  in  his  or  her  individual  right,  in  fee,  of  the  whole  of 
the  real  estate  owned  by  the  other  at  the  time  of  such  decree,  in 
addition  to  the  further  decree  for  maintenance  provided  for  in  sec- 
tion 497;  and  it  shall  be  the  dufy  of  the  oourti  in  aU  such  cases,  to 
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enter  a  decree  in  accordance  with  the  provision."  Said  section  497 
empowers  the  court  to  further  decree,  for  the  care  and  custody  of 
the  minor  children,  and  for  the  recovery  from  ttie  party  in  fault,  snoh 
an  amount  of  money  in  gross  or  installments,  as  may  be  just  and 
proper  for  such  party  to  contribute  to  the  maintenance  of  the  other. 
This  section  is  only  permissive  in  form,  but  the  former  one  is  im- 
perative. I  think,  however,  that  the  decree  in  such  a  case  would 
be  imperfect  unless  it  provided  for  the  care  and  custody  of  the 
minor  children,  if  there  were  any.  The  decree  therefore  snould  be 
modified  if  allowed  to  stand.  Tne  defendant  claims  that  it  should 
not  stand  but  that  it  should  be  reversed  upon  the  grounds  that  the 
allegations  of  the  complaint  and  proofs  submitted  do  not  warrant  it. 
By  the  laws  of  this  state,  a  dissolution  of  the  marriage  contract 
may  be  declared  at  the  suit  of  the  injured  party  for  certain  causes, 
amon^  which  is,  for  cruel  and  inhuman  treatment,  or  personal  in- 
dignities rendering  life  burdensome.  The  suit,  in  this  case,  was 
instituted  upon  that  ground,  and  it  is  claimed  upon  the  part  of  the 
wife  that  she  has  been  subjected  to  that  character  of  treatment  by 
her  husband. 

It  appears  that  the  parties  married  in  1871;  that  they  had  five 
children,  the  oldest  aged  twelve  years,  and  the  youngest  SLsed  three 
years,  at  the  time  that  the  suit  was  commenced.  The  husoand  has 
been  in  business,  keeping  a  book  store,  and  is  still  engaged  in  that 
business,  and  has  been  successful,  financially;  has  accumulated  a 
.  reasonable  competency;  that  he  has  supported  his  family  comfort- 
ably, and  that  the  wife  and  children  have  a  good,  comfortable  home. 
The  husband  has  been  unfortunately  addicted  to  drinking  to  excess 
at  long  intervals,  but  it  has  not  incapacitated  him  from  attending  to 
his  affairs,  or  rendered  him  morose  or  ugly.  The  wife  says  herself, 
''  that  he  is  harmless  on  such  occasions. '  She,  however,  claims 
that  for  a  number  of  years  past  he  has  manifested  a  jealous  disposi- 
tion towards  her  when  she  would  speak  to  other  gentlemen,  and  find 
fault  with  her  when  she  would  go  out  in  town,  for  so  doing;  that 
upon  such  occurrences  he  would  taunt  her  by  inquiring  whether  she 
had  not  been  to  some  disreputable  place  or  called  on  some  disrepu- 
table person.  She  says  that  for  some  time  past  she  has  been  in  poor 
health,  has  been  under  medical  treatment  for  disease  peculiar  to 
females,  and  that  her  physician  had  advised  her  that  unless  her  hus* 
band  would,  to  a  great  extent,  refrain  from  sexual  indulgence  she 
could  not  be  successfully  treated,  but  that  against  her  protest,  and 
the  advice  of  the  physician,  the  husband  had  persisted  in  sexual  in- 
tercourse with  her  to  such  an  extent,  as  she  was  advised  by  her 
physician,  that  it  had  greatly  injured  her  health  and  endangered  her 

The  proofs  in  the  case  were  mainly  directed  to  the  question  of  the 
husband's  jealousy,  and  his  conduct  connected  therewith.  A  num- 
ber of  charges  of  misconduct  on  his  part  are  made  in  the  evidence, 
but  which  he  has  explained  away  or  denied.  The  chawes  in  the 
complaint  are  of  such  a  character  that  if  ike  proof  showBd  that  the 
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husband  had  heea  impmdent,  unreasonable  and  persistent,  it  would 
not  necessariy  establish  ^'  cruel  and  inhuman  treatment  or  personal 
indigDities  rendering  life  burdensome." 

Jealousy  on  the. part  of  a  husband  may  arise  from  a  strong  attach- 
ment for  his  wife,  from  high  sense  of  honor  for  her  reputation,  and 
ft  desire  that  she  shall  be  and  appear  perfect.  Again,  it  may  be 
incited  by  imprudent  conduct  upon  her  part.  She  may  so  demean 
herself  as  to  attract  attention  and  cause  comment,  and  nothing  is 
more  oalcalated  to  exasperate  a  sensitive  man  than  that.  Whenever, 
therefore,  his  conduct  nas  resulted  from  the  influences  referred  to, 
and  has  not  been  too  unreasonable  and  violent,  it  could  not  be 
deemed  ''crael  and  inhuman."  It  is  where  he  evinces  a  malignant 
desire  to  vex,  annoy  and  harrass  the  wife,  that  he  could  be  justly 
chargeable  with  the  character  of  conduct  referred  to.  The  husband 
who  provides  a  suitable  home  for  his  family,  and  a  reasonable  and 
proper  maintenance  for  his  wife,  is  not  liable  to  be  actuated  by 
malicious  motives  in  his  conduct  toward  her. 

I  assume  in  the  outset  that  the  plaintiff  has  been  to  the  defend- 
ant a  virtuous  wife;  but  it  cannot  be  claimed,  in  the  light  of  the  evi- 
dence, that  she  has  always  been  prudent  in  her  conduct,  and 
amiable  in  her  temper.  Her  riding  with  a  certain  young  man  upon 
two  occasions,  her  visiting  his  place  of  business,  and  her  sitting 
upon  the  porch  with  another  young  man  an  unseemly  length  of 
time,  while  staying  at  a  certain  summer  resort,  were  acts  calculated 
to  excite  comment,  and  did  occasion  remark;  and  reports  were  con- 
veyed to  her  husband  regarding  her  conduct  in  those  particulars.  ' 
The  acts  in  themselves  may  have  been,  and  no  doubt  were,  entirely 
innocent,  bat  were  not.  prudent.  These  reports,  coming  to  the 
husband,  and  several  anonymous  letters  that  evidently  some  vile 
wretch  sent  him  through  the  postofSce  and  otherwise,  warning  him 
of  her  infidelity,  seem  to  have  occasioned  all  the  alleged  misconduct 
on  bis  part  complained  of.  And  it  is  no  wonder  if  he  did,  under 
the  circumstajices,  become  excited  and  aggressive.  What  husband 
would  not,  in  such  a  case,  demand  an  explanation  from  his  wife — 
would  not  with  great  solicitude  inquire  what  it  meant,  and  would 
not  enjoin  upon  her  a  strict  observance  of  highly  proper  conduct. 
The  evidence  tends  to  prove  that  he  set  a  watch  upon  her  move- 
ments. She  certainly  could  not  complain  of  that,  and,  as  I  remem- 
ber the  evidenoe,  did  not.  The  information  he  had  received  was 
well  calculated  to  excite  suspicion,  and  as  long  as  he  continued  his 
investi^tion  in  good  faith  for  the  purpose  of  ascertaining  the  truth 
or  falsity  of  the  reports,  he  acted  properly.  His  own  honor  and  the 
honor  of  his  children  was  involved  in  the  affair. 

The  counsel  for  the  plaintiff  animadverted  with  much  stress  upon 
the  fact  that  he  did  not  destroy  at  once  the  anonymous  letters  he 
received.  It  is  true  that  those  letters  were  indecent  and  unfit  to  be 
read,  and  the  first  impulse  of  virtuous  indignation  would  naturally 
be  to  destroy  them.  JBut  their  author  was  guilty  of  a  crime.  Who- 
eror  he  wasy  be  committed  an  offense  when  he  transmitted  obscene 
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matter  of  that  character  through  the  United  States  mails.  Both 
the  plaintiff  and  defendant  manifested  a  desire  to  detect  the  gailty 
person.  Now,  without  the  letters,  there  would  be  no  evidence  of 
the  offense.  In  view  of  that  it  wonld  be  necessary  to  preserve  them, 
and  it  may  be  that  they  were  preserved  in  conseqnence  of  that 
fact. 

Said  connsel  farther  claims  that  the  defendant  ^'believed  the 
contents  of  the  letters  to  be  true;  that  he  taunted  the  plaintiff  in 
regard  to  matters  contained  in  one  of  them."  The  matter  referred  to 
is  the  statement  in  the  letter  that  she  was  accnstomed  to  meet  men 
at  their  barn,  and  she  testifies  that  defendant  came  home  in  haste 
one  morning  and  said  he  was  a  going  to  have  his  barn  insured.  She 
says  that  * '  at  the  time  he  did  not  say  whv,  but  she  found  out  that 
he  had  been  warned  in  the  letters;  that  he  was  afraid  they  would 
have  a  cigar  and  set  the  barn  on  fire.''  How  she  found  this  out  does 
not  appear,  and  I  imagine  that  she  only  inferred  it,  the  inference 
may  have  been  correct,  or  may  not.  The  defendant  might  not  have 
had  that  circumstance  in  view  at  all  when  he  made  the  remark,  but 
if  he  had,  it  very  probably  was  intended  as  facetious. 

She  testified ,  in  answer  to  this  question,  * '  Did  your  husband  ever 
accuse  yon  of  unchastity  or  improper  or  criminal  relations  with  other 
men  ?"  that  he  never  did;  so  that  she  could  not  have  regarded  the  re- 
mark referred  to  in  any  such  light.  I  am  unable  to  discover  in  the 
case  any  sufScient  proof  of  cruel  and  inhuman  treatment  as  alleged  in 
the  complaint,  nor  does  the  plaintiff  seem  to  claim  it.  When  Dr.  T. 
L.  Golden  asked  her,  after  the  suit  was  commenced,  what  were  her 
grounds  for  expecting  a  divorce,  her  answer  was,  *'  that  Mr.  Boon 
objected  to  her  going  where  she  pleased,  and  with  whom  she  pleased, 
and  that  she  thought  a  woman  had  a  perfect  right  to  do  as  she  pleased 
and  go  with  whom  she  pleased."  It  may  be  inferred  from  this  that 
she  regarded  the  marriage  relation  with  her  husband  as  too  much  of 
a  restraint  upon  her  free  course.  The  charge  that  the  defendant 
unreasonably  insisted  upon  having  intercourse  with  her  seems  to  be 
whoUy  unsupported  bv  the  evidence.     It  appears,  also,  from  the 

5 roofs  that  the  plaintiff  is  unfortunate  in  her  disposition  and  temper, 
'his  is  probably  occasioned  from  her  sickness.  A  witness  who  bad 
for  more  than  a  year  lived  in  the  family  says:  ''I  have  seen  her 
pout,  be  mad;  I  hardly  ever  knew  what  she  was  mad  at."  "I  have 
seen  her  pout  for  a  week."  Besides,  she  seems  to  have  been  very 
intimate  with  a  neighbor  lady,  to  whom  she  has  been  accustomed,  I 
should  infer,  to  communicate  her  family  affairs.  These  circum- 
stances have  very  likely  served,  to  a  great  extent,  to  create  dissen- 
sion and  antagonism  between  her  and  her  husband.  Amitr  and 
concord  cannot  long  continue  after  the  family  confidence  is  shared 
with  outside  parties. 

I  have  not  referred  to  the  conduct  of  the  plaintiff  as  a  justifica- 
tion of  the  acts  of  the  defendant.  He  very  probably  has  done 
wron^  in  many  instances,  but  I  think  we  have  a  right  to  consider  all 
the  circumstances  surrounding  the  case :  Harper  v.  Harper,  29  Mo. , 
301. 
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The  plaintiff's  oonnsel  says  that  these  parties  cannot  live  together 
as  husband  and  wife  shonld.  This,  of  course,  the  court  has  nothing 
to  do  with.  It  can  only  determine  whether  the  evidence  establishes 
good  grounds  for  a  separation,  and  if  it  believes  that  the  charges 
alleged  in  the  complaint  have  not  been  sufficiently  proved,  it  can  do 
DO  less  than  deny  me  relief  prayed.  As  I  look  upon  the  matter,  the 
court  would  assume  a  grave  responsibility  in  the  premises,  if  it 
panted  the  divorce.  The  parties  to  the  suit  are  not  the  only  ones 
Interested  in  ihe  affair.  The  welfare  of  five  minor  children  is  to 
be  taken  into  consideration.  What  is  to  be  done  with  them  in  case 
of  a  separation  ?  If  the  care  and  custody  of  them  was  given  to  the 
wife,  provision  would  necessarily  have  to  be  made  for  their  support. 
In  that  event  the  accumulation  of  the  parties  would  have  to  be  di- 
vided, the  management  of  a  great  portion  of  it  confided  to  the  wife, 
who,  in  all  probability,  has  nad  no  experience  in  such  matters, 
the  husband  would  be  left  witii  a  remnant,  disheartened  and  discour- 

Sed.  The  inevitable  result  would  be,  that  the  property,  now  am- 
^  /  sofficient  to  support  the  family,  and  which,  if  prudently  man- 
aged, will  continue  to  increase,  would  be  frittered  away  and  destitu- 
tion be  the  consequence.  I  do  not  believe  it  necessary  to  produce 
SQch  a  state  of  things  in  order  to  remedy  evils ,  that,  comparatively,  are 
trifling.  The  parties  can  live  and  cohabit  happily,  they  have  no 
occasion  to  change  their  home  from  an  Eden,  as  it  might  be,  into  a 
pandemonium,  and  I  have  faith  to  believe  that  if  left  to  themselves, 
they  will  adjust  their  affairs  much  better  than  the  court  could  if  it 
were  to  undertake  it.  The  effort,  in  my  opinion,  would  leave  them 
in  a  much  worse  condition  and  imperil  the  happiness  and  welfare  of 
innocent  children.  Such  a  course  is  contrary  to  my  judgment,  and, 
I  believe,  abhorrent  to  the  feelings  of  every  one  who  views  the  matter 
impartially.  The  law  does  not  sanction  such  interference  in  any 
case  milees  the  necessity  is  absolute.  It  will  dissolve  the  marriage 
relation  when  the  conduct  of  one  of  the  parties  towards  the  other 
is  crael  and  inflicts  such  a  degree  of  pain  of  body  or  mind,  as  >  to 
render  life  burdensome. 

After  a  due  consideration  of  all  the  facts  in  this  case,  I  j  am  con- 
mced  that  the  proofs  do  not  establish  the  charge  made  by  the 
plaintiff  in  her  complaint  and  that  it  ought  therefore  to  be  dismissed. 
Some  provision  should,  however,  be  made  in  regard  to  the  costs 
<ind  expenses  of  the  litigation  which  can  be  considered  before  en- 
tering the  decree. 

Decree  below  reversed  and  bill  dismissed. 
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Stinson  v.  Pobteb,  Exeoutob,  eto. 

Filed  November  $,  1S86. 

Yoii)  Jddioial  Pboobedinos,  When  Adhisbiblb  in  EviDiNas.~A  void  probate  prooeed- 
ing,  to  cure  which  a  deed  has  been  executed  between  the  parties,  is  admissiBle  in  evidence, 
as  a  private  writing  and  as  part  of  the  ret  oeMUu,  in  a  suosequent  action  founded  on  bqco 
deed,  to  explain  and  show  the  circumstances  and  oonrideratioa  under  and  for  which  the  deed 
was  executed. 

Appeal  from  the  ciroait  court.    The  opinion  states  the  faots. 

John  Kdsay,  for  the  appellant. 

L.  T.  Flinn  and  G.  E.  IVolverton,  for  the  respondent. 

LoBD,  J.  The  plaintiff  brought  this  action  to  recover  of  the 
defendant  as  executor,  a  certain  sum  of  money,  alleged  to  be  the 
consideration  of  a  certain  deed  executed  by  the  plaintiff  and  her 
husband  to  certain  parties,  which  said  consideration  came  into  the 
hands  of  the  defendant's  testator  and  was  received  by  him  for  the 
use  of  the  plaintiff. 

The  defendent,  among  other  things,  by  way  of  explanation  or  in- 
ducement, set  up  in  his  answer  oerfaain  proceedings  which  were  had 
in  the  probate  court  some  years  prior,  by  which  it  appeared  that 
the  guardian  of  the  plaintiff  had  attempted  to  convey  the  identical 
property  which  was  the  subject  of  the  deed  aforementioned,  and 
alleging  that  such  proceedings  were  irregular  and  defective,  and 
that,  by  reason  thereof,  failed  to  effect  the  object  contemplated,  and 
that  to  obviate  this  defect,  or  in  other  words,  because  these  probate 
proceedings  were  irregular  and  defective,  the  subsequent  deed  was 
executed,  etc.  After  issues  joined,  in  the  progress  of  the  trial,  the 
defendant,  in  support  of  his  allegation,  offered  in  evidence  a  certified 
copy  of  these  proceedings,  to  which  the  plaintiff  objected  as  irrele- 
vant, on  the  ground  that  tiie  proceedings  were  void.  The  objection 
was  overruled  by  the  court,  and  this  constitutes  the  only  assignment 
of  error. 

It  is  clear,  from  the  proceedings,  that  it  was  not  sought  by  the 
defendant,  to  establish  any  right  by  virtue  of  the  probate  proceed- 
ings, for  they  were  alleged  to  be  defective,  and  the  record  of  them 
was  offered  to  show  that  fact,  and  that  the  property  attempted  to  be 
conveyed  by  the  guardian,  was  not  conveyed.  The  purpose  of  show- 
ing these  facts,  was  to  explain  what  led  to  the  execution  of  the  deed 
by  the  plaintiff  subsequently. 

It  is  a  mistake  to  suppose  because  a  judicial  proceeding  or  decree 
is  void,  it  is  not  proper  or  relevant  as  evidence  for  any  purpose.  In 
Wildey  v.  Bonney's  Lessee,  31  Miss.,  649,  it  was  held  tnat  although 
a  judicial  proceeding  for  the  partition  of  land  among  coparceners 
may  be  void  for  uncertainty  in  the  designation  of  the  parcels  allotted 
to  the  several  parties,  yet,  if  it  be  referred  to,  in  a  parol  agreement 
made  between  them  to  divide  the  land,  it  may  be  introduced  in  evi- 
dence as  a  private  writing,  being  a  part  of  the  rea  gealce.  The  court 
say:  "The  report  and  proceedings  of  the  commissioners  were 
here  offered,  as  connected  with  subsequent  agreement  made  be- 
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tweea  tbe  parties,  and  their  oondaot  in  relation  to  the  land,  showing 
that  a  parol  partition  was  made  between  them.  The  report  and 
pkfe  of  the  lands,  though  not  valid  as  a  judicial  partition,  were 
necessary  to  explain  the  acts  of  the  parties  with  reference  to  them, 
and  if  these  proceedings  were  sanctioned  by  the  parties  interested 
and  they  afterwards  made  them  the  basis  on  which  they  divided  the 
lands  among  themselves,  such  ratification  would  render  their  pro- 
ceedings valid  as  a  part  of  the  agreement  for  partition,  and  they 
would  be  competent  evidence,  as  private  writings,  forming  part  of 
the  res  ge9i<B.^  In  Hill  v.  Parker,  6  Bich.,  S.  0.,  96,  it  was  held 
that  while  an  incomplete  proceeding  in  equity  binds  nobody  as  a 
decree,  it  may  be  evidence  of  its  own  existence  and  the  conse- 
quences therein  deducible.  The  court  say:  ''The  proceedings 
there  can  have  no  effect  against  anybody  as  a  judgment,  but  the 
papers  which  contain  them  may  be  evidence  of  their  own  existence 
and  the  consequences  which  thence  result."  In  Wheeler  v.  Ford's 
Heirs,  6  Dana,  438,  it  was  held  that  the  record  of  a  void  decree 
may  be  used  to  show  how  the  complainant  claimed  to  hold  the  land. 

Under  some  circumstances,  a  judicial  proceeding  which  is  void, 
may  sometimes  be  used  in  evidence  as  a  private  writing.  As  a 
part,  however,  of  these  proceedings,  it  was  not  questioned  but  what 
the  receipt  was  valid,  and  that  parol  evidence  was  admissible  to  ex- 
plain the,  object  or  purposes  for  which  it  was  given.  Upon  this 
record,  we  must  suppose,  that  the  evidence  was  sufficient  to  satisfy 
theiury  of  that  object. 

The  judgment  must  be  affirmed. 
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Btinson  v.  Pobteb,  Exboutob,  bto. 

Filed  November  »,  1886. 

Von)  JoDioiAL  Pbooxsdinos«  Whin  Admisbiblb  ik  Evidbnoi.-^A  void  probftte  proceed- 
ing, to  cure  which  a  deed  has  been  executed  between  the  parties,  is  admissiUe  in  evidence, 
as  a  private  writing  and  as  part  of  the  ree  (ftettu,  in  a  subsequent  action  founded  on  such 
deed,  to  explain  and  show  tne  circumstances  and  oonsidoratioa  under  and  lor  which  the  deed 
was  executed. 

Appeal  from  the  oironit  court.    The  opinion  states  the  faots. 

John  Kdsay^  for  the  appellant. 

L.  T,  Flinn  and  0.  E.  fVolverton,  for  the  respondent. 

LoBD,  J.  The  plaintiff  brought  this  action  to  recover  of  the 
defendant  as  executor,  a  certain  sum  of  money,  alleged  to  be  the 
consideration  of  a  certain  deed  executed  by  the  plaintiff  and  her 
husband  to  certain  parties,  which  said  consideration  came  into  the 
hands  of  the  defendant's  testator  and  was  receiyed  by  him  for  the 
use  of  the  plaintiff. 

The  defendent,  among  other  things,  by  way  of  explanation  or  in- 
ducement, set  up  in  his  answer  certoin  proceedings  which  were  had 
in  the  probate  court  some  years  prior,  by  which  it  appeared  that 
the  guardian  of  the  plaintiff  had  attempted  to  conyey  the  identical 
property  which  was  the  subject  of  the  deed  aforementioned,  and 
alleging  that  such  proceedings  were  irregular  and  defectiye,  and 
that,  by  reason  thereof,  failed  to  effect  the  object  contemplated,  and 
that  to  obyiate  this  defect,  or  in  other  words,  because  these  probate 
proceedings  were  irregular  and  defectiye,  the  subsequent  deed  was 
executed,  etc.  After  issues  joined,  in  the  progress  of  the  trial,  the 
defendant,  in  support  of  his  allegation,  offered  in  evidence  a  certified 
copy  of  these  proceedings,  to  which  the  plaintiff  objected  as  irrele- 
vant,  on  the  ground  that  the  proceedings  were  void.  The  objection 
was  overruled  by  the  court,  and  this  constitutes  the  only  assignment 
of  error. 

It  is  clear,  from  the  proceedings,  that  it  was  not  sought  by  the 
defendant,  to  establish  any  right  by  virtue  of  the  probate  proceed- 
ings, for  they  were  alleged  to  be  defective,  and  the  record  of  them 
was  offered  to  show  that  fact,  and  that  the  property  attempted  to  be 
conveyed  by  the  guardian,  was  not  conveyed.  The  purpose  of  show- 
ing these  facts,  was  to  explain  what  led  to  the  execution  of  the  deed 
by  the  plaintiff  subsequently. 

It  is  a  mistake  to  suppose  because  a  judicial  proceeding  or  decree 
is  void,  it  is  not  proper  or  relevant  as  evidence  for  any  purpose.  In 
Wildey  v.  Bonney's  Lessee,  31  Miss.,  649,  it  was  held  that  although 
a  judicial  proceeding  for  the  partition  of  land  among  coparceners 
may  be  void  for  uncertainty  in  the  designation  of  the  parcels  allotted 
to  the  several  parties,  yet,  if  it  be  referred  to,  in  a  parol  agreement 
made  between  them  to  divide  the  land,  it  may  be  introduced  in  evi- 
dence as  a  private  writing,  being  a  part  of  the  res  gestce.  The  court 
say:  "The  report  and  proceedings  of  the  commissioners  were 
here  offered,  as  connected  with  subsequent  agreement  made  be* 
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tween  the  parties^  and  their  condnot  in  relation  to  the  land,  showing 
that  a  parol  vartitioD  was  made  between  them.  The  report  and 
plat  of  Uio  lanvlSy  though  not  valid  as  a  judicial  partition,  were 
necessary  to  explain  the  acts  of  the  parties  with  reference  to  them, 
and  if  these  proceedings  were  sanctioned  by  tiie  parties  interested 
and  they  afterwards  made  them  the  basis  on  which  they  divided  the 
lands  amoBC  themselves,  sach  ratification  would  render  their  pro- 
ceedings Taiid  as  a  part  of  the  agreement  for  partition,  and  they 
would  be  competent  evidence,  as  private  writings,  forming  part  of 
ihe  re8  gesicB.^  In  Hill  v.  Parker,  5  Bich.,  8.  0.,  96,  it  was  held 
that  wlule  an  incomplete  proceeding  in  equity  binds  nobody  as  a 
decree,    it  may  be  evidence  of  its  own  existence  and  the  conse- 

aaences  therein  dedacible.  The  court  say:  ^'The  proceedings 
liere  can  have  no  effect  against  anybody  as  a  judgment,  but  the 
papers  which  contain  them  may  be  evidence  of  their  own  existence 
and  the  consequences  which  thence  result."  In  Wheeler  v.  Ford's 
BLeirs,  6  Dana,  438,  it  was  held  that  the  record  of  a  void  decree 
may  be  used  to  show  how  the  complainant  claimed  to  hold  the  land. 
Under  some  circnmstances,  a  judicial  proceeding  which  is  void, 
may  sometimes  be  used  in  evidence  as  a  private  writing.  As  a 
part,  however,  of  these  proceedings,  it  was  not  questioned  but  what 
the  receipt  was  valid,  and  that  parol  evidence  was  admissible  to  ex- 
plain the^  objeot  or  purposes  for  which  it  was  given.  Upon  this 
record,  we  must  suppose,  that  the  evidence  was  sufficient  to  satisfy 
thefniT  oi  that  object. 
The  judgment  must  be  affirmed. 
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SUPREME  COURT  OF  CALIFORNIA. 

No.  9,715. 

Estate  of  Swain,  Dboeassd. 

In  Bank.     FUed  November  It,  1886. 

Estates  of  Deoedeitts— Prbsbntatiov  or  Claimb  not  Due.— Under  the  provisions  of  the 
code  of  civil  procedure,  regulating  the  settlement  of  the  estates  of  deceased  persons,  as  the 
same  existed  m  1872,  all  claims  against  a  decedent's  estate,  whether  due  or  not  due,  should 
be  presented  to  the  administrator  within  legal  time  after  publication  of  notice  to  creditors; 
ana  if  they  were  not  so  presented  the  law  declared  them     forever  barred." 

The  Same— Claiu  DEriNEO— Stated  Agoount— Interest.— The  term  **  claim,**  as  used 
in  connection  with  the  estates  of  deceased  persons,  has  reference  to  such  debts  or  demands 
against  the  decedent  as  might  have  been  enforced  against  him  in  his  lifetime  bj  personal 
actions  for  the  recovery  of  money,  and  upon  which  a  money  judgment  could  have  been  ren- 
dered. A  statement  of  a  balance  struck  upon  aa  account  oetween  the  claimant  and 
the  decedent,  is  a  sufficient  statement  of  the  claim,  if  properly  verified,  for  the  presentation 
of  it  to  the  administrator.  If  such  claim  be  allowed  and  approved  as  presented,  &e  presump- 
tion is  that  it  was  allowed  upon  'Vouchers  and  proofs,"  to  the  satisfaction  of^the  ad- 
ministrator and  the  probate  judige.  Thus,  if  interest  on  the  account  be  allowed  at  more  than 
the  legftl  rate,  in  the  absence  of  evidence  to  the  contrary,  a  written  contract  for  the  payment 
of  such  rate  of  interest  will  be  presumed. 

Appeal  from  a  judgment  of  the  superior  oourt  of  the  city  and 
county  of  SanFrancisoo,  settling  the  aooount  of  an  administrator. 
The  opinion  states  the  facts. 

W.  C.  Burnett  and  B.  W.  Hart,  for  the  appellant. , 

Cobb  dk  Moore,  fVinans  dk  Belknap,  H.  C.  McPihe,  Edw.  J.  Fringle, 
Clement,  Osmerd  dk  Clement,  Oeo.  A,  Nourae  and  M.  B.  Blake,  for  the 
respondents. 

MoKee,  J.  In  this  proceeding  the  superior  court  of  the  oitj  and 
county  of  San  Francisco,  sitting  as  a  court  of  probate,  upon  the  set- 
tlement of  the  final  account  of  the  administrator  of  the  estate  of  B. 
B.  Swain,  deceased,  decreed  the  allowance  and  partial  payment  of 
certain  claims  against  the  estate,  which,  having  been  allowed  by  the 
administrator  and  approved  by  the  probate  judge,  were  duly  nled. 
The  claims  thus  allowed  and  ordered  paid  amounted  to  sixty  thou- 
sand dollars.    Three  of  them  were  contested  at  the  final  setl&ment. 

The  first  of  these  claims  is  as  follows : 

1.  Estate  of  B.  B.  Swain,  deceased,  1871,  to  John  Boardman,  Dr. : 
April  8th— To  balance  of  account  as  rendered  this  date. .  .14,498  32 
November  6th — ^To  cash  received  this  date  as  per  account.  2, 104  66 
February  17th,  1883— To  interest  on  $4,498.32  from  April 

8,  1871,  to  June  14,  1872,  at  li  oer  cent  per  month ....      811  57 
February  17th — ^To  interest  on  12,104.66  from  November, 

1871«  to  June  14, 1872,  at  li  percent  per  month 193  92 

$7,607  47 
The  second : 

2.  Estate  of  B.  B.  Swain,  deceased,  to  Oartwright,  Harrison  &  Oo., 

Dr.: 
For  balance  of  account  due  this  day  as  per  statement  here- 
unto annexed $6,751  79 
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B.  B.  Swain,  Esq.,  in  aooonnt  current  and  interest  to  December  31, 

1871,  with  Cartwright,  Harrison  &  Co.,  1871: 

January  1 — ^To  balance  of  account  rendered $6,310  16 

December  30— Interest  to  Slst  inst $441  71 

Less  your  portion  of  balance  of  interest  account  29 

at28  per  cent 08—  441  63 

E.  E $6,751  89 

New  York,  January  2,  1872. 

3.  And  the  third  was  a  claim  in  favor  of  Mndge,  Sawyer  &  Go., 
based  npon  fourteen  promissory  notes,  each  of  which  was  dated  sev- 
enteenth May,  1869,  and  made  payable  at  New  York  to  the  order  of 
B.B.  Swain — the  first  being  payable  on  the  first  of  December,  1872, 
and  each  of  the  others,  six  months  after  its  preceding  note  became 
due— the  last  being  payable  on  the  first  of  June,  1879. 

The  claims  were  presented  to  the  administrator  in  1873,  within  due 
time  after  the  publication  of  notice  to  creditors  of  the  estate.  Pub- 
lication was  made  as  required  by  section  1«490,  code  of  civil  proce- 
dure, by  the  administrator,  in  the  year  1872. 

At  that  time  every  holder  of  a  claim  against  the  estate  of  a  dece- 
dent was  required  by  law  to  exhibit  the  same,  verified  by  affidavit, 
to  the  administrator  within  legal  time  after  publication  of  notice  to 
creditors  for  that  purpose.  The  law  required  that  the  affidavit  upon 
vhich  to  make  presentation  of  the  claim  must  be  made  '*  by  the 
claimant  himselt,  or  some  one  in  his  behalf."  If  made  by  a  person 
other  than  the  claimant,  it  was  re(][uired  of  him  to  set  forth  in  the 
affidavit  the  reason  why  the  affidavit  was  not  made  by  the  claimant, 
and  to  state  ''  that  the  amount  of  the  claim  was  justly  due;  that  no 
payments  had  been  made  thereon  which  were  not  credited,  and  that 
there  were  no  offsets  to  the  same  to  the  knowledge  of  the  claimants 
or  affiant." 

lione  of  the  claimants  verified  the  contested  claims  by  their  affi- 
davits. Each  affidavit  was  made  by  persons  other  than  the  claimants, 
who  describe  themselves  as  ''agents  and  attorneys  of  the  claim- 
ants." The  affidavit  to  the  claim  of  Mudge,  Sawyer  &  Company, 
substantially  conforms  to  the  law  under  which  it  was  made.  But 
thirteen  of  Uie  promissory  notes  upon  which  the  claim  is  founded, 
were  not  due  at  the  time  of  the  presentation  of  the  claim  to  the  ad- 
ministrator, and  it  is  contended  that  the  claiin  was  non-presentable, 
and  that  the  administrator  had  no  autiiority  to  allow  it. 

Bat  the  law  was  then,  as  it  is  now,  when  a  person  died  intestate 
all  his  property,  real  and  personal,  without  any  distinction  between 
them,  was  chargeable  with  the  payment  of  his  debts:  Section  1,358, 
C.  C;  1,516,  C.  G*  P.;  and  it  was  made  the  duty  of  his  administra- 
tor to  ascertain  the  amount  of  claims  outstanding  against  the  estate 
for  which  it  noiay  be  liable,  so  as  to  provide  for  their  payment  out  of 
tile  assets  of  the  estate.  For  that  purpose  the  law  required  that  all 
daims  against  the  decedent,  due  or  not  due,  should  be  made  known 
to  the  adauxuateator  by  exhibiting  them  to  him  verified  by  the  nee* 
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essarj  affidavit  so  that  he  could  pass  upon  their  genuineness  and 
validity  by  allowance  or  rejection.  Upon  ascertaining  in  that  way 
the  amount  of  the  liability  of  the  estate  the  law  then  cast  upon  the 
administrator  the  dntv  to  report  the  condition  of  the  estate,  '*  desig- 
naiting  the  names  of  the  creditors,  the  nature  of  each  claim,  when  it 
became  due,  or  when  it  tvill  become  due,  and  whether  it  has  been  al- 
lowed or  rejected:"  Section  1,512,  C.  C.  P. 

If  the  claim  was  allowed  and  approved,  the  allowance  onma  facie 
established  its  validity  against  the  estate.  If  it  was  due  and  re- 
jected, the  claimant  was  required  to  establish  its  validity  by  suit 
upon  it  within  three  months  after  rejection,  or,  if  U  was  not  dice^ 
then  within  two  months  after  it  became  due:  Section  1,498,  0.  G.  P. ; 
and  if  its  validity  was  established  by  recovery  thereon,  the  judgment 
entitled  the  claimant  to  rank  as  a  creditor  of  the  estate  and  to  pay- 
ment in  due  course  of  administration,  or  if  the  administrator 
allowed  the  claim  although  not  due,  it  entitled  the  claimant  to 
rank  in  the  same  way  and  upon  deducting  a  rebate  of  interest 
upon  the  claim,  entitled  him  to  payment  of  the  principal  sum,  or  td 
share  in  a  distribution  of  the  estate  pari  passu  with  creditors  whoso 
allowed  claims  were  due:  Section  1,648,  G.  G«  P. 

From  these  provisions  of  the  code  law,  as  it  was  at  the  time  of  the 
presentation  of  these  claims,  it  is  manifest,  that  aU  claims  against  a 
decedent's  estate,  whether  due  or  not  due,  could  be  presented  to  the 
administrator  within  legal  time  after  publication  of  notice  to  credi- 
tors; and,  if  thev  were  not  so  presented,  the  law  declared  them 
*' forever  barred.  We  are,  therefore,  of  opinion  that  although  tbd 
promissory  notes  were  not  due  when  the  claim  based  upon  them  was 
presented  to  the  administrator  of  the  estate  in  question,  it  waa 
under  the  law  presentable  and  -allowable  as  a  valid  claim  against 
the  estate.  No  interest  upon  it  was  demanded,  and  upon  the  settle- 
ment of  the  administrators  final  account,  it  was  properly  adjudged 
to  be  a  valid  claim  for  the  principal  of  the  notes. 

The  next  contention  is,  that  the  statement  of  each  of  the  other 
claims  is  insufficient  to  constitute  a  cause  of  action,  or  of  claim, 
against  the  estate;  that  the  statement  of  each  is  also  ambiguous  and 
unintelligible,  and  that  the  claims  themselves  were  not  authenticated 
according  to  law. 

The  affidavits  verifying  these  claims  were  irregular.  Each  was 
made  by  a  person  other  than  the  claimant,  styling  himself  aa 
''  agent  and  attorney  of  the  claimant."  In  one,  no  reason  is  stated 
why  the  affidavit  was  not  made  by  the  claimant.  In  neither  doea 
the  affiant  state  that  there  were  no  payments  or  olBEsets  to  the  claim, 
except  what  is  credited  to  his  own  knotoledge;  although  it  is  stated 
that  there  were  no  payments  or  offsets  against  the  claims  to  the 
knowledge  of  the  claimants.  These  omissions  made  the  verifications 
of  the  claims  defective. 

And  the  statement  of  each  claim  is  not  free  from  ambiguity. 
Each  is  founded  upon  an  alleged  balance  due  on  an  acoount  current, 
in  which  interest,  at  a  higher  rate  than  is  legally  allowable  in  mat^ 
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ters  of  aoconnty  is  computed  on  the  debit  and  credit  sides  of  the  ac- 
coont,  according  to  some  commercial  rule  of  computation  which  does 
not  appear  in  the  statement. 

Bat,  although  neither  of  the  claims  was  verified  in  all  particulars, 
as  required  by  law,  and  the  statement  of  each  is  not  as  clear  as  it 
might  have  been,  we  think  each  was  substantially  sufficient  for  pre- 
sentation and  allowance  under  the  law. 

The  term  ''claim/'  as  used  in  connection  with  the  estates  of  de- 
ceased persons,  has  reference,  says  Mr.  Justice  Field,  in  Fallon  v. 
Butler,  21  Gal.,  25,  to  such  debts  or  demands  against  the  decedent 
as  might  have  been  enforced  against  him,  in  his  lifetime,  by  personal 
actions  for  the  recovery  of  money,  and  upon  which  a  money  judg- 
ment could  have  been  rendered. 

A  balance  struck  upon  an  account  between  parties  is  such  a  de- 
mand as  would  constitute  a  sufficient  cause  of  action.  A  suit 
brought  upon  such  a  cause  of  action  against  Swain  in  his  lifetime 
would,  therefore,  have  been  maintainable,  and  the  statement  of 
such  a  cause  of  action  in  the  complaint  would  have  been  sufficient 
to  support  a  judgment  against  him.  Being  sufficient  for  the  main- 
tenance of  an  action  against  the  decedent  m  his  lifetime,  it  would 
also  be  sufficient  after  his  death,  for  the  presentation  of  it  to  his 
administrator,  if  properly  verified,  as  a  claim  against  his  estate. 

As  the  subject  of  a  suit,  if  the  statement  of  the  cause  of  action 
upon  the  account  was  deemed  objectionable,  defective,  or  insuffi- 
cient, the  defendant  in  the  action  would  have  had  the  right  to  de- 
mand a  bill  of  particulars  of  the  items  of  the  account  which  were  to 
be  proved.  And  as  the  subject  matter  of  a  claim  presented  to  his 
administrator  he  also  had  the  right  to  demand  a  bill  of  particu  ars 
or  '*  vouchers  and  proofs  "  of  the  account:    Section  1,494,  G.  G.  P. 

Both  claims  were  allowed  and  approved  as  presented,  and  the 
presumption  is  that  they  were  allowea  upon  ' '  vouchers  and  proofs  " 
to  the  satisfaction  of  the  administrator  and  the  probate  judge,  as  to 
the  principal  and  interest  due  on  the'  accounts.  Interest  is  recov- 
erable upon  a  balance  of  indebtedness  founded  on  money  transac- 
tions, or  upon  an  account  between  parties  from  the  time  the  amount 
is  ascertained  by  them.  In  the  absence  of  an  agreement  in  writing 
to  pay  more  than  lawful  interest,  the  legal  rate  only  ought  to  be 
allowed;  but  there  may  have  been  proof  of  an  agreement  in  writing 
to  pay  the  higher  rate  charged  on  one  side  of  the  account  and  cred- 
ited on  the  other  side. 

In  law,  the  allowance  of  the  claims,  although  made  upon  defective 
verifications,  was  not  void.  It  was  a  judicial  act  which  entitled  the 
claims  to  rank  as  acknowledged  debts  of  the  estate  to  be  paid  in 
due  coarse  of  administration;  but  as  a  judicial  act  in  their  favor  it 
was  not  binding  and  conclusive  against  the  heirs,  because  they  were 
not  parties  to  it.  They  had  therefore  the  right  to  question  the  al- 
lowance at  the  settlement  of  the  estate.  Tne  burden  of  showing 
the  invalidily  of  the  allowance  was,  howeveri  cast  upon  them:    Es- 
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tate  of  Lohse,  62  Ga^  413;  Estate  of  Grosbj,  55  Gal.,  579;  Estate 
of  Schroeder,  46  Gal.,  318. 

The  heirs  in  this  case  did  question  the  allowance  and  approval  of 
the  claims.  Bat  in  the  contest  which  was  made,  the'claimants,  by 
affirmative  proof,  established  the  validity  of  the  claims  and  the 
court  upon  that  hearing  adjudged  them  to  be  valid.  There  was  no 
exception  taken  to  the  evidence  given  in  the  contest;  nor  is  there 
any  specification  in  the  record  of  any  particular  in  which  the  evi- 
dence was  insufficient  to  justify  the  decision  and  judgment  of  the 
court,  nor  is  there  any  specification  of  errors  in  law,  occurring  at 
the  trial,  to  which  exceptions  were  taken  by  the  contestants. 

The  evidence  is  therefore  not  reviewable;  and  as  we  find  no  errors 
of  law  apparent  upon  the  record,  the  judgment  and  order  appealed 
from  must  be  affirmed. 

It  is  so  ordered. 

Boss,  J.,  Mtbice,  J.,  MoBBisoN,  G.  J.,  and  MgKinstby,  J.,  con- 
curred. 
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CIRCUIT  COURT.  DISTRICT  OF  CALIFORNIA. 
Wells,  Fabgo  &  Go.  v.  Gabb  et  al. 

November  6,  1885, 

P&oimaoBT  KoTB— AaaioNicxNT  or  Mail  Contraot— Outtinq  Dowsr  Koutb— Failubb  or 
CbHSUMBAZiON— Pabol  Etidbrob  Inadkissiblb  to  Vabt  Wbittbn  Ck)KTBAor.  —The  de- 
fendaDtB  exeeated  their  promiascny  note  in  pursuance  of  a  written  contract  for  and  in  pay- 
t  of  an  aenffnmait  to  them  of  a  governmental  contract  for  carryinc:  the  mails,  over  a  route 
,  mder 


vfaicb  was,  under  the  existing  law.  liable  at  anv  time  to  be  cut  down  bj  the  government, 
with  a  eorrespooding  reduction  of  tne  amount  to  be  paid.  The  route  was  cut  down,  after  the 
■agnment,  and  a  corresponding  reduction  made  in  the  amount  of  money  paid  under  the  mail 
flBBtracL  Hdd^  in  an  action  on  said  note,  that  the  cutting  down  of  the  route,  and  the  reduc- 
tion of  the  amount  paid,  did  not  constitute  a  partial  failure  of  consideration  for  the  note:  and 
tkat  in  the  absence  of  such  provision  in  the  written  contract  for  the  assignment,  parol  evi- 
drace  was  inadmissible  to  show  a  verbal  agreement,  at  the  time  the  contract  was  made, 
wholly  the  defendants  were  to  be  liable,  on  their  note,  only  for  the  portion  of  the  route  that 
was  eon^ued. 

Befobe  Sawyeb  ,  circuit  judge. 

PilUbnry  it  Blanding,  for  the  plaintiff. 
WiBiam  MaUhewa,  for  the  defendant. 

Sawteb,  oibguit  judob.  This  is  an  action  on  a  note  payable  in 
sateen  installmentB.  The  note  was  given  on  June  30^  lo82.  The 
oontract,  in  pnranance  of  which  it  was  executed,  was  made  on  May  7, 
1882.  The  defense  set  up,  and  attempted  to  be  established,  is  a 
tnlnre,  oi  partial  failure,  of  consideration. 

In  May,  1882,  the  Telegraph  Stage  Gompany  sold  all  its  stock 
and  material  to  the  defendants,  and  also  assigned  a  contract  with 
iiie  goTonunent  for  caxryins  the  mails  from  Santa  Barbara  to  Sole- 
^d,  and,  for  that  portion  of  the  consideration  arising  from  an  as- 
signment of  the  contract,  the  defendants  were  to  pay  the  sum  of 
tw^e  thousand  dollars  in  sixteen  installments. 

Anotiier  portion  was  to  be  paid  for  the  stock.  This  suit  is  on  the 
note,  which  was  giyen  in  pursuance  of  the  agreement  for  the  assign- 
Bient  of  the  contract  for  carrying  the  mails.  Under  the  contract 
for  canying  the  mails,  the  carriers  were  liable  to  haye  the  route  cut 
down  by  me  goyemment,  with  a  corresponding  reduction  of  Uie 
mioant  to  be  paid.  Such  was  the  law  at  that  time,  in  view  of 
whieh  the  contract  was  made.  The  parties,  assignors  and  defend- 
•BtB,  were  all  aware  of  that  fact.  The  government  could  cut  off  any 
portion  of  fiie  route.    It  did  reduce  the  route  some  sixty  miles,  after 
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the  assignment,  and  made  a  oorresponding  redaction  in  the  amount 
of  money  paid.     It  is  alleged,  that  there  was,  in  consequence,  a 
part  failure  of  consideration,  and  that  the  defendants  can  only  be 
called  upon  to  pay  on  their  note,  for  the  portion  of  the  route  that  wa8 
continued,  and,  it  is  alleged,  that  there  was  a  verbal  understanding 
at  the  time  the  contract  was  made,  that  such  should  be  the  case. 
The  written  contract,  however,  does  not  say  anything  of  the  kind. 
The  contract,  for  which  the  note  was  afterward  substituted,  was 
made  on  May  7,  and  is  as  follows:   ''It  is  hereby  agreed  and  under- 
stood between  I.  E.  Haskell,  superintendent  of  the  Telegraph  State 
Company,  and  Wm.  H.  Taylor,  superintendent  of  Coast  Line  State 
Company,  each  authorized  and  acting  for  their  respective  com- 
panies, that  in  consideration  of  the  sade  of  certain  stage  {)rpperty, 
oetween  Santa  Barbara  and  Ban  Luis    Obispo,  California   (more 
fully  described  in  an  article  of  bargain  and  sale  between  the  parties 
to   the  foregoing,  of  this  date),  and  the  transfer  by  C.  H.  Cotter 
of   the  Telegraph   Stage  Co.,   the  mail  contract  between    Santa 
Barbara  and  Soledad,  California,  from  July  1st,  1882,  until  June 
30th,  1886,  to  the  said  Coast  Line  Stage  Co.    The  said  Coast  Line 
Stage  Co.,  by  their  agent,  W.  H.  Taylor,  bind  themselves  to  pay  to 
the  said  A.  E.  Haskell  of  the  Telegraph  Stage  Co.,  the  sum  of  twelve 
thousand  dollars,  to  be  divded  into  sixteen  payments,  of   seven 
hundred  and  fifty  dollars  each,  the  first  payment  to  be  made  on 
December  10th,  1882,  and  the  same  amount  (seven  hundred  and  fif^ 
dollars),  to  be  paid  every  three  months  thereafter  until  the  whole  is 
paid.    This  memorandum  to  be  void  after  transfer  of  said  mail  con- 
tract and  other  arrangements  made  necessary  to  the  full  completion 
of  the  foregoing  agreement." 

This  is  the  contract,  as  reduced  to  writing  at  the  time,  which  pro* 
vides  that  twelve  thousand  dollars  are  to  be  paid,  and  nothing  is 
said  about  any  deduction  to  be  made,  in  case  the  distance  should 
be  cut  down  by  the  government.  The  note  was  executed,  in  pur- 
suance of  the  agreement,  subsequently,  on  June  30 ,  on  the  transfer 
of  the  property,  when  the  transaction  was  completed,  and  no  de- 
duction is  provided  for  in  the  note  upon  the  curtailment  of  the  route. 
Mr.  Taylor  testifies,  that  at  the  time  of  the  making  of  the  contract,  it 
was  agreed  between  him  and  Haskell,  that  if  the  route  should  be 
razeed  so  as  to  cut  off  a  portion,  there  should  be  a  proportionate  re- 
duction of  the  amount  to  be  paid  for  the  assignment.  The  con- 
tract being  in  writing,  I  am  inclined  to  think,  that  this  faot,  if  it 
be  a  fact,  could  not  be  given  in  evidence.  It  would  contradict  a 
written  contract  by  parol  evidence.  If  it  were  admissible,  Mr.  Has- 
kell testifies,  directly,  and,  positively,  to  the  contrary.  He  said  no 
such  agreement  was  made  by  him.  He  denies  it  point  blank.  Mr. 
Taylor,  himself,  does  not  profess  to  have  been  present,  when  the 
note  was  given,  and  he  admits  that  he  was  not.  Mr.  Haskell  and 
Mr.  Cotter  both  testify,  that  there  was  nothing  whatever  said  about 
razeeing,  or  cutting  down  the  route  at  that  time.  At  that  interview 
four  of  the  parties  were  present,  two  on  each  side.    Buckley  and 
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Garr  representiog  the  parties  giving  the  note,  and  Cotter  and  Has- 
kell representing  the  other  parties.    Both  Ootter  and  Haskell  say, 
that,  at  that  time,  nothing  was  said  about  the  matter,  and  Buckley 
and  Carr  are  not  pnt  on  the  stand  at  all,  so  there  is  no  testimony  on 
that  side  as  to  what  took  place  at  the  time  of  the  making  of  the 
note.     Neither  the  contract  nor  the  note  says  anything  about  deduc- 
tion, and,  at  the  makinjg  of  the  note  nothing  was  said  about  it.     All 
who  testify,  for  plaintiff  say,  that,  they  never  heard  of  any  such 
qualification  of  this  contract  as  is  now  set  up.     There  is  no  evidence 
except  Taylor's  to  show  anything  of  the  kind,  and  the  positive  testi- 
mony of  two  witnesses  is  in  harmony  with  the  written  contracts  to  the 
contrary.    As  to  what  took  place  at  the  making  of  the  contract  the 
testimony   is  directly  contradictory,   and    Haskell's  statement  is 
positive.     The  fact  tnat  it  was  not  mentioned  in  the  written  contract 
is  confirmatory  of  his  statement.     Admitting  that  the  testimony  is 
admissible,  but  I  think  it  is  not,  still  the  defense  is  not  made  out. 
Aside  from  a  failure  of  proof  on  this  point,  defendants  seem  to  rely 
on  the  fact,  that  there  is  a  partial  failure  of  consideration.     But 
there  is  no  failure  of  consideration.     Defendants  simply  took  an 
assignment  of  that  contract,  knowing  that  the  distance,  as  is  the 
case  in  all  government  mail  contracte,  was  liable  to  be  cut  down. 
The  contractors  transferred  all  thev  could  transfer — all  their  rights 
under  the  contract.    They  assigned  the  contract  as  it  was,  and  all 
there  was  in  them  to  assign.    The  defendants  ^ot  all  they  purchased, 
all  that  was  assigned,  all  that  could  be  assigned.    They  got  the 
entire  contract  as  it  was.    They  stepped  into  the  assignors*  shoes, 
knowing  that  a  portion  of  the  route  was  liable  to  be  cut  off — ^know- 
ing exaotiy  what  they  bought.    Under  the  law,  it  was  well  known 
that  the  government  was  entitied,  at  any  time,  to  cut  off  a  portion 
of  the  route.    It  was  one  of  the  terms  of  the  contract,  express  or 
implied^  that  it  might  be  cut  down,  and  the  parties  got  an  assign- 
ment of  all  they  purchased,  with  full  knowledg^e  of  the  terms  of  the 
contract.    The  defense  is,  therefore,  not  sustained,  and  there  must 
be  judgment  for  the  complainant.    There  will  be  a  finding  for  the 
installments  due,  and  the  interest  due  thereon.    There  was  an  at- 
tempt to  show  that  part  payment  had  been  accepted,  as  a  full  pay- 
ment of  all  that  was  due,  recognizing  the  agreement  set  up.    The 
evidence  satisfies  me    that  there  was  no  such  acceptance.    The 
receipt  was  on  account,  by  parties  who  knew  nothing  about  the 
agreement  at  the  time,  and  they  promptiy  repudiated  any  such 
agreement.     The  payments  were  received  on  account,  and  never 
accepted  as  full  i>ayment.     There  will  be  a  general  finding  drawn  in 
£aTor  of  the  plaintiff  for  the  amount  due  and  unpaid,   and  the 
interest. 
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Wells,  Fabqo  &  Go.  v.  Miner  bt  al. 

2f<nfember  9, 1886, 

United  Statis  Godbtb  or  Eqditt— Statb  Statutes  EMLABomo  Equttablb  Biohtb  Ap  * 
PLIOABLE  to. — A  state  statute  merely  reg^ilAtixig  procedure  is  not  applicable  to  United  States 
courts  of  eanity.    But,  where  a  state  statute  enlarges  a  party's  equitable  rights,  by  creating 
a  new  remeay,  under  given  cjicumstanoes,  such  equitaole  rights  may  be  enforced  in  the 
United  States  circuit  court. 

The  Saitb— Califobnia  Statute  Enlabgino  Kioht  or  Intebfleadeb. --Section  386  of  the 
California  code  of  civil  procedure  provides  that  '*  whenever  conflicting  claims  are,  or  may  be 
made,  upon  a  pwson  for,  or  relating  to,  personal  property,  or  the  performance  of  an  obu^- 
tion,  or  any  portion  thereof,  such  person  may  bring  an  action  against  the  conflicting  claim- 
ants to  compel  them  to  interplead,  and  litigate  their  several  claims  among  themselves.  The 
order  of  substitution  may  be  made,  and  the  action  of  interpleader  mav  be  maintained,  and 
the  applicant,  or  plaintiff,  be  discniurged  from  liability  to  all  or  any  of  the  conflicting  daim- 
ants,  aUhouffh  their  tUlaor  dainu  have  not  a  eotnmon  criffinj  or  wr^ i%ot  idanticalf  hut  aire adveni 
to  and  independent  of  one  another."  Hdd,  that  such  provision  was  not  a  mere  regulatiotf  oe 
procedure;  that  it  creates  a  new  right  l^  enlarging  the  scope  of  the  remedy;  and  that  the 
right  to  interplead  adverse  daimante,  so  created,  might  be  enforced  in  equity  in  the  United 
States  drouit  court. 

The  Same— Imtebple a  deb  Undeb  Obioinal  Chanoebt  Pbaotioe  -Case  dt  Judoment. — 
The  defendant  S.  sold  a  mining  claim  to  the  defendant,  the  S.  D.  Ca,  for  ten  thousand  dol- 
lars, and  received  in  payment  a  check  for  that  amount  on  the  Bank  of  California.  S.  deposi- 
ted the  check  with  the  complainant,  who,  thereupon,  paid  ham  two  thousand  five  hundred 
dollars,  and  issued  to  him  a  certificate  of  deposit  for  seven  thousand  five  hundred  dollars, 
payable  to  him  "or  order,  on  return  of  this  certificate  properly  indorsed.'*    By  metne  assign- 
ments before  maturity,  the  certificate  came  into  possession  of  defendant  M.,  who  daima  to 
be  the  owner  and  holder  thereof,  but  he  is  alleged  not  to  be  a  holder  in  good  faith.    The  S.  I>. 
Co.,  claims,  that,  in  the  sale  of  the  mine,  S.  made  certain  false  and  fraudulent  representational 
by  reason  whereof  they  areentitiedtoresdnd  the  sale,  and  recover  back  everything  of  value 
wnich  they  paid  to  S.    The  defendants,  M.  and  S.  D.  Co.,  have  each  sued  the  complainant^ 
the  former  to  recover  on  the  certificate  of  deposit,  and  the  latter  to  enjoin  its  payment,  until 
the  determination  of  a  suit,  brought  by  them  to  resdnd  the  sale.    The  complainant,  thereupon 
brought  the  present  suit  In  equity  to  compel  the  defendants  to  interplead,  and  to  restrain  the 
prosecution  of  the  actions  ac^ainst  them  respecting  the  certificate,  until  toe  determination  of 
the  present  suit.    Hdd,  that  the  case  is  a  proper  one  for  an  interpleader,  under  section  386 
of  the  code  of  procedure  of  California,  and  intimated  that  under  the  chancery  practice,  as  it 
originally  existed  before  the  enlargement  of  the  scope  of  the  remedy  by  said  section,  the 
complainant  was  entitledlto  interplead  the  defendants,  because  the  same  thing— the  oertincate 
of  deposit—was  daimed  by  both  the  S.  D.  Co.  and  M.;  their  claims  being  derived  from  » 
common  source— the  original  transaction  between  the  S.  D.  Co.  andS.:  and  the  complainant 
claiming  no  interest  against,  and  having  incurred  no  independent  liability  to  either  of  the 
defendants. 

Before  Sawyer,  ciroait  judge. 

PiUebury  dc  Blanding^  for  the  complainants. 
Langhome  dk  Milier,  for  the  defendants. 

Sawter,  oirouit  judoe.  This  is  an  application  for  a  preliminary 
injunction,  in  a  suit  on  the  equity  side  of  the  court,  brought  by  the 
banking  house  of  Wells,  Fargo  &  Oo.,  against  Bichard  S.  Miner, 
Frank  Silva,  and  the  Southern  Development  Company  of  Nevada,  to 
compel  them  to  interplead  with  one  another  respecting  a  certain  oer- 
tificate  of  deposit  for  seven  thousand  five  hundred  dollars,  which 
was  issued  by  complainant  to  defendant,  Silva.  From  the  papers 
used  on  the  hearing,  it  appears  that  Silva  sold  a  mining  claim  to  the 
Southern  Development  Company,  for  an  agreed  price,  of  ten 
thousand  dollars,  and  received  in  pavment  a  check  for  that  amount 
on  the  Bank  of  California.  Silva  deposited  the  check  with  the 
banking  house  of  Wells,  Fargo  &  Co.,  who,  thereupon,  paid  him 
two  thousand  five  hundred  dollars  in  coin,  and  issued  to  him  a  oer- 
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tificate  of  deposit  for  seven  thousand  five  hundred  dollars,  ''  payable 
to  Prank  SUva,  or  order,  on  retmn  of  this  certificate  properly  en- 
dorsed."   By  mesne  assignments,  before  maturity,  title  to  the  cer- 
tificate became  vested  in  defendant,  Miner,  who  now  claims  to  be  the 
owner  and  holder  thereof,  but  he  is  alleged  by  the  Southern  Develop- 
ment Co.  not  to  be  a  holder  in  good  faith.  The  Southern  Development 
Co.  claims,  that  in  the  sale  of  the  mine,  Silva  made  certain  false  and 
{randnlent    representations  as  to    its   character    and  value  upon 
which  it  relied,  and  by  reason  thereof,  it  is  entitled  to  rescind  the 
sale,  and  recover  back  everything  of  value  which  it  paid  to  Silva. 
Accordingly,  before  any  presentation  of  said  certificate  for  payment, 
the  Southern  Development  Company  notified  Wells,  Fargo  &  Oo. , 
that  the  check  on  the  Bank  of  California,  had  been  obtained  hj 
Silya  by  means  of  fraud,  misrepresentation  and  (^eceit,  and,  that  it 
claimed  the  certificate  in  question,  and  warned  them  not  to  pay  it  to 
8ilTa.    The  Southern  Development  Company,  then  caused  Silva  to 
be  arrested   and  prosecuted  on  the  criminal  charge  of  obtaining 
money  under  false  pretenses;  but  the  jury  disagreed  on  the  trial, 
and,  thereupon,  the  district  attorney  dismissed  the  information,  and 
the  prisoner  was  discharged.     The  Southern  Development  Company 
then,  brought  a  civil  action  against  Silva,  which  is  now  pending  in 
this  court,  to  recover  fifteen  thousand  dollars  damages,   alleged  to 
ha?e  been  suffered  by  reason  of  the  fraudulent  misrepresentotions 
aforesaid,  of  which  suit  it  notified  complainant.     It,  also,  brought 
suit  against  Wells,  Fargo  &  Co.,  in  which  neither  Silva  nor  Miner 
was  made  a  party,  to  enjoin  the  payment  of  the  certificate,  until 
the  determination  of  the  aforesaid  action  against  Silva  for  fifteen 
thonsand  dollars  damages.  In  this  suit,  Wells,  Fargo  &  Co. ,  suffered 
a  default,  and  judgment  was  rendered  against  them  according  to  the 
prayer  of  the  complaint.    At  this  point.  Miner  presented  the  certi- 
ficate to  Wells,  Fargo  &  Co.  for  payment,  which  was  refused  on  the 
ground  that  they  had  been  enjoined,  and ,  thereupon.  Miner  institu- 
ted an  action  at  law  on  the  certificate  against  Wells,  Fargo  &  Co.,  in 
this  court.     They  appeared  in  that  action,  and  made  a  motion, 
under  section  3o6  of  the  code  of  civil  procedure  of  California,  that 
the  Southern  Development  Company  be  substituted  in  their  place 
and  stead,  as  defendant.    This  motion  was  ar^ed  elaborately,  and 
denied  by  the  district  judge  of  Nevada,   holding  the  circuit  court, 
on  the  ground  that  an  equitable  cause  of  suit  could  not  be  thus 
injected  into  an  action  at  law  in  the  United  States  courts.     There- 
opon.  Wells,  Fargo  &  Co.  instituted  the  present  suit  in  equity,   to 
compel  the  defendants  to  interplead,  and  they  now  move  for  a  pre- 
liminary injunction,  restraining  the  prosecution  of  the  actions  against 
ihem  respectang  the  certificate  until  the  determination  of  the  rights 
p{  the  parties  upon  an  interpleader.    They  offer  to  pay  the  money 
into  court  for  the  benefit  of  the  party,  who  shall  be  adjudged  en- 
titled to  it. 

The  defendant,  Silva,  disclaims  all  interest  in  the  subject  matter. 
The  Southern  Development  Company  makes  no  opposition  to  the 
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motion^  and  Miner  opposes  it,  on  the  groand  that  it  is  not  a  proper 
case  for  an  interpleader. 

The  question  as  to  whether  this  is  a  proper  case  for  an  interplead- 
er has  been  very  elaborately  argaed.  There  are  about  four  hundred 
pages  of  printed  arguments,  and  a  ver^  extensive  collection,  and  care- 
ful analysis  of  the  authorities,  showing  the  different  circumstances 
under  which  interpleaders  have  been  denied,  and  wherein  they  have 
been  allowed,  in  courts  of  equity.  This  is  a  motion  for  an  injunction 
to  restrain  the  prosecution  of  those  suits,  until  the  determination  of 
the  rights  of  the  parties  on  the  bill  for  interpleader.  The  defend- 
ants do  not  deny  that  the  complainants  are  entitled  to  the  injunc- 
tion, provided  the  case  is  a  proper  one  for  a  bill  of  interpleader. 
Thej7  say  it  is  not  within  the  class  of  cases,  in  which  courts  of 
equity^  under  the  chancery  practice,  as  it,  heretofore,  existed,  and 
under  the  law  of  England ,  have  interfered.  Conceding  defendants  to 
be  right  on  this  proposition,  it  is  still,  in  my  judgment,  within 
one  of  the  provisions  of  the  code  of  civil  procedure  of  the  state 
of  California,  provided  that  provision  is  applicable.  Section  386, 
among  other  things,  provides  as  follows: 

^' And  whenever  conflicting  claims  are,  or  maybe  made,  upon  a 
person  for,  or  relating  to,  personal  propertv,  or  the  performance  of 
an  obligation,  or  any  portion  tiiereof,  such  person  may  bring  an 
action  against  the  connicting  claimants  to  compel  them  to  inter- 
plead, and  litigate  their  several  claims  among  themselves.  The 
order  of  substitution  may  be  made,  and  the  action  of  interpleader 
may  be  maintained,  and  the  applicant,  or  plaintiff,  be  discnargad 
from  liability  to  all,  or  any  ot  the  conflictmg  claimants,  although 
their  tUlee  or  claima  have  not  a  common  origin,  or  are  not  identical^  biU 
are  adverse  to,  and  independent  of,  one  another.'* 

The  contention  here  is,  that  these  claims  have  not  a  commoa 
origin,  are  not  identical,  tiiat  there  is  an  independent  claim,  and, 
therefore,  that  they  are  not  within  the  original  chancery  jurisdiction. 
If  this  clause  be  applicable,  and  can  be  acted  upon  in  tnis  court,  it 
abolishes  the  distinction  resting  upon  these  elements.   It  is  insisted 
on  the  part  of  the  defendant,  here,  that  the  statute  cited  is  not 
applicable  to  the  United  States  courts  of  equity,  as  the  code  of  proced- 
ure does  not  apply  on  the  equity  side  of  the  courts.   If  it  were  merely 
a  provision  regulating  procedure,  undoubtedly,  it  would  be  so,  bat 
I  think  it  is  more  than  that.    It  ^ives  a  right  to  a  parhr  in  equity. 
It  enlarges  his  equitable  rights — it  enlarges  the  scope  of  his  remedy. 
It  is  not  a  question  of  enlarging  the  jurisdiction  of  the  court. 
It  gives  a  new  remedy — a  new  right  in  the  form  of  a  remedy.     I 
think  it  is  within  the  rule  as  established  by  the  supreme  court  of 
the  United  States  in  the  Broderick  will  case,  which  was  an  appeal 
from  this  court.    In  that  case,  there  was  a  bill  filed  to  set  aside 
and  vacate  the  will,  and  the  probate  of  the  will  of  Broderick.    Thia 
court  dismissed  the  bill.    The  case  went  to  the  United  States  six- 
preme  court  on  appeal;  and,  in  deciding  the   case,  the  supreme 
court  says : 
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''It  is  andoabtedly  the  general  rule,  established  both  in  Englavd, 
andinhia  country,  that  a  oonrt  of  eqaity  will  not  entertain  jarisdio- 
tion  of  a  bill  to  set  aside  a  will,  or  the  probate  thereof." 

Then,  in  commenting  on  the  statnte  of  Oalifornia  of  18629  which, 
in  the  district  oonrt  of  the  state,  gave  the  new  remedy,  the  oonrt 
says: 

"The  statnte  of  1862,  has  been  referred  to,  which  gives  the  dis- 
triet  courts  of  Oalifornia  power  to  set  aside  a  will  obtained  bj  frand 
or  imdne  inflaence,  or  a  forged  will,  and  any  probate  obtained  by 
fraad,  concealment  or  perjary.  Whilst  it  is  true,  that  alterations  of 
jurisdiction  of  the  state  courts  cannot  effect  the  equitable  jurisdic- 
ticm  of  the  courts  of  the  United  States,  so  long  as  the  equitable 
lights  themselyes  remain,  yet  an  enlargement  of  equitable  rights  may 
k  administered  by  the  circuit  courts,  as  weU  ashy  the  date  courts.  And 
His  tf  probably  a  case  in  which  an  enlargement  of  equitable  rights  is 
^eded,  althotigh  presented  in  the  form  of  remedial  proceedings'''  Brod- 
erick's  WiU,  21  Wall.,  619-20. 

In  that  case,  then,  the  court  suggests,  that  new  equitable  rights 
gnoted  by  statute  of  the  state  may  be  enforced  in  the  circuit  courts 
of  the  United  States,  but  affirms  me  decree  of  the  court  below,  on 
&6  statute  of  limitations. 

In  Ohio,  an  act  was  passed  authorizing  the  restraining  of  the  col- 
leetion  of  taxes,  which  was  a  remedy  that  did  not  before  exist  under 
the  circumstances  provided  for,  in  courts  of  equity.  A  case  went 
to  the  supreme  court  of  the  United  States  from  Ohio,  arising  under 
flttt statute,  and  the  court  says  in  regard  to  it: 

"  Though  we  have,  repeatedly,  decided  in  this  court  that  the  stat- 
ute of  a  state  cannot  control  the  mode  of  procedure  in  equity  cases  in 
(he  federal  courts,  nor  deprive  them  of  their  separate  equity  jurisdic- 
tion; we  have  also  held,  that,  where  a  statute  of  a  state  conferred  a 
noff  right,  or  provided  a  new  remedy,  the  federal  courts  will  enforce  that 
right,  either  on  the  common  law  or  equity  side,  of  its  docket,  as  the 
nature  of  the  new  right,  or  the  new  remedy  requires:  Van  Norden 
T.Morton,  99  V.  8., 378:"  Oummingsv.  National  Bank,  101  U.  S., 
167. 

In  the  case  of  Curtis  v.  Sutter,  16  Cal.,  262,  the  statute  provided 
Qoder  the  old  practice  act  of  Oalifornia,  then  section  254,  that 
» partjr  in  possession  of  land  might  bring  a  suit  against  a  party 
oat  of  possession  setting  up  an  adverse  title,  to  determine  that 
idyerae  claim.  It  was  held  in  Ourtis  v.  Sutter  that  this  provision 
gave  a  new  remedy — that  it  enlarged  the  scope  of  the  remedy,  and 
to  that  extent  gave  a  new  right  in  equity.  That  right  did  not  exist 
before.  Under  the  statutes  of  Nevada  there  is  a  similar  provision. 
A  suit  was  brought  there  to  determine  the  adverse  claim  in  the  case 
rf  Dyer  v.  Hie  Oentral  Pacific  Railroad  Oompany,  1  Sawyer,  649. 
the  question  arose  whether  the  United  States  circuit  court  could 
•dminister  that  remedy — it  being  a  new  remedy.  Mr.  Justice  Field, 
in  eommenting  on  the  statute,  said: 
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''The  statnte,  it  is  true,  enlarges  the  class  of  oases  in  which 
jurisdiction  was  formerly  exercised  in  quieting  the  titles  and  posses- 
sion of  real  property,  it  dispenses  with  the  necessity  of  a  previous 
establishment  of  the  right  of  plainti£F  by  repeated  judgments  in  his 
favor  in  actions  at  law.  To  that  extent,  it  confers  upon  the  posses- 
sor of  real  property  a  new  right, — one  that  enables  him  without  the 
delay  of  previous  proceedings  at  law,  to  draw  to  himself,  all  outstand- 
ing inferior  claims.  That  rtght  the  national  courts  will  enforce  in  the 
same  manner  in  which  they  mil  enforce  other  equitable  rights  of  parties.*' 
Citing  Clark  v.  Smith,  13  Peters,  203.  Those  rights  have  been  en- 
forced repeatedly  in  the  supreme  court  of  the  United  States,  and 
the  doctrine  is  now  recognized  in  numerous  cases,  as  in  Holland  v. 
Challen,  110  U.  S.,  16,  and  Beynolds  v.  Crawfordshire  Bank,  112 
U.  S.,  406.  In  the  last  case  the  right  was  extended  by  state  statute 
still  further.  It  was  extended  to  the  party  out  of  possession  as 
does  the  present  statute  of  California.  And  the  remedy,  was,  also, 
extended  to  the  cancellation  of  a  deed  void  on  its  face,  for  which 
there  was  before  no  remedy  in  equity.  The  supreme  court  held, 
that  the  party  out  of  possession  could  maintain  that  suit  in  equity 
to  cancel  a  deed  void  on  its  face  in  the  United  States  court.  Cnap- 
man  v.  Brewer,  114  U.  S.,  170-1;  Cummings  v.  The  National  Bank, 
101  U.  S. ,  157 ;  Van  Norden  v.  Morton,  99  U.  8. ,  378,  cases  to 
which  I  have  already  called  attention,  and  Ellis  v.  Davis,  109  U.  S., 
486,  establish  this  doctrine.  The  right  here  is  precisely  analogous 
to  those.  The  statute  gives  a  new  right,  and  if  this  case  does  not 
come  within  the  rule  before  established  by  courts  of  chanoery  in 
regard  to  the  points  made,  I  think,  under  the  statute,  the  remedy  is 
so  enlarged  as  to  cover  the  case,  and  as  it  now  stands,  the  right  can 
be  enforced  in  a  court  of  equity  of  the  United  States.  The  statute 
gives  a  new  right, — ^an  enlargement  of  the  scope  of  the  remedy; 
and  it  being  a  case,  peculiarly,  of  equitable  cognizance,  it  can  be 
enforced  on  the  equity  side  oi  the  court. 

Professor  Pomeroy  regards  the  remedy  as  being  enlaif^ed  by  the 
statute,  and,  under  the  authorities,  that  it  will  be  enforced  by  courts 
of  equity.  He  comments  upon  the  statute  in  the  notes  to  section 
1,324,  8  Pomeroy's  Equity. 

I  am,  by  no  means,  certain,  that  the  case  is  not  one  for  inter* 
pleader,  under  the  chancery  practice  as  it,  originally,  existed  before 
the  enlargement  of  the  scope  of  the  remedy  by  statutory  provisions. 
These  are  the  elements  laid  down  by  Professor  Pomeroy  in  his 
equity  jurisprudence,  required  to  justify  an  interpleader. 

''1.  The  same  thing,  debt  or  auty,  must  be  claimed  by  both." 
Both  the  Southern  Development  Company  and  Miner,  claim  to  be 
entitled  to  the  certificate  of  deposit  in  question,  and  to  receive  the 
money  that  is  due  upon  it. 

"2.  All  adverse  titles  or  claims  must  be  dependent,  or  de- 
rived from  a  common  source."  These  claims  all  come  from  the 
same  source — the  original  transaction  between  the  Development 
Company  and  Silva — ^the  rights  of  all  depend  upon  the  acts  of  Sil?a 
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--and  upon  the  aots  of  oomplahiant  dependent  upon  the  aets  of  Silva. 
The  Development  Company  claims,  that  Silva  obtained  from 
it  tlie  ten  thoosand  dollar  cheek  on  the  Bank  of  California,  by 
band,  misrepresentation,  and  deceit,  and,  therefore,  that  the  trans- 
action is  void,  and  that  the  party  giving  the  check  is  entitled  to  it. 
Had  Silva  never  parted  with  the  check  and  the  contest  beeci  between 
him  and  the  drawer,  can  there  be  a  doubt,  that  the  claims  wonld 
have  come  from  a  common  source?  If  not,  can  passing  the 
eheck  to  another,  with  notice,  change  the  character  of  the  act  in  this 
respect?  SUva,  simply,  changed  the  check  into  a  certificate  of 
de^it  amonnting  to  seven  thousand  five  hundred  dollars,  substi- 
tmng  one  for  the  other,  thereby  not  only  committing  a  fraud  on  the 
Development  Company,  if  it  be  a  fraud,  but  also,  on  Wells,  Fargo 
k  Co.,  m  obtaining  the  certificate  of  deposit.  Miner  is  simply  a 
elaimant  under  Suva,  and  the  latter  only  substituted  one  parly, 
vho  is  claimed  not  to  be  an  innocent  assignee,  in  the  transaction, 
for  another,  and  one  commercial  instrument  for  another.  They  all, 
therefore,  claim  from  the  same  source,  and  all  the  claims  arise  out 
of  and  are  dependent  upon  the  same  act. 

"3.  Complainant  seeking  relief  must  not  have,  or  claim,  any 
interest  in  the  subject  matter." 

The  complainants  in  this  case  claim  no  interest  against  either. 
Ihej  are  ready  to  pay  the  money  into  court  for  the  benefit  of  the 
party  entitled  to  it.    They  stand  neutral  between  the  two  parties. 

"4.  He  must  have  incurred  no  independent  liability  to  either  of 
the  claimantB,  that  is,  he  must  stand  perfectly  indi£Ferent  between 
them  in  the  position  purely  as  stakeholder." 

I  do  not  see  how  claimants  stand  in  any  other  than  a  depende9t 
position.  Because  they  have  issued  a  certificate  of  deposit  it  is 
ckimed  that  they  have  entered  into  an  independent  contract.  How 
independent?  As  the  case  now  stands,  they  are  liable  only  on  the 
eertificate.  There  is  but  one  liability,  and  that  is  on  the  certificate. 
No  party  is  entitled  to  recover  against  them  without  returning  that 
oertifid^,  properly  endorsed.  Should  they  pay  the  money  to 
Uner,  and  it  turn  out,  that  he  is  not  entitled  to  receive  it,  they 
inight  be  liable  to  complainant,  but,  the  liability  would  rest  upon 
different  grounds.  Those  grounds  do  not  now  exist,  and,  there  is 
at  this  time,  but  one  cause  of  action,  and  that  is  on  the  certificate. 
The  only  question,  then,  is,  who  is  the  owner  of  that  certificate? 
The  contest  is,  as  to  this  specific  thing — this  piece  of  commercial 
paper.  There  is  no  liability  independent  of  that  certificate.  They 
are,  now,  liable  on  that  and  on  nothing  else.  How  can  this  be  an 
independent  liability  in  the  sense  of  the  rule  ?  It  is  true.  Wells, 
Fargo  &  Co.,  became  debtors,  but,  only  on  the  certificate.  As  before 
Baid,  no  recovery  can  be  had  against  them  except  upon  this  certifi- 
ttte  of  deposit.  The  title  to  the  certificate  of  deposit,  is  in  issue 
h^e,  between  these  parties,  and  it  is  the  only  issue,  llie  Develop- 
ment Company  claim  that  they  own  it,  by  reason  of  the  fact  that  it 
vaa  obtained  from  them  by  fraud,  and  minex  claims  that  he  owns  it, 
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either  because  there  was  no  fraud,  or  if  there  was,  because  he  is  a 
"bona  fide  holder  for  yalue  without  notice  of  the  fraud.  OomphiinantB 
are  not  liable  to  both.  It  is  a  mere  question  as  to  who  owns  that 
certificate  of  dei)Osit.  That  is  the  question  at  issue.  And  it  is  a 
matter  of  entire  indifference  to  complainants  which  owns  it.  They 
are  mere  stake  holders.  That  question  the  claimants  ought  to 
litigate  ^tween  themselves.  The  adverse  claimants  are  the  only 
ones  to  blame,  for  the  dilemma  in  which  complainants  are  placed, 
and  they  ought  to  assume  the  burden  of  relieving  complainante  from 
the  dilemma. 

The  defendants  are  liable  on  that  certificate  either  to  the  Develop- 
ment Company,  or  to  Miner.  They  are  not  liable  to  both.  They 
do  not  know  which.  That  is  the  very  thing  to  be  ascertainea. 
The  doctrine  relied  on  to  deny  an  interpleader  is  that  announced 
in  Orawshay  v.  Thornton,  2  Mylne  &  0.,  1,  an  English  case,  de- 
cided before  the  present  system  of  practice  in  England  went  into 
effect.  It  is  very  doubtful,  m  my  mind,  whether  that  doctrine  would 
be  sustained,  at  this  time,  even  in  England.  The  observations 
of  a  number  of  English  judges  made,  subsequently,  to  the  decision 
of  that  case,  and  to  the  change  of  the  law  by  statute,  indicate  that 
they  repudiate  the  doctrine  there  announced,  and  regard  the  grounds 
on  which  the  distinction  is  rested  as  being  veir  narrow.  The  act  of 
1860,  in  England,  like  the  provisions  of  the  Oalifomia  code  of  pro- 
cedure, which  I  have  just  read,  has  abolished  the  distinction  taken  in 
that  case.  The  provision  is  similar  to  our  statute.  I  presume  our 
statute  was  adopted  from  the  English  act  of  1860.  I  should  be  veiy 
much  disposed  to  hold  the  case  to  be  a  proper  one  for  interpleader, 
even  if  it  stood  on  the  ordinary  principles  of  equity  jurisprudence 
alone,  without  the  aid  of  this  act  enlarging  the  equitable  rights  of 
parties  in  such  cases.  At  all  events,  I  am  satisfied  that,  by  this  act, 
a  new  right  was  created  broad  enough  to  reach  the  case,  which 
can  been  forced  in  this  court. 

I  am  satisfied,  therefore,  that  it  is  a  proper  case  for  a  bill  of  inter- 
pleader, tod  that  the  injunction  should  be  granted.  The  motion  is 
granted,  on  giving  security  in  the  sum  of  ten  thousand  dollars. 


Cir.  Ct.  Or.]       Thompson  v.  The  Phcenix  Ins.  Co.  137 


OIBOZJIT OOUBT.  DI8TRI0T  OF  OREGON. 
Thokpsoh,  BsoBiyEB,  y.  Ths  Ph(enix  Insubanoe  Oompany. 

ilToMm&tfr  8,  1886. 

LnorAHOir  oh  Kioht  to  Sue  on  a  Polict  of  Insuranoe.— Apolicy  of  inBurance  contained 
n  e&ct,  this  stipolafcion:  (1.)  No  action  shall  be  commaneed  thereon  to  recover  for  a  ion 
ftocQDder  until  the  amount  thereof  was  asoertained  by  agreement  or  arbitratioa;  and  (2.) 
Ho  mch  action  shall  be  maintained  unless  commenced  within  one  year  after  the  date  of  the 
Ire  from  which  the  loss  ooourred.  Hddy  That  unless  the  aasured  was  prevents  I  by  the 
Ktioii  or  HOD  action  of  the  insurer,  in  the  matter  of  asoertaininff  the  amount  of  the  loas,  he 
DBt  oommenoe  his  action  therefor  within  the  time  specified  in  the  stipulation. 

BooBiCATiov  ov  PouoT. — A  demurrer  to  a  bill  for  the  reformation  of  a  policy  of  insur- 
an  wUl  be  smtained,  when  it  appears  that  by  reason  of  the  lapse  of  time,  no  action  can  be 
wiTitointd  thereon  for  any  cause,  when  reformed.  A  court  will  only  decree  the  reformation 
of  u  mtbmmeDt  as  a  means  of  enabling  a  party  thereto  to  assert  or  maintain  some  right 
tiMRimder. 

Suit  to  reform  a  policy  of  insoranoe.  The  opinion  states  the  facts. 

Jinny  Ach^  for  the  plaintiff. 

P.  L.  WHUs  and  MQton  8mU\  for  the  defendant. 

Bkadt,  J.    On  April  21, 1884,  the  defendant,  in  consideration  of 

e  8om  of  three  hundred  dollars  paid  to  it  by  E.  B.  Kearney, 
insured  him,  as  ''  Beceiver  for  HoUaday  v.  HoUaday,**  in  the  sum 
of  fire  Uionsand  dollars  against  loss  or  damage  bv  fire  on  a  half 
i&ierest  in  the  darendon  hotel  and  farnitnre,  for  the  term  of  one 
jMr  from  April  27;  and  on  the  night  of  May  19,  1884,  the  prop- 
oh^was  destroyed  by  fire. 

This  suit  was  brought  on  July  10,  1885,  to  reform  the  policy  by 
tteplaintiff,  as  the  successor  of  Kearney  in  said  receiyership. 

Tnebill  aJleges  that  by  mistake  the  policy  was  made  payable  to 
said  I^earney  '  *  instead  of  the  receiyer  in  said  suit  of  Holladay  y. 
HoDaday,  and  his  successors  and  for  the  benefit  of  whom  it  mi^ht 
eoDcem; "  and  prays  that  it  may  be  reformed  by  adding  therein, 
ifier  the  words  "  E.  S.  Kearney,"  the  words  *'  as  receiyer  in  the  suit 
of  Benjamin  Holladay  against  Joseph  Holladay,  for  and  on  account 
of  his  successors,  as  such  receiyer,  and  for  the  benefit  of  whom  it 

S'  ht  concern;'*  and  that  *'  the  sum  so  insured  by  said  defendant  on 
i  building  and  furniture  be  paid  to  your  orator  accordingly." 

The  defendant  demurs  to  the  bill,  and  for  cause  of  demurrer, 
inigiig,  among  others,  the  following:  ''The  plaintiff's  right  is 
med,  because  he  did  not  commence  this  suit  within  twelye  months 
Oflxt  after  the  date  of  the  fire  from  which  the  loss  occurred." 

"Hie  policy  contains  a  stipulation,  to  the  effect,  that  a  loss  arising 
^Mreonder  is  not  payable  until  the  proof  thereof  is  furnished,  and 
in  eaae  of  arbitration,  the  award  fixing  the  amoxmt  thereof  is  had; 
iad  also  this: 

"It  is  furthermore  hereby  expressly  proyided  and  mutually  agreed, 
ftat  no  sait  or  action  against  this  company,  for  the  recoyery  of  any 
eiaim  by  virtue  of  this  policy,  shall  be  maintainable  in  any  court  of 
l&w  or  chancery,  until  after  an  award  shall  be  obtained  fixing  the 
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amount  of  snoh  claim  in  the  manner  above  provided,  nor  unless 
snoh  suit  or  action  shall  be  commenced  within  twelve  months  next 
after  the  date  of  the  fire  from  which  snoh  loss  shall  occur;  and 
should  any  suit  or  action  be  commenced  against  this  company,  after 
the  expiration  of  the  aforesaid  twelve  months,  the  lapse  of  time 
shall  be  taken  and  deemed  as  conclusive  evidence  against  the  valid- 
ity of  such  claim,  any  statute  of  limitation  to  the  contrary  notwith- 
standing." 

There  is  no  claim  that  the  right  to  bring  this  suit  has  been  delayed 
over  a  year  from  the  date  of  me  fire  from  which  the  loss  occurred, 
by  any  dispute  concerning  the  value  of  the  property  destroyed.  On 
the  contrary,  it  appears  &om  the  bill  that  the  proof  of  the  loss  was 
duly  made,  and  that  the  amount  of  is  not  contested,  but  that  the  pay- 
ment thereof  is  refused  to  the  plainti£F  solely  on  the  ground  that  by 
the  terms  of  the  policy  it  is  payable  to  Kearney  only. 

Therefore,  the  question  does  not  arise  in  this  case,  whether  an  ac- 
tion could  be  maintained  on  this  policy  by  the  assured,  after  the  ex- 
Eiration  of  a  year  from  the  date  of  the  fire,  in  case  he  had  been  de- 
lved in  the  commencement  of  the  same,  on  account  of  a  dispute  and 
arbitration  concerning  the  amount  of  the  loss. 

Oases  may  arise  under  such  a  policy,  when  the  dispute  and  arbi- 
tration are,  without  any  fault  of  the  assured,  so  prolonged,  that, 
unless  he  is  allowed  to  commence  an  action  after  the  expiration  of  a 
year  from  the  date  of  the  fire,  he  would,  under  the  combined  opera- 
tion of  these  two  stipulations,  be  deprived  of  all  legal  remedy. 

But,  in  this  case,  the  suit  was  not  brought  until  thirteen  months 
and  twenty-one  days  after  the  fire  at  which  the  loss  occurred,  and 
no  excuse  or  reason  is  given  for  the  delay. 

It  is  well  established  that  a  stipulation  limiting  the  time  within 
which  an  action  may  be  brought  on  a  policy  of  insurance  is  valid 
and  binding  on  the  parties  thereto;  but  tliat  if  it  is  ambiguous, 
either  in  itself  or  taken  in  connection  with  other  provisions  or  stip- 
ulations in  the  policy,  the  ambiguity  must  be  resolved  in  favor  of 
ihe  assured.  See  Spare  v.  Home  Mutual  Insurance  Oompany,  9 
Saw.,  145,  and  cases  there  cited. 

The  stipulation  for  limitation  in  this  policy  is,  considered  by 
itself,  plain  and  susceptible  of  but  one  meaning;  and  putting  aside 
the  provision  concerning  an  award  as  inapplicable  in  this  instance, 
there  is  nothing  in  the  policv  to  qualify  or  render  it  doubtful. 

Unlike  the  stipulation  in  Spare  v.  Home  Mutual  Insurance  Com- 
pany, supra,  in  which  the  right  to  sue  was  limited  to  one  year  from 
the  time  the  loss  ''occurred,"  which,  in  conjunction  with  the  sixty 
days  also  allowed  the  company  to  ascertain  whether  any  loss  had 
"occurred,"  and  make  pavment  thereof,  was  held  to  mean  one  year 
from  the  expiration  of  said  sixty  davs,  the  limitation  in  this  case  is 
a  year  from  a  day  certain,  to  wit:  the  day  of  the  fire.  And  unless 
the  assured  is  prevented  by  the  action  or  non-action  of  the  company 
in  the  matter  of  ascertaining  the  amount  of  the  loss,  from  commeno* 
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ingan  action  within  that  time,  he  mnat  do  so  or  he  will  be  barred 
iherefrooi. 

Bat  it  is  said  that  this  is  a  snit  to  reform  this  oontraot,  as  well  as 
to  enforce  it,  and  that  the  stipulation  as  to  the  time  does  not  apply 
to  a  suit  for  sach  relief ,  and,  therefore,  the  demurrer  is  too  broad 
ud  most  be  overmled. 

Bat  the  oonrt  will  not  reform  an  instroment,  merely  for  the  sake 
ofnforming  it,  bat  only  to  enable  a  party  to  assert  some  right 
Ihereimder.  And  if  an  action  thereon  by  the  assured  to  reoover  the 
imoimt  of  loss  is  already  barred  by  lapse  of  time,  there  is  no  claim 
that  esD  be  asserted  under  it  against  the  defendant, 
in  DftTidson  v.  Phoenix  Insurance  Oompany,  14  Saw.,  594,  Mr. 
Jnstioe  Field  held,  in  a  case  like  this,  that  when  the  remedy  on  the 
polieyfor  the  insunmoe  was  barred,  according  to  the  stipulation 
therein,  by  lapse  of  time,  the  court  would  not  undertake  to  reform 
the  instmmenty  because  there  was  "  no  occasion  "  for  so  doing. 

This  conclusion  is  not  reached  without  reluctance.  So  far  as  ap- 
pears, there  is,  in  good  morals,  no  sufficient  reason  why  the  defend- 
ttt  should  not  pay  this  claim  according  to  the  real  intention  of  the 
psrtieB  to  the  contract— that  is,  to  the  receiver  for  the  time  being  in 
the  ease  of  HoUaday  t.  Holladay,  for  the  benefit  of  whom  it  may 
eonoern.  Such  cases  as  this  suggest  the  necessity  of  some  legisla- 
tion simplifyii^  the  contract  of  insurance,  and  within  certain  limits, 
declaring  its  effect;  and  in  case  of  loss,  who  may  claim  the  benefit 
of  it,  and  maintain  an  action  against  the  insurer  to  enforce  it. 

Bnt,  as  it  is,  the  parties  to  this  contract  have  deliberately  agreed, 
that  nnless  the  assured  brings  his  action  to  recover  for  the  loss  within 
iyear  from  the  date  of  the  fire,  he  is  forever  barred  from  so  doing, 
lod  the  court  cannot  disregard  the  stipulation. 

Nor  is  it  intended  to  suggest  that  this  limitation  of  the  time  in 
vhich  to  sue  is  either  unwise  or  unjust.  In  this  class  of  cases  espe- 
cudly,  every  consideration  of  justice  and  convenience  require  that 
claims  for  losses  should  be  speedilv  settled,  while  the  witnesses  are 
vithin  reach  and  the  facts  are  fresn  in  their  recollection. 

Bat  the  law  ahoold  have  come  to  the  aid  of  this  defective  contract 
uid  anthorized  the  plaintiff  to  maintain  an  action  thereon  to  recover 
this  loss,  as  the  successor  in  office  of  the  person  who  effected  the 
ij^soiance,  for  the  benefit  of  whom  it  might  concern,  without  any 
lefonnation  of  the  instrument,  or  delay  on  that  account. 
The  demurrer  is  sustained  and  the  bill  dismissed. 
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SUPREME  OOUBT  OF  CALIFORNIA. 

No.  11,15L 

In  be  Guabdunship  of  Lauba  Dannekeb,  a  MmoB. 

Depourimtnt  Two,    Filed  ^ovend>er  17,  1885. 

GCABDIANSHIF  OF  MiNOB— JUBIBDICTIOK  OF  SUPERIOR  CoURT  TO  HeAR  PeTITIOM  FOB.- 

Where  a  petition  for  letters  of  guardianship  over  the  person  *of  a  minor  is  presented  and  filed 
in  the  superior  court  of  one  county,  and  citation  is  issued  and  served  on  the  parties  interested, 
such  court  has  jurisdiction  to  hear  and  determine  whether  the  minor  is  a  resident  of  that 
county  and  whether  the  petitioner  is  a  proper  person  to  be  appointed  guardian.  Its  jurisdic- 
tion, so  to  proceed,  is  not  ousted  by  the  fact,  tnat  subsequent  to  the  service  of  the  dtation, 
the  party  served  obtained  the  issuance  of  letters  of  guardianship  to  himself  in  the  superior 
court  of  another  county. 

Petition  for  a  writ  of  prohibition.     The  opinion  states  the  facts. 
Charles  P.  0q/f  and  Bobert  Ferral,  for  the  petitioner. 
A.  H.  Loughborough,  for  the  respondent. 

Mtbiok,  J .     Application  for  a  writ  of  prohibition  to  the  superior 
court  of  the  city  and  county  of  San  Francisco,  department  9. 

On  the  nineteenth  of  June,  1885,  one  Teresa  McGee  presented 
her  petition  to  the  said  superior  court  of  the  city  and  county  of  San 
Francisco,  in  which  she  averred  that  some  six  years  ago  Mrs.  Dan- 
neker,  a  widow,  the  mother  of  the  s'aid  Laura,  placed  the  child 
under  her  care  as  superioress  of  St.  Joseph's  Orphan  Asylum,  in 
said  city  and  county;  that  afterwards  the  mother  died,  leaving  no 
estate  except  one  hundred  and  seventy  dollars,  which  had  been  ex- 
pended in  the  maintenance  of  said  Laura  and  two  other  of  her 
minor  children;  that  after  the  death  of  the  mother  the  petitioner 
placed  the  said  Laura  under  the  care  of  a  Mrs.  Trendle,  who  agreed 
to  support  and  raise  her  under  her  personal  care;  that  afterward 
Mrs.  Trendle,  without  the  knowledge  of  petitioner,  ^ave  the  custody 
of  the  child  to  Jacob  Michelson,  who  had  ever  since  nad  tlie  custody 
of  her,  and  that  she  was  then  at  a  boarding  school  in  Alamedla 
oounty  kept  by  Mrs.  Eegler;  that  said  child  was  then  nine  years 
of  age,  a  full  orphan,  and  had  no  property  and  no  guardian;  that 
fiaid  Michelson  and  Mrs.  Trendle  and  the  said  child  were  residents 
of   said  city  and  county,  though  the  child  was  temporarily  at  a 
school  in  Aiameda  county,  and  the  petitioner  prayed  mat  letters  of 
guardianship  be  issued  to  her. 

The  superior  court  made  an  order  that  citation  issue,  returnable 
June  30,  and  that  it  be  served  on  the  said  minor  and  on  Jacob 
Michelson,  Mrs.  Trendle  and  Mrs.  Eegler.  The  citation  was  duly 
served. 

After  the  service  of  the  citation,  and  on  the  twenty-third  of  June, 
the  return  day  of  the  citation  being  June  30,  the  said  Michelson  pre- 
sented a  petition  to  one  of  the  judges  of  the  superior  court  of  Alameda 
county,  in  which  he  averred  that  said  minor  was  a  resident  of  Ala- 
meda county,  under  the  care  of  Mrs.  Eegler,  and  had  no  guardian, 
and  prayed  for  letters  of  guardianship.  The  petition  was  si^ed  by 
said  Michelson  and  C.  P.  Goff  as  his  attorney.    In  this  petition  n< 
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mention  was  made  of  the  proceedings  in  the  8ai>erior  court  of  the 
city  and  coaniy  of  San  Francisco,  and  the  jndgein  Alameda  connty, 
mi  being  informed  thereof,  made  an  order  for  service  of  citation  on 
Mrs.  Eegler  and  Mrs.  Trendle.  On  the  retam  day,  to  wit,  Jane 
2^~flfter  hearing  evidence  offered  by  Michelson,  the  coort  found 
that  the  minor  resided  in  Alameda  county  and  granted  the  prayer 
of  the  petition  of  Michelson  for  letters.  On  the  return  day  of  the 
citation  in  the  superior  court  of  the  city  and  county  of  San  Francis- 
co—to  wit,  June  30 — the  said  Michelson,  by  his  attorney,  filed 
objections  to  the  petition  of  the  said  Teresa  McGee,  and  the  hear- 
ing was  postponea  until  July  14,  on  which  day  the  said  Michelson, 
by  bis  said  attorney,  presented  a  certified  copy  of  the  proceedings 
in  the  superior  court  of  Alameda  county,  and  moved  that  the  peti- 
tion of  said  Teresa  MoOee  be  dismissed  on  the  ground  that  the 
court  had  no  jurisdiction,  letters  having  been  already  granted  to 
him  bj  the  superior  court  of  Alameda  county.  Further  hearing  was 
continued  to  July  23,  and  before  that  day  an  alternative  writ  of  pro- 
hibition herein  was  granted  and  an  order  to  show  cause  made. 

There  is  no  doubt  that  at  the  time  the  said  Teresa  McG-ee  pre- 
sented her  petition  to  the  superior  court  of  the  city  and  county  of 
San  Francisco,  and  citation  was  served  on  Michelson  and  the  oth- 
ers, that  court  had  jurisdiction  to  hear  and  determine  whether  the 
minor  was  a  resident  of  that  city  and  county,  and  required  a  guar- 
dian, and  whether  the  said  Teresa  was  a  proper  person  to  be  ap- 
pointed. The  question,  then,  is  presented,  could  Michelson  (instead 
of  presenting  the  issue  of  residence  and  the  other  subjects  involved, 
to  tiie  superior  court  of  the  city  and  county  of  San  Francisco)  step 
o?er  to  Alameda  county,  obtain  letters  there,  and  thus  oust  the  for- 
mer court  of  jurisdiction  to  proceed?  We  think  not.  It  is  propter 
to  presume  that  the  superior  court  of  Alameda  county  will,  when  its 
attention  is  brought  to  the  fact  thai  a  petition  was  first  filed  in  the 
dtr  and  county  of  San  Francisco,  revoke  its  order  of  appointment 
and  recall  its  letters,  to  the  end  that  there  may  be  no  conflict  of  ju- 
risdiction. It  is  apparent  there  cannot  be  two  guardianships  in  two 
different  courts  at  the  same  time.  Letters  will  be  issued,  if  neces- 
sary, bv  the  court  of  the  county  where  it  may  be  legally  determined 
the  child 


Further  than  this,  it  is  not  necessary  to  go  at  the  present  time, 
except  to  surest  if  Mr.  Michelson  and  his  attorney,  0.  P.  Goff,  did, 
IS  is  stated  m  some  of  the  papers  herein,  resort  to  the  court  in  Ala- 
meda county  for  letters,  instead  of  meeting  the  question  in  the  court 
in  8an  Francisco,  as  a  toick,  it  was  a  hazardous  proceeding;  for,  as 
to  Mr.  Michelson,  by  section  1,209,  code  of  civil  procedure,  it  is 
declared  to  be  a  contempt  to  practice  '  *  deceit  or  abuse  of  the  pro- 
cess or  proceedings  of  tne  court  by  a  party  to  an  action  or  special 
proceeding;'*  and,  as  to  Mr.  Goff,  by  section  282,  code  of  civil  pro- 
cedure, he  was  forbidden  to  seek  to  mislead  a  judge  by  artifice. 

We  do  not  intend  to  prejudge  the  proceedings  taken  by  either  one; 
we  desire  merely  to  call  attention  to  the  risk  that  may  have  been 
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ran.  When  Mr.  Miohelson  filed  his  petition  in  Alameda  county  he 
had  already  been  served  with  citation  to  appear  before  the  saperior 
court  of  the  ciiy  and  county  of  San  IVa^oisco,  which  coort  then  had, 
as  to  him,  jurisdiction  to  hear  and  determine. 

The  application  for  the  writ  is  denied,  and  the  order  heretofore 
made  is  vacated. 

Thobnton,  J.,  and  Morbison,  0.  J.,  concurred. 


Na  8,79L 

DbMT  v.   BjSD  XT  AL. 

JktuKrtmMt  One,    Filed  JTovember  19,  188S, 

Dud— Admibsibilitt  or— Whsthir  Inoludib  Pbkmibib'in  Dibputb.— When  a  deed  jm 
offered  in  evidence  to  show  title  to  the  loeue  in  quo,  an  offer  by  the  adyeree  party  to  prove 
&ctB  showing  that  each  deed  was  not  intended  to  indnde  the  premisee  in  dispate,  does  not 
go  to  the  admissibility  of  such  deed,  but  only  to  its  effect. 

Ths  Saxb- Cannot  bb  Vabibd  bt  1:*abol  EyiDRNos-CoNBTBUonoN.— Parol  evidence 
is  never  permitted  to  vary  or  contradict  the  terms  of  a  written  instrument.  While  evidence 
is  admissible  of  all  the  circumstances  surrounding  the  maker  of  the  instrument,  PatoI  evi- 
dence of  other  language,  declaring  his  meaning,  wan  that  which  is  contained  in  the  instru- 
ment itself,  is  not  admissible.  If,  therefore,  the  language  of  a  deed  in  question  is  unambiguous, 
and  admits  of  but  one  construction,  no  parol  evidence  could  be  material  to  its  construction, 
and  the  rejection  of  evidenoe  offered  for  such  purpose  would  not  be  error. 

Thb  Sam b— Evidbncb  of  Grantob's  Intbntion  not  Admissiblb.— Where  a  deed  is 
silent  as  to  the  quantity  of  land  intended  to  be  conveyed,  and  the  description  is  broad 
enough  to  include  both  high  lands  and  adjoining  marsh  lands,  paml  evidence  that  it  was  the 
faitention  of  the  grantor  to  exclude  such  marsh  lands,  and  to  limit  the  conveyance  to  a  speci- 
fied number  of  acres,  is  inadmissible. 

Appeal  from  a  ju^^ent  of  the  superior  court  of  Alameda  county^ 
entered  in  favor  of  the  defendants,  and  from  an  order  denying  the 
plaintiff  a  new  trial.    The  opinion  states  the  facts. 

Oeorge  W.  Tyler  and  John  T,  Humphriea,  for  the  appellant. 

B.  8k  Brooks,  Oeo.  Leviaion,  Maalick,  Bdcher  <t  Mastick  and  Great' 
house  (k  Blanding^  for  the  respondents. 

Boss,  J.  The  subject  of  this  controversy  is  a  part  of  that  por- 
tion of  the  rancho  San  Antonio,  situated  in  what  is  now  the  county 
of  Alameda,  which  was  confirmed  and  patented  by  the  United 
States  government  to  Antonio  Maria  Peralta,  under  whom  both 
plidntiftand  defendants  claim  title-— defendants,  through  a  deed  exe- 
cuted by  Peralta  on  the  twenty-third  of  October,  1861,  to  William 
A.  Ohipman  and  Gideon  Aughinbaueh,  and  plaintiff,  byvirtue  of  a 
deed  executed  by  Peralta  on  April  o,  1868,  to  Gteorge  W .  Dent  and 
Thomas  Wallace.  At  the  time  of  the  deed  to  Ohipman  and  Aughin- 
baugh,  Peralta's  titie  rested  upon  the  ^prant  from  the  Mexican  gov- 
ernment, but  its  subsequent  confirmation  and  patent  by  the  govern- 
ment of  the  United  States  enured  to  the  benentof  his  grantees,  and 
determined  as  well  the  vaUdiiy  of  the  grant  as  its  boundaries.  Ad- 
mitedly,  the  land  in  dispute,  which  is  marsh  land,  is  within  the  pat- 
ented fines,  so  that,  the  real  question  in  the  case  is  whether  it  falls 
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wiihin  the  descsriptiye  calls  of  the  deed  to  Chipman  and  Auffhin- 
bangh.  The  description  is:  '*  All  that  tract  or  parcel  of  land  sit- 
uated in  the  township  of  San  Antonio  and  in  the  county  of  Oontra 
Costa,  and  known  by  the  name  of  Bolsa  or  Peninsula  del  Encinal, 
bein^  part  of  the  Bancho  de  San  Antonio,  and  property  of  A.  M. 
PenUta,  granted,  etc.  *  *  *  Said  Encinal  is  almost  all  sur- 
rounded by  the  sea  water,  having  a  single  entrance  or  mouth  on  the 
northeast  side.  Said  mouth  or  entrance  is  to  be  fenced  and  gated 
by  said  parties  of  the  second  part  immediately  (upon)  taking  pos- 
session, from  the  point  or  end  of  the  San  Leandro  slough,  or  Estero 
de  San  Ijeandro,  to  the  point  or  end  of  San  Antonio  slough,  or 
Estero  de  San  Antonio,  a  distance  from  point  to  point  of  about  one 
thousand  yards,  more  or  less,  and  said  line  for  the  fence  run  about 
three  hundred  yards  from  the  brickyard  house  with  the  purpose  of 
nrerenting  the  entrance  of  the  cattle  of  said  A.  M.  Peralta,  and  of  his 
neirs,  executors  or  assigns,  and  for  not  doing  so,  said  William  W. 
Chipman  and  G.  Aughinbaugh,  their  heirs  or  assigns,  are  bound 
k>  pay  all  damages  unto  said  A.  M.  Peralta,  his  heirs,  executors  or 


PlaintifiTs  counsel  objected  to  the  introduction  of  this  deed  when 
(^red  by  defendants,  ''upon  the  ground  that  it  did  not  include  the 
lands  described  in  the  complaint,  as  by  its  terms  it  only  purported 
to  oonyey  the  part  of  the  bolsa  or  peninsula  covered  with  oak  tim- 
ber, and  in  this  connection  offered  to  prove  the  following  facts : 

"  First — ^That  at  the  time  of  the  execution  of  the  said  deed,  and 
prior  thereto,  it  was  supposed  by  the  grantor  and  grantees  of 
said  deed  that  there  was  about  twenty-two  hundred  acres  of  high 
land  upon  the  peninsula. 

*^  Second — ^That  shortly  after  said  deed  was  executed,  the  grantees 
of  said  deed,  in  conveying  one-fourteenth  of  their  interest,  spoke 
of  the  amount  as  one  hundred  and  forty  acres  of  land,  more  or  less. 

"  Third — ^That  at  the  time  of  the  execution  of  said  deed,  and  prior 
thereto,  it  was  understood  by  the  ^antor  and  grantees  of  said  deed, 
and  by  all  other  persons  in  ihe  neighborhood,  when  speaking  of  the 
'Bolsa  de  Encinal,'  that  the  high  land,  or  land  covered  with  oaks, 
only  waa  meant,  and  not  the  salt  marsh  or  tide  lands  on  the  penin- 
sula. 

"Fourth — ^That  once  in  every  twenty-four  hours,  and  at  high  water 
laige,  the  water  of  the  ocean  cam^  up  within  twenty  feet  of  the  line 
between  the  firm  land  and  the  salt  marsh  and  tide  land  on  the  south 
line  of  the  land  described  in  the  complaint,  along  the  line  of  segre- 
gation between  the  high  land  and  the  salt  marsh  and  tide  lands  of 
the  peninsula,  referred  to  and  shown  in  defendant's  Exhibit  'A,'  and 
that  has  been  seat  all  times,  from  1860  down  to  the  present  day. 

'*  Fifth — ^That  the  high  lands  on  the  peninsula,  or  bolsa,  were,  at 
the  time  of  the  execution  of  said  deed,  excepting  a  strip  along  the 
north  side  of  the  high  land,  of  about  three  hundred  feet  wide, 
eorered  with  oak  trees,  resembling  a  grove  from  a  distance. 

Ba  lOO-S. 
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''  Sixth — ^That  the  high  land  of  the  peninsala,  at  the  time  of  the 
execution  of  said  deed,  was  about  nineteen  hundred  and  ninety-four 
acres. 

''Seventh — ^That  the  whole  land  on  the  peninsula,  high  land  and 
salt  marsh  and  tide  land,  at  that  time,  was  something  over  three 
thousand  three  hundred  acres. 

"Eighth — That  all  the  land  described jn  the  complaint  was  salt 
marsh  and  tide  land." 

The  defendants  objected  to'each  and  all  of  the  forgoing  proofs  as 
oflFered  by  plaintiff. 

As  is  well  said  for  respondents,  the  matters  offered  to  be  proved 
by  the  plaintiff  would  not  go  to  the  admissibility  of  the  deed,  but,  at 
most,  to  its  effect.  For  this  reason  the  court  below  was  right  in 
overruling  the  objection  to  the  introduction  of  the  deed. 

But  treating  the  offer  to  prove  the  matters  enumerated  as  made  in 
rebuttal,  the  judgment  should  not  be  disturbed  if  the  admission  of 
such  proof  as  was  offered  could  not  have  affected  the  result.  Parol 
evidence  is  never  permitted  to  vary  or  contradict  the  terms  of  a  writ- 
ten conveyance.  While  evidence  is  admissible  of  all  the  circum- 
stances surrounding  the  maker  of  the  instrument,  parol  evidence  of 
other  language,  declaring  his  meaning,  than  that  which  is  contained 
in  the  instrument  itself,  is  not  admissible :  1  Greenleaf  on  Ev.,  sees. 
287-8,  169.  If,  therefore,  the  language  of  the  deed  in  question  is 
unambiguous  and  admits  of  but  one  construction,  it  is  obvious  that 
no  parol  proof  could  be  material  to  its  construction. 

It  is  said  for  the  plaintiff  that  the  deed  by  its  terms  only  purported 
to  convey  the  part  of  the  bolsa  or  peninsula  covered  with  oak  tim- 
ber. Clearly,  this  is  not  so,  for  the  deed  in  terms  declares:  "  Said 
encinal  [that  is,  the  enoinal  previously  referred  to  therein  as  *the 
Bolsa  or  Peninsula  del  Encinal]  is  almost  all  surrounded  by  the 
sea  water,  having  a  single  entrance  or  mouth  on  the  northeast 
side.*'  The  ffrantor  having  thus  expressly  declared  in  his  written 
conveyance  that  the  Bolsa  or  Peninsula  del  Encinal  ' '  is  almost  all 
surrounded  by  the  sea  water,  having  a  single  entrance  on  the  north- 
east side,"  it  IS  very  clear  that  to  permit  parol  proof  that  at  the  time 
of  the  execution  of  the  instrument  he  unaerstood,  when  speaking  of 
the  Bolsa  del  Encinal,  '  'that  the  high  land  or  land  covered  with  oaka 
only  was  meant, "  would  be  to  permit  the  written  instrument  to  be 
varied  and  contradicted  by  parol.  •  A  fortiori,  as  against  the  written 
declaration  of  the  grantor,  would  the  understanding  of  ''all  other 
persons  in  the  neighborhood"  be  inadmissible. 

But  the  intention  of  the  grantor  to  convey  by  the  deed  all  of  the 
Bolsa  or  Peninsula  del  Encinal  is,  if  possible,  made  still  more  manifest 
by  the  further  provision  contained  in  the  deed  that  ''said  mouth  or 
entrance  is  to  oe  fenced  and  gated  by  said  parties  of  the  second  part 
immediately  (upon)  taking  possession,  from  the  point  or  end  of  tlie 
San  Leandro  slough,  or  Estero  de  San  Leandro,  to  the  point  or  encl 
of  San  Antonio  slough,  or  Estero  de  San  Antonio,  a  distanoe  from 
point  to  point  of  one  thousand  yards,  more  or  less,  and  said  line  for 
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the  fence  (to)  run  about  three  hundred  yards  from  the  brickyard 
house,  with  tibe  purpose  of  preventing  the  entrance  -of  the  cattle  of 
said  A.  M.  Peralta,  and  of  nis  heirs,  executors  or  assigns,  and,  for 
not  doing  so,  said  William  W.  Chipman  and  G.  Aughinbaugh,  Uieir 
heirs  or  assigns,  are  bound  to  pay  all  damages,'*  etc. 

Nothing  can  be  clearer,  we  think,  from  the  language  of  the  deed, 
than  that  the  land  conveyed  had  for  its  boundaries  the  sea  water  and 
the  line  about  three  hundred  yards  from  the  brickyard  house,  and 
extending  from  the  point  or  end  of  the  San  Leandro  slough  to  the 
point  or  end  of  San  Antonio  slough. 

In  respect  to  the  offered  proof  of  quantity,  it  is  sufficient  to  say  the 
deed  contains  no  mention  whatever  of  the  quantity  of  land  in  the 
tract  conveyed. 

In  our  opinion,  there  was  no  error  in  the  ruling  of  the  court  be- 
low, and,  therefore,  the  judgment  and  order  are  affirmed. 

MoEiNSTBT,  J.,  and  MoEee,  J.,  concurred. 


No.  8,792. 

Hall  bt  al.  v.  Hebasd. 

DepartmaU  One.   FUed  November  19,  18S6, 
JUDOMSM7  and  order  afiirined  on  the  authority  of  Dent  v.  Bird,  ante^ 

Appeal  from  a  judgment  and  order  of  the  superior  court  of  Ala- 
meda county.    The  facts  were  similar  to  those  of  Dent  v.  Bird,  ante. 

George  W.  Tyler  and  John  T.  Humphreys^  for  the  appellant. 

J3.  8.  Brooks^   Oeorge  Levision^    Masiickj  Btjkher  dk  MasHck  and 
ChreaiJiouse  dk  BUmding,  for  the  respondents.   ' 

The  Ooubt.    On  the  authority  of  Dent  v.  Bird,  No.  8,791,  jadg- 
ment  and  order  affirmed. 


No.  8,816. 

liAKE  FlEASANTON  WaTEB  COMPANY  V.  CONTRA  CoSTA  WaTEB  CoMPANT. 

DepartmeiU  One,    FUed  November  19,  1886. 

Ehinist  Domain— Supplting  Watkb  to  Muniotpal  Corfobatton  a  Pubuo  XJbb— Land 
Mat  be  Condemnbd  fob  Resebvoib.— The  supplying  of  the  inhaf>itaQtB  of  an  incorporated 
city  with  pure  fresh  water,  is,  under  sectiou  1,238  of  the  code  of  civil  procedure,  declared  to 
Ve  a  public  use,  in  behalf  of  which  the  right  of  eminent  domain  may  be  exercised,  and,  under 
Mction  1,239  of  such  code,  the  entire  estate,  in  a  given  piece  of  land,  may  be  taken  when 
needed  for  a  reservoir  in  behalf  of  such  use. 

The  Samb->Questiom  as  to  CoNrLioTiNo  Publio  Uses— DBMURBER.~In  an  action  of 
eminent  domain*  where  the  complaint  does  not  show  that  the  land  is  appropriated  to  any 
pabUc  use,  the  question  whether  the  public  use.  for  which  the  condemnation  is  sought,  u 
■iore  necetHuy  that  the  public  use  to  which  it  naa  been  already  appropriated,  cannot  arise 
•B  dtmwrer  to  the  c^mpfaint. 

Appeal  from  a  judgment  of  the  snperior  court  of  Alameda  ooontyt 
entered  in  faTor  of  the  defendant.    The  opinion  states  the  facts. 
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Jame»  E.  McElrathj  for  the  appellant. 

Fox  dk  Kellogg  and  Vrooman  dt  Davis,  for  the  respondent. 

Boss,  J.  A  demnrrer  to  the  amended  complaint  of  the  plaintiff 
having  been  sustained  by  the  court  below,  and  the  plaintiff  having 
declined  further  to  amend,  judgment  was  entered  for  the  defendant, 
from  which  the  appeal  is  taken.  The  action  is  to  condemn  certain 
land  of  the  defendant  to  be  used  by  the  plaintiff  for  the  purpose  of 
a  reservoir  in  which  to  store  water. 

It  is  alleged  in  the  complaint  that  the  plaintiff  is  a  corporation 
organized  and  existing  under  the  laws  of  the  state  for  the  purpose 
of  supplying  the  inhabitants  of  the  cities  of  San  Francisco  and  Oak- 
land with  pure,  fresh  water,  and  for  the  purpose  of  supplying  water 
for  manufacturing  and  irrigation. 

It  is  contended  on  behalf  of  the  defendant,  that  under  the  provi- 
sions of  the  code  of  civil  procedure,  by  virtue  of  which  the  present 
proceedings  are  had,  authority  is  not  given  to  condemn  land  to  be 
used  as  a  reservoir  in  which  to  store  or  impound  water.  It  is  true, 
as  said  by  counsel,  that  in  the  enumeration  of  the  public  uses  found 
in  section  1,238  of  the  code  of  civil  procedure,  l^ehalf  of  which  it 
is  declared  the  right  of  eminent  domain  may  be  exercised,  the  word 
reservoir  is  not  found,  but  in  classifying  the  estates  and  rights  in 
lands  subject  to  be  taken  for  public  use,  it  is  provided  by  section 
1,239  of  the  code,  that  a  fee  simple  may  be  taken  when  needed 
''for  public  buildings  or  grounds,  or  for  permanent  buildings,  for 
reservoirs  and  dams,  and  permanent  flooding  occasioned  thereby,  or 
for  an  outlet  for  a  flow,  or  a  place  for'  the  deposit  of  debris  or  tail- 
ings of  a  mine." 

The  supplying  of  the  inhabitants  of  an  incorporated  city  with  pure 
fresh  water  is,  bv  section  1,238,  declared  to  be  a  public  use,  in  behalf 
of  which  the  rignt  of  eminent  domain  may  be  exercised,  and  section 
1,239  provides  in  effect  that  the  entire  estate,  in  a  given  piece  of 
land,  may  be  taken  when  needed  for  a  reservoir  in  behalf  of  such 
use. 

Although  the  complaint  alleges  that  the  defendant  is  a  corpora- 
tion organized  under  the  laws  of  the  state  for  the  purpose  of  sup- 
plying the  city  of  Oakland  and  its  inhabitants  with  pure,  fresh 
water,  and  that  defendant  is  the  owner  of  the  property  sought  to  be 
taken,  it  is  not  averred  that  the  property  in  question  is  used  by 
defendant  in  supplying  Oakland  or  its  inhabitants  with  water,  or 
that  it  is  appropriated  to  any  other  public  use.  Therefore,  the 
point  made  by  respondent's  counsel  that  property  appropriated  to 
public  use  cannot  be  taken  unless  for  a  more  necessary  public  use 
than  tiiiat  to  which  it  has  been  already  appropriated,  cannot  arise  on 
the  demurrer. 

Judgment  reversed  and  cause  remanded  with  directions  to  the 
court  below  to  overrule  the  demurrer  to  the  amended  complaint, 
with  leave  to  defendant  to  answer. 

McKiNSTBT,  J.,  and  MoKeb,  J.,  concurred. 
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No.  U,262. 

Hibshfeldt  v.   Cboss,  Judge,  eto. 

Department  One.    Filed  November  J9.  1885, 

AccocNTiNO  BT  Admintstratob— Court  mat  Order  Several  Accounts  to  be  Com" 
BiHiD.— If  an  accoimt,  presentcMi  by  an  administrator,  ia  not  sufficiently  specific,  the 
sopcrior  conit,  sitting  as  a  court  of  probate,  has  power  to  require  the  adminiBtrator  to  make 
it  more  specific.  And  if,  pending  the  settlement  of  such  account,  the  adminlBtrator  i>re- 
lents  a  second  account,  the  court  may  order  him  to  present  one  account  of  his  administration 
which  shall  be  fnll  and  complete  up  to  the  time  of  its  rendition. 

Appligation  for  a  writ  of  mandate.    The  opinion  states  the  facts. 

Wal,  J.  Tuaka,  for  the  petitioner. 
Stetson  (k  Houghton^  for  the  respondent. 

Boss,  J.  This  is^an  application  for  a  writ  of  mandate  to  compel 
the  respondent  to  enter  an  order  settling  an  annual  account  of  the 
petitioner  as  administrator  of  the  estate  of  Allen  E.  Bose,  de- 
ceased. 

It  appears  from  the  papers  submitted  that  the  petitioner  was  ap- 
pointcMi  administrator  of  the  estate  in  question  by  the  superior  court 
of  Kern  county  in  tiie  year  1880,  and  in  the  latter  part  of  the  follow- 
ing year  filed  his  first  account  of  his  administration.  This  account 
WB8  settled  by  the  superior  court,  and  from  the  order  of  settlement 
an  appeal  was  taken  to  this  court  by  the  parties  in  interest,  who  were 
dissatisfied  therewith.  *The  appeal  being  heard,  the  order  was  re- 
Tersed  and  the  cause  remanded  for  further  proceedings,  which  were 
had  in  the  superior  court  and  which  resulted  in  another  order  of  set- 
tlement, from  which  the  contestants  again  appealed,  and  on  the  hear- 
ing of  which  appeal  they  were  again  successful — ^the  order  being 
rorersed  and  cause  remanded  for  further  proceedings. 

After  the  cause  went  back  the  second  time  it  was  transferred,  by 
leaBon  of  the  disqualification  of  the  then  superior  judge  of  Kern 
county,  to  the  superior  court  of  the  county  of  Tulare,  of  which  court 
the  respondent  herein  is  judge.  And  there  the  hearing  of  the  ac- 
count again  came  up,  testimony  was  taken,  and  an  opinion  written 
and  filed  by  the  ju^e,  reviewing  the  account,  and  directing  an  order 
to  be  drawn  settling  the  account  in  accordance  with  the  views  ex- 
pressed in  the  opinion.  The  judge's  opinion  was  prepared  without 
the  benefit  of  the  brief  of  the  contestants — the  latter  having  failed  to 
reach  him  through  some  inadvertence,  but  subsequently,  and  before 
the  making  of  the  order  settling  the  account,  did  do  so,  and  in  ex- 
amining it  the  judge  became  satisfied  that  in  some  respects  the  opin- 
ion formed  by  him  and  expressed  in  writing  was  erroneous,  and  that 
the  account  as  rendered  was  not  sufficiently  specific  to  enable  the 
court  properly  to  pass  upon  it.  And  as,  pending  the  long  and  neces- 
sarily  costly  litigation  over  the  first  account,  the  administrator  had 
filed  a  second  one  which  had  not  been  settled  nor  set  down  for  set- 
tlement,  and  as  by  reason  of  errors  in  the  first,  a  further  accounting 
necessary,  the  court  entered  an  order  directing  the  administrator 
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to  present  one  account  of  his  administration  of  the  estate,  which 
should  be  full  and  complete  np  to  the  time  of  its  rendition. 

We  think  the  court  was  right.  If  the  first  account  was  not  suffi- 
ciently specifici  the  court  dearly  had  the  power  to  require  the  ad- 
piinistrator  to  make  it  more  specific.  The  probate  court  is  the  guar- 
dian of  the  estates  of  deceased  persons,  and  has  control  of  the  person 
appointed  bjr  it  to  administer  the  estate,  subject  to  review  as  provided 
by  law.  It  is  its  duty  to  require  full  and  fair  accounts  on  the  part 
of  administrators,  and  where  the  estate  is  so  circumstanced  as  that 
one  account  will  result  in  saving  expense,  and  better  and  more  clearly 
presenting  the  accounts  of  the  representative  of  the  estate,  it  is  not 
only  the  right,  but  the  duty  of  the  court  to  require  the  one  account. 
Of  course,  upon  its  settlement,  the  administrator  is  entitled  to  a  ^all 
hearing,  and,  if  aggrieved  by  the  settlement,  has  his  appeal  from  the 
action  of  the  probate  court  settling  the  account. 

Writ  denied  and  proceedings  dismissed. 

MoEee,  J.,  and  MgEikstbt,  J.,  concurred. 


No.  8,896. 
OOMBS  V.  HaWES  BT  Ali. 

Jkjxur^mmU  One.    Filed  Ifovember  19, 1886. 

Dbbd  Givbh  to  Bboubb  a  Dbbt  is  a  MoBTOAas— FOBB0LO9UBI.— a  deed  executed  to 
secure  the  jpaymeiit  to  the  grantee  of  money  advanced  by  him  in  payment  of  a  note  of  llie 
grantor  is,  m  effect,  a  mortgage,  and  must  be  f oredosed  in  aooordaiibe  with  section  726  of  IIm 
oode  of  civil  procedure. 

The  Sams— Grantee  has  Lien  to  Extent  of  Priob  Mobtoaobb  Paid  bt  Hni.— ^ 
while  the  legal  title  so  stood  apparently  in  the  grantee,  he  was  obliged  to  protect  his  seemity 
by  paying  off  other  mortgages  on  the  land,  equity  would  give  him  a  lien  thereon  to  the  ex- 
tent of  such  payments. 

Minor  over  Eighteen  Years— Pbomissort  Note— Liabilitt  to  Endorser— Debaiw 
riBiCANOB  OF  GoNTRAcrr.— Under  section  35  of  the  civil  code,  where  an  infant  over  the  age 
of  eighteen  years,iexecute8  a[promissorynote,  the^oonsideration  for  which  he  receives,  and  upon 
maturity  the  note  is  paid  by  an  endorser,  the  maker  cannot  disaffirm  his  contract  with  sadft 
endorser  without  refunding  to  him  the  amount  advanced  in  taking  up  the  note. 

Appeal  from  a  judgment  of  the  superior  court  of  Lake  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the 
defendants  a  new  trial.    The  opinion  states  the  facts. 

J,  0,  Bates,  for  the  appellants. 
E.  W.  Britt,  for  the  respondent. 

McEiNSTBT,  J.  The  action  was  brought  to  recover  an  alleged  biil«- 
ance,  with  interest  thereon,  averred  to  have  been  paid  by  plaintiff  in 
satisfaction  of  a  certain  promissory  note  made  by  defendants  to  flie 
Bank  of  Lake,  which  note  the  plaintiff  as  endorser  thereon  was  com- 
pelled to  pay.  The  complaint  avers  that  defendant,  Caroline,  ''  has 
conveyed  to  plaintiff  in  part  satisfaction  of  the  amount  paid  by  him^ 
certain  real  and  personal  property  ''of  the  value  of  two  thousand 
five  hundred  dollars,"  but  that  the  defendants  have  made  no  other 
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paymeot;  leaving  due  and  unpaid  the  sum  of  two  thoasand  nin9 
nnndred  and  seTenty-five  dollars  with  interest. 

The  answer  of  tne  defendant,  Caroline  Hawes,  denies  that  the 
property  was  conveyed  and  transferred  by  her  in  part  payment,  but 
averred  the  same  was  conveyed  and  transferred  in  fall  satisfaction 
of  the  claim  of  the  plaintiff;  and  the  answer  of  the  defendant  Horace 
is  to  ihe  same  effect,  with  the  additional  allegation  that  when  the 
note  was  executed  he  was  a  minor  of  the  age  of  eighteen  years. 

The  court  below  found : 

"  4.  That  said  defendant  Caroline  Hawes,  has  conveyed  to  plaint- 
iff in  part  satisfaction  of  the  amount  paid  by  him  on  said  note  as 
alleged  in  said  complaint,  the  real  and  personal  property  referred  to 
in  said  complaint,  of  the  value  of  two  thousand  five  nundred  dollars* 
And  that  such  property  was  not  taken  or  accepted  by  plaintiff  as  full 
satisfaction  or  payment  of  the  demand  in  his  favor  against  defendants 
for  re-imbursement  of  the  sums  paid  by  him  as  aforesaid  on  said 
note,  and  was  not  accepted  by  him  as  payment  of  said  note. 

"  5.  That  except  by  conveyance  aforesaid  of  said  real  and  per- 
sonal property,  the  said  defendants  have  not,  nor  has  either  of  them 
lepaidto  i>laintiff  any  part  of  the  sums  paid  by  him  on  said  note." 

The  testimony  of  plaintiff  is,  to  the  effect,  that  the  conveyance  from 
the  defendant  Uaroline  Hawes  was  to  secure  the  payment  of  the 
money  by  him  advanced  in  payment  of  the  note  of  the  defendants. 
mie  plaintiff  recognized  the  continuation  of  the  whole  indebtednesa 
from  defendants  after  the  deed  was  executed.  If  the  testimony  of 
the  plaintiff  is  to  be  believed,  the  conveyance  was  neither  in  pay- 
m«it  of  part  nor  of  the  whole  of  such  indebtedness.  The  trans- 
action was  a  contract  of  mortgage. 

Finding  No.  4  is  therefore  not  justified  by  the  evidence. 

If  the  fscis  are  as  claimed  by  plaintiff  in  his  testimony  he  should 
have  filed  his  complaint  for  the  foreclosure  of  his  mortgage.  There 
can  be  but  one  action  in  such  cases,  which  must  be  in  accordance 
with  the  code  of  civil  procedure :    Section  726. 

If  while  the  legal  title  stood  apparently  in  plaintiff  he  was  obliged 
to  protect  his  security  by  paying  off  other  mortgages  on  the  land, 
equity  would  give  him  a  lien  thereon  to  the  extent  of  such  payments. 

There  was  evidence  to  justify  the  finding  of  the  court  that  de- 
fendant, Horace,  with  the  other  defendant,  received  the  benefit  of 
the  moneys  received  from  the  Bank  of  Lake.  It  follows,  of  course, 
tiiat  he  received  the  benefit  of  the  moneys  paid  by  plaintiff  to  satisfy 
the  note  of  defendants.  He  was  eighteen  years  of  age  when  the 
nole  was  given.     Section  35  of  the  civil  code  reads: 

**  In  all  cases  other  than  those  specified,  in  sections  86  and  37,  the 
contract  of  a  minor,  if  made  whilst  he  is  under  the  age  of  eighteeui 
may  be  disaffirmed  by  the  minor  himself,  either  before  his  majoritv 
or  within  a  reasonable  time  afterwards;  or,  in  case  of  his  death 
within  that  period,  by  his  heirs  or  personal  representatives;  and  if 
tiie  contract  be  made  by  the  minor  whilst  he  is  over  the  age  of 
eighteen,  it  may  be  disaffirmed  in  like  manner  upon  restoring  the 
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consideration  to  the  party  from  whom  it  was  received,  or  paying  its 
equivalent." 

The  provision  of  the  section  which  requires  the  restoration  of  the 
consideration  to  the  party  from  whom  it  was  received  as  a  condition 
precedent  to  the  disamrmance  of  a  contract  made  by  an  infant  over  the 
age  of  eighteen  applies  as  well  to  the  contract  to  refund  to  plaintiff 
the  money  advanced  by  him  in  taking  up  the  note  as  to  the  original 
contract  evidenced  by  the  promissory  note. 

Judgment  and  order  reversed  and  cause  remanded  for  further 
proceedings. 

Boss,  J.,  and  MoE^,  J.,  concurred. 


No.   8.658. 

Taylob  v.  Middlbton. 

Department  One,    Filed  November  19,  1885. 

Whbtheb  a  Minino  Location  had  bkbn  Abandoned  ob  Fobfxitbd,  prior  to  an  at- 
tempted subsequent  location,  is  a  question  for  the  jury. 

Mining  Claim— Boundabiis  how  Mabexd— Location. —Whether  certain  monomenti  mnd 
stakes  are  a  sufficient  marking  of  the  location  of  a  mining  claim,  depends  on  the  condition  of 
the  ground  to  be  located.  If  the  conformation  of  the  ground  is  such  that  the  monument  and 
stakes  would  so  mark  the  boundaries  that  Uiey  could  be  readily  traced,  they  are  sufficient; 
otherwise,  not.    That  is  a  question  for  the  jury. 

Pleadingb— CoNSTBDCTiON  OF— JdhY  NOT  TO  FiND  ON  ADMITTED  Faots.— The  oonstmc- 
tion  of  pleading  is  for  the  court,  and  not  the  jury,  and,  in  an  action  of  ejectment,  where 
the  answer  admits  the  ouster,  it  is  error  for  the  court  to  instruct  the  jury  that  the  question  of 
ouster  was  one  of  the  issues  to  be  tried  by  them. 

Appeal  from  a  judgment  of  the  superior  court  of  Mono  county, 
entered  in  favor  of  tne  defendant,  and  from  an  order  denying  the 
plaintiff  a  new  trial.    The  opinion  states  the  facts. 

Bennett  dk  Beddy,  for  the  appellant. 

KUtrell  dk  Owen  and  B.  V.  dark,  for  the  respondent. 

Boss^  J.  This  is  an  action  of  ejectment  to  recover  a  mining 
claim.  It  seems  that  the  ground  was  originally  located  bv  one  Neat, 
and  called  the  Neal  mine.  The  plaintiff  claims  to  have  subsequentl  j 
relocated  it  on  the  first  of  January,  1881,  under  the  name  of  the 
Permelia  mine.  The  instructions  of  the  court  to  the  jury  were  er- 
roneous in  several  particulars. 

1.  The  evidence  tended  to  show  a  location  of  the  ground  in  ques- 
tion by  Neal  prior  to  the  attempted  location  by  the  plaintiff. 
Whether  or  not  such  location  by  Neal,  if  made,  was  abandoned  or 
forfeited  prior  to  the  plaintiff's  attempted  location  on  the  first  of 
January,  1881,  was  a  question  for  the  jur^  to  determine.  If  at  the 
date  mentioned  it  remained  a  valid,  subsisting  location,  the  ground 
was  not  open  to  location  by  the  plaintiff  or  any  one  else.  The  third 
and  fifth  instructions  given  by  the  court  below  were,  therefore,  erro- 
neous. 
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2.  The  court  further  instructed  the  jury  ''that  a  monnment  of 
stone  two  feet  high,  placed  in  the  center  of  the  location,  with  a  not\pe 
of  location  placed  tiiereon,  and  a  similar  monument  of  stone  or  a 
stake  at  the  center  of  each  end  of  the  location,  and  a  simileur  monu- 
ment or  stake  at  each  comer  of  the  location,  are  a  sufficient  marking 
of  tbe  location  on  the  ground,  and  constitute  a  valid  location  of  a 
mining  claim."  That  depends  on  the  condition  of  the  ground  to  be 
located.  If  the  conformation  is  such  that  monuments  and  stakes  of 
the  description  given  would  so  mark  the  boundaries  as  that  they 
could  be  readily  traced,  they  would  be  sufficient;  otherwise  not.  But 
that  was  a  question  for  the  jury. 

3.  The  court  erred  in  instructing  the  jury,  as  it  did  in  the  second 
instruction,  that  if  they  should  find  * '  that  the  defendant,  in  his  answer , 
denies  plaintiff's  title,  possession  and  right  of  possession,  and  claims 
title,  possession  and  right  of  possession  in  himself,  then,  as  to  the 
question  of  ouster,  you  are  instructed  to  find  for  the  plaintiff."  The 
construction  of  the  pleadings  was  a  question  for  the  court  and  not 
for  the  jury.  The  answer  admitted  the  ouster,  and  the  court,  there- 
fore, further  erred  in  the  first  instruction  in  telling  the  jury  that  the 

anestion  of  the  ouster  of  the  plaintiff  by  the  defendant  was  one  of 
lie  issues  to  be  tried  by  them. 

Judgment  and  order  reversed  and  cause   remanded  for  a  new 
trial. 
McEiNSTBT,  J.,  and  MoKee,  J.,  concurred. 


No.  8,781. 

Lake  Gounty  v.  Sulfhub  Bane  Quicesilveb  MiNiNa  Oompant. 

Dtpartment  One,    Filed  Novt/mber  19, 1886, 

Taxation — Asskssiixkt  to  Cobpobation— Rkfbbsncs  to  Aoknt.  —An  asBesBment  to  the 
**  Sulphur  Bank  QoickBilver  Mining  Company,  F.  Fiedler,  sRent."  will  be  construed  as  being 
sa  asseFsment  to  we  company,  and  that  the  reference  to  F.  Fiedler,  agent,  was  only  to  him 
18  agent  of  the  company. 

Thb  Sam s— Supkbirtkmdbnt  of  Ck>MPANT  is  Managing  Agent— List  of  Taxable  Pbop- 
XBTT  FuBNiBHED  BT— ESTOPPEL  TO  DkNT  SuFFioiENOT  OF  JDesobiftion.— The  superintendent 
of  a  mining  company  is  the  managing  agent  thereof,  and,  as  such,  is  authorized,  under  sec- 
tions 3,629  and  3,630  of  the  political  code,  to  furnish  the  assessor  a  ust  of  the  taxable  property 
<rf  the  corporation.  And  in  an  action  to  collect  the  tax,  the  corporation  is  estopped  to  ques- 
tioo  the  sufBciency  of  the  description  of  the  real  property  assessed,  if  the  same  conforms  to 
the  description  contained  in  the  list  furnished  the  assessor. 

Thb  Same — Jodgmbnt  fob  Amount  of  Taxes— Amount  due  State  and  Countt  Most  be 
Bibtinouishsd. — In  an*  action  by  a  county  to  collect  a  tax  for  state  and  county  purposes, 
the  judgment  should  not  be  for  a  grora  amount,  but  should  distinguish  between  the  amounts 
due  tbe  state  and  county  respectively. 

Appeal  from  a  judgment  of  the  superior  court  of  Lake  county, 
entered  in  fayor  of  the  plain  ti£f.    The  opinion  states  the  facts. 

Julius  G.  JUcCeney  and  Welch  &  Britt,  for  the  appellant. 
B.  W.  Crump,  for  the  respondent. 
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Boss,  J«  1.  The  assessment  put  in  evidenoe  shows  property  as, 
sepsed  to  **  Solphnr  Bank  Qnicksilyer  Mining  Company,  F.  Fiedler, 
agent."  It  is  contended  for  the  appellant  that  irom  this  it  oannot  be 
told  whether  the  assessment  is  to  the  mining  company  or  to  F.  Fied- 
ler, or  to  a^ent.  We  think  there  is  nothing  in  the  point*  If  the 
same  question  was  put  to  any  one  with  ordinary  sense  in  the  busi- 
ness walks  of  life,  he  would  have  no  difficulty  in  understanding  that 
the  assessment  was  to  the  Sulphur  Bank  Quicksilver  Mining  Com- 
pany, and  that  the  reference  to  F.  Fiedler,  agent,  was  only  to  him 
as  agent  of  the  company.  We  think  the  same  common  sense  view 
should  be  taken  by  the  judges. 

2.  It  is  insisted  that  certain  of  the  descriptions  of  real  property 
found  in  the  assessment  are  radically  defective.  But  all  of  the  de- 
scriptions were  taken  by  the  assessor  from  a  list  furnished  him  by 
Fiedler,  who  was  the  superintendent  of  the  defendant  company.  It 
is  said,  however,  that  the  statute,  political  code,  sees.  3,629,  3,630, 
requires  that  the  statement  of  the  property  of  a  corporation  must  be 
made  by  its  president,  secretary,  cashier  or  managing  agent,  and 
that  Fiedler  was  neither  of  these;  that  he  was  only  supenniendkni^ 
and,  therefore,  not  authorized  to  furnish  the  list  to  the  assessor. 
The  only  difference  we  can  see  between  the  ''  managing  M»nt,"  and 
**  superintendent "  of  a  mining  company  is  one  of  name.  We,  there- 
fore, conclude  that  he  was  not  only  authorized,  but  required,  upon 
demand,  to  furnish  the  assessor  with  a  list  of  the  property  of  the 
company  of  which  he  was  superintendent,  and  that  the  company  is 
estopped  from  questioning  the  sufficiency  of  the  description  so  fur- 
nished in  an  acnon  to  collect  the  tax :  Oiiy  and  County  of  San  Fran- 
cisco V.  Flood,  64  Cal.,  604;  People  v.  S.  &  C.  B.  B.  Co.,  49  Cal., 
415. 

These  views  dispose  of  such  points  in  the  present  case,  requiring 
special  notice,  as  are  not  covered  by  the  decision  in  the  case  of  the 
same  title.  No.  8,067,  and  filed  October  10, 1884 :  4  West  Coast 
Bep.,  186.  In  that  case  it  was  determined  that  section  3,803,  of  the 
political  code,  refers  to  the  '*  delinquent  taxes  *'  mentioned  in  the 
sections  immediately  preceding,  and  which  remain  unpaid  until  the 
third  Monday  of  March.  In  so  far,  therefore,  as  the  judgment  ap- 
pealed from  allows  interest  on  the  amount  of  taxes  at  the  rate  of  two 
per  cent  per  month,  it  is  erroneous.  The  judgment  is  also  irregular 
in  that  it  is  for  a  gross  sum,  not  distinguishing  between  the  amounts 
due  the  state  and  county  respectively:  Lake  Co.  v.  S.  B.  M.  Co., 
supra;  Sacramento  v.  C.  P.  B.  B.  Co.,  10  Pac.  C.  L.  J.,  316.  In 
all  other  respects  the  jud^ent  is  right.  And  as  the  errors  can  be 
corrected  without  a  new  trial,  it  is  here  adjudged  that  the  cause  be» 
and  hereby  is,  remanded,  with  directions  to  the  court  below  to  modify 
the  judgment  in  the  particulars  indicated,  and,  as  so  modified,  it  wiU 
stand  affirmed. 

MoKee,  J.,  and  MoEinstbt,  J.,  concurred. 
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No.  8,607. 

Hook  v.  Hall. 

TnBank.     Fiied  Ifrrvember  19,  1886, 

KoBcior  Motioer  vob  New  Trial  no  Pabt  of  Jodomknt  Koll  ob  Bboord  on  Appeal.-- 
Thenodoe  of  intention  to  move  for  a  new  trial  constitutes  no  part  of  the  judgment  roll  or  of 
tkenooidtobe  fomlslied  to  the  supreme  court  on  appeal  from  an  order  granting  or  denying 
ftievtriaL 

TnSAKi-PBBSuicpnoN  in  Favob  of  Action  of  Lowbb  Ooubt.— In  support  of  the 
idioD  of  the  lower  court  in  granting  a  new  trial,  in  an  action  tried  by  a  jury,  it  will  be  pre- 
BBcd  that  the  moti(»i  was  made  on  the  ground  (amongst  others)  that  the  verdict  was  not 
jetiBed  by  the  evidence;  and,  if  the  evidence  be  substantially  conflicting,  the  order  will  be 

Tn  Sami— Tm  OF  FiUNO  NonoB— Bboital  IN  STATKMKNt  of  Oasb.— The  fant  that  a 
Him  of  motion  for  a  new  trial  was  not  filed  within  the  time  required  by  the  code  of  civil 
pnxedTin  will  not  be  inferred,  on  appeal,  from  a  recital,  contained  in  the  statement  of  the 
eMe,  immediately  pnreoedin^  the  judjge's  certificate  of  settlement,  to  the  effect  that  the 
idfRK  party  nserves  the  nght  to  object  to  the  hearing  uf  the  motion  on  the  eround  that 
the  Bodoe  of  motion  was  not  filed  in  time.  Such  recitalcannot  by  treated  as  in  the  nature  of 
I  liQ  of  exceptions. 

Appeal  from  an  order  of  the  superior  oourt  of  Monterey  ooant^, 
gnDting  the  defendant  a  new  trial.  The  opinion  in  department  is 
reported  in  6  West  Coast  Reporter,  134. 

W.  8.  Dodge  And  H.  V.  Morehouse,  for  the  appellant. 

Mm  X«e»  A.  8.  Kmredge^  A.  L.  Hart  and  8.  8.  HaU,  for  the 
nqwndent. 

McEiNBiBT,  J.  The  notice  of  intention  to  move  for  a  new  trial 
mtitiileB  no  part  of  tibe  judgment  roll  or  of  the  record  to  be  far- 
oidied  to  this  ooort  on  appeal  from  an  order  granting  or  denying  a 
new  trial:    0.  O.  P.,  661,  962. 

b  support  of  the  action  of  the  eonrt  below  it  will  be  presumed 
ikat  the  motion  for  new  trial  was  made  on  the  ground,  amongst 
ottiere,  that  the  verdiot  was  not  justified  by  the  evidence;  and,  as 
Uwre  was  a  substantial  conflict  in  the  evidence,  the  order  must  be 
afinned  here  in  accordance  with  the  settled  rule. 

In  the  ''statement  of  the  case"  on  motion  for  new  trial,  imme^ 
liitely  preceding  the  judge's  certificate  of  the  settlement  of  the 
Moai^t,  is  the  recital : 

"The  plaintiff  in  filing  and  submitting  amendments  to  defend* 
ttt'g  statement  on  motion  for  new  trial  herein  specially  reserves  the 
light  and  does  not  waive  any  rights  that  she  may  have  to  object  and 
except  to  die  hearing  of  the  said  defendant's  motion  for  new  trials 
on  the  ground  that  we  notice  of  said  motion  was  not  filed  with  the 
deifc  (^said  superior  court  within  the  statutory  time  prescribed  by 
netion  669  ^  ihe  code  of  civil  procedure  of  the  state  of  Oalifomia." 

This  portion  of  the  statement  cannot  be  treated  as  in  the  nature 
^  a  bill  of  exceptions.  The  fads  are  not  set  out,  and,  as  the  notice 
of  intention  constitutes  no  part  of  the  record,  we  are  not  informed 

'  that  the  motion  was  filed  within  the  time  prescribed  by  the  code. 

Older  affirmed. 

Thobhton,  J.,  Boss,  J.,  and  MoEee,  J.,  concurred. 
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No.  8.380. 

Oakland  Gaslight  Company  v.  Damebon  et  al. 

Department  One,    Filed  November  19,  1S86. 

FmDiMos  ON  Statute  of  Ldcitationb— Suvficienct  of.— A  plea  that  plaintiflTa  caose 
of  action  is  barred  by  certain  sections  of  the  code  of  civil  procedure,  are  sufficient,  if  the  aaxne 
are  as  broad  and  as  specific  as  the  plea. 

Ejeotmbnt— Possession  of  Tenant  is  Possession  of  Landlord. — In  an  action  of  eject- 
ment, evidence  that  the  defendant  was  the  landlord  of  the  tenants  in  possession,  is  sufficient 
evidence  of  the  possession  of  the  defendant,  under  section  879  of  the  code  of  civil  proce- 
dure. 

Corporation— Evidence  of  Existence,  db  faoto.— In  such  action  the  corporate  exist- 
ence of  the  plaintiff  may  be  established  by  evidence  that  it  was  a  corporation  de/ocfo. 

Grant  of  Marsh  Lands  bt  Mexican  GtOVERnmknt.— The  want  of  power  in  the  Mex- 
ican sTovemment  to  grant  marsh  lands  lying  between  the  high  and  ordmary  high  tide,  Add 
not  to  have  been  satiffiactorily  shown. 

Appeal  from  a  judgment  of  the  superior  court  of  Alameda 
county,  entered  in  fayor  of  the  plaintiff,  and  from  an  order  denying 
the  appellants  a  new  trial.    The  opinion  states  the  facts. 

G.  A.  (t  G.  TuMle  and  J.  P.  Dameron^  for  the  appellants. 
W,  W.  Ibote,  for  the  respondent. 

McEiNSTBT^  J.  It  is  urged  by  appellant  that  the  court  below  did 
not  find  on  the  plea  of  the  statute  of  limitations.  The  plea  is  that 
plaintiff's  cause  of  action  is  barred  by  sections  315,  316,  318  and 
332  of  the  code  of  civil  procedure.  The  finding  is  as  brqad  and 
specific  as  the  plea. 

The  defendant  Dameron  moved  for  a  nonsuit  on  the  ground  that 
there  was  no  evidence  that  he  was  in  possession  of  the  demanded 
premises  when  the  suit  was  brought,  or  at  any  time.  Section  379 
of  the  code  of  civil  procedure,  provides:  ''In  an  action  to  *  *  * 
determine  the  right  to  the  possession  of  real  property  which,  at  the 
time  of  the  commencement  of  the  action,  is  in  the  possession  of  a 
tenant,  the  landlord  may  be  joined  as  a  party  defendant."  Theie 
was  evidence  that  the  defendant  Dameron  was  the  landlord  of  the  ten- 
ants in  possession. 

There  was  evidence  that  the  plaintiff  was  a  corporation  cfe/ocio. 

In  this  action  such  evidence  was  admissible  and  established  the 
existence  of  the  corporation  as  against  the  defendants. 

It  is  said  by  counsel  for  appeUant  that  the  vital  question  in  the 
case  is:  Is  the  plaintiff  entitled  to  recover  the  possession  of  marsli 
land  which  lies  between  the  high  and  ordinary  high  tide  ?  It  ha^ 
been  adjudicated  in  the  proceeding  which  resulted  in  the  confirms^ 
tion  of  the  grant  to  Peralta,  that  tiie  Mexican  government  granted 
to  him  the  lands  herein  demanded.  It  has  not  been  shown  to  on:^ 
satisfaction  that  the  Mexican  government  had  no  power  to  make  th^ 
grant,  even  if  it  be  conceded  that  the  existence  of  such  power  wa^ 
not  determined  by  the  adjudication  referred  to. 

Judgment  and  order  affirmed.  j 

Boss,  J.,  and  MoEee,  J. ,  concurred. 
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No.  8.197, 

HoBABT  V.  Tybbell. 

Dej)aftment  One,    Filed  Nvoember  19^  1885, 

Obdd  oh  Dkbtob— Assign  VINT  op  Debt  pro  tanto— Fbaud  on  Creditors. —Ordera 
linwii  m  fftTor  of  a  third  person  by  a  creditor  on  his  debtor,  and  accepted  by  the  latter, 
operate  as  an  aflsicpunent  of  so  much  of  the  debt  as  is  represented  by  them.  Such  assignee 
titoeopon  beoomes  a  creditor  of  the  debtor,  and,  as  such,  may  attack  a  subsequent  convey - 
tux  by  the  latter,  under  section  3,439  of  the  civil  code,  on  the  ground  of  fraud  against  cred- 

EriDEfGB— AvTiB  Admission  of  Portion  op  Writing,  Wholk  May  be  Given.  —When 
A  portion  of  certain  testimony  g^ven  by  a  witness,  in  another  proceeding,  is  permitted  to  be 
md  and  given  in  evidence,  the  opposite  side,  under  section  1,854  of  the  code  of  civil  proce- 
ds«,  may  read  the  whole  of  such  testimony. 

Appeal  from  a  judgment  of  the  superior  court  of  Alameda  coxmty, 
entered  in  f ayor  of  the  defendant,  and  from  an  order  deifying  the 
plaintiff  a  new  trial.    The  opinion  states  the  facts. 

B.  A.  Bedman,  for  the  appellant. 
J.  G.  JMcCailum,  for  the  respondent. 

Bobs,  J.  The  subject  of  this  controversy  is  a  certain  promissory 
Dote  executed  by  the  California  Hosiery  Company  to  Francis  A. 
Hobart,  the  plaintiff  and  appellant  herein,  and  levied  on  by  the 
reBpondent  as  sheriff  by  the  virtue  of  a  writ  of  attachment  issued  in 
in  action  brought  by  one  Olay  against  John  A.  Hobart,  the  father 
of  appellant.  The  note  was  executed  for  part  of  the  purchase 
money  of  a  piece  of  land  which  was,  on  the  twentieth  of  March, 
1880,  oonyeyed  by  John  A.  Hobart  to  his  son  Francis,  as  a  gift, 
and  afterwards  conveyed  under  apower  of  attorney  by  John  A.,  as 
attorney  in  fact  of  Francis  A.  Mobart,  to  the  California  Hosiery 
Company. 

The  main  question  in  the  case  is  whether  or  not  the  conveyance 
from  John  A.  Hobart  to  his  son  Francis  was  fraudulent  as  against 
Clay.  On  the  part  of  the  appellant  it  is  contended  that  section 
3,4.^  of  the  civil  code  does  not  apply  to  those  who  become  creditors 
after  the  making  of  the  conveyance,  and  that  Clay  was  such  subse- 
foent  creditor.  But  in  respect  to  Clay's  status  we  think  counsel 
mistaken.  It  appears  that  one  Kennedy  had  entered  into  a  contract 
vith  some  Chinamen  by  which,  in  consideration  of  the  sum  of 
seventeen  thousand  dollars  to  be  paid  them,  they  were  to  do  certain 
voik  in  and  about  the  construction  of  a  certain  road  and  tunnel, 
and  thai  on  or  about  January  25,  1880,  John  A.  Hobart  guaranteed 
&e  payment  of  the  money  upon  that  contract.  That  the  Chinamen 
I^ooeeded  with  the  work,  money  became  due  them  therefor,  Clay 
advanced  them  money  and  took  orders  therefor  .on  Hobart,  which 
vete  aecepted  by  him.  The  guaranty  by  John  A.  Hobart  was  prior 
^oha  conveyance  to  his  son,  as  were  also  the  advances  b^  Clay  to 
tlie  Chinamen.  The  liability  of  |Hobart  was  then  existing  upon 
^hich  he  might,  and  afterwards,  in  fact,  did,  become  liable  to  pay 
itt)oe7  ^  Clay  by  reason  of  the  orders  drawn  on  and  accepted  by 
^^    These  operated  as  an  assignment  of  so  much  of  the  debt  as 
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was  represented  by  them.  As  assignee,  Olay  stood  in  the  same 
position  as  his  assignors. 

The  evidenoe  is  such  that  we  would  not  be  justified  in  disturbing 
the  findings  of  the  trial  court,  upon  the  ground  that  they  are  unsup- 
ported by  the  evidence. 

The  court  below  permitted  a  witness  to  read  against  the  objection 
of  the  plaintiff,  the  testimony  given  by  John  A.  Hobart  upon  an 
examination  theretofore  had  before  a  justice  of  the  peace,  and  this 
is  claimed  to  have  been  error,  for  the  reason  that  no  proper  founda- 
tion therefor  had  been  laid.  But  it  appears  from  the  record  that 
Hobart,  when  on  the  stand,  without  being  asked  in  respect  thereto, 
read  an  extract  from  the  same  testimony,  saying  at  the  time  that 
what  he  had  read  was  not  all  that  he  had  testified  to  on  that  occa- 
sion. Under  such  circumstances,  was  it  error  to  permit  Baker  to 
read  all  of  his  testimony  ?  We  think  not,  under  the  provisions  of 
'section  1,864  of  the  code  of  civil  procedure,  which  reads:  ''When 

Sart  of  an  act,  declaration,  conversation,  or  writing,  is  given  in  evi- 
ence  by  one  party,  the  whole  on  the  same  subject  may  be  inquired 
into  bv  the  other;  when  a  letter  is  read,  the  answer  may  be  given; 
and  when  a  detached  act,  declaration,  conversation  or  writing,  is 
given  in  evidence,  any  other  act,  declaration,  conversation  or  writ- 
ing which  is  necessary  to  make  it  understood,  may  also  be  given  in 
evidence." 

Other  points  made  do  not  require  special  notice. 

Jui^ment  and  order  affirmed. 

MoKiNSTBY,  J.,  and  MoEes,  J.,  concurred. 


No.  80.091. 

People  v.  Sullivan. 

DepairtmaU  JHoo.    FUei  November  19,   1886. 

MUBDBR— EyiDIK0B->DS0LABATIOir8  OF  DsOBABED—AdMISSION  01",  WHKW  NOT  BbBOB.— 

In  a  prosecution  for  murder,  the  admiasion  of  declarationB  of  the  deceased,  made  after  re- 
ceiving the  injury,  although  not  properly  d^inpf  declarations  or  part  of  the  reegeMia,  will  not 
warrant  a  reversal,  if  not  calculated  to  preiudice  the  defendant 

The  Same— Expert  Testimont  as  to  Natdrb  of  Wound.— A  witness,  although  not  a 
professional  expert,  may  testify  as  to  whether,  in  his  opinion,  a  woimd  was  inflicted  with  a 
dull  or  sharp  ins^ment,  if  he  testifies  that  he  has  had  experience  with  wounds,  and  is  able 
to  tell  from  seeing  them  what  they  were  made  with. 

The  Same— Instructions  Already  Given  Need  not  re  Kepeated.— In  such  case  the 
refusal  to  give  an  instruction  on  the  question  of  self  defense,  is  not  error,  if  the  same  has  al- 
ready been  given  in  other  instructions. 

Appeal  from  a  judgment  of  the  superior  court  of  Fresno  county, 
entered  upon  a  verdict  convicting  the  defendant  of  murder,  and 
from  an  order  denying  him  a  new  trial.   The  opinion  states  the  facts. 

Campbell  dk  Binds,  for  the  appellant. 

E.  6\  AlarahaUf  aUorney  general,  for  the  respondent. 
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MoBHiBON,  G.  J.  The  defendant  was  oonvioted  of  the  crime  of 
murder  in  the  second  degree,  and  adjudged  to  suffer  imprisonment 
therefor  for  the  term  of  twenty-five  years.  On  this  appeal  he  makes 
the  following  points: 
I.  The  court  erred  in  admitting  the  declaration  of  deceased. 
H.  The  court  erred  in  admitting  the  testimony  of  H.  J.  White, 
who  claimed  to  be  an  expert,  as  to  whether  the  wound  had  been  in» 
flicted  with  a  dull  or  sharp  instrument. 

III.     The  court  erred  in  refusing  to  give  an  instruction  asked  by 
the  defendant,  upon  the  hypothesis  that  his  testimony  was  true. 

1.     The  following  is  the  testimony  objected  to  under  the   first 
alleged  error: 

''  Counsel  for  the  people  asked  the  following  questions,  upon  which 
the  court  made  the  ruling  that  follows: 

'*  Q. — ^Did  he,  deceased,  say  anything  about  sending  for  a  doctor 
while  in  that  condition  ? 

"  A. — ^Tes;  I  will  tell  you. 

*'  Q. — Just  state  what  he  said  about  sending  for  a  doctor? 

*'Mr.  Hinds,  counsel  for  defendant. — We  object  to  it  on  the  ground 
that  it  is  incompetent,  and  not  admissible  as  a  dying  declaration,  or 
as  a  }i€LTt  of  the  res  gestce. 

''Mr.  Harris,  for  the  people. — We  want  to  show  that  the  deceased 
asked  them  if  they  had  sent  for  a  doctor,  and  they  said  no,  but  thev 
would,  and  he  said  it  was  no  use,  they  couldn't  do  him  any  sood. 
We  want  to  establish  the  foundation  for  introducing  other  declara- 
ti<Mi8.     Does  the  court  admit  the  question  ? 

"  Court.— Yes. 

''Mr.  Hinds. — We  take  an  exception. 

"  Mr.  Harris. — State  what  he  said  about  sending  for  a  doctor,  first. 

**  A. — ^He  asked  if  we  sent  for  a  doctor.  He  was  told  no,  but 
there  would  be  a  doctor  there  as  soon  as  possible.  Says  he,  '  I  don't 
tbmk  it  is  necessary;  I  don't  think  a  doctor  will  do  me  any  good.' 

"  Q. — ^Did  he  say  anything  else  in  that  conversation  ? 

'*  Counsel  for  defendant. — We  object  to  any  declarations,  on  the 
graond  that  they  are  incompetent,  not  dying  declarations,  or  a  part 
of  the  res  gedce. 

*'  Conrt. — Same  ruling  and  same  exception. 

••  Q. — Gk>  ahead. 

"  He  asked  if  he  was  hurt.  He  was  told  he  was.  How  he  got 
hurt?  He  was  not  told  how  he  got  hurt,  and  then  he  says:  Have 
joa  sent  for  a  doctor?  They  said  there  would  be  a  doctor  there  as 
soon  as  we  could  get  him  there.  He  says:  I  don't  think  it  is  neces- 
sary, because  I  don't  think  he  could  do  me  any  good;  and  then 
asked  if  we  had  anv  morphine,  and  they  said  no.  He  died  about  an 
hoar  and  a  half — ^about  two  hours,  I  guess — after  he  said  these  words. 

*'  Q. — He  asked  how  he  got  hurt? 

'•  A.— Yea,  sir." 

Even  if  it  be  conceded  that  the  foregoing  testimony  was  improp- 
-erly  admitted,  there  is  nothing  in  it  calculated  to  prejudice  the  de- 
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fendant,  and  if  error  was  oommitted  by  the  oonrt  in  admitting  it,  it 
was  error  without  ininry. 

2.  The  second  alleged  error  relates  to  the  testimony  of  H.  J. 
White. 

The  witness,  after  folly  describing  the  wounds  found  on  the  per- 
son of  the  deceased,  and  after  testifying  that  he  had  had  experience 
in  seeing,  yery  frequently,  cut  wounds,  and  was  well  acquainted  with 
wounds  made  with  a  sharp  instrument,  and  blunt  ones  also,  said: 
**I  have  been  here  since  1849,  and  have  seen  a  great  deal  of  this 
kind  of  work.  From  my  experience  I  am  competent  to  tell  from 
seeing  a  wound  what  it  was  made  with."  He  was  then  asked  by  the 
counsel  for  the  people  as  follows: 

"  Mr.  Harris,  did  that  wound  [meaning  a  wound  he  had  described] 
have  the  appearance  of  being  done  by  a  sharp  instrument  or  a  dull 
instrument? 

"  S.  J.  Hinds,  counsel  for  defendant. — We  object  to  the  testimony 
on  the  grounds.  Frst,  that  he  is  not  shown  to  be  a  professional  expert 
on  wounds.  Second,  that  granting  that  he  is  an  expert  on  wounds, 
it  is  incompetent  for  a  man  looking  at  a  wound  to  ^ve  his  opinion 
as  to  how  it  was  caused,  whether  he  speaks  professionally  or  other- 
wise; he  can  state  the  facts  but  he  can't  state  his  opinion. 

'*  The  Court. — ^The  court  will  overrule  the  objection. 

"  Mr.  Hinds.— We  except." 

In  answer  to  the  question,  the  witness  stated  that  the  wound  had 
the  appearance  of  being  done  with  a  dull  instrument.  The  same 
witness  testified  to  having  found  blood  and  gray  hairs  on  the  blunt 
end  of  the  axe  found  near  the  place  of  killing,  that  is,  the  hairs  were 
found  on  what  was  called  the  pole  of  the  axe  and  the  blood  on  the 
.handle,  and  the  wound  being  testified  to  was  located  by  witness  as 
having  been  found  on  the  head  of  deceased,  who  had  black  and  gray 
hair.  • 

We  do  not  see,  in  view  of  all  the  circumstances  in  evidence  in  the 
case,  how  the  defendant  could  have  been  injured  by  the  testimony 
complained  of,  for  he  made  a  full  statement  of  the  facts  attending 
the  homicide,  between  which  statement  and  the  testimony  of  White 
there  is  no  conflict. 

But  we  are  of  opinion  that  the  witness.  White,  was  a  competent 
witness  in  respect  to  the  matter  on  which  he  testified,  and  for  that 
reason  there  was  no  error  in  admitting  his  testimony. 

3.  The  third  point  presents  a  more  material  and  important  ques- 
tion, and  it  chaUenges  the  action  of  the  court  in  refusing  to  give 
an  instruction  asked  by  the  defendant  as  follows : 

''If  you  have  in  your  minds  a  reasonable  doubt  as  to  whether 
defendant's  story  is  true  or  false,  that  is,  if  you  are  not  satisfied 
that  it  is  false,  then  his  story  shows  he  acted  m  protecting  himself 
from  great  bodily  harm,  or  that  his  position  or  surroundings  were 
such  as  to  excite  in  the  mind  of  a  reasonable  person  that  his  life  or 
body  was  in  great  danger,  then  you  should  not  hesitate  to  acquit 
him  and  give  him  the  benefit  of  that  doubt." 
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The  foregoing  instmoiioii,  as  we  understand  it,  does  not  contain 
a  eoneet  s^tement  of  the  law,  and  if  it  did,  the  matter  covered  by 
tbe  qaestion  of  self-defense  was  embraced  in  other  instructions 
giyen  the  jnry  by  the  court. 

After  an  examination  of  all  the  instructions  in  the  case,  we  think 
kw  was  fully  and  correctly  stated  on  the  trial,  and,  finding  no 
sabstantial  error  in  the  record,  the  judgment  and  order  are  affirmed. 

MimoE,  J.,  and  Thobnton,  J.,  concurred. 


Na  20.106. 

People  v.  Bobebtson. 

DeparknaU  One.    FUed  November  19,  1886. 

MraDm— KnxiHO  Dubiho  CJombat— JaBTnnoATiON  and  MinaAnoN.— The  mere  fact 
tbat  the  deoeaeed  and  the  defendant  were  in  actual  combat  at  the  time  of  the  homicide  does 
Dot,  of  itaelf,  mitigate  the  homicide  or  justify  or  excuse  it.  Justification  or  excuse  for  taking 
buMn  life  moBt  arise  out  of  tbe  drcumstaiioeB  in  which  the  killing  took  place,  as  proved  by 
titt  testimony  on  the  part  of  the  prosecution  or  of  the  defendant.  If  the  circumstances  show 
thitapereoD,  armed  with  a  deadly  weapon,  on  being  assaulted,  takes  advantage  of  the  assault 
undenpon  him  to  kill  his  assailant,  ana  does,  in  execution  of  his  purpose,  kill  him,  not  in  the 
^■t  of  panion  eanaed  by  the  assanlt,  nor  in  reasonable  defense  oi  himaell  against  the  assault, 
it  R  murder. 

The  Sami— Existbnok  of  Maliob,  mat  bb  iNFBitRBo  FROM  Faotb  Followiko  thb  As- 
uciT.— If  the  circtxmatances  of  a  combat  following  an  assault  show  that  from  the  outset  the 
Tordi  and  acts  of  the  defendant  indicated  an  intention  to  kill,  or  to  take  his  assailant  at  an 
9Biiur  advantage  to  kill  him  under  the  color  of  the  assault,  it  is  murder.  The  sufficiency  of 
Hd  etrcoontanoes,  as  evideoee  to  prove  the  existence  of  malice,  is  a  matter  for  the  oonsid- 
oattOD  tA  the  jury. 

Thb  Samb— ^islf-dbfbnse— Bndeavob  to  Deolinb  Fqbthbb  Combat— Casb  is  Jodo- 
nsT.— The  defendant  went  into  the  store  of  the  deceased,  and  U[>on  the  latter's  refusal  to 
1^  to  him  on  credit,  commenced  to  abuse  the  deceased  with  opprobrious  and  threatening  lan- 
SQ^e:  The  deceased  then  picked  up  an  iron-hooked  stick,  and  with  the  end  of  it  "  poked 
ifld  pasobed  "  the  defendant,  who  fell  on  the  porch  of  the  store.  The  defendant  got  up  and, 
Ktt^  of  going  away,  turned  upon  the  deceased,  and  seized  hold  of  the  stick;  in  the  strug- 
Klf  over  it  tl^  defen(iant  stabbed  the  deceased,  killing  him  almost  instantly.  HeJd^  that  such 
kiiling  was  not  in  self-defense;  that,  in  order  io  constitute  a  justification,  under  such  circum- 
stUMi,  the  defendant  should  have  really  and  in  good  faith  endeavored  to  decline  any  further 
itni^e  before  taking  the  life  of  his  assailant. 

Tb2  Sams— Paubb  in  Combat— Renbwal  of  Assault.-— It  appeared  that  when  the  de- 
^eidsiit  fell  upon  the  porch  the  deceased  did  not  ooatinne  the  assault  upon  him.  Heldf  that 
nch  fact  constitated  a  sufficient  pause  in  the  combct,  upon  which  to  base  an  instruction  as  to 
tb  effect,  on  the  defense  of  justification,  of  a  renewal  of  the  afiEray  by  the  defendant. 

Ite  EiTDBAL  TO  Give  an  Instbdotion  that  has  albbadt  bbbn  qjvbn  in  substance,  is 
3at  error. 

Thi  Samb— Pboskootion  need  not  call  all  pebsons  fbesent  ai  killing.— The  denial 
^  aiBotaon  made  by  the  defendant,  after  the  prosecution  rested,  U  ;.rder  the  prosecution  to 
caQ  ud  examine  as  witnesses  in  the  case  certam  persons  who  were  said  to  have  been  present 
at  tbe  time  of  the  homicide,  is  not  error. 

Appeal  from  a  jnd^ent  of  the  superior  court  of  Mendooino  ooaniy , 
entered  upon  a  yerdiot  convicting  the  defendant,  and  from  an  order 
denying  mm  a  new  trial.    The  opinion  states  the  facts. 

/.  A.  Cooper^  J.  Q.  WhUe  and  J.  M,  Mannorif  for  the  appellant. 
E.  G.  ManJudlf  attorney  general^  for  the  respondent 

MoEsE,  J.  Defendant  was  convicted  of  murder  in  the  second 
degree,  and  sentenced  to  ten  years  in  the  state  prison.    On  this  ap- 
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peal  from  the  jndgmenti  and  an  order  denying  a  motion  for  a  new 
trial,  it  is  contended : 

I.     That  the  verdict  is  not  supported  by  the  evidence. 

The  evidence  shows  that   defendant,  on  the   twenty-fourth  of 
August,  1884,  twice  stabbed  one  A.  Davis  with  a  butcher-knife. 
In  one  of  the  stabs  the  knife  was  driven  into  his  body,  between 
the  fifth  and   sixth  ribs,  upward  and  forward  toward  the  heart, 
the  point  of    the  knife    penetrating    the    heart,  causing  almost 
immediate  death.     The  stabbing  was  done  in   the  excitement  of 
an  angry  quarrel  and  scufSe  which  originated  in  an  attempt  by 
the  defendant  and  two  others  to  buy  a  watermelon  at  a  store  in  the 
town  of  Covelo,  kept  by  the  wife  of  Davis.     Davis  himself  was  in 
charge  of  the  store  at  the  time,  and  when  the  parties  asked  him  to 
sell  them  a  watermelon  on  credit,  he  told  them  he  had  no  water- 
melons to  sell  on  credit,  and  to  go  along  about  their  business. 
They  did  not  leave.     Defendant  refused  to  ^o,  saying  he  would  do 
as  he  pleased,  and  commenced  to  abuse  Davis  with  opprobrious  and 
threatening  language.    In  these  circumstances,  Davis  picked  up  an 
iron-hooked  stick,  six  or  seven  feet  long,  which  was  used  in  the  store 
for  bringing  down  buckets  and  things  from  hooks  on  which  they 
hung,  and  with  the  end  of  the  stick  ne  ''poked  and  punched"  the 
defendant,  who  fell  on  the  porch  of  the  store.     The  defendant  got 
up  and,  instead  of  goins  away,  turned  upon  Davis,  who  was  stand- 
ing  inside  the  store,  and  Davis  again  used  the  stick  to  "  punch  *' 
him;  but  the  defendant  got  hold  of  the  stick,  and  Davis,  in  trying 
to  jerk  it  away  from  him,  jerked  him  inside  the  store,  where,  in  the 
struggle  over  the  stick,  defendant  continued  to  curse  and  swear  at 
Davis,  and  threatened  to  kill  him.    In  these  circumstances,  the  wife 
of  Davis  stepped  in  between  the  two,  and  ordered  her  husband  to 
go  to  the  back  part  of  the  store,  and  the  defendant  to  go  away.    But 
neither  let  go  tne  stick,  and  the  defendant  struck  at  Davis,  past  the 
woman,  cutting  one  of  her  fingers  in  the  act.    The  blow  caused 
Davis  to  stagger  and  cry  out  that  he  was  cut.     In  the  act  of  stag- 
gering, he  let  go  the  stick  and  picked  up  an  axe-handle,  which  he 
raised  as  in  the  act  to  strike,  when  the  defendant  closed  with  him, 
stabbed  him  again,  and  shoved  him  against  a  show-case   on  the 
counter  of  the  store,  where  he  fell  and  died  with  the  defendant  atop 
of  him.      Defendant    immediately  arose  from  the  body,   walked 
out  of  the  store,  and  across  the  street  to  a  saloon,  where,  as  a  wit- 
ness expresses  it,  "he  laid  right  upon  a  card-table  in  the  saloon, 
turned  one  leg  upon  it  and  pulled  out  his  knife,  upon  the  blade  of 
which  there  was  blood  all  the  way  up  to  the  hilt,  and  said:    '  I  have 
been  spaying,  or  splaying,  the  s of  a  b .'  " 

In  his  own  behalf  the  defendant  testified:    ''Deceased  got   mad 
about  something  I  said  about  the  melon,  and  jumped  down   and 

got  this  rod  and  called  me  a  d s of  a  b ,  and  punched 

at  me  with  one  end  of  the  rod.  He  then  turned  the  rod  and  panche<] 
at  me  with  the  other  end  and  knocked  me  down.  While  I  was  get< 
ting  up  he  got  an  axe  handle  and  hit  me;  the  second  time  he  hit  m< 
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I  oanght  the  handle  and  he  jerked  me  inside  the  store;  he  jerked 
away  from  me  in  the  store  and  started  to  hit  me  again  with  it.  I 
ran  in  under  him  then  and  out  him.  As  soon  as  I  could  get  him 
to  let  loose  of  me,  I  walked  right  out  and  went  over  to  Mr.  Monta- 

Sae'a.     He  hit  me  in  the  stomach  with  the  stick  and  knocked  me 
own  on  my  back." 

This  evidence,  it  is  argued,  proves  that  the  killing  was  done  in 
the  heat  of  blood,  upon  provocation,  and  without  malice,  and  that 
it  amounted  to  manslaughter  only,  and  not  murder. 

Bat  the  conduct  of  the  defendant  in  connection  with  the  homi- 
cide, his  persistent  threats  to  kill  Davis,  the  use  of  a  deadly  weapon 
in  killing  him,  and  his  bravado  immediately  after  the  killing,  are 
things  which  do  impl^  malice  in  them.  Their  sufficiency  as  evi- 
dence to  prove  the  existence  of  malice  was  matter  for  the  considera- 
tion of  the  jury;  and  as  the  jury  found  from  them  that  the  defendant 
unlawf  ally  silled  the  deceased  m  malice,  and  not  in  the  heat  of  pas- 
aioQ  caused  by  the  assaalt  made  upon  him  by  the  deceased,  it 
eannofc  be  said,  as  matter  of  law,  that  the  evidence  was  insufficient 
to  support  their  verdict. 

The  mere  fact  that  the  deceased  and  defendant  were  in  actual 
combat  at  the  time  of  the  homicide  does  not  of  itself  mitigate  the 
homioide  or  justify  or  excuse  it.  Jnstification  or  excuse  for  taking 
human  life,  mast  arise  out  of  the  circumstances  in  which  the  kill- 
ing took  place,  as  proved  by  the  testimony  on  the  part  of  the  pro- 
aeoutioQ  or  of  the  defendant.  And  it  is  well  settled,  if  the  circum-  . 
stanoes  show  that  a  person  armed  with  a  deadly  weapon,  on  being 
assaulted,  takes  advantage  of  the  assault  made  upon  him  to  kill  his 
assailant,  and  does,  in  execution  of  his  parpose,  kill  him,  not  in  the 
heat  of  passion  caased  by  the  assaalt,  nor  m  reasonable  defense  of 
himself  against  the  assault,  it  is  murder:    2  Bish.  Cr.  Law,  736. 

It  is  also  well  settled  that  if  the  circumstances  of  a  combat  fol- 
lowing an  assault  show  that  from  the  outset  the  words  and  acts  of 
the  defendant  indicated  an  intention  to  kUl,  or  to  take  his  assailant 
at  an  unfair  advantage  to  kill  him  under  the  color  of  the  assault,  it  is 
murder:  1  Bussell  on  Crimes,  627,  632,  685,  692;  2  Whart.  Cr. 
Law,  sees.  963,  966,  987,  996. 

2.  The  next  assignment  of  error  is,  that  the  court  instraoted  the 
jory  as  follows : 

"  Before  the  defendant  can  claim  that  he  was  acting  in  self-de- 
fense, it  must  appear  that  the  defendant  must  really,  and  in  good 
faith,  have  endeavored  to  decline  an^  further  straggle  before  the 
homicide  was  committed.  And  in  this  case,  if  you  believe  from  the 
evidence  that  the  defendant  was  engaged  in  mortal  combat  with 
Diftvia,  the  deceased,  and  that  the  defendaot  did  not  really,  and  in 

£ood  faith,  endeavor  to  decline  any  further    struggle  before  the 
omicide  was  committed,  if  one  were  committed,  then,  and  in  sach 
ease,  the  defendant  cannot  avail  himself  of  the  plea  of  self-defense.*' 
The  proposition  is,  that  if  a  person  is  assaulted  by  another,  with 
whom  he  engages  in  a  combat,  he  must  really,  and  in  good  faith, 
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endeavor  to  decline  any  further  straggle  before  taking  the  life  of  his 
assailant. 

According  to  the  common  law  it  is  the  dnty  of  a  person  assaulted 
to  give  way  ''as  far  as  the  fierceness  of  the  assault  will  permit 
him:"  1  Hale  P.  0.,  483.  But  if  the  assault  be  so  fierce  as  not  to 
allow  him  to  yield  a  step  without  manifest  danger  of  his  life  or 
^eat  bodily  harm,  then,  m  his  defense  he  may  Idll  his  assailant 
instantly;  and  this,  says  Blackstone,  '*  is  the  doctrine  of  universal 
justice  as  well  as  of  the  municipal  law:*'  Oomm.  Bk.,  4  p. ,  185. 

Upon  that  principle  are  founded  the  provisions  of  our  penal  code 
on  the  same  subject.  Section  197  of  the  code  in  effect  declares: 
That  if  a  person  is  assaulted  in  such  a  way  as  to  give  him  ground,  as 
a  reasonably  prudent  man  in  the  condition  in  which  the  assault 
places  him,  to  apprehend  a  design  on  the  part  of  the  assailant  to 
commit  a  felony  upon  him,  or  to  do  him  some  great  bodily  harm, 
he  has  the  right  instantly  to  defend  himself,  and,  if  necessary,  to 
prevent  such  real  or  apparent  danger  to  his  person,  to  kill  his  as- 
sailant. Real  or  apparent  danger,  or  danger  imminent  and  imme- 
diate to  life  or  limb,  is,  therefore,  a  sufficient  condition  in  which  to 
exercise  the  right  of  self-defense.  No  withdi-awal  or  retreat  is 
required.  So  assailed  a  person  has  a  right  to  stand  his  Abound,  and, 
if  necessary,  in  defense  of  himself,  slay  his  aensailant.  But  necces- 
sity,  real  or  apparent,  for  taking  human  life,  arising  out  of  the  cir- 
cumstances in  which  the  homicide  is  committed,  must  exist,  and 
the  person  himself  must  be  without  fault. 

''The  weight  of  authority,"  says  the  supreme  court  of  Indiana, 
' '  establishes  the  doctrine  that,  when  a  person,  being  without  fault 
and  in  a  place  where  he  has  a  right  to  be,  is  violently  assaulted,  he 
may,  without  retreating,  repel  force  by  force,  and  if,  in  the  reasona- 
ble exercise  of  his  right  of  self-defense,  his  assailant  is  killed,  he  is 
justifiable:"  Bunyon  v.  State,  57  Ind.,  84;  1  Bish.  Gr.  Law,  sec. 
865. 

In  this  case,  according  to  the  evidence,  the  defendant  was  not  con- 
ducting himself  lawfully.  He  should  have  left  the  store  when  he 
was  told  to  go.  He  had  no  right  to  remain  and  abuse  the  person  in 
charge  of  the  same  with  opprobrious  epithets  and  threate  to  kill. 
Being  where  he  had  no  right  to  be  and  doing  what  he  had  no 
right  to  do,  he  was  not  without  fault  when  Davis  assailed  him  in 
order  to  compel  him  to  ^o  away.  Nor  did  the  nature  of  the  assault 
upon  him  endanger  his  life  or  limb.  There  was  no  time,  from  the 
commencement  of  the  affray  to  the  time  of  the  stabbing,  when  he 
could  not  have  withdrawn  without  danger.  That  being  so,  the  ne- 
cessity for  taking  the  life  of  his  assailant  did  not  exist,  except  by  his 
own  creation;  for  when  he  got;  up  from  the  porch  where  he  had 
fallen,  he  could  have  gone  away  out  of  danger;  but  he  turned  upon 
Davis,  and,  engaging  him  in  a  struggle  over  the  stick  with  which 
Davis  had  been  prodding  him,  forced  him  inside  the  store  and  killed 
him.  When  a  killing  takes  place  under  such  circumstances,  it  is 
true,  as  a  matter  of  law,  that  the  slayer  should,  really,  and  in  good 
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MQi,  have  endeavored  to  deoline  any  fortlier  sfam^le  before  the 
Iiomicide  was^ committed:    Snb.  3,  sec.  197,  Penal  Code. 

3.  The  giying  of  tiie  following  instmction  to  the  jury  is  also  as- 
signed  as  error: 

"If  the  jnry  believe  from  the  evidence  that  there  was  first  an  afiray 
OD  the  porch  of  the  store,  and  that  the  deceased  pushed  the  defencU 
ant  down  with  the  iron  hook,  and  that  then  the  deceased  returned  to 
the  store,  and  the  affray  then  ceased  for  a  sufficient  length  of  time 
for  reason  to  have  resumed  its  sway,  and  the  defendant  haa  sufficient 
time  to  realize  the  situation  before  anything  further  was  done  by 
the  coDtendlDg  parties^  and  that  then  the  defendant  went  into  the 
store  and  there  attackeid  the  deceased,  and  then  killed  him  as  charged 
in  the  information,  and  not  in  necessaiv  self  defense,  then  I  charge 

Eon  that  the  defendant  was  not  juatrfiable  in  inflicting  the  mortal 
low." 

It  is  said  there  was  no  evidence  of  a  cessation  of  hostilities.  But 
it  does  appear  that  when  the  defendant  fell  on  the  porch  Davis  did 
not  continue  the  assaidt  upon  him;  there  was,  therefore,  a  pause  in 
the  combat^  and  to  that  pnase  of  iJie  case  the  instruction  was  appli- 
cable. 

L    The  refusal  to  give  the  ninth  instruction,  in  a  series  of  in- 
stmetions  which  the  defendant  asked,  did  not  prejudice  the  de- 
fendant, beoause  the  matter  to  which  it  related  was  substantially 
covered  by  the  eiohlli  instruction,  which  the  court  had  given  to  the 
jniy  at  the  defendant's  re(^uest. 

5.  There  was  no  error  m  the  denial  of  a  motion  made  by  the  de- 
fandant  after  the  prosecution  rested,  to  order  the  prosecution  to  call 
and  examine  as  witnesses  in  the  case  certain  persons  who  were  said 
to  have  been  present  at  the  time  of  the  homicide. 

Besides,  the  same  persons  were  afterwards  called  and  examined  as 
vitneaees  by  the  defendant. 

We  find  no  prejudicial  error  in  the  record 

Judgment  and  order  affirmed. 

Boss,  J.,  and  MoEimstbx,  J.,  concurred^ 


No.  8.385. 
SOBIVNBB  BT  AL.  V,  DiETZ  ET  AL. 

Department  One.    FiUd  November  19, 1386, 

Attachmbct— Irrsoulabitt  nv  AnrDAvrr,  does  not  Invalidatjl  — An  irregularity  in 
a  affidavit  for  an  attachment,  in  failing  to  cx>ntain  a  statement  that  the  payment  of  the  con- 
tnct  gned  npcrn  was  not  secured  by  any  mortffage  or  lien  upon  any  real  or  personal  property, 
« if  it  was  so  secoDred,  that  the  security  had  become  yalueless,  without  any  act  of  the  plaint- 
iff cr  the  person  to  whom  such  security  had  been  given,  does  not  render  the  attachment  void, 
N  that  it  can  be  coUaterally  attacked  by  a  stranger,  but  merely  voidable  at  the  instance  of 
t^attaefamsnt  debtor. 

PiiouTT  or  Lzm— Hat  bx  Lost  bt  Acts  of  Lienor. -^A  prior  lien  gives  a  prior  daim, 
viiieh  is  entitled  to  prior  satisfaction  out  of  the  subject  it  bmds,  unless  the  lien  be  intrinsf- 
«*By  defective,  or  be  diiplaoed  by  some  act  of  the  party  holding  it  which  shall  postpone  him. 
b  a  ooozt  of  law  or  equi^  to  a  subsequent  lien  damiant    Consequently  in  an  action  to  fore- 
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dom  a  prior  mortgage,  subsequent  attaching  creditors  are  entitled  to  prove  the  existence  of 
their  attachment  liens,  and  to  show  that  in  consequence  of  the  acts  ot  the  plaintiff,  they  are 
superior  to  the  lien  of  the  plaintiffs  mortgage. 

Appeal  from  a  jadgment  of  the  superior  court  of  Alameda  county, 
entered  in  favor  of  the  plaintiffs,  and  from  an  order  denying  the  de- 
fendants a  new  trial.     The  opinion  states  the  facts. 

C.  A.  &  C.  Tuttle^  for  the  appellants. 

Winana^  Belknap  dt  Chdoy,  for  the  respondents. 

« 

MoEee,  J.  This  is  an  action  against  0.  M.  Grant,  mortgagor,  and 
other  defendants,  alleged  claimants  of  subsequent  liens  upon  the 
mortgaged  property,  for  the  recovery  of  judgment  against  the  mort- 
gagor, and  the  foreclosure  of  a  real  estate  mortgage  given  by  him  on 
we  twenty-second  December,  1876,  to  the  London  and  San  Fran- 
cisco BanK,  limited,  to  secure  payment  of  an  indebtedness  of  five 
thousand  dollars  and  interest,  and  such  other  sums,  with  interest,  as 
the  said  bank  might  advance  to  the  said  Grant  after  the  date  of  the 
mortgage. 

Of  the  defendants,  Grant  made  default,  and  the  defendants  Dietz, 
McAfee  and  Spiers,  in  their  answer,  averred  that  fhey  had  ac(j[uired 
an  interest  in  the  mortgage  property  by  a  writ  of  attachment  issued 
in  an  action  commenced  on  the  twenty-second  of  January,  1876,  by 
McAfee  and  Spiers  againt  the  said  Grant,  in  which  they  afterward 
recovered  judgment  against  him,  upon  which  an  execution  was  issued, 
under,  and  by  which,  the  attached  property  was  sold  at  sheriff's  sale 
to  them,  and  they,  in  due  course  of  time,  received  a  sheriff's  deed 
for  the  same,  ana  they  claim  that  the  interest  thus  acquired  is  not 
subject  to  the  mortgage  lien  of  the  plaintiff,  but  is  superior  thereto, 
because,  (1)  whatever  advances  were  made  by  the  bank  to  said  Grant 
were  made  after  notice  to  the  bank  of  the  acquisition  by  the  defend- 
ants of  their  interest  and  right  in  the  mortgage  property  under  said 
attachment;  (2)  because  the  cause  of  action  upon  advances  which 
were  made  was  barred  bv  the  statute  of  limitations  at  the  commence- 
ment of  the  action;  and  (3)  because  the  mortgage  itself  was  merged 
in  a  deed  of  the  property  which  the  mortgagor  executed  and  deliv- 
ered to  the  bank. 

At  t^e  trial  of  the  issues  framed  by  the  complaint  and  answer,  the 
execution  and  registration  of  the  mortgage  were  admitted;  and  after 
the  plaintiff  had  given  evidence  tending  to  prove  that  the  sum  of  the 
original  indebtedness  of  five  thousand  doUa'rs,  and  the  future  ad- 
vances, which  were  made  by  the  bank  from  the  date  of  the  mortgage 
until  the  thirty-first  of  January,  1879,  amounted  to  nine  thousand 
seven  hundred  and  seventh-nine  dollars,  and  were  due  and  unpaid^ 
the  defendants,  to  maintain  the  issues  on  their  part,  first  offered  the 
affidavit  and  writ  of  attachment,  together  with  the  return  thereon, 
issued  in  the  action  of  McAfee  and  Spiers  against  the  said  C.  M. 
Grant.  But  the  plaintiff  objected  to  tne  affidavit,  and  the  attach- 
ment and  the  return  thereon,  "  because  the  affidavit  was  defective 
for  non-compliance  with  the  code  and  a  nullity;  that  it  is  void  for 
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iiregolarity,  and  oonferred  no  authority  upon  the  clerk  to  issue  an 
attachment;  that  as  evidence  it  was  incompetent  and  irrelevant  and 
inadmissible;  that  even  if,  siricti  juria^  it  was  only  voidable  and 
not  void,  it  laid  no  foundation  for  the  issuance  of  an  attachment 
vhich  could  be  operative  against  the  rights  of  plaintiff  or  plaintiff '& 
assignor  under  the  mortgage/' etc. 

Tbe  court  sustained  the  objections  and  defendants  Dietz,  McAfee 
and  Spiers  excepted  to  the  ruling. 

The  irregularity  upon  which  these  objections  were  made  is  this : 
The  affidavit  contained  no  statement  that  the  payment  of  the  contract 
sued  upon  was  not  secured  by  any  mortgage  or  lien  upon  any  real  or 
personal  property,  or,  if  it  was  so  seipured,  that  the  security  had 
become  valueless,  without  any  act  of  the  plaintiff  or  the  person  to 
vhom  such  security  had  been  given. 

Admittedly,  this  irregularity  in  the  affidavit  constituted  good 
ground  for  a  motion  by  the  attachment  debtor  to  dissolve  the  attach- 
ment; and  if  such  a  motion  had  been  made  by  him  to  the  court,  in 
which  the  action  was  pending,  it  would  have  been  the  duty  of  the 
court  to  have  dissolved  the  attachment:  Hawley  v.  Delmas,  4  Gal., 
195;  Wilke  v.  Cohn,  54  Gal.,  212;  Merced  Bank  v.  Morton,  58  Oal., 
360.  Bat  neither  the  regularity  of  the  affidavit  nor  the  validity  of 
the  attachment  issued  upon  it,  was  questioned  by  the  debtor;  he^ 
therefore,  waived  whatever  irregularities  existed  in  either,  and,  as 
against  him  at  least,  the  attachment  was  valid  and  operative.  So 
that  its  execution,  if  according  to  law,  operated  to  create  a  provis- 
ional lien  upon  the  property  on  which  it  was  levied,  in  favor  of  the 
attaching  creditors;  and  as  this  lien,  upon  the  recovery  of  a  judg- 
ment in  the  action  transit  in  rem  jiidicatam,  and  is  merged  in  th& 
judgment,  the  attachment  proceedings  are  not  attackable  collateraUj 
lor  an  infirmity  in  the  affidavit:  Porter  v.  Pico,  58  Gal.,  165;  Harvey 
T.Fofiter,  64  Gal.,  296.  Notwithstanding  the  infirmity,  the  attachment 
vas  not  void,  it  was  only  voidable  at  the  instance  of  the  attachment 
defendant,  and  could  not  be  assailed  coUaterately  by  a  stranger: 
Hanrey  v.  Foster,  supra.  The  ruling  of  the  court  excluding  the 
affidavit,  attachment,  and  return  thereon,  was,  therefore,  erroneous. 

But  it  is  said  that  t^e  ruling  was  not  prejudicial,  because  the  attach- 
ment, if  legal,  could  not  have  defeated  plaintiffs  mortgage,  which^ 
being  prior  in  point  of  time,  was  superior  in  point  of  right  to  the 
sabeequent  attachment  lien,  which  was  subordinate  to  it. 

Unquestionably,  a  prior  lien  gives  a  prior  claim,  which  is  entitled 
to  prior  satisfaction,  out  of  the  subject  it  binds,  unless  the  lien  be 
intrinsically  defective,  or  be  displaced  by  some  act  of  the  party 
holding  it  which  shall  postpone  him  in  a  court  of  law  or  equity  to  a 
Bubsequent  lien  claimant :  Bankin  v.  Scott,  12  Wheat,  177.  But 
the  defendants  were  entitled  to  prove  the  existence  of  their  attach- 
ment lien,  and  to  show  that  in  consequence  of  the  acts  of  the  plaint- 
iff, set  up  in  their  answer,  it  was  superior  to  the  lien  of  the  plaintifTs 
ffiorteage. 

Jndgment  and  order  reversed,  and  cause  remanded  for  anew  trial. 

Mg£in8TBT,  J.,  and  Boss,  J.,  concurred. 
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No.  8.859. 

Ceatbn  v.  Nolan. 

DepmrttMiU   Two.  FiUd  November  19,  1886. 

NoN  Suit— EvtDBNOB  Tending  to  Sustain  Issues  of  Complaint— When  the  pUuntiff 
gives  eyidence  tending  to  sustain  the  issues  presented  in  the  complaint,  a  non  suit  cannot  be 
granted. 

Appeal  from  a  judgment  of  the  superior  court  of  StanislAus 
county,  entered  in  favor  of  the  defendant. 

Wright  <k  Hazen,  for  the  appellant. 

W.  E,  lumer^  E.  7.  i9to7»e,#and  T.  P.  Byan,  for  the  respondent. 

The  Coubt.  There  was  evidence  ^iven  on  behalf  of  plaintiff,  tend- 
itag  to  sustain  the  issues  presented  in  the  complaint;  therefore,  the 
court  erred  in  granting  the  motion  for  non  suit;  the  evidence  should 
have  been  submitted  to  the  jury. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


No.  20,097. 

People  v.  Labsen. 

Department  Two.    Filed  November  19, 1886. 

Criminal  Law— Murdbb— Once  in  Jeopardy— Void  Conviction.— A  conviction  for 
mixrdei*.  under  an  information  that  charged  the  commission  of  the  offense  on  a  day  subsequent 
to  the  date  of  its  filing,  would  be  a  nullity  and  a  plea  of  once  in  jeopaidy,  fouiided  thereon, 
cannot  be  sustained. 

Appeal  from  a  judgment  of  the  superior  court  of  Sonoma  county, 
convicting  the  defendant,  and  from  an  order  denying.him  anew  trial 

W.  P.  Busaell  and  J.  A.  Barham,  for  the  appellant. 
E.  G.  Marshall,  attorney  general,  for  tJie  respondent. 

Thornton,  J.  The  question  presented  herein  as  to  the  deiense  of 
once  in  jeopardy  was  passed  on  by  this  court  ,ia  bank  in  People  v. 
Clark,  6  West  Coast  Ilep.,  641.  The  decision  in  that  case  was  ad- 
verse  to  the  contention  of  defendant's  counsel  herein.  It  is  true 
the  defendant  in  that  case  was  accused  of  burglary  and  the  defend- 
ant in  this  case  of  murder.  But  in  our  view  the  rule  adopted  in 
Clark'd  case  applies  also  to  a  case  of  murder. 

The  information  in  this  case  was  insufficient  because,  as  in  Clark's 
case,  it  charged  an  offense  committed  on  a  day  subsequent  to  the 
date  of  its  filing.  A  conviction  upon  such  an  information  would 
have  been  a  nullity,  and  the  party  accused  would  never  have  been 
in  Jeopardy. 

Judgment  and  order  affirmed. 

MoRBiBON,  C.  J.,  and  Mtbice,  J.,  concurred. 
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Stbwabt  v.  Taxlob. 

DefiortmaU  One,    FtUd  Nooember  19,  1886. 

CuiM  aih)  Bkuysbt— Judomint  must  be  in  Altkbnativb.— Io  an  action  to  recover 
jMMiioaof  penonal  property,  wh«n  the  plaintiff  reooTen  a  yerdict,  judgment  ahooki  be 
lor  the  pmieMJon  or  the  value  of  the  property,  and  damages,  if  any  are  awarded,  for  its  de- 
tention. A  judgment  which  is  not  in  such  alternative  form,  as  prescribed  by  section  667  ol 
the  code  of  civfl  procedure,  is  erroneous. 

The  Samb— Ykbdict  in»T  Find  Valub  of  Pbofxbtt— Coubt  Cannot  Supply  Omibbion 
or  Vebdict.— In  such  action  a  verdict  for  the  plaintiff  should  find  the  value  of  the  property. 
U  it  does  not,  the  coxat  should  direct  the  jury  to  correct  their  verdict  in  such  particular. 
If  BO  soch  correction  in  made  by  the  jury,  the  court  has  no  power  to  enter  judgment  for  the 
rahie  ol  the  property,  aad  a  judgment  so  entered  will  be  reversed. 

Thi  Samb— Vbbdiot  must  bb  Ck>MPLETB  and  Gbbtain.— A  verdict  to  serve  as  a  basis  for 
ft  jnd^ent  must  be  complete  and  certain,  otherwise  both  the  verdict  and  the  judgment  en* 
toed  tbereoD  are  ezroneoits  and  reversible. 

Ntw  Tbul-Obdkb  on  Biporb  Settlembnt  of  Statbmbnt  Ibbkoulab— Aftbb  Afpbal 
OtDu  Cannot  br  Bet  Abidb.— An  order  denying  a  motion  for  a  new  trial  is  irregular  if 
andtsDd  eatered  before  the  statement  on  the  motion,  to  which  amendments  had  been  pro* 
pQied,  it  eettled  and  certified  by  the  court.  An  order  so  made  cannot  be  set  aside  by  the 
knrer  coort  after  an  appeal  has  been  taken  therefrom  to  the  supreme  courtb 

Appeal  from  a  mdgment  of  the  saperior  oonrt  of  Mono  eoantj, 
entered  in  fayor  of  the  plaintiff,  and  from  an  order  denying  the  de- 
laDdanta  new  triaL     The  opinion  states  the  facts. 

KttlrtO,  dk  Owen  and  BeaUy,  Beatty  ds  BeaUj/y  for  the  appellant. 

1.  A.  Stephens,  A.  N.  Droum  and  T.  W.  W.  Davie8,  for  the  re- 
spondent. 

McEeb»  «r.  Appeal  from  a  judgment  and  order  denying  a  motion 
for  a  new  trial  in  an  aotion  against  the  defendant,  as  sheriff  of  Mono 
coonty,  for  the  reoovery  of  personal  property  or  five  hundred  dol- 
lan,  its  alleged  yahie,  and  six  hundred  dollars  damages. 

Bj  his  answer  to  the  complaint,  the  defendant  specifically  denied 
the  allegations  of  the  comf^aint,  and  pleaded  jostifioation  nnder  a 
vrit  of  attadiment  which  was  issued  in  an  action  against  a  former 
o^er  of  the  property,  from  whom  plaintiff  elaimed  to  have  derived 
Ub  title. 

The  jory  before  whom  the  case  was  tried,  after  being  properly  in- 
structed as  to  the  form  of  their  Terdiet,  rendered  a  veraiot  as  fol- 
lows: "  We  *  *  ^  find  a  verdict  for  the  plaintiff  in  the  sum  (rf 
five  hundred  dollars;"  and  the  same  was  entered,  without  objeotioBy 
in  the  minutes  of  the  court.  Upon  the  verdict  thus  rendered,  the- 
conrt  rendered  judgment  for  the  jdaintiff  "  for  the  return  and  re- 
ddirery  of  the  property  mentioned  in  the  complaint,  or  the  sum  of 
^  hundred  dollars,  the  value  thereof,  in  case  a  redelivery  of  the 
I^operty  cannot  be  had,  and  for  costs  aiid  disbursements." 

The  case  doe»  not  show  whether  the  property  had  been  delivered 
to  the  plaintiff  or  not;  and  the  defendant,  by  bis  answer,  did  not 
diiai  a  return  of  the  property.  It  is  only  where  a  verdict  i  s  found 
for  defendant,  in  an  action  to  recover  possession  of  personal  prop- 
^ ,  that  judgment  mtust  be  entered  for  a  return  of  the  prop^ty  if 
defenmnt  claims  to  be  entitled  to  its  return.    But  as  the  action 
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is  brought  to  recover  possession,  and  the  plaintiff  obtains  averdiot, 
judgment  should  be  for  the  possession  or  the  value  of  the  property, 
and  damages,  if  any  awarded,  for  its  detention.  Suoh  is  the  rme 
for  the  entry  of  judgment,  in  this  class  of  actions,  prescribed  by 
section  667,  code  of  civil  procedure;  and  a  judgment  which  is  not 
in  the  alternative  form  as  prescribed  by  the  code  is  erroneous:  Bar- 
son  V.  Nunan,  63  Oal.,  660.  The  judgment  in  hand  is,  therefore, 
erroneous. 

The  judgment  is  also  erroneous,  because  it  is  founded  upon  an 
informal  and  incomplete  verdict. 

The  verdict  was  informal  and  insufficient  in  that  it  did  not  find 
the  value  of  the  property:  Garlick  v.  Bower,  62  Oal.,  65;  Vander- 
ford  V.  Foster,  Id  ,  179.  It  is  not  helped  by  the  fact  that  the 
phonographic  reporter  noted  in  his  report  of  the  proceedings  in  the 
case,  '*that  the  jury  retired  and  subsequently  returned  into  court 
with  a  verdict  in  favor  of  plaintiff,  fixing  the  value  of  the  prop- 
erty at  five  hundred  dollars.  The  verdict  could  not  be  corrected 
in  that  way.  The  court  had  the  power  to  have  it  corrected;  for  the 
law  made  it  his  duty  to  call  the  attention  of  the  jury  to  the  fact  that 
their  verdict  was  insufficient,  and  to  advise  them  in  what  it  needed 
to  be  corrected.  The  correction  could  then  have  been  made  by  the 
jury  in  the  presence  of  the  court,  or  they  could  have  retired  to  fur- 
ther consider  their  verdict  and  put  it  in  proper  form.  That  was  not 
done;  and  the  court,  in  accepting  the  verdict  in  its  defective  form 
and  pronouncing  judgment  upon  it,  assumed  as  a  fact  what  the  ver- 
dict did  not  express,  and,  in  so  doing,  invaded  the  province  of  the 
juir;  for  the  jury  alone  could  find  the  value  of  the  property. 

A  verdict  to  serve  as  a  basis  for  a  judgment  mast  be  complete 
and  certain,  otherwise  both  the  verdict  and  judgment  entered 
thereon  are  erroneous  and  reversible:  Dougherty  v.  Hi^in,  56 
Oal.,  622;  Kelly  v.  McEibbens,  64  Oal.,  192. 

The  order  appealed  from  is  also  irregular,  because  it  was  made 
and  entered  before  the  statement  on  motion  for  a  new  trial,  to  which 
amendments  had  been  proposed,  was  settled,  and  certified  by  the 
court. 

The  transcript  shows  that  nearly  five  months  after  the  entry  of  the 
order,  the  court,  finding  that  it  had  erroneously  or  inadvertently 
denied  the  motion  for  a  new  trial  before  the  settlement  of  the  state- 
ment upon  which  the  motion  was  to  be  made,  vacated  and  set  aside 
the  order,  settled  and  certified  the  statement  and  denied  the  motion 
for  a  new  trial.  This  order  pui'ports  to  have  been  made  on  the 
twelfth  of  November,  1881.  But  the  defendant  had  appealed  from 
the  order  on  the  thirtieth  of  June,  1881,  and  when  the  order  of  the 
twelfth  of  November  was  made  and  entered,  the  case  was  pending 
in  this  court. 

There  is  no  doubt  that  the  court  in  which  an  irregular  order  is 
made  and  entered,  may,  where  the  irregularity  is  apparent  on  sug- 
gestion, motion  or  ex  mere  motu,  set  it  aside  at  any  time  before  an 
appeal  is  taken  from  it.     Such  an  order,  however,  is  valid  until  set 
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aside  or  reversed  on  appeal;  and  where  an  appeal  has  been  taken 
from  it  the  jurisdiction  of  the  coart  a  quo  is  suspended,  so  that  pend- 
ing the  appeal  the  court  below  cannot  vacate  and  set  aside  the  order 
appealed  from:  Bryan  v.  Berry,  8  Cal.,  135. 

Whence  it  results  that  the  order  appealed  from  denying  defendant's 
motion  for  a  new  trial  and  the  judgment  entered  in  the  case  must 
be  reversed. 

Judgment  and  order  reversed  and  cause  remanded  for  further  pro- 
ceedings. 

Boss,  J.,  and  MoEinstrt,  J.,  concurred. 


No.  9,284. 

Babton  v.  Bbown. 

JkpaHmuU  One.    Filed  November  19,  1886. 

BaJM  09  PBHflOlTAL  PbOPKRTT  ExBMFT  VBOM  EXECUTION— AOTCAL  AND  GONTENUBD  GhANQB 

or  PossBSSlON  Nbobssabt. — A  sale  of  penonal  property  is  void,  as  against  creditors  of  the 
veodoT,  unless  followed  by  an  actual  and  continued  change  of  pocHiession,  although  such  prop- 
mty  was  exempt  from  execation  in  the  hands  of  the  yendor.  The  right  of  exemption  is  a 
^  privilege,  which,  if  not  claimed,  is  waived  by  the  debtor. 


Appeal  from  a  judgment  of  the  superior  court  of  Humboldt 
eonnty,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial.    The  opinion  states  the  facts. 

James  Hanna,  P.  F.  Hart  and  E.  W.  Wilson,  for  the  appellant. 
W.  W,  Brumfidd,  for  the  respondent. 

BoSBy  J.  The  plaintiff  sued  for  the  conversion  of  certain  per- 
sonal property  by  the  defendant,  alleged  to  have  been  at  the  time» 
and  since,  the  property  of  the  plaintiff.  Plaintiff,  claims  to  have 
pnrohased  the  property  from  James  N.  Barton,  but  the  evidence 
shows  that  the  pretended  sale  was  not  foUowed  by  an  actual  or  con - 
tiniied  change  of  possession.  The  court  below,  however,  held,  as 
matter  of  law,  that  the  property  in  question  was  exempt  from  exe- 
eation  in  the  hands  of  the  vendor,  James  N.  Barton,  and,  therefore, 
*'  the  sale  was  valid  between  the  parties  and  all  creditors,  whether 
followed  b^  continued  change  of  possession  or  not."  In  this  the 
oonrt  was  m  error.  The  right  of  exemption  is  a  personal  privilege, 
which,  if  not  ckdmed,  is  waived  by  the  debtor.  Besides,  a  part  of 
the  property  in  question  would  not  have  been  exempt  under  the 
statute  in  the  hands  of  the  debtor. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 

MoSIes,  J.,  and  MoKtnstby,  J.,  concurred.  * 
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No.  11,015. 

Hall  v.  Superiob  Coubt  of  El  Dobado  Couhtz* 

In  Bank.     Filed  Ifmfember  19,  1886, 

Appeal  fbom  Jubticb's  Coubi>— Tivb  in  which  to  Ps]inor->OEDB&  or  FiLoro  Nonci 
AH D  Bond  Immatbrial. — Where  a  notice  of  i^peal  from  a  justioe's  court  is  served  and  filed, 
and  the  undertakusg  on  appeal  is  fi]ed,  within  the  time  prescribed  by  statute,  the  superior 
uourt  obtains  jurisdiction,  and  cannot  dismiss  the  appeal  for  want  of  jurisdictioti.  The  men 
order  in  which  the  acts,  necessary  to  the  perfection  of  the  appeal,  are  done,  is  immaterial, 
when  done  within  the  time  limited  by  the  stifttute. 

Application  for  a  writ  of  certiorari.  The  opinion  states  the  facts. 
The  prior  opinion  is  reported  in  7  West  Coast  Sep.,  506. 

Oeorge  C.  BlancJiard  and  Chas.  A.  Svnsler^  for  the  petitioner. 
Irwin  dk  Irwin^  for  the  respondent. 

MoBiiisoN,  C.  J.  The  opinion  and  orders  heretofore  filed  herein 
are  vacated  and  set  aside,  and  the  following  will  stand  as  the  opin- 
ion and  judgment  of  the  court: 

Application  for  a  writ  of  certiorari 

The  petition  in  this  case  sets  forth  that  on  the  fourteenth  day 
of  June,  1884,  one  William  Went  reooyered  a  Judgment  againsl 
petitioner  in  a  justice's  court  in  the  county  of  El  Dorado,  for  a  sum 
of  money  therein  stated.  That  on  the  twenty-third  day  of  June  a 
notice  of  appeal  in  said  case  was  served,  and  filed  on  the  following 
day,  and  on  the  twenty*eighth  of  June,  1884,  a  bond  on  appeal  was 
duly  filed. 

The  petition  alleges  that  the  appeal  was  in  all  respeets  regular 
and  according  to  law,  but  that  on  the  eleventii  day  of  February, 
1886,  the  cause  was  brought  on  for  hearing  before  the  superior 
court  of  El  Dorado  county,  when  a  motion  was  made  to  dismiss  the 
appeal  which  was  granted  on  the  grounds,  as  tihe  order  of  dismimal 
abows,  **  that  the  notice  of  appeal  was  served  on  the  twenty- third 
day  of  June,  1884,  and  filed  on  the  twenty-fourth.  That  the  bond 
was  filed  on  the  twenty-eightii." 

There  is  no  doubt  that  the  reasons  assigned  bjy  the  oourt  for  mak- 
ing the  order  of  dismissal  were  wholly  insiiAeient.  The  notioe  of 
appeal  was  ^ven  in  time,  was  filed  in  time  and  so  was  the  bond  filed 
within  the  time  fixed  by  law.  All  of  these  Questions  were  before 
the  court  and  decided  in  the  case  of  Goker  v.  The  Superior  Court  of 
Colusa  County,  68  Cal.,  177.  It  was  there  held  that  ''to  effeetnato 
an  appeal  from  the  judgment  of  a  justice  of  the  peace,  three  things 
are  necessary,  viz. :  The  filing  of  a  notice  of  appeal  with  the  justice, 
tibe  service  of  a  copy  of  the  notice  upon  the  adverse  party  and  the 
filing  of  a  written  undertaking;  and  all  these  must  be  done  witjbun 
thirty  days  after  the  rendition  of  the  judgment:  Sections  974,  978, 
code  of  c^il  procedure.*'  Here  the  notice  of  appeal  was  served 
and  filed,  and  the  undertaking  on  appeal  was  filed  within  Uie  time 
prescribed  by  the  statute,  but  not  in  the  order  named  in  the  statute. 
The  mere  order  in  which  the  acts  are  done  is  not  materiid,  but 
when  done  within  the  time  limited  the  appeal  is  perfected:  Cokerv. 
Superior  Court,  supra. 
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The  Goker  case  is  yeiy  much  in  point  and  setUes  the  question 
fiiat  the  appeal  was  improperly  dismissed  on  the  gronnds  stated 
in  the  order  of  dismissal. 

We  have  shown  that  the  appeal  was  regalarly  taken  acoording  to 
the  proTisions  of  the  code,  and  the  case  was,  therefore,  properly  in 
the  superior  oourt  for  trial.  Had  that  court  the  right  to  dispose  of 
the  appeal  in  the  summary  manner  in  which  it  did,  or  was  it  not 
the  duty  of  the  oourt  under  the  circumstances  to  dispose  of  the  case 
on  its  merits  ?  This  court  said,  in  the  case  of  Levy  y.  Superior 
Court  of  Yolo  County,  5  West  Ooast  Sep.,  127 :  ''  That  court,  the 
superior  oourt,  can  neither  give  to  itself  jurisdiction  by  holdiag  au 
issidficient  undertaking  sufficient,  nor  diyest  itself  of  jurisdiction 
hj  holding  a  sufficient  bond  insufficient." 

Neither  eould  the  superior  court  in  the  case  now  before  us  diyest 
itself  of  file  jurisdiction  properly  yested  in  it  by  the  appeal,  by  an 
arbitrary  order  dismissing  tne  appeal  in  the  manner  complained  of. 

From  the  facts  appeai^g  in  the  petition  the  court  erred  in  dis- 
nuasiiigthe  appeal;  therefore,  the  altematiye  writ  prayed  for  should 
issue. 

So  ordered. 

MiBiGK,  J.,  Thobnton,  J.,  and  MoKeb,  J.,  concurred. 


No.  8.516. 

Jamison  et  al.  v.  Simon  et  al. 

Department  One.    Fifjed  November  19,  1885, 

ViBBAi.  Salk— Statotk  OF  FRAUDS— Rboeipt  AND  AcoEPTANGBBT  BuTER.— Under  sectioQ 
739  nf  the  civil  code,  a  verbal  contract  for  the  sale '  of  personal  property,  for  a  price  of  two 
k^Ddred  dollars  or  more,  is  invalid,  when  no  part  of  the  price  is  paid  at  the  time  of  sale, 
the  bayer  aooepte  and  receives  part  of  the  thina:  sold.    A  mere  receipt  without  an 
is  not  sufficient  to  take  the  contract  out  of  the  statute  of  frauds. 


Appbai.  from  a  judgment  of  the  superior  court  of  Merced  county, 
ent^ed  in  favor  of  tne  plaintiffs,  and  from  an  order  denying  the 
defeodantB  a  new  trial.    The  opinion  states  the  facts. 

John  O.  Bvarch,  lot  the  appellants. 

IP.  L.  Dudley  and  R.  H,  Ward,  for  the  respondents. 

BoBB,  J.  This  action  was  brought  to  recover  damages  alleged  to 
have  reenlied  to  the  plaintiffs  by  reason  of  the  breach  i>y  the  defend- 
ants of  a  contract  for  the  sale  of  a  certain  lot  of  wool.  *  The  contract 
was  oral  and  no  part  of  the  price  waf  paid.  Under  such  circum- 
ntniinnn  the  contract  is,  by  the  statute,  declared  to  be  invalid  unless 
'*the  buyer  accepts  and  receives  part  of  the  thing  sold:''  Oivil  code, 
see.  lyT^Q.  '*  There  most  be  not  only  a  delivery  of  the  goods  by  the 
vendor,"  said  the  coort  of  appeals  of  New  xork:  4y  N.  Y.  452; 
^'bat  a  receipt  and  acceptance  of  them  by  the  vendee  liable  for  the 
price;  and  tms  acceptance  must  be  voluntary  and  unconditional. 
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Even  the  reoeipt  of  the  goods,  without  an  acceptance,  is  not  suffi- 
cient.    Some  act  or  conduct  on  the  part  of  the  vendee,  or  his  author- 
ized agent,  manifesting  an  intention  to  accept  the  goods  as  a  perfor- 
mance of  the  contract,  and  to  appropriate  them,  is  required  to  supply 
the  plcu)e  of  a  written  contract."    By  the  terms  of  the  contract  in 
the  present  case  the  wool  was  to  be  delivered  by  the  plaintifb  to  the 
defendants  at  the  railroad  depot  in  Merced;  but,  as  nas  been  seen, 
until  there  was  a  receipt  and  acceptance  on  the  part  of  the  vendee, 
the  contract  was  invalid  in  law.     That  the  wool  was  not  accepted  on 
the  part  of  the  defendants  because  of  its  alleged  dampness,  clearly 
appears  from  the  evidence.     Indeed,  the  obiection  of  defendants' 
agent  to  accepting  the  wool  is  admitted  in  a  letter  put  in  evidence, 
from   the  plamti^  Jamison,  to  his  co-plaintiff,  Stewart,  in  whidi 
Jamison  says:  ''The  wool  is  damp.     Mr.  Simon  wants  me  to  dis- 
count twenty-five  pounds  on  the  bale.     I  am  not  willing  to  do  it. 
We  have  agreed  to  wait  eight  or  ten  days  after  the  rain  is  over,  to 
weigh  the  wool  if  the  dampness  is  all  out  of  it."    The  evidence  fur- 
ther shows  that  at  the  expiration  of  the  time  agreed  on  Simon  still 
refused  to  accept  the  wool,  and  the  plaintiffs  then  sold  it  in  Merced 
at  the  highest  price  obtainable,  and  brought  this  suit  to  recover  the 
difference  between  the  amount  realized  by  the  sale  and  the  amount 
the  wool  would  have  brought  at  the  price  fixed  in  the  oral  agreement 
with  the  defendants.    But  as  there  was  no  acceptance  of  the  prop- 
erty on  the  part  of  the  defendants  the  case  comes  within  the  statute 
of  frauds,  and  the  action  cannot  be  maintained. 

Judgment  and  order  reversed  and  cause  remanded. 

MoKee,  J.,  and  MoEinstby,  J.,  concurred. 


No.  8,697. 

Petebson  V.  Laubbtzen. 

DeparttnerU  Two,    Filed  November  19,  liiSS, 

Right  of  Wat— AaBEEMKKT  for— Parol  Evidence  of  TRESPASS-FaAUD.— Plaintiff  and 
defendant  held  land  in  common,  the  defendant  had  xised  the  right  of  way  in  question  f<^ 
Bome  time,  when  they  entered  into  an  agreement  for  the  partition  of  the  land;  the  defendant 
agreed  to  accept  a  certain  portion  of  the  land  as  his  share,  provided  the  right  of  way  claimed 
went  with  it;  the  plaintiff  promised  that  it  should,  and  that  he  would  procure  deeds  in  which 
that  right  should  oe  reserved;  the  defendant  relied  upon  the  promise  of  the  plaintiff  in  the 
matter,  but  by  the  fraudulent  conduct  of  the  plaintiff,  the  partition  deeds  omitted  to 
reserve  to  the  defendant  the  right  of  way.  In  an  action  to  recover  for  a  trespass  by  the 
defendant,  in  tearing;  down  a  fence  erected  by  the  plaintiff,  over  such  way.  the  defendant 
answered  by  setting  up  such  agreement  and  the  fraudulent  conduct  of  the  plaintiff.  JTieU, 
that  parol  evidence  of  the  same  was  admissible,  and  that  the  exclusion  thereof  was  error. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Luis 
Obispo  county,  entered  in  favor  of  the  plaintiff,  and  from  an  order 
denying  the  defendant  a  new  trial.     The  opinion  states  the  facts. 

2?.  8.  Ohregory  and  F.  Adams,  for  the  appellant. 
McD,  22.  Tenable^  for  the  respondent. 
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Morrison,  C.  J.  This  is  an  action  for  damages  based  upon  an 
alleged  trespass  committed  by  defendant  on  plaintiff's  lands  bj  tear- 
ing down  and  destroying  a  fence  erected  thereon  by  plaintiff.  The 
tearing  down  of  the  fence  is  admitted^  but  it  is  claimed  that  it  was 
erected  by  plaintiff  across  a  road  which  the  defendant  traveled  and 
had  a  right  to  travel,  leading  over  the  plaintiff's  land  to  those  of 
defendant. 

The  answer  sets  up  that  in  May,  1876,  plaintiff  and  defendant 
entered  into  an  agreement  to  purchase  the  land  in  question  of  one 
Bayer,  and  thereupon  the  ]^laintiff  entered  into  possession  of  the 
entire  tract,  and  that  while  in  possession  and  holding  the  same  for 
their  joint  benefit,  plaintiff  and  defendant  entered  into  an  agree- 
ment to  partition  the  tract  in  certain  proportions  stated  in  the 
answer,  and  thereupon,  the  plaintiff  undertook  and  agreed  to  pro- 
cure deeds  partitioning  and  conveying  the  land  in  severalty  accord- 
ingly, and  also  granting  to  defendant  the  right  of  way  claimed  by 
him. 

That  defendant  trusted  in  the  honesty  and  good  faith  of  plaintiff 
in  the  matter,  and  on  the  first  day  of  February,  1877,  plaintiff  pro- 
cured the  deeds  of  partition  which  were  executed  in  accordance 
with  the  agreement  except  as  to  the  ri^ht  of  way,  which  it  is  charged 
plaintiff  fraudulently  caused  to  be  omitted  from  defendant's  deed  to 
said  land;  other  allegations  of  bad  faith  and  fraud  in  connection 
with  the  alleged  ri^ht  of  way  are  charged  in  the  attswer  against 
plaintiff,  all  oi  which  are  found  by  the  court  to  be  untrue,  the  court 
having  excluded  the  defendant's  evidence.  On  the  trial  judgment 
pasaea  for  plaintiff  and  the  court  awarded  five  dollars  damages. 

The  contention  on  the  trial  was  about  the  so-called  ri^ht  of  way 
claimed  by  the  defendant  over  the  plaintiff's  land,  and  if  no  such 
right  was  established  or  attempted  to  be  proved  on  tiie  trisJ,  the 
determination  of  the  court  below  was  correct.  It  is  shown  in  the 
evidence  that  the  way  by  the  road  fenced  by  plaintiff  had  been  used 
for  some  time  by  defendant,  and  was  necessary  for  the  purpose  of 
access  to  his  portion  of  the  land.  And  it  further  appears  that  it 
was  a  part  of  the  agreement  under  which  the  land  was  partitioned, 
that  the  defendant  should  be  reserved  the  right  of  way  claimed  by 
him  over  the  land  of  the  plaintiff  by  the  deed  of  partition.  The 
plaintiff  undertook  to  procure  the  deed  of  partition  to  himself  and 
the  defendant,  promising  that  the  right  of  way  should  be  provided 
for  in  those  deeds,  but,  by  what  is  declared  to  be  his  fraud,  the  right 
of  way  was  omitted.  All  of  this  matter  the  defendant  attempted  on 
the  trial  to  prove  by  parol,  but  the  court  excluded  the  evidence 
holding  that  the  matter  was  provable  only  by  a  written  instrument. 

In  this  we  think  the  court  erred.  The  parties  held  the  land  in 
common ;  this  defendant  had  used  the  right  of  way  in  question  for 
some  time  before  they  made  a  contract  or  agreement  for  the  parti- 
tion of  the  land,  the  defendant  agreed  to  accept  a  certain  portion  of 
the  land  as  his  share,  provided  the  right  of  way  claimed  went  with 
it;  the  plaintiff  promised  that  it  should,  and  that  he  would  procure 
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deeds  in  which  that  right  should  be  reserved;  that  the  defendant 
relied  npon  the  promise  of  the  plaintiff  in  the  matter,  and  that  by 
the  frandnlent  eondnot  of  plaintiff  the  partition  deeds  omitted  it. 
We  think  that  nnder  the  foregoing  facts,  the  evidence  offered  was 
admissible,  and  that  the  conrt  erred  in  exolnding  it:  1  Greenleaf  on 
Evidence,  sections  284,  296. 

Judgment  and  order  reversed. 

Mybiok,  J.,  and  Thobnton,  J. ,  concurred. 


No.  9,127. 

Wyriok  bt  al.  v.  Wiok  et  al. 

DepartmetUOM,    FOedlTwember  19^  1886. 

AoTiOM  TO  Dbolabe  Trqbt— Notiob  of  Plaintiff*8  Equitibs— Burden  of  Proof. — In 
•a  action  against  the  holders  of  the  l^gal  title  to  land,  to  charge  them  with  a  trust  in  favor  of 
the  plaintiff,  when  the  complaint  expressly  alle^  that  the  defendants,  at  the  time  of  their 
poTchase,  took  with  notice  of  the  plaintifiTs  equities,  it  is  necessary  for  the  plaintiff  to  prove 
facts  showing  such  notice,  when  there  is  nothing  shown  of  record  to  put  the  defendants  on 
inquiry. 

Appeal  from  a  judgment  of  the  superior  court  of  Humboldt  county, 
entered  in  favor  of  the  defendants.     The  opinion  states  the  facts. 

Moore,  Laine  &  Johnson^  for  the  appellants. 

J.J.  De  Haven  and  James  Hanna,  for  the  respondents. 

Boss,  J.  The  complaint  charges,  in  substance,  that,  in  the  year 
1868,  Jacob  Wyrick  located  the  land  in  controversy  under  the  state 
laws,  and  received  therefor  a  certificate  of  purchase;  that  he  subse- 
quently died,  leaving  surviving  him  his  widow  and  certain  children, 
who  are  plaintiffs  in  this  action;  that  subsequently  the  widow  at- 
tempted to  sell  and  assign  the  certificate  of  purchase  to  one  Devon- 
ish.  who,  by  means  of  the  pretended  assignment  and  payment  of  the 
balance  of  the  purchase  money,  procured  a  patent  from  the  state 
conveying  to  him  the  said  land,  and  that  the  title  thus  conveyed  to 
Devenish  was  taken  by  him  in  trust  for  the  heirs  of  Wyrick.  The 
complaint  then  alleges  that  subsequently  Devenish  "  sold,  and  hy 
his  deed  of  that  date  (January  2o,  1870),  by  him  signed,  sealed, 
acknowledged  and  delivered,  granted  and  conveyed  to  Frank  A. 
Week,  one  of  the  defen^lants  herein,  the  whole  of  the  south  half  of 
the  southwest  quarter,  etc.,  and  the  plaintiffs  allejge,  upon  their  in- 
formation and  belief,  that  the  said  Week,  at  the  time  he  purchased 
said  land  and  took  said  conveyance,  did  so  with  full  knowledge  and 
notice  of  all  the  facts  herein  alleged,  and  particularly  with  notice 
that  the  said  land  had  been  located  by  Jacob  Wyrick,  and  that  he 
had  received  (after  the  payment  of  the  twenty  per  cent  of  the  pur- 
chase money  and  one  year's  interest  in  advance)  the  state  certificate 
of  purchase,  and  that  said  Wyrick  died  at  the  time  hereinbefore 
alleged,  leaving  him  surviving  his  said  wife  and  children,  the  plaint- 
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ifis  herein,  as  his  sole  heirs  at  law."  Similar  allegations  in  respeot 
to  notice  are  made  as  to  the  other  defendants,  all  of  which  were  folly 
denied  by  the  defendants. 

On  the  trial,  the  plaintiffs  proved  the  location  of  the  land  by  Jacob 
Fjrick;  the  issuance  of  the  certificate  of  purchase  to  him ;  his  sub- 
sequent death,  leaving  the  plaintiffs  his  heirs  at  law;  that  the  widow 
snbseqaently  executed  a  pretended  assignment  of  all  her  interest  in 
the  certificate  of  purchase  to  Devenish,  who,  upon  the  certificate  so 
assigned  and  payment  of  the  balance  of  the  purchase  money,  ob- 
tained a  patent  from  the  state,  conveying  to  him,  in  his  individual 
name,  the  premises  in  dispute.  And  then  the  plaintiffs  rested ,  with- 
ont  any  proof  of  the  allegations  of  the  complaint  in  respect  to 
notice  on  the  part  of  defendants  of  plaintiff's  equities.  The  court 
below  gave  judgment  of  nonsuit,  which  is  here  claimed  to  have 
been  error. 

It  is  said  that  the  defense  of  a  bonajide  purchaser  without  notice 
is  in  the  nature  of  new  matter,  the  burden  of  proving  which  is  upon 
the  defendant.  Ordinarily  this  is  so.  But  here  the  plaintiffs  allege 
that  the  defendants  hold  the  legal  title  to  the  property,  derived 
through  the  deed  from  Devenish,  the  patentee,  ana,  to  charge  them 
with  the  trust,  expressly  allege  that  at  the  time  of  their  purchase 
they  took  with  notice  of  the  plaintiff's  equities.  The  proof  on  the 
part  of  plaintiffs  was  devoid  of  any  fact  tending  to  show  notice  on 
the  part  of  defendants  of  plaintiffs'  rights.  There  was  nothing  of 
record  to  put  them  on  inquiry.  The  patent  upon  its  face  showed 
that  the  land  was  granted  to  Devenish,  from  whom  defendants  pur- 
chased, as  is  expressly  charged  in  the  complaint.  If  there  were 
matters  en  pais  tending  to  snow  notice  of  plaintiffs'  rights  at  the 
time  of  such  purchase,  as  is  also  charged  in  the  complaint,  it  was 
necessary  for  the  plaintiffs  to  make  the  proof;  for  without  such 
proof  the  title  must  remain  where  plaintiffs  have  alleged  it  to  be, 
ifl  defendants :  Code  of  civil  procedure,  sec.  1,981. 
Judgment  affirmed. 
Mc£iNSTBY,  J.,  and  MoEee,  J.,  concurred. 


No.  8,469. 
MtBES  V.  SUBBTHNE. 
Department  One,    Filed  November  19^  1885. 

RtiL  Estate  Broker— Aobeehent  fob  Empix)yment  of  Must  be  in  Writing.— Under 
icbdiTidon  6  of  section  1,624  of  the  civil  code^  a  real  estate  broker  cannot  recover  reasonable 
o4Di«osation  for  services  performed  by  him,  in  bringing  about  an  exchange  of  real  property, 
•"jr  the  defendant,  unless  tne  agreement,  authorizing  the  plaintiff  to  perform  such  services, 
*u  in  writing,  subecribed  by  the  defendant. 

Appeal  from  a  judgment  of  the  superior  court  of  Alameda  county, 
entered  in  favor  of  the  defendant,  and  from  an  order  denying  the 
plabtiff  a  new  trial.     The  opinion  states  the  facts. 

>«.  1001-4 
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W.  H.  AUen,  for  the  appellant. 

Vrooman  &  Davis  and  Edward  Lynch,  for  the  respondent. 

The  Goubt.  The  case  arises  oat  of  an  action  to  recover  a  reason- 
able compensation  for  services  alleged  to  have  been  rendered  by 
the  plaintiff's  assignor,  as  a  real  estate  agent,  in  bringing  abont  an 
exchange  of  certain  real  properties  for  tibe  defendant. 

On  the  trial  of  the  issue  framed  by  the  complaint  and  answer, 
plaintiff  gave  in  evidence  a  book,  kept  by  the  real  estate  agent,  in 
which  he  or  his  clerk  entered  memoranda  of  real  properties  for  sale 
or  exchange.  The  book  shows  a  memorandum  which,  it  was  proved, 
was  furnished  by  the  defendant  and  transcribed  on  the  book  by  the 
clerk  of  the  agent.    The  memorandum  was  as  follows: 

''Exchange,  Oakland  property.  Twenty-five  thousand  dollars. 
In  the  margin,  left  hand  margin,  'block  o90  and  a  part  of  block 
611  and  a  part  of  block  627,  with  good  improvements,  nine  houses, 
barn,  coal  yard,  lumber  yard,  with  all  the  fixtures  necessary  for  a 
first  class  business,  with  a  mortoage  of  six  thousand  dollars;  Bran- 
don, agent.  Surryhne,  oivner.*  Appended  to  this  entry  there  was 
a  diagram  of  the  property,  showing  the  location  of  the  olocks  and 
the  streets  by  which  they  were  bounded. 

It  was  not  claimed,  nor  is  it  now,  that  this  memorandum  consti- 
tuted a  contract  or  a  note,  or  memorandum  of  a  contract  for  the 
payment  of  compensation  or  commission  to  the  agent.  But  in  con- 
nection with  it,  uie  plaintiff  asked  of  a  witness  *  *  to  state  what  ser- 
vices, if  any,  was  performed  by  the  agent  in  procuring  an  exchange 
of  real  estate  between  defendant  and  Mr.  Tinson.  *'  To  that  the  de- 
fendant objected  unless  the  plaintiff  proposed  to  show  a  contract  in 
writing  between  the  defendant  and  the  real  estate  agent  for  the  al- 
leged services.  Upon  an  intimation  by  the  court  that  the  objection 
would  be  sustained,  unless  written  authority  was  shown,  plaintiff 
made  the  following  offer : 

**  We  offer  to  prove  that  plaintiff's  assignor  was  employed  by  de- 
fendant, as  stated  in  the  complaint,  to  perform  and  did  perform  the 
services  mentioned  in  the  complaint;  that  in  fact  he  did  perform  such 
services,  and  the  value  thereof  was  and  is  six  hundred  dollars;  that 
there  was  no  contract,  ajspreement  or  memorandum  in  writing  sub- 
scribed  by  defendant  or  his  agent,  employing  or  authorizing  plaintiff's 
assignor  to  make  such  sale  or  exchange,  or  do  or  perform  the  acts 
specified  in  the  complaint,  other  than  said  book.*'  Defendant  objected 
to  the  offer,  and  the  court,  against  plaintiff's  exception,  sustained  the 
objection,  on  the  ground  that  there  was  no  contract  in  writing  sub- 
scribed by  the  defendant,  as  required  by  subdivision  6  of  section 
1,624,  of  the  civil  code. 

The  ruling  is  susteined  by  McCarty  v.  Loupe,  62  Oal.,  299;  Pacific 
Land  and  Trust  Company  v.  Blockman,  xi.  ^ao.  C.  L.  J.,  24,  and 
Bchuller  v.  Farquarson,  5  West  Coast  Bep.,  683;  and  upon  the 
authority  of  those  cases  the  judgment  and  order  appealed  from  are 
affirmed.    Motion  to  dismiss  appeal  denied. 
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No.  7,146. 

Kennedy  v.  Gift. 

DevarivufU  Two,    Filed  November  Ig,  1885, 

WiLLFOL  CoLUBonoN  OF  Illeoal  Fbbs— ACCUSATION  FOB— FINDINGS.— In  an  action  under 
•ection772  of  the  penal  oode«  upon  a  verified  accusation  against  the  defendant,  charging  him 
M  coDflfcable,  with  knowingly  and  willfully  collecting  of  plaintiff  ille^  fees;  hdd,  that  the 
fiadimes  were  sufficient,  and  that  the  designation  of  them  as  the  '*  decision,'*  was  immaterial. 

AppsaIi  from  a  judgment  of  the  saperior  court  of  Goutra  Gosta 
county,  entered  in  favor  of  the  defendant. 

A.  H.  Chriffithf  for  the  appellant. 
E.  J.  EmmonSj  for  the  respondent. 

Thk  Coubt.  This  is  an  action  under  section  772  of  the  penal  code, 
upon  a  verified  accusation  against  defendant,  charging  him  as  con- 
Btable,  with  knowinglv  and  willfully  collecting  of  plaintiff  illegal  fees. 

We  have  examined  the  record.  The  facts  material  to  the  issue 
are  found  in  the  paper  entitled  *' Decision/' printed  in  the  tran- 
script, and  we  are  of  opinion  that  they  are  correctly  found,  and  that 
theproper  conclusion  of  law  is  deduced  therefrom. 

The  court  committed  no  error  in  refusing  to  file  any  other  find- 
ings tban  those  above  referred  to. 

Judgment  and  order  affirmed. 


No.  11,123. 

Shabon  V.  Shabon. 

Devartmaa  Two.    FUed  N(yveaAer  tO,  1886* 

Past  Ilucit  Ck)HABiTATiON— Dbfensb  or  icasT  be  Specially  Pleaded— Findings.— 
la  an  action  to  recover  on  an  agreement  in  writing  for  the  payment  of  money,  a  defense  tliat 
the  agreement  was  given  in  consideration  of  past  illicit  conabitation,  if  relied  on  by  the  de- 
fendant, mxist  be  pleaded  by  him  when  the  same  does  not  appear  in  the  complaint.  If  not 
pleaded,  he  cannot  scive  evidence  that  such  was  the  consideration;  and  a  finding  thereon  is 
without  the  iasoes,  and  will  be  disregarded  on  appeal. 

Pbomibe  to  Cbabe  Annotanos  a  Suftioisnt  Consideration.— a  promise  by  one  person 
to  oettse  to  distorb,  or  annoy,  or  to  make  any  demands  upon  another,  is  a  sufficient  consider- 
ation  to  soppoit  an  agreement  by  the  latter  to  pay  money  to  the  former.  * 

ApfsaIi  from  a  judgment  of  the  superior  conrt  of  the  oity  and 
ooonty  of  San  Franoisco,  entered  in  faVor  of  the  plaintiff.  The 
opinion  states  the  facts. 

fP.  H.  L.  Barnes  and  Oliver  P.  Evans,  for  the  appellant. 
l}fler  dk  lyler  and  D.  8.  lerry,  for  the  respondent. 

Mtbigk,  J.  Action  on  an  agreement  in  writing.  The  agreement 
is  in  the  following  words : 

"  Palace  Hotel,  San  Fbanoisoo,  Nov.  7,  1880. 
**  I  hereby  agree  to  pay  Miss  S.  A.  Hill,  two  hundred  and  fifty 
dollars  for  each  and  every  month  of  the  year,  a.  d.  1883. 

• '  Wm.  Shabon,  *• 
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The  defendant  admitted  the  ezeontion  and  delivery  of  the  writing 
to  plaintiff,  and  that  he  had  not  paid  the  installments  alleged  to  be 
due  for  October,  Nov^ember  and  December,  1883;  and  averred  that 
to  indnoe  plaintiff  to  desist  from  making  unwelcome  visits  and  an- 
noying and  disturbing  him  in  his  rooms,  and  on  the  consideratioo 
that  she  would  cease  to  disturb  or  annoy  him,  or  make  any  demands 
upon  him,  he  promised  to  pay  her  seven  thousand  five  hundred 
dollars,  and  in  pursuance  of  tnat  promise  he  paid  her  three  thousand 
dollars,  gave  her  his  note  for  one  thousand  five  hundred  dollars, 
which  has  been  paid,  and  gave  her  the  paper  set  out  in  the  com- 
plaint. The  answer  contains  the  statement  that  the  defendant 
''  denies  that  there  ever  was  any  consideration  for  the  note"  sued 
on. 

The  case  comes  up  on  the  judgment  roll,  without  the  evidence. 
The  court  found  : 

''That  said  instrument  was  given  by  defendant  to  the  plaintiff  in 
consideration  of  past  illicit  intercourse  between  them,  and  also  in 
consideration  of  a  promise  then  and  there  made  by  plaintiff  to  de- 
fendant to  make  no  further  demand  upon  defendant,  and  not  to 
further  annoy  him  in  any  manner,  and  luso  in  consideration  of  the 
following  instrument  in 'writing: 

"  '  Beceived  of  William  Sharon  seven  thousand  five  hundred  dol- 
ars,  in  full  of  all  claims  and  demands  of  every  name,  nature  and 
loharacter.  S.  A.  Hill.'  " 

The  defendant  on  this  appeal  presents  the  point,  that  as  the 
court  found  a  portion  of  the  consideration  to  be  past  illicit  cohabi- 
tation, the  entire  contract  is  void  under  sections  1,607,  1,667,  and 
1,608,  civil  code;  and  after  claiming  that  the  illegality  of  the  con- 
sideration was  suffiicientlypleaded  by  ihe  denial  of  any  considera- 
tion, cites  Oscanyan  V.  Winchester  R.  A.  Co.,  103  U.  S.,  261,  as 
authority  that  the  defense  need  not  be  specially  pleaded,  but  could 
be  interposed  under  the  general  issue. 

It,  doubtless,  has  been,  and  i«,  the  rule,  that  a  contract  in  consid- 
eration of  future  illicit  cohabitation  is  void.  It  seems  to  have  been 
the  rule  formerly,  that  a  contract,  under  seal,  for  past  illicit  cohabi- 
tation, could  not,  for  that  reason,  be  avoided;  but  that  a  written 
c<}ntract  not  under  seal  could  be  avoided.  The  distinction  may,  per- 
haps, have  been  done  away  with  by  the  code. 

.  In  commenting  on  a  contract  under  seal,  it  is  said  in  1  Story^  on 
Contracts,  sec.  641,  ''  the  contract,  for  past  acts,  is  done,  and  may 
otherwise  be  remediless ;  and  there  is  no  principle  of  law  which 
forbids  a  party  to  redress  a  past  injury,  or  atone  for  a  wrong  which 
he  has  already  committed;"  and  the  writer  continues,  "if  the  con- 
sideration be  illegal,  the  contract  may  be  avoided  by  a  proper  plea, 
even  though  it  be  a  specialty,  and  the  illegality  be  not  apparent  on 
the  face  of  the  instrument." 

Without  deciding  that  a  contract  to  pay  money  for  past  illicit  co- 
habitation can  be  enforced  or  avoided  under  a  proper  plea,  we  are 
of  opinion  that  the  defense  was  not  pleaded  in  this  case,  and  w^aa 
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not  in  the  issueB,  and  the  finding  of  the  court,  in  that  respect,  shonld, 
therefore,  be  disregarded. 

The  case  of  Oscanyan  y.  W.  B.  A.  Oo. ,  above  cited,  was  decided 
on  the  plaintiff's  statement,  and  the  points  involved  were  necessarily 

Ensented  by  him  in  endeavoring  to  make  out  a  case;  and  it  was 
eld  that  he  could  not  recover.  The  necessity  of  pleading  the  de- 
fense by  the  defendant  was  not  in  any  manner  involved  in  the  case. 

In  the  case  at  bar,  there  is  nothing  in  the  case  as  stated  in  the 
complaint  to  suggest  any  illegal  consideration;  the  defendant  ad- 
mitted the  execution  and  delivery  of  the  writing,  and  stated  the  con- 
aideration  to  be  that  she  should  cease  to  disturb  or  annoy  him,  or 
make  any  demands  upon  him.  The  defendant,  doubtless,  studiously 
avoided  pleading  illicit  cohabitation.  He  was,  under  our  system 
of  pleading,  bound  by  the  omission,  and  it  was  not  competent  for 
him  to  give  in  evidence  the  matters  omitted. 

The  judgment  is  affirmed. 

Ordered  that  this  judgment  be  entered  as  of  November  12,  1886. 

MoHRiBON,  C.  J.,  and  Thornton,  J.,  concurred. 


No.  8,567. 

BuBEE  V.  Levy  et  al. 

BepartmerU  Two.    Filed  November  SO,  1886, 

FnrDiSGfl  NOT  D18TUBBED  Whin  Evidence  is  Conflicting. —Where  the  evidence  as  to 
whether  a  transfer  of  property  was  a  sale  or  as  security,  is  coDiliotin^,  the  findingis  will  not 
br;  datnrbed. 

Plaintiff  Cannot  Contradict  Averments  of  Complaint.— Where,  in  an  action  to 
rticover  damages  for  abuse  of  the  process  of  the  court,  the  complaint  alleges  the  fact  of  a  judg- 
n:<3t,  not  averring  it  to  be  void,  the  plaintiff  cannot  maintain  the  position  that  such  judg- 
sjsnt  was  void  by  reason  of  defective  service  of  summons.  Such  position  is  inconsistent  with 
:he  case  presented  in  the  complaint 

Appeal  from  a  judfs^ment  of  the  superior  court  of  San  Mateo 
county,  entered  in  favor  of  the  defendants,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.     The  opinion  states  the  facts. 

A,  A.  Pardow  and  A.  D.  Splivcdo,  for  the  appellant. 

Fox  A  Boss,  for  the  respondents. 

Mtsiok,  J.  The  cause  of  action,  as  stated  in  the  complaint,  is, 
in  substance,  as  follows : 

Sefendante  commenced  an  action  against  plaintiff,  and  had  prop- 
erty attached;  the  plaintiff  sold  and  delivered  the  property  to  de- 
fendants in  payment  of  the  debt,  and  defendants  agreed  to  dismiss 
that  suit;  instead,  however,  of  dismissing  the  suit,  the  defendants, 
contriving  to  oppress,  cheat  and  defraud  plaintiff,  procured  a  judg- 
ment to  be  entered  in  the  action  against  him,  and  had  his  property 
seized  and  sold  under  execution;  and  this  action  was  brought  to 
recover  the  value  of  the  property  so  seized,  and  damages,  under 
section  3,294,  civil  code.     On  the  issues  raised  by  the  answer,  the 
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cause  was  tried,  and  the  court  found  that  the  property  attached  was 
not  transferred  in  payment,  bat  as  secarity,  and  that  it  was  subse- 
quently destroyed  oy  fire,  leaving  the  debt  unpaid  without  security, 
and  that  the  subsequent  judgment,  seizure  and  sale  were  regular 
and  proper;  and  judgment  was  thereupon  rendered  in  favor  of  de- 
fendants. 

The  evidence  ^ven  as  to  whether  the  transfer  was  a  sale  or  as 
security  was  conflicting;  therefore,  we  do  not  disturb  the  findings. 

In  this  court,  for  tiie  first  time,  the  plaintiff  raises  the  point  that 
the  judgment  in  the  former  suit  was  void  by  reason  of  defective 
service  of  the  summons.  That  position  is  inconsistent  with  the  case 
presented  in  his  complaint.  The  complaint  states  the  fact  of  the 
judgment,  not  averring  it  to  be  void,  and  counts  on  abuse  of  the 
process  of  the  court.  If  the  iudgment  had  been  deemed  void  by 
plaintiff,  quite  another  form  of  action  would  have  been  brought. 

"  The  plaintiff  must  recover,  if  at  all,  upon  the  cause  of  action  as 
set  out  in  his  complaint,  and  not  upon  some  other  which  may  be 
developed  by  the  proofs:**  Mondrau  v.  Goux,  61  Cal.,  161. 

Judgment  and  order  affirmed. 

Thobnton,  J.,  and  Mobbiboh,  C.  J.,  concurred. 


No.  8.G24. 

Oabido  v.  Ambbioan  Oentbal  Ins.  Co.  of  St.  Louis. 

DepartmaU  Two.    Filed  November  tO»  1886. 

FiBi  Iksubanob— AopnoH  on  Pouct  Must  bi  Bbouoht  Within  Tnn  Liiotxd. — ^Inan 
action  on  an  insurance  policy,  which  contains  a  claose  that  any  soit  or  action  thereon  should 
be  commenced  within  twelve  months  after  the  loss;  hdd,  that  the  evidence  did  not  sustain  a 
finding  that  the  delay  in  bringing  the  present  action  was  caused  by  the  conduct  of  the  defend- 
ant; tnat.  after  the  plaintiff  had  oeen  informed  of  the  position  of  the  defendant,  he  had  ample 
tame,  witoin  the  year,  to  commence  his  action. 

Appbal  from  a  judgment  of  the  superior  court  of  Ck>ntra  Oosta 
county,  entered  in  favor  of  the  plainti£f,  and  from  an  order  denying 
the  defendant  a  new  trial.    13ie  opinion  states  the  tacts. 

Sidney  P.  Smith  (k  Son^  for  the  appellant. 

MUU  (t  Jimes  and  WarmoaaUe  dk  Bowie^  for  the  respondent. 

Mtbiok,  J.  Action  on  an  insurance  policy .  The  property  insured 
was  destroyed  February  16,  1880.  The  assured  gave  immediate 
notice  of  the  loss,  and  as  soon  thereafter  as  practicable  made  proofs 
as  required  by  the  policy.  The  complaint  was  filed  NoTember  1, 
1881.  The  policy  contained  the  clause  that  any  suit  or  action  thereon 
should  be  commenced  within  tweWe  months  next  after  the  loss.  The 
action  not  havine  been  commenced  until  nearly  two  years  after  tin 
fire,  the  plaintiff  endeavored  to  prove,  and  claims,  and  the  ooixr 
below  found,  that  in  and  about  negotiations  for  a  compromise,  tin 
conduct  of  tiie  defendant  was  such  that  it  impliedly  aflnreed  to  ana 
pend  the  clause  above  referred  to,  and  that  the  defendant  held  €>x 
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hopes  that  an  adjoBtment  would  be  made,  and  induced  the  plaintiff 
and  die  aasiired  to  delay  bringing  the  suit  within  one  year  after  the 


AdfflittiD^  that  the  agent,  Snow,  had  fnll  anthoriW,  we  do  not 
think  there  is  evidence  upon  which  to  base  the  above  findings.  On 
the  oontnuv,  we  think  the  plaintiff  acted  entirely  upon  his  own  jadg- 
fflent  aDd  that  of  his  attorney. 

Whatever  may  have  beeik  the  effect  of  the  negotiations  prior  to 
Jasnar^  21, 1881,  on  that  day  plaintiff  was  distinctly  informed  of 
the  position  of  the  defendant.  This  was  in  ample  time  to  commence 
the  suit 

Judgment  and  order  reversed  and  cause  remanded  for  a  new 
trial 

Thobnton,  J.,  and  Mobheson,  0.  J.,  concurred. 


No.  8,312. 

Tatlob  v.  Soldatl 

Departmad  Two,    FUed  JTovember  tO,  1886, 

liUn  iH  Writing — ^Verbal  Aobebmknt  fob  Altkrahon  or  Tsbms— Whir  not  Binding 
01  GsAimi. — ^A  verbal  agreement  betweeu  the  lessor  and  lessee,  by  which  the  terms  of  a 
written  lease  are  altered,  if  not  acted  apon  by  the  lessee  until  after  the  lessor  had  conveyed 
loi  Mtste,  is  not  binding  upon  the  grantee  of  the  lessor. 

Afpsal  from  a  judgment  of  the  superior  court  of  Marin  county, 
entered  in  favor  of  tne  defendant,  and  from  an  order  denying  tne 
plibtiff  a  new  trial.    The  opinion  states  the  facts. 

D.  H.  WhSUemore  and  Oeorge  W.  Ibtale,  Jr.,  for  the  appellant. 
D.  M.  Sexton,  for  the  respondent. 

MiBiOK,  J.  Mrs.  Yelasco  leased  to  Soldati  a  tract  of  land  with 
nxty  cows,  for  the  term  of  from  July  11, 1876,  to  October  1,  1879. 
In  toe  lease  it  was  agreed  that  Soldati  should  not  have  the  right  to 
pasture  any  stock  of  any  kind  on  the  premises,  other  than  the  sixty 
eows,  6xcept  the  necessary  horses  to  use  in  the  dairy  business.  Jan- 
nary  6,  lo79,  Mrs.  Yelasco  sold  the  leased  property  to  plaintiff. 
From  January  26,  to  October  1, 1879,  Soldati  pastured  twenty-five 
60WB  and  other  animals  on  the  land,  other  than  the  sixty  cows  leased. 
This  action  was  brought  to  recover  for  the  pasturage  of  the  extra 
animals. 

The  defendant  was  permited  to  prove,  against  plaintiff's  objection 
tbftt  while  Mrs.  Yelasco  was  the  owner,  ine  and  defendant  made  a 
verbal  agreement  bv  which  he  might  pasture  the  extra  animals;  and 
tbe  oourt  instmctea  the  jury  that  such  verbal  agreement  was  bind- 
ing on  tite  plaintiff.  This  was  error.  "A  contract  in  writing  may 
be  altered  Ir^  a  contract  in  writing,  or  by  an  executed  oral  agree- 
ment, and  not  otherwise  f'  Section  1,698,  civil  code.  The  agree- 
Beat  to  pastaxe  the  extra  animals  without  charge,  was  made  while 
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Mrs.  Yelasco  was  owner,  but  was  not  acted  apon  until  after  she  cod- 
yeyed  to  plaintiff,  therefore,  her  verbal  agreement  would  not  bind 
him 

The  court  also  instructed  the  jury  that  if  Mrs.  Yelasco  and  Solda- 
ti  made  an  agreement  by  which  the  latter  might  pasture  the  extra 
cattle  without  charge,  the  defendant  was  entitled  to  a  verdict.  For 
the  reasons  above  given,  this  was  error. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

MoBBiBON,  0.  J.,  and  Thobnton,  J.,  concurred. 


No.  8,257. 
HUNnKOTON,  AdMINISTBATRIX,  ETO.,  V,   BUSSELL  ET  AL. 

Department  Two.    Filed  November  iO,  1885, 

AOBBKMKNT  TO  Cabbt  ON  BUSINESS  CONSTRUED.— Under  the  agreement  mentioned  in  the 
opinion,  held,  that  the  defendant  was  not  bound  to  carry  on  the  business  in  question^  for  any 
particular  time. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Luis  Obispo 
county^  entered  in  favor  of  the  defendant.  The  plaintiff's  intestate 
and  the  defendant  Russell  were  partners  in  business.  On  February 
21 ,  1880,  the  defendant  Bussell  purchased  his  partner's  interest  Id 
the  business  for  four  thousand  dollars,  and  at  the  time  agreed  to  pay 
a  further  sum  of  seven  hundred  and  fifty  dollars,  if,  in  the  opinion 
of  the  other  defendants,  the  profits  from  the  business  justified  him 
in  so  doing.  This  matter  was  to  be  definitely  decided  within  three 
years.  Bussell  sold  out  the  business  soon  after,  and  the  other  de- 
fendants decided  that  the  profits  were  not  sufficient  to  bind  him  to 
the  further  payment.  This  sale  and  decision,  the  plaintiff  alleged, 
was  the  result  of  a  fraudulent  conspiracy  between  the  defendants. 

Wm.  Leviston  and  J.  M.  WUcoxon,  for  the  appellant. 
Wm.  J.  Oravea  and  Ernest  Graves,  for  the  respondents. 

Mybiok,  J.  There  is  nothing  in  the  agreement  made  between 
Huntington  and  Bussell  by  which  Bussell  was  bound  to  continue  the 
business  for  any  particular  time;  it  was,  in  effect,  that  if  he  should 
carry  it  on  with  certain  results  he  would  pay  Huntington  a  certain 
sum.  There  is  no  fact  stated  in  the  complaint  which  shows  that  at 
the  time  Bussell  sold  out  the  business  it  was  sold  for  less  than  its 
then  value,  or  that  at  that  time  it  did  not  appear  advisable  to  him 
and  his  co-defendants  to  sell.  The  demurrer  was  properly  sus- 
tained. 

Judgment  affirmed. 

Thornton,  J.,  and  Mobkison,  C.  J.,  concuneJ. 
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No.   9.132. 

Kendall  v.  Waters  et  al. 

DepartmerU  Two,    Filed  N&vemher  iO,  1885, 

FiJfDiKos— EviDiscE  When  Presomed  in  Support  of.— The  aufficiency  of  the  evidence 
to  austun  the  findings  will  not  be  considered  on  appeal,  when  the  evidence  is  not  before  the 
coort.    In  such  case  evidence  in  support  of  the  findings  is  presumed. 

OsB  Pkbson  Cannot  Enter  Upon  the  Possession  op  Another  for  the  purpose  of  pre- 
enpdoii. 

Flxdings  not  Bequired  When  Deuurreu  has  Been  Sustained.— No  findings  are 
required  on  issues  presented  by  a  cross-cora plaint,  to  which  a  demurrer  his  been  sustained, 
iotl  no  amendments  made. 

Appeal  from  a  jadgment  of  the  superior  court  of  Contra  Costa 
eonnty,  entered  in  favor  of  the  plainti£f.  The  opinion  states  the 
facts. 

BumeU  dt  Newman  and  L.  Quint^  for  the  appellant. 
MIU  (t  Jones^  for  the  respondents. 

Mybice,  J.  Ejectment:  The  plaintiff  alleged  possession  in 
Iiimself,  on  the  firsfc  of  November^  1881,  of  certain  tracts  of  land, 
and  ouster  by  the  defendants  on  that  day,  and  that  they  withhold  the 
kodB  from  plaintiff.  The  answers  of  the  defendants  denied  the 
possession  of  plaintiff,  denied  the  entry  of  defendants  and  ouster  by 
them,  and  denied  that  they  withhold  the  premises  from  him. 

The  defendants  added  to  their  answers  respectively  cross-com- 
plaints, to  which  cross-complaints  demurrers  were  fifed  and  sus- 
tained, and  the  defendants  did  not  avail  themselves  of  leave  to 
amend. 

The  cause  was  tried  on  the  complaint  and  answer  and  judgment 
rendered  for  plaintiff.  The  evidence  is  not  before  us;  therefore^  we 
cannot  consider  any  question  relating  to  its  sufficiency. 

The  facts  stated  in  the  cross-complaints  constituted  no  defense  to 
the  action;  therefore,  the  demurrers  were  properly  sustained. 

It  is  not  an  open  question  that  one  person  cannot  enter  upon  the 
possession  of  another  for  the  purpose  of  pre-emption. 

The  plaintiff  declared  on  prior  possession;  therefore,  under  the 
denials  of  the  answers,  the  defendants  could  have  offered  all  the 
evidence  they  had  tending  to  show  that  they  had  possession  prior  to 
the  plaintiff;  we  must  presume  they  attempted  to  make  proof  of 
such  possession  and  failed. 

It  is  scarcely  necessary  to  say  that  the  court  did  not  err  in  omit- 
ting to  find  on  the  issues  presented  in  the  cross-complaints.  The 
demurrers  having  been  sustained,  and  no  amendments  made,  the 
matters  stated  in  the  cross-complaints  were  not  in  issue  to  be  deter- 
mined by  the  trial  court. 
Jadgment  affirmed. 
Thoenton,  J.,andMoBBisoN^  C.  J.,  concurred. 
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No.  9,977. 

Adair  v.  Crane  et  al. 

Department  Tvoo.    Filed  November  tO,  188b. 

Oral  Aobeemekt  as  to  Division  Line.— Adjoining  proprietors  may  orally  agree  be- 
tween themselves  that  a  certain  fence  shall  be  and  constitute  the  division  line  between  their 
lands. 

The  Admission  of  Immaterial  Etidence,  if  Without  Injury  to  the  party  complaining, 
will  not  warrant  a  reversaL 

Appeal  from  a  judgment  of  the  superior  court  of  Ventura  county, 
entered  in  favor  of  the  defendants,  and  from  an  order  denying  the 
plaintiff  a  new  trial.  This  was  an  action  of  ejectment,  in  which  the 
defendants  set  up  an  equitable  title  to  the  land  west  and  north  of  a 
certain  wire  fence,  based  upon  an  oral  agreement  establishing  a 
division  line  between  plaintiff  and  defendants.  On  the  trial,  the 
witness  Criss  was  permitted  to  testify,  against  the  plaintiff's  objec- 
tion, as  to  the  general  understanding  in  the  community  as  to  the 
division  line,  and  that  he  had  never  heard  of  the  same  being  ques- 
tioned. 

L.  G.  McKieby  and  Williams  &  JVilliama,  for  the  appellant. 
Blackaiock  dt  Shepherd^  for  the  respondents. 

The  Court.  1.  There  is  evidence  to  sustain  the  finding  as  to 
the  a^eement  of  the  parties  that  the  wire  fence  should  be  the  divi- 
sion line.  It  was  competent  for  the  parties  to  make  such  an  agree- 
ment. 

2.  It  is  not  manifest  that  any  injury  occurred  from  the  refusal  to 
strike  out  the  testimony  of  the  witness  Criss. 

We  see  no  error  in  the  transcript. 

Judgment  and  order  affirmed. 


No.  8,010, 

Heinlen  V,  Fbesno  Canal  and  Ibbiqation  Compakt. 

In  Batik,    Filed  November  tl,  1886. 

Riparian  Proprietor— Action  for  Diversion  of  Water— Evidknob  of  Ikjdrtis 
Must  be  Confined  to  Riparian  Lands.— In  an  action  by  an  alleged  riparian  owner,  to 
recover  damages  for  injuries  to  plaintiflTs  lands  and  cattle  by  reason  of  a  diversion  of  the 
waters  of  the  stream,  evidence  of  injuries  to  land  not  specified  in  the  complaint,  or  to  lands 
and  to  cattle  pastured  thereon,  not  bordering  on  the  stream*  is  inadmissible. 

Defense  of  Statute  of  Limitations  Must  be  Found  on.— In  such  action,  the  failure  of 
the  court  to  find  on  the  defense  of  the  statute  of  limitations  is  error. 

Appeal  from  a  jadgment  of  the  superior  court  of  Fresno  ooantj, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  de- 
fendant  a  new  trial.    The  opinion  states  the  facts. 

H.  S.  Dixon^  W,  D,  Tupper  and  D.  S.  Terry^  for  the  appellant. 

O.  A.  Heinlen,  Axlell  dt  Bradley  and  Bennett  d   Wigginton,  for  the 
respondent. 


Sap.  CL  Cal.]        H£IMLek  v.  Fbssno  Canal  and  Ib.  Co.  185 

Mtrice,  J.  Aotion  to  enjoiD  defendant  from  diverting  the  water 
of  Eiogs  river,  and  for  damages  for  injuries  to  plaintiff's  lands  and 
cattle  by  reason  of  alleged  prior  diversion.  The  lands  averred  and 
proved  by  plain  tiff  as  being  liis  lands  were  swamp  and  overflowed 
Lmdsy  title  to  which  was  derived  from  the  state  by  patents  of  separ- 
ate parcels,  issued  at  different  times,  from  November,  1870,  to 
April,  1877.  The  plaintiff  had  judgment  awarding  the  injunction 
&od  for  eleven  thousand  dollars  damages. 

Whatever  may  be  the  rights  of  plaintiff  as  a  riparian  owner,  the 
j'adgfflent  in  this  case  will  nave  to  be  reversed. 

1.  The  court  permitted  plaintiff  to  prove  title' in  himself  to  par- 
cels of  land  not  bordering  on  any  stream.  Taking  the  testimony 
offered  by  plaintiff  at  its  best  in  his  favor,  there  is  no  evidence  of  a 
defined  channel  or  stream  of  water  through  any  of  plaintiff's  lands 
except  through  sections  1,  12,  13  and  24,  township  19  south,  range 

19  east,  and  across  a  corner  of  section  SI,  township  19  south,  range 

20  east.    In  addition  to  proof  of  title  in  plaintiff  of  lands  in  the 
above  enumerated  sections,  the  court  admitted  evidence  of  title  in 
plaintiff  of  portions  of  sections  2  and  11,  township  19  south,  range 
19  east,  and  portions  of  sections  1,  4,  5,  6,  7,  8.  9,  12, 16,  17,  18, 
20,  21,  27,  28,  and  34,  township  19  south,  range  20  east.     The  pat- 
ents to  these  lands,  in  cases  where  patents  had  been  issued,  were 
of  various  dates,  as  above  stated,  from  November,  1870,  to  April, 
1877.    Of  these  parcels  some  were  at  least  five  miles,  others  at  least 
three  miles,  others  at  least  two  miles,  and  others  at  least  one  mile 
from  the  stream;  some  were  more  than  five  miles,  others  more  than 
two  miles  from  any  lands  of  plaintiff  bordering  on  the  stream.    Some, 
not  bordering  on  any  stream,  were  entirely  disconnected  by  more 
than  two  miles  in  distance  from  any  other  lands  of  plaintiff.     And 
in  connection  with  such  proof  the  court  permitted  the  plaintiff  to 
give  evidence  of  injuries  caused  by  defendant's  diversion  to  the 
lands,  and  to  cattle  pastured  on  the  lands,  not  bordering  on  the 
stream. 

2.  The  court  permitted  plaintiff  to  prove  title  to  several  tracts  of 
land  not  set  forth  in  his  complaint. 

3.  The  defendant  pleaded  five  years'  adverse  diversion  and  ap- 
propriation ;  and  its  evidence  tended  to  support  the  plea.  The  court 
did  not  find  on  this  issue. 

It  is  unnecessary  to  pass  on  the  question  of  riparian  rights,  for 
the  reason  that,  as  the  case  must  go  back  for  a  new  trial,  upon  such 
new  trial  it  may  be  found  that  there  is  no  continuous  stream  through 
plaintiff's  lands.  The  evidence  offered  on  behalf  of  plaintiff  is 
conflicting  on  this  point. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 

Boss,  J.,  MoBBisoN,  0.  J.,  and  MoEinstbt,  J.,  concurred. 

MoKsE,  «r.,  coNOUBBma.  Because  the  court  erred  in  admitting 
evidence  of  damages  sustained  by  the  plaintiff  upon  non-riparian 
lands,  and  in  awarding  him  damages  for  the  same,  I  concur  m  the 
jxtdgment. 
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No.  8.656. 

McDermott  v.  S.  F.  &  N.  P.  R.  R.  Co- 

Department  Two.    FtUd  Nwembtr  21.  1H86. 

Nkglioenck— OntcusraTANTiAL  Kvidenoe— Provixoe  op  Jort  -Verdict.— In  an  action  to 
recover  damages  for  neglij^ence,  when  the  evidence  thereof  is  circumstantiid,  it  is  the  province 
of  the  jury  to  determine  the  for-^ts  and  proper  inferences  from  them,  establishinjif  the  negli- 
f^ence.  The  verdict  of  the  jury  on  such  evidence  should  not  be  set  aside  unless  when,  in  the 
jud{^ent  of  reasonabl'^  men,  no  such  deduction  aa  that  expressed  in  the  verdict  could  be 
properly  drawn  from  the  facts  in  evidence. 

Appeal  from  a  jaJgrnent  of  the  superior  court  of  Marin  ooanty, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the 
defendant  a  new  trial.    The  opinion  states  the  facts. 

E.  S.  Lippitt  and  W.  S.  JVooda,  for  the  appellant. 
Hepburn  &  Wtlkina,  for  the  respondent. 

Thornton,  J.  This  is  an  action  brought  to  recover  damages  for 
a  loss  by  fire  caused  by  the  negligence  of  defendants. 

It  is  argued  that  the  evidence  is  insufficient  to  sustain  the  verdict, 
which  was  in  plaintiff's  favor.  The  testimony  was  of  that  character 
which  must  have  been  submitted  to  the  jury.  The  testimony  given 
in  this  case  to  prove  negligence  was  circumstantial,  and  it  was  the 
province  of  the  jury  to  determine  the  facts  and  all  proper  inferences 
from  them,  establishing  the  negligence  alleged:  Shafter  v.  Evans, 
53  Cal.,  32;  Chidester  v.  Consol.  Ditch  Co., 69  Cal.,  201;  N.  E.  Glass 
Co.  V.  Lowell,  7  Cush.,  321.  The  above  rule  we  consider  settled 
law  in  this  state.  The  verdict  of  the  jury  on  such  evidence  should 
not  be  set  aside  unless  when,  in  the  judgment  of  reasonable  men, 
no  such  deduction  as  that  expressed  in  the  verdict  could  be  properly 
drawn  from  the  facts  in  evidence.  The  rule  is  so  settled  with  us. 
See  Chidester  v.  Consol.  Ditch  Co.,  supra;  Fernandez  v.  Sacra- 
mento Co.  B.  B.  Co.,  62  Cal..  45;  McKeever  v.  Market  St.  B.  B.  Co., 
59  Cal.,  300;  Longenecker  v.  Pennnylvania  B.  B.  Co.,  105  Penn.  St., 
328;  Beach  on  Contributory  Negligence,  sec.  161,  and  oases  there 
cited. 

'  We  find  nothing  in  this  case  which  induces  us  to  disturb  the  ver- 
dict on  the  ground  of  insufficiency  of  the  evidence. 

There  is  no  error  in  the  record,  and  the  judgment  and  order 
denying  a  new  trial  must  be  affirmed. 

Myrice,  J.,  and  Mobbison,  C.  J.,  concurred. 


WEST  COAST  REPORTER 

Whole  No.  101.  Deoembbb  3, 1886.        Yol.  Vin.    No.|5. 


OmOUIT  COURT,  DISTRICT  OF  COLORADO. 
HuiofXL,  Abministbatob,  v.  Moobb. 

November  12, 1885. 

PtiAonros— IN00HBI8TI1IT  DsrENBBi  MAT  BS  SsF  UP  IH  Answjeb.— Under  Bection  64  of  the 
code  of  Oolondo,  inoonastent  defenses  may  be  interposed  in  an  answer.  Each  defense  must  be 
eoaplcte  in  itKlf .  and  a  f  oU  answer  to  the  action,  but  it  is  not  necessary  that  the  several  de- 
feues  Aonld  be  harmonions  thronghout,  or  such  as  will  admit  of  oomparison  and  adjustment 
ianipect  to  the  £scta  alleged  in  them. 

Tn  Samb— NoNPATMiNT  Nbbd  not  be  Allbosd.— The  oomplaint  in  an  action  on  a 
fnawHny  note,  need  not  allege  that  it  is  unpaid;  and,  even  if  necessary,  such  negative 
imment  csnnot  be  met  bv  deniaL 

BnoVAL  OB  CaUSEB— JUBISDICTIOH  OF  UNITBD  StATBS  Ck>0BT  LlMITBD  BT  BbSTBICTIONS 

Off  JoBBDJonoR  OF  Statb  Court.— The  United  States  circuit  oourt,  in  an  action  removed 
to  H  from  a  state  oourt,  is  subject  to  the  same  limitations  and  restrictions  respecting  jurisdic- 
tion wiiidk  obtain  in  the  oourt  from  which  it  was  removed.  Thus,  when  the  jurisdiction  of 
tfaeonrnW  courts  ot  Colorado  is  limited  to  two  thousand  dollars,  in  an  action  removed  there- 
from to  toe  United  States  circuit  court,  a  counter  claim  exceeding  such  amount  cannot  |be 
interposed. 

AoTLOis  on  a  promissory  note.    The  opinion  states  the  facts. 

A.  H.  DePrance,  for  the  plaintiffs. 
T.  J.  O^DonneU,  for  the  defendant. 

Hallett,  J.     Action  in  the  connty  oourt  of  Jefferson  coantj  on  a 
promissory  note  made  by  defendant  to  plaintiff's  testator  to  recover 
the  sum  of  eight  hnndred  and  sixty-six  dollars  and  sixty-five  cents 
ud  interest.    On  defendant's  application  the  suit  was  removed  into 
tliis  coort,  under  the  act  of  1875,  before  issue.     In  this  court  defend- 
aot  filed  several  answers  denying  specifically  the  matters  alleged  in 
ihd  oomplaint;  alleging  want  of  consideration  for  the  note,  pay- 
ment of  the  note  and  an  agreement  by  the  deceased  payee  to  cancel 
and  deliver  up  the  note.     Objection  is  made  to  the  second,  third 
md  fourth  defenses,  in  which  the  making  of  the  note  seems  to  be 
admitted,  that  they  are  not  consistent  witn  the  first  defense  in  which 
all  allegations  of  the  oomplaint  are  denied.    This  is  met  by  the 
ttzthorify  of  People  v.  Lathrop,  3  Col.,  448,  in  which  it  is  held 
that  inoonsistent  defenses  may  be  interposed  under  section  64  of 
ftecode  of  this  state.    Each  defense  must  be  complete  in  itself 
and  a  full  anawer  to  the  action. 

Bat  it  is  not  necessary  that  the  several  defenses  shall  be  harmo- 
oioos  thronghout  or  such  as  will  admit  of  comparison  and  adjust- 
ment in  respect  to  the  facts  alleged  in  them.    Plaintiff  alleged  in 
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his  complaint  that  defendant  had  not  paid  the  note  except  certain 
Boms  wnich  were  mentioned.  In  the  first  answer  this  allegation 
was  answered  in  the  following  words :  ' '  Denies  that  defendant  has 
not  paid  the  sum.''  Plaintiff  now  moves  to  strike  out  those  words 
on  the  ground  that  they  are  not  consistent  with  other  parts  of  the 
answer.  Whether  this  be  true  or  not,  an  issue  as  to  payment  of 
the  note  cannot  be  raised  in  that  manner.  It  was  not  necessary 
to  aver  that  the  note  was  unpaid,  and  if  necessary,  a  negatiye  aver- 
ment of  that  kind  cannot  be  met  by  denial. 

The  words  referred  to  may  be  struck  out.  In  the  fifth  defense 
defendant  seeks  to  set  off  against  plaintiff's  demand  the  sum  of  three 
thousand  dollars,  due  from  plaintiff's  intestate  for  mining  claims 
sold  and  conveyed  to  him  by  defendant.  The  sixth  defense  is  simi- 
lar, relying  on  a  set  off  of  three  thousand  dollars,  without  stating 
for  what  the  money  was  due.  In  the  seventh  defense  the  charge  is 
that  plaintiff's  intestate  converted  to  his  own  use  certain  bonds  of 
the  Moore  Mining  and  Smelting  Company,  belonging  to  the  defend- 
ant, of  the  value  of  five  thousand  dollars.  In  conclusion,  defendant 
demands  judgment  for  these  several  sums,  amounting  to  eight  thou- 
sand dollars.  By  the  constitution  of  the  state,  article  6,  section  23, 
and  by  statute,|^eneral  statutes ,  243 ,  thejurisdic  tion  of  county  courts  in 
civil  cases  is  limited  to  two  thousand  dollars » and  objection  is  made  to 
tiie  fifth,  sixth  and  seventh  defenses,  that  the  amount  demanded  in 
each  of  them  exceeds  that  sum.  Upon  this  demurrer  the  question 
is,  whether,  in  this  court,  the  action  is  subject  to  limitations  and  re- 
strictions respecting  jurisdiction  which  obtain  in  the  county  court 
from  which  it  was  removed.  It  is  conceded  that  in  the  county  court 
defendant,  as  well  as  plaintiff,  would  not  be  admitted  to  present  a 
claim  or  demand  exceeding  two  thousand  dollars,  or,  at  any  rate,  if 
the  claim  should  be  for  a  larger  sum,  that  he  could  ask  for  no  more 
than  two  thousand  dollars  upon  it:  Pate  v.  Shafer,  9  Ind.,  173;  Mur- 
phy V.  Evans,  11  Ind.,  517. 

But  defendant  contends  that  in  this  court  the  action  is  subject 
only  to  the  jurisdiction  of  this  court  without  reference  to  the  juris- 
diction of  the  county  court,  because  it  is  provided  in  the  act  of  1875, 
18  Stat.,  471,  that  upon  removal  of  a  cause  to  a  circuit  court  of  the 
United  States,  and  upon  filing  a  copy  of  the  record  therein,  ' '  tiie 
cause  shall  then  proceed  in  the  same  manner  as  if  it  had  been  orig- 
inally commenced  in  the  said  circuit  court."  The  language  of  the 
act  is  very  general,  but  it  must  not  be  taken  to  enlarge  the  scope  of 
an  action  removed  from  a  state  court  into  a  circuit  court.  It  is  a 
general  rule  of  civil  procedure  that  in  respect  to  the  object  of  a  suit 
and  the  relief  to  be  granted  in  it,  it  wiH  retain  its  character  and  in- 
dividuality from  beginning  to  end.  The  character  of  a  suit  and  the 
limitations  and  restrictions  affecting  it  when  it  is  begun,  remain  with 
it  in  all  jurisdictions  through  which  it  may  pass.  Accordingly,  it 
was  held  in  Louisiana,  in  a  suit  begun  in  a  parish  court  for  an  amount 
exceeding  the  jurisdiction  of  that  court  and  afterwards  transferred 
to  a  district  court  of  larger  jurisdiction,  that  it  could  not  be  main- 
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kined  in  the  latter  court,  beoanse  of  the  limitation  in  the  court  in 
vhich  it  was  begun:  Parker  v.  Shropshire,  26  La.  An.,  37.  And 
in  cases  appealed  from  justices  of  the  peace  to  courts  of  larger  ju- 
lisdictioD,  limitations  upon  the  jurisdiction  of  justices  of  the  peace 
mast  be  enforced  in  the  i4>pellate  court :  Allen  v.  Belcher,  3  Gil- 
nm,  594;  Billingsly  v.  State,  3  Texas  Ct.  of  App.,  686;  Oooban  v. 
Biyant,  36  Wis.,  605. 

In  all  essential  features'  the  case  is  subject,  in  this  court,  to  the 
limitations  and  restrictions  which  would  have  been  applicable  in  the 
county  court  if  it  had  not  been  removed  into  this  court.  The  same 
law  is  to  be  administered  and  the  same  judgment  to  be  given  in  this 
conrt  as  would  have  been  recognized  in  the  court  of  original  juris- 
diction;  and  inasmuch  as  the  answers  numbered  five,  six  and  seven 
could  not  be  maintained  in  that  court,  they  cannot  be  received .  in 
this. 
The  demurrer  to  those  answers  will  be  sustained. 


SUPREME  COUBT  OF  WASHINGTON  TERBITOBY, 

Bbown  et  al.  v.  Bane. 

Jvly  Term,  1885. 

Dgcwos  OS  DxMUBBJEB  TO  Answeb— Cabb  AT  Law— Wbit  ov  Ebbob.— A  decision, 
DToniliiif;  a  demnrrer  to  an  answer,  which  set  up  merely  le^al  defenses,  is  a  decision  at  law. 
Soch  dedsion  most  be  brought  to  the  supreme  court  for  review  on  writ  of  error.  If  no  errors 
*n  aagigaed,  the  proceeding  will  be  dismissed. 

MonoN  to  dismiss  appeal.     The  opinion  states  the  facts. 
Z.  Holmes,  for  the  appellant. 
£.  F.  Dennison^  for  the  appellee. 

Greene,  C.J.  Gazing  at  this  motion  to  dismiss,  we  see  but  a 
angle  question  necessary  to  its  decision,  namely,  whether  this 
cause  is  to  be  deemed  one  in  equity  or  one  at  common  law. 

Our  roles  require  an  assignment  of  errors  in  a  law,  but  none  in  an 
equity  cause.  Dismissal  of  the  appeal  would  be  the  natural  se- 
quence of  holding  this  to  be  a  cause  at  law,  for  there  is  no  assign- 
ment oi  errors  here. 

We  gather  from  the  record  that  the  appellants,  who  were  plaintiffs 
below,  are  seeking  to  open  up  a  judgment  rendered  upon  overruling 
a  demurrer  to  the  answer.  In  answering,  defendant,  besides  denials, 
bad  pleaded  four  affirmative  defenses,  to  the  three  last  of  which 
plaintiffs  interposed  a  lumping  demurrer. 

Legal  and  not  equitable,  all  these  defenses  are  conceded  to  have 
been,  unless  the  fourth,  which  was  addressed  to  the  judge  and  was 
apparently  intended  as  a  plea  of  equitable  estoppel.  Let  the  in- 
tent as  to  the  last  have  been  what  it  may,  the  matter  pleaded  did 
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not,  in  our  opinion^  display  facts  safficieni  to  oonstitato  a  defense 
of  an^  description. 

Jurisdiction  is  to  be  determined  by  presuming  eyeryihing  to  be 
of  common  law  cognizance,  until  the  necessiiy  tor  invoking  equity 
jurisdiction  appears. 

Unless  we  are  to  give  an  unreasonable  force  to  the  address  of  the 
fourth  defense  to  the  judge,  we  are  unable  to  see  any  necessity  for 
him  to  act  in  the  capacity  of  chancellor  in  deciding  the  demurrer. 

Decision  of  the  demurrer  was,  we  think,  a  decision  at  law. 

Oetting  the  cause  here  for  review  of  that  decision  is  a  proceeding 
in  the  nature  of  a  writ  of  error. 

Errors,  therefore,  should  have  been  assigned  conformably  to  role  v. 

Appeal  dismissed. 

WiMGABD,  A.  J.,  and  Tubneb,  A.  J.,  concurred. 


Morgan  v.  Hsndebson. 

FUed  Jtdv  tt.  1886. 

Ck>VBNANT  or  Quht  Enjothimt— Bbsaoh  or,  how  Alleged.— A  oovenant  for  quiet  en- 
joyment is  never  broken  until  there  hu  been  some  hostile  assertion  of  a  better  title.  Conse- 
quently, in  an  action  to  recover  for  sach  breadi,  an  allegation  that  the  grantor,  at  the  time  of 
making  the  deed,  was  not  and  never  has  been,  the  owner  of  the  land  granted,  is  insufficient 
to  show  a  breach  of  the  covenant. 

Appeal  from  the  district  court.    The  opinion  states  the  facts. 

Nash  (jk  Kinnard,  for  the  appellant. 
Bettia  &  Hyde,  for  the  appellee. 

HoYT,  A.  J.  This  action  was  brought  to  recover  damages  for  a 
breach  of  the  covenant  for  (juiet  enjoyment  contained  in  a  deed  from 
the  defendant  to  the  plaintiff. 

The  court  below  sustained  a  demurrer  to  the  complaint  and  ren- 
dered judgment  for  the  defendant,  and  the  plaintiff  brings  the  oause 
here  for  review,  and  alleges  as  error  the  ruling  of  the  court  in  so 
sustaining  said  demurrer. 

The  only  statement  of  a  breach  of  said  covenant  was  an  allega- 
tion in  said  complaint  that  the  said  defendant  was  not  at  the  time  of 
making  said  deed,  and  is  not  now,  the  owner  of  the  land  therein 
described. 

Does  this  allegation  show  that  said  covenant  has  been  broken  ? 

It  is  clearly  insufficient  under  the  olden  authorities,  for  most  ol 
them  hold  that  an  actual  eviction  by  process  of  law  only  will  con< 
stitute  a  breach  of  this  covenant,  and  the  remainder  of  such  oases 
hold  that,  while  it  may  not  be  necessary  to  show  such  actual  e'vic 
tion,  yet  that  which  is  equivalent  to  such  actual  eviction  must  ii 
all  oases  be  alleged  andproven. 

See  3  Johns.,  471;  5  Johns.,  121;  13  Johns.,  238;  2  Wend.,  56fi 
7  Wend.,  285;  4  HUl,  644;  2  Mass.,  433;  6 Ohio,  164;  3  Bibb,  17S 
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1  Martin  &  Yerger,  48;  2  Col.,  44;  5  Cal.,  265;  89  Cal.,  360;  7 
American  Deo.,  706;  14  American  Dec,  45,  andl  Esteems  Plea,  and 
Pr&c.,500. 

And  it  will  be  found  upon  examination  that  the  most  advanced 
of  these  cases  have  gone  no  further  than  to  hold  that  a  ooven- 
antee  may  yield  to  a  paramount  title  hostilely  asserted  against 
the  title  conveyed  to  him  by  his  grantor,  and  then  avail  himself  of 
such  a  digpossession  as  a  breach  of  the  covenant  in  question,  and 
may  maintain  an  action  thereon  for  such  breach,  though,  of  course, 
by  thns  yielding  he  places  upon  himself  the  burden  of  proving  in 
such  acuon  that  the  title  to  which  he  has  thus  yielded  is  in  fact  a 
title  paramount. 

And  in  our  opinion  the  great  weight  of  authority,  both  ancient 
and  modern,  is  to  the  effect  that  this  covenant  is  never  broken  until 
there  has  been  some  hostile  assertion  of  a  better  title.  See  Bawle 
on  Covenants  for  Title,  third  edition,  page  156,  where  this  careful 
and  learned  author,  after  an  exhaustive  review  of  the  cases,  comes 
to  the  conclusion  that  the  better  considered  modem  cases  establish 
the  law  as  above  stated. 

Hot  only  do  the  authorities  establish  the  doctrine  that  this  cove- 
DaDt  is  not  broken  by  the  naked  fact  that  there  is  a  better  title  out- 
standing, but  we  think  that  this  is  so  upon  reason  also,  for  it  may 
well  happen  that  a  person  may  in  the  best  of  faith  convey  a  piece  of 
land  of  which  he  has  not  a  perfect  title,  being  satisfied  that  he  will 
be  able  to  perfect  his  title  so  as  fully  to  protect  his  grantee,  and 
yet,  nnder  the  rule  contended  for  by  the  plaintiff  in  this  cause,  the 
covenant  for  quiet  possession  in  his  deed  would  be  broken  when 
made,  and  an  action  hereon  would  lie,  even  although  the  grantor 
fihonld  make  perfect  his  title  the  next  day  aftar  making  the  deed. 

There  are  some  modem  cases  that  hold  that  if,  at  the  time  of  the 

eonTeyance,  the  premises  are  in  the  actual  adverse  possession  of  a 

third  person  holding  by  superior  title,  that  then  tnis  covenant  is 

broken  as  soon  as  i^e;  but  if  we  concede  this  to  be  the  law,  still 

(be  complaint  in  this  case  would  be  fatally  defective,  as  there  is  not 

even  an  attempt  made  to  allege  such  an  adverse  possession,  the 

allegation  being,  as  before  stated,  simply  that  the  grantor  was  not 

the  owner,  and  all  of  the  allegation  in  question  might  be  entirely 

tme,  and  yet  the  grantor  have  been  in  the  quiet  possession  of  the 

premises  described  in  the  deed  at  the  time  of  the  making  thereof, 

and  may  have  put  his  grantee  in  such  possession,  which  he,  the  said 

grantee,  may  oe  now  fully  enjoying  without  any  disturbance  or 

threat  of  the  same. 

After  a  careful  examination,  we  have  been  unable  to  find  a  single 
case  that  goes  anything  like  far  enough  to  sustain  the  allegation  in 
qnestion,  and  we  thiuK  that  upon  reason  and  authority,  the  com- 
mint  failed  to  show  any  breach  of  the  covenant  set*  out  therein. 
The  demicrrer  was,  therefore,  rightly  sustained  by  the  district  court 
and  its  actioii  in  so  doinff,  and  in  giving  judgment  for  the  defendant 
fliereon  most  be  afiSrmea,  and  it  is  so  ordered. 
Gbekkb,  O.  Jm  and  Tusneb,  A.  J.,  concurred. 
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BiGELOW  V.  Boon. 

FUed  Aiigtut  4,  1886, 

Matters  of  Mebb  Evidence,  Alleged  in  a  Reply,  maybe  stricken  out  on  motion . 

Pabol  Evidenob  or  Consideration  of  Dcte  Bill.— Parol  evidenoe  is  admiBsible  to  show 
that  the  consideration  for  a  due  bill  was  the  balance  due  to  the  payee,  resulting  from  a  trans- 
action in  real  estate,  founded  upon  a  verbal  agreement  between  the  maker  and  the  payee. 

Ebbob  to  the  district  court.    The  opinion  states  the  facts. 

6\  E.  Botvman  and  Burke  dc  Haller,  for  the  plaintiff  in  error. 
G.  Venable  Smith,  for  the  defendant  in  error. 

WiNGABD,  A.  J.  This  was  an  action  brought  by  Arthur  M.  Scott 
y.  I.  N.  Bigelow  on  a  due  bill,  in  words  and  figures  as  follows : 

"Seattle,  Wash.  Teb.,  July  3,  1883. 
.  ''Due  Arthur  M.  Scott  seven  hundred  and  fifty  dollars,  payable 
thirty  days  after  date.  I.  N.  BiaELOW." 

Tlie  complaint  alleged  that  said  due  bill  was  given  for  value  re- 
ceived, and  admitted  a  credit  or  payment  of  five  hundred  dollars  on 
the  eighth  day  of  August,  1883. 

The  defendant  below  denied  each  and  every  allegation  of  the  com- 
plaint, except  the  making  and  delivery  of  the  due  bill  and  the  pay- 
ment of  five  hundred  dollars,  and  set  up  as  new  matter  of  defense, 
a  special  contract  between  himself  and  Scott,  alleging  that  at  the 
time  of  making  and  delivering  of  the  said  due  bill,  and  as  the  cdnsid- 
eration  thereof,  plaintiff  below  orally  promised  and  a^eed  that  if 
defendant  below  would  make  and  deliver  said  due  bill,  that  said 

Slaintiff  would,  within  twenty  days  from  its  date,  and  before  the  said 
ue  bill  would  become  due,  purchase  and  procure  for  said  defendant 
below  a  one-half  interest  in  a  certain  lot  in  the  city  of  Seattle,  of 
the  value  of  two  hundred  and  fifty  dollars  and  upwardfs,  and  that  said 
promise  of  plaintiff  below  was  the  sole  and  only  consideration  for 
said  due  bill. 

Defendant  belowfurther  alleged  a  breach  of  this  oral  agreement,  and 
that  before  the  commencement  of  this  suit  he  had  elected  to  aban- 
don and  rescind  the  said  oral  agreement,  and  still  elects  to  rescind 
and  abandon  the  same. 

The  plaintiff  below,  for  reply,  denied  each  and  every  allegation 
set  up  in  the  answer  as  new  matter. 

This,  we  think,  completed  the  issues,  and  the  further  allegations 
of  the  reply  were  only  evidential,  and  might  have  been  stricken  ont 
on  motion :  Sec.  95,  code;  Fomeroy*s  Bemedies  and  Bemedial  Rights, 
sec.  625. 

The  plaintiff  offered  to  prove  on  the  trial  that  the  due  bill  afore- 
said was  given  for  monej  received  by  defendant  for  plaintiff's  use, 
arising  out  of  the  following  transaction,  viz. :  Plaintiff  and  defend- 
ant had  agreed  by  parol,  that  plaintiff  should  pay  to  defendant  one- 
half  the  money  paid  by  defenoant  for  the  purchase  of  certain  lands. 
Said  lands  were  purchased  by  defendant  in  his  own  name,  plaintift 
to  own  jointly  with  defendant  one-half  interest  in  said  lands^  and 
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188  to  reoeiye  from  defendant  one-half  the  proceeds  of  the  sale  of 
ttid  lands.  That  on  Jaly  3,  1883,  plaintiff  and  defendant  had  a 
aettiement  ot  the  account  of  said  real  estate  transaction;  that  there* 
upon  defendant  admitted  and  agreed  that  the  sum  of  seven  hundred 
and  fiffy  dollars  was  plaintiff's  portion  of  the  proceeds  of  the  sale  of 
real  estote  mentioned^  and  that  said  due  bill  was  given  in  considera* 
tioD  of  said  debt  of  seven  hundred  and  fifty  dollars  due  from  de- 
fendant to  plaintiff. 

Defendant  below  objected  to  the  introduction  of  this  evidence 
because  it  was  not  competent  evidence  at  law  to  prove  the  purchase 
bj  plaintiff  of  any  interest  in  said  lands,  and  because  any  such  con- 

tiaet  or  interest  can  only  be  proved  by  deed,  and  because  the  same 

ns  at  variance  f lom  the  allegations  and  issues  of  plaintiff. 
The  court  overruled  the  objection.     Exception  was  asked  and 

lUowed,  and  this  ruling  of  the  court  is  assigned  as  error. 
A  motion  was  made  to  strike  out  the  foregoing  evidence.  .  Also  a 

motion  for  nonsuit;  both  of  which  having  been  denied  by  the  court, 

ibe  denials  are  assigned  as  errors. 
A  yerdiot  was  rendered  for  the  plaintiff  below,  upon  which  judg- 

ioent  was  entered. 
We  find  no  error  in  the  record,  and  deem  it  unnecessary  to  say 

more  than  this,  upon  the  foregoing  statement  of  the  case. 
Let  the  judgment  of  the  court  below  be  affirmed. 
HoiT,  A.  J.,  and  Tubneb,  A.  J.,  concurred. 


Yesleb  v.  De  Eoslowsei. 

FUed  August  4,  1885. 

PBonsaoBT  Note— Payment  of  Interest  after  Maturtpt— Statute  of  Limitations.— 
A  pajmeot  of  interest  on  a  promieaoTy  note  after  maturity,  and  the  indorsement  of  such  pay- 
neat  thereon,  prevents  the  statute  of  limitations  from  running  prior  to  the  time  of  such  pay- 

The  Findings  Reviewbd  and  Held  Sustained  by  the  evidence. 

Appeal  from  the  district  court.     The  opinion  states  the  facts. 

Struve^  Haines  dk  McMicken^  for  the  appellant. 
0.  H.  Han/ordf  lot  the  appellee. 

WiNOARDy  A.  J.  This  was  an  action  brought  by  the  appellee 
igainst  the  appellant,  upon  a  promissory  note,  given  by  appellant 
to  John  LeiKry  for  the  sum  of  three  hundred  dollars,  dated  March 
21, 1874,  due  on  or  before  September  1,  1874,  with  interest  payable 
oumthly,  in  advance,  at  the  rate  of  two  per  cent  per  month. 

This  note  was  assigned  after  maturity,  to  one  Coleman,  and  by 
Coleman  to  Kodowui. 

The  appellee  alleges  that  Yesler  paid  the  interest  on  the  note, 
wUch  was  then  due,  on  September  21,  1876,  which  allegation  vnter 
oKa  the  appellee  denied. 
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Appellant  also  pleads  the  statute  of  limitations,  whioh  was  denied 
hj  the  reply. 

The  action  was  commenced  July  6,  1881. 

The  cause  was  tried  by  the  court,  which  found  all  the  issues  pre- 
sented in  favor  of  the  appellee,  and,  thereupon,  a  decree  was 
entered  in  favor  of  the  appellee  from  which  the  appellant  takes  this 
appeal. 

The  fifth  finding  of  the  court  below  is  as  follows: 

''That,  on  the  twentieth  day  of  September,  1876,  said  defendant, 
Henry  L.  Yesler  paid  to  said  James  L.  Goleman,  as  interest  on  said 
note,  the  sum  of  sixtv-six  dollars,  and  said  Coleman  upon  the 
same  da^  endorsed  said  payment  on  said  note." 

This  miding,  which  we  think  is  sustained  by  the  evidence,  takes 
the  claim  of  the  appellee  based  upon  the  note,  out  of  the  statute  of 
limitations:  Code  of  Wash.,  sees.  44,  45;  3  Parsons  on  Contracts, 
7  ed.,  73-77. 

The  seventh  finding  which  we  also  agree  is  sustained  by  the  evi- 
dence, is  as  follows: 

''That  no  payments  have  been  made  upon  said  note  since  said 
twentieth  day  of  September,  1875,  and  the  whole  of  the  principal  of 
said  note,  and  the  interest  thereon,  since  said  twentieth  day  of  Sep- 
tember, 1875,  remains  unpaid.'* 

The  thirteenth  finding  of  the  district  court  is  as  follows: 

**  That  there  is  no  counter  claim  or  set  off  against  said  promissory 
note. " 

This  last  finding  was,  doubtless,  based  upon  the  evidence  disclosed 
by  the  account  itself,  pleaded  by  the  appellant  as  a  counter  claim, 
that  said  account  was  barred  by  tne  statute  of  limitations. 

It  follows  from  these  findings,  supported  by  the  evidence  as  we 
deem  them  to  be,  that  the  court  below  correctly  rendered  the  decree 
of  which  the  appellant  complains. 

The  judgment  of  the  disfarict  court  is  affirmed. 

HoTT,  A.  J.,  and  Tubneb,  A.  J.,  concurred. 
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SUPREME  COURT  OF  CALIFORNIA. 

No.   9.266. 

COTHBIN  V.   FaB£B  ET  AL. 

In  Bank.    Filed  November  iS,  1885, 

PiE-EiipiioH  OF  Public  Land— Pbiobitt  or  Location— Relation  or  Titlb.— Judg- 
ment afinned  for  the  reasons  stated  in  the  opinion  in  department,  reported  in  4  West  Coast 
Bep.,295.  t^  -,      r- 

Appeal  from  a  judgment  of  the  superior  court  of  El  Dorado 
couLty,  rendered  in  favor  of  the  defendant.  The  facts  appear  in 
the  opinion  in  department,  reported  in  4  West  Coast  Bep.,  295. 

Ckarla  F.  huoiuy  for  the  appellant. 
i.  P.  CaUin,  for  the  respondents. 

MiBicEy  J.  This  case  was  heard  in  department  one  of  this  court, 
and  an  opinion  filed  October  28,  1884,  affirming  the  judgment  of  the 
court  below:  4  West  Coast  Bep.,  295.  Hearing  in  Dank  was  grant- 
ed, and  has  been  had.  For  the  reasons  giyen  in  the  opinion  in 
department,  the  judgment  is  affirmed. 

Ho88,  J.,  MoBBisoN,  C.^J.,  McKee,  J.,  and  Thobnton,  J.,  con- 
curred. 


i 

No.  9.163. 


EdWABDS  V.    CbBPIN  £T  AL. 
Department  Tw.    Filed  ITavember  ftS.  1886. 

COSTBACT    or    BmFLOTHBNT— AOBEXMENT  FOB  COMPENSATION  IN   OAfiB    Or    BlSOHABOB— 

PcBUc  PoLiCT. — A  proYision  in  a  contract  of  employment,  whereb]^  the  employers  promise 
^  pa/ the  employee,  for  his  time  and  eneiKies,  while  employed,  even  if  they  shomd  discharge 
him  from  their  service  for  derelictions  of  duty,  or  inability  to  cany  oat  their  wishes  and  phutt, 
■  Mt  Toid,  becaofle  being  against  public  poUcy. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  8ui  Francisco,  entered  in  fayor  of  the  plaintiff. 

£.  A.  Bedman,  for  the  appellants 
Neumann  dk  Eickhofft  for  the  respondent. 

Foots,  O.  The  plaintiff  sued  the  defendants  for  services  ren- 
^d  by  his  assignor,  one  Taubles,  under  the  provisions  of  a  certain 
written  contract. 

In  the  first  instance  judgment  passed  for  the  plaintiff  in  the  sum 
of  six  hundred  dollars,  which,  upon  the  court's  suggestion  he 
agreed  to  allow  to  be  reduced  to  the  sum  of  two  hundred  and 
^enfy-fire  dollars  and  sixty-five  cents  with  legal  interest  and  costs 
to  the  amount  of  fifty-one  dollars  and  seventy- five  cents,  and  from 
tbt  the  defendants  appealed. 

The  cause  comes  here  on  the  judgment  roll  alone. 

The  defendants  make  the  points : 
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First — ^That  the  clause  of  the  contract  under  which  judgment  was 
obtained  is  Toid,  bein^  contrary  to  public  policy. 

Second — ^That  the  jud^ent  was  for  less  than  three  hundred 
doUars,  and,  therefore,  did  not  carry  costs,  under  section  1,025, 
code  of  civil  procedure. 

The  respondent  confesses  error  as  to  the  last,  so  that  the  first 
question  alone  remains  for  decision. 

Although  the  findings  are  not  so  clear  as  they  might  have  been, 
we  think  that  the  trial  court  therein  determined  that  the  plaintiff's 
assignor  rendered  services  to  the  defendants  for  the  space  of  one 
month  or  thereabouts,  under  the  conditions  of  the  written  contract, 
and  that  then  the  defendants  discharged  him  from  their  employment 
for  misconduct  and  incapacity. 

As  we  read  the  contract  referred  to,  we  do  not  understand  from 
it,  that  the  misconduct  and  incapacity  of  Taubles  was  agreed  to  be 
paid  for  at  the  rate  of  two  hundred  dollars  per  month.  The  fair 
construction  to  be  given  that  instrument  is,  that  the  parties  were 
entering  upon  a  new  and  untried  scheme,  an  experiment  in  the  sale 
of  a  patent  ''Elixir*'  for  the  curing  of  skin  diseases,  etc. 

That  it  was  desirable  to  have  an  agent  to  secure  the  sale  of  the 
''Elixir;"  that,  as  the  venture  might  or  might  not  be  successful, 
ihis  agent  desired  to,  and  did  by  a  certain  clause  in  the  contract, 
secure  to  himself  pay,  at  the  rate  of  two  hundred  dollars  per  month, 
while  engaged  in  tnis  employment,  intending  and  actually  providing 
that  he  should  receive  the  money  even  if  the  defendants  discharged 
him  for  misconduct  or  incapacity.  The  parties  seem  to  have  con- 
templated that  perhaps  they  might  not,  upon  more  intimate  associa- 
tion, desire  to  continue  the  contract  in  force,  and  it  was  natural, 
and  we  cannot  see  how  it  was  improper,  that  iTaubles  should  not 
desire  to  enter  upon  the  duties  appointed  to  him,  unless  he  could 
be  certain  of  reasonable  compensation  for  the  time  and  talents,  such 
as  the  last  might  be,  that  he  would  devote  to  the  enterprise. 

The  defendants  consented  to  this  arrangement,  provided  they 
could  reserve,  which  they  did,  the  right  to  themselves  to  discharge 
Taubles,  whenever  they  desired,  for  miscondtict  or  incapacity. 

We  do  not  understand  this  contract  to  have  placed  a  premium 
upon  misconduct  or  incapacity^  but  to  have  simply  secured  to  the 
plaintiff's  assignor,  compensation  for  his  time  and  energies,  while 
employed  by  the  defendants,  even  if  they  should  discharge  him 
from  tneir  service  for  dereliction  of  duty,  or  inability  to  carry  out 
iheir  wishes  and  plans. 

We  are,  therefore,  of  opinion,  that  so  much  of  the  judgment  that 
imposes  costs  and  disbursements  in  the  court  below,  upon  the 
defendants,  should  be  stricken  out,  and  that  in  all  other  respects  the 
judgment  should  be  affirmed. 

Belcser,  0.  G.,  and  Sbabls,  0.,  concurred. 

By  the  Ooubt.  For  the  reasons  given  in  the  foregoing  opinion^ 
so  much  of  the  judgment  as  imposes  costs  and  disbursements  in  the 
oourt  below  upon  defendants  is  ordered  stricken  out,  and  in  aU 
other  respects  the  judgment  is  affirmed. 
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No.  9,979. 

liEWIB,  EXEOUTBIX,  ETO.  V.  AdAMB. 
In  Bank.    FUed  November  iS,  1886, 

IvBBsa  ExicDT&ix  Cannot  Maintain  Action  in  this  State.— Under  section  1,913  of 
tbc  code  of  dnl  procedure,  a  foreign  ezecatrix  cannot  mahitain  an  action  in  the  courts  of 
thsibUe,  either  as  such  executrix,  or  in  her  individual  name,  to  recover  a  debt  due  her  tes- 
titor,  withoat  having  first  obtained  ancillary  letters  testamentary  or  of  administration. 

I^SaMS— AUTHOBITT  OF  FORBION  EZECUTOR  OB  AoinNISTRATOB  OVEB  LOOAL  ASSRTS.— 

Uoder  the  provirionfl  of  the  code  of  civil  procedure  regulating  the  settlement  of  the  estates  of 
dBodents,  the  local  administration  of  the  estate  of  a  cleceased  non-resident  may  be  treated  as 
BoSsiy,  and  after  the  payment  of  the  local  debts  and  expenses,  the  surplus  may,  by  order 
of  tbe  court,  be  delivered  to  the  executor  or  administrator  of  the  domicile;  and  to  that  end, 
tkaecator  or  administrator  of  the  domicile  may  apply  to  the  court,  in  this  state,  for  such 
ffder;  bat,  beyond  that,  no  authority  over  the  loou  assets  is  given  to  the  executor  or  admin- 
stntor  of  the  domicile. 

Appeal  from  an  order  of  the  superior  court  of  Los  Angeles  county, 

Suiting  the  defendants  a  new  trial.     The  opinion  states  the  facts, 
e  opinion  in  department  is  reported  in  7  West  Coast  Bep.,  353. 

Vvdtor  Momigomery  and  Smith,  Brown  dk  Button,  for  the  appellant. 
Thorn  (t  Stevens,  for  the  respondents. 

Xtsiok,  J.  Action  on  a  judgment.  The  complaint  averred  that 
00  the  fifteenth  of  March,  1877,  in  a  district  court  in  the  state  of 
Texas,  in  an  action  pending  between  the  plaintiff,  as  executrix,  and 
ihe  d^endants,  it  was  adjudged  that  the  defendants  pay  to  plaintiff, 
B  executrix,  a  sum  named,  and  on  that  day  judgment  was  accord- 
ingly duly  rendered;  the  plaintiff's  testator  died  in  1872,  the  will 
admitted  to  probate,  and  m  the  same  year  letters  testamentary  were 
iaaed  to  plaintiff,  and  plaintiff  duly  qualified;  wherefore,  the  plaint- 
iC  as  executrix,  prayed  judgment  against  defendant  for  the  amount 
^  the  judgment,  interest  and  costs. 

The  complaint  was  filed  March  17,  1882. 

The  complaint  was  demurred  to  by  defendant  Adams,  on  the 
grounds:  1.  The  plaintiff  had  no  legal  capacity  to  sue,  being  execu- 
trix only  by  appointment  in  Texas,  and  having  no  authority  beyond 
fl»  jorlsdiction  of  that  state;  2.  The  cause  of  action  is  barred  by 
ttetion  336,  code  of  civil  procedure;  and,  3.  The  facts  stated  are 
Bot  snfficient  to  constitute  a  cause  of  action.  The  demurrer  was 
orermled,  and  the  cause  was  tried  on  the  issues  raised  by  the  an* 
iver.  ^e  court  found  that  '^  all  the  allegations  of  plaintiff's  com* 
plabt  are  tme  and  correct,"  and  rendered  judgment  against  Adams 
bt  the  amoant  prayed  for. 

Sabseqixently,  on  motion  of  defendant  Adams,  a  new  trial  was 
panted,  out  upon  what  ground  was  not  stated.  It  is,  therefore,  to 
be  seen  if  the  order  can  oe  sustained  on  any  ground. 

When  this  case  was  decided  by  this  court  in  department,  the  court 
vsed  the  f  oUovnng  language : 

"1.  The  plaintiff,  as  a  foreign  executrix,  could  not  maintain  an 
^on  in  the  courts  of  this  state  without  first  obtaining  ancillary 
idUers  of  administration  or  testamentary.    Section  l,9f3,  code  of 
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there  was  a  fraudnlent  conspiracy  to  cheat  and  defrand  the  plaintiff 
which  culminated  in  the  acceptance  by  him  of  a  lease  from  McGrew, 
who  had  no  title  or  color  of  title  to  the  land  in  question,  and  the 

Sromises  of  plaintiff  to  pay  him  rent  therefor.     To  this  oom]^Lamt 
efendants  demurred  and  the  court  sustained  the  demurrer.    Pinal 
judgment  was  entered  up  thereupon,  and  plaintiff  takes  this  appeal. 

We  can  hardly  understand  upon  what  ground  the  court  oelow 
acted  in  sustaining  the  demurrer  to  the  complaint.  It  is  plainly 
charged,  with  particularity  of  detail,  that  the  defendants  formed  a 
conspiracy  to  cheat  and  defraud  the  plaintiff,  that  they  carried 
out  such  conspiracy  by  false  aQd  fraudulent  representations  which 
imposed  upon  the  plaintiff,  and  that  plaintiff  has  been  damaged 
thereby.  He  now  asks  that  the  lease  so  fraudulently  obtained  from 
him  may  be  brought  into  court  and  declared  null  and  void,  and 
further  that  he  may  have  damages  for  the  fraud  practiced  upon  him. 
In  our  judgment  the  complaint  sets  forth  a  good  cause  of  action 
against  the  defendants  and  one  which  entitles  him  to  relief  in  a 
court  of  equity. 

It  is  claimed  on  the  part  of  the  defendants  that  this  case  comes 
within  the  rule  laid  down  in  Hawkins  v.  Hawkins,  50  Cal. ,  558.  In 
our  opinion  the  rule  laid  down  in  that  case  does  not  apply  to  thifi 
as  here  the  circumstances  are  different. 

In  the  complaint  some  matter  occurs  which  the  learned  judge 
below  regarded  as  disrespectful  to  himself,  and,  therefore,  strnck 
the  same  out.  The  objectionable  matter  was  a  part  of  the  plaintiff^s 
case,  and  was  not  disrespectful.  It  should,  therefore,  have  been 
allowed  to  remain  in  the  complaint. 

Judgment  and  order  reyersed.  • 

Mtbioe,  J.,  and  Thobnton,  J.,  concurred. 


No.  20,095. 

People  v.  Jones. 

DeDartment  Ttoo.    Filed  2fovember  f  4.  1886. 

Verdict  op  Conviction  not  Disturbed  When  Evidence  is  Confliotimo. — ^A  verdid 
convicting  the  defendant  will  not  be  disturbed,  because  contrary  to  the  evidence,  when  th< 
preponderance  of  the  evidence  went  to  prove  Uie  defendant's  guilt. 

I^EW  Trial— Newly  Discovered  Evidence. — ^A  new  trial  will  not  be  granted,  on  tb< 
ground  of  newly  discovered  evidence,  if  it  was  within  the  power  of  the  moving  party  to  bav< 
procured  such  evidence  on  the  trial. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  upon  a  verdict  convicting  th< 
defendant,  and  from  an  order  denying  him  a  new  trial.  The  opin 
ion  states  the  facts. 

John  D.  Whaley,  for  the  appellant. 

E,  G.  Marshall^  attorney  general,  for  the  respondent. 
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2^0.  9.128. 

Davis  v.  MoGbew  et  al. 

m 

Depoftment  Two,    Filed  November  tS^  1886. 

OoisrnAOT  lo  Obtain  Lvasb— Plkadino — Canoellation.— The  complaint  charged  with 
pirticaiiritjr  of  detail,  that  the  defendants  fonned  a  oonspiracy  to  cheat  and  defraud  the 
pUiotiff,  by  indocing  nim  to  accept  a  lease  of  certain  land  from  one  of  them,  that  they  car- 
nd  oak  such  coDipiracytnrfaliie  and  fraudulent  representationa,  which  imposed  upon  the 
pfaintiff,  and  that  jdaintin  has  been  damaged  thereby.  J?eM,  upon  a  review  ol  the  averments 
i.  the  ooonphint,  that  a  ^ood  cause  of  action  was  stated,  entitlmg  him  to  a  cancellation  of 

tfaelcSM; 

Appeal  from  a  judgment  of  the  superior  court  of  Oontra  Oosta 
ooanfy,  entered  in  fayor  of  the  defendjEmts.    The  opinion  states  Uie 

A.  H.  OriffUhSf  for  the  appellant. 

i.  A.  Moore,  Gfeorge  W.  Beed  and  E.  J.  Emmons,  for  the  respondents. 

MoBBttOH,  0.  J.  The  foundation  of  this  action  is  an  alleged  oon- 
spiney  between  the  defendants  to  cheat  and  defraud  the  plaintiff, 
la  npport  of  his  action  he  states  numerous  facts  and  circumstances 
taodiDg  to  establish  such  conspiracy,  and  a  final  consummation 
ftaraoi  b^  the  defendants. 

The  phuntifr  ayers  he  was  in  possession  exclusiyelj  of  a  tract  of 
kndfonning  part  of  the  San  Pablo  rancho;  that  he  was  cultiyating 
flie  same  and  raising  a  crop  thereon,  of  the  yalue  of  one  thousand 
dollars. 

That  a  conspiracy  was  formed  by  the  defendants  to  obtain  from 
iiim,  the  plaintiff,  the  tract  of  land  so  held  and  cultiyated  by  him, 
sod  by  reason  of  artful  deyices  and  deceitful  practices  on  the  part 
of  the  defendants  acting  in  concert,  and  which  are  set  forth  in  the 
complaint,  the  plaintiff  was  preyailed  upon  and  induced  to  accept  a 
leise  of  the  land  so  held  and  cultiyated  by  him,  from  the  defendant 
XcGrew.     That  he  did  attorn  to  said  McGrew  and  in  the  lease 
agreed  to  pay  McGrew  a  certain  rental  for  said  land.   That  MoGrew 
w  DO  title  to  the  land,  but  made  it  appear  to  the  plaintiff  that  by 
accepting  a  lease  therefor,  he  would  be  secured  in  his  rights  and 
iToid  farther  trouble  and  perhaps  ultimate  loss. 
The  defendant  Gift  acted  as  the  pretended  friend  of  the  plaintiff 
and  in  the  disguise  of  a  pacific  mediator  between  the  parties,  mak- 
ing nurious  statements  respecting  the  rights  and  prospects  of  the 
other  defendiuit  in  the  case,  and  fraudulently  deceiying  the  plaintiff 
ind  mducing  him  to  belieye  his  interests  would  be  subseryed  by  the 
Keeptance  of  a  lease  from  and  by  attorning  to  the  defendant  Mo- 
fiiew.    That  plaintiff  is  an  ignorant  foreigner,  and  relying  upon 
nch  representations,  and  fully  belieying  that  the  defendant  Gift 
ns  acting  as  his  friend  in  the  matter,  and  that  it  was  to  his,  plaint- 
if  8,  interest  to  accede  to  the  terms  proposed,  he  did  accept  a  lease 
bom  and  attorn  to  the  defendant  McGrew. 
The  complainant  goes  into  much  detail  in  stating  the  alleged 
bodulent  acts  of  Hhe  parties  defendant,  from  which  it  appears  that 
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there  was  a  frandnleDt  conspiracy  to  cheat  and  defraud  the  plaintiff 
which  culminated  in  the  acceptance  by  him  of  a  lease  from  MoGreWy 
who  had  no  title  or  color  of  title  to  the  land  in  question,  and  the 

Sromises  of  plaintiff  to  pay  him  rent  therefor.  To  this  complaint 
efendants  demurred  and  the  court  sustained  the  demurrer.  Final 
judgment  was  entered  up  thereupon,  and  plaintiff  takes  this  appeal. 

We  can  hardly  understand  upon  what  ground  the  court  oelow 
acted  in  sustaining  the  demurrer  to  the  complaint.  It  is  plainly 
charged,  with  particularity  of  detail,  that  the  defendants  formed  a 
conspiracy  to  cheat  and  defraud  the  plaintiff,  that  they  carried 
out  such  conspiracy  by  false  and  fraudulent  representations  which 
imposed  upon  the  plaintiff,  and  that  plaintiff  has  been  damaged 
thereby.  Me  now  asks  that  the  lease  so  fraudulently  obtained  from 
him  may  be  brought  into  court  and  declared  null  and  void,  and 
further  that  he  may  have  damages  for  the  fraud  practiced  upon  him. 
In  our  judgment  the  complaint  sets  forth  a  good  cause  of  action 
against  the  defendants  and  one  which  entitles  him  to  relief  in  a 
court  of  equity. 

It  is  claimed  on  the  part  of  the  defendants  that  this  case  comes 
within  the  rule  laid  down  in  Hawkins  v.  Hawkins,  50  Gal. ,  658.  In 
our  opinion  the  rule  laid  down  in  that  case  does  not  apply  to  this 
as  here  the  circumstances  are  different. 

In  the  complaint  some  matter  occurs  which  the  learned  judge 
below  regarded  as  disrespectful  to  himself,  and,  therefore,  struck 
the  same  out.  The  objectionable  matter  was  a  part  of  the  plaintiffs 
case,  and  was  not  disrespectful.  It  should,  therefore,  haye  been 
allowed  to  remain  in  the  complaint. 

Judgment  and  order  reyersed.  • 

Mtbioe,  J.,  and  Thornton,  J.,  concurred. 


No.  20,095. 

People  v.  Jones. 

DcDartment  Two,    Filed  Ifovtmber  tJ^  1886. 

Verdict  op  Conviction  not  Disturbed  When  Evidence  is  Conflicting.— -A  verdict 
convicting  the  defendant  will  not  be  disturbed,  because  contrary  to  the  evid.ence,  when  the 
preponderance  of  the  evidence  went  to  prove  Uie  defendant's  guilt. 

I^EW  Trial— Newlt  Discovered  Evidence.— A  new  trial  will  not  be  granted,  on  the 
ground  of  newly  discovered  evidence,  if  it  was  within  the  power  of  the  moving  party  to  have 
procured  such  evidence  on  the  trial. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  upon  a  yerdict  conyicting  the 
defendant,  and  from  an  order  denying  him  a  new  trial.  The  opin- 
ion states  the  facts. 

John  D.  Whaley,  for  the  appellant. 

E.  C.  MarahaU,  attorney  general,  for  the  respondent. 
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FooTE,  C.  The  defeDdant  was  oonvioted  of  the  crime  of  embez- 
zlement, upon  information,  under  section  608,  penal  code.  A  motion 
for  a  new  mal  was  made  in  his  behalf  and  denied.  From  the  order 
Qiade  therein  and  the  judgment  of  conviction  he  appealed. 

The  grounds  of  this  appeal  are  that  the  verdict  of  the  jury  was 
contrary  to  the  evidence,  and  that  the  court  should  have  granted  a 
new  trial  for  that  reason,  and  that  of  newly  discovered  evidence. 

The  preponderance  of  the  evidence  certainly  went  to  prove  the 
guilt  of  the  defendant  as  charged,  and  the  verdict  against  him 
should  not  be  disturbed:  People  v.  Ah  Loy,  10  Gal.,  302;  People  v. 
Gill,  45  Gal.,  285;  People  y.  Simpson,  50  Gal.,  304. 

It  appears  that  it  was  within  the  defendant's  power  to  have  intro- 
duced on  his  trial  the  most  of  that  which  he  terms  newly  discovered 
evideace.  And  the  material  parts  of  it  are  flatly  contradicted  by  a 
counter  affidavit  of  Mr.  Fenner. 

There  is  no  error  in  the  record  and  the  judgment  and  order 
Bhould  be  affirmed. 

Belgheb,  G.  G.,  and  Searls,  G.,  concurred. 

Br  the  Goubt.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


No.  8,489. 

Lee  Doon  et  al.  v.  Tesh  et  al. 

In  Bank.     FUed  November  tJ^  1886. 

Acnox  TO  Dbtkruiiye  Bight  ov  Pobsission  to  MiiriNO  Cladc— Citizenship  must  bi 
Atekbed. — In  «Q  action,  brought  under  section  2,826  of  the  United  States  revised  statutes, 
to  deiermine  the  question  of  the  right  of  possession  to  a  mining  claim,  preliminary  to  the 
light  to  porchaae  from  the  United  States,  the  complaint  must  show  that  the  plaintiffs  possess 
tiiose  qiuJilications  without  which  they  would  not  be  entitled  topurchase.  Consequentlv, 
the  oomplaint  must  allege  that  the  plaintiffs  are  citizens  of  the  United  States,  or  have  ae- 
dared  their  intention  to  become  such. 

Aliens  can  Acqujbe  no  Kiohts  as  Looators  of  Minino  Cladc. — Neither  prior  nor 
rabMequent  to  the  act  of  July  26, 1866,  could  parties  who  were  not  citizens  of  the  United 
States,  or  who  had  not  declared  their  intention  to  become  such,  acquire  any  vested  right  to 
the  possession  of  a  mining  claim  on  the  public  lands.  Consequently,  such  parties  had  no 
i^U  to  be  preserved  by  the  act  of  May  10, 1872. 

Appeal  from  a  judgment  of  the  superior  court  of  Siskiyou 
county,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts.  The  opinion  in  department  is  reported  m  5  West  Coast 
Bep.,  596. 

H.  B.  GiUis  and  H.  B.  Warren,  for  the  appellants. 
Calvin  EdgerUm,  for  the  respondents. 

S£ARC3y  C.  After  an  examination  of  the  record  in  this  cause,  and 
of  the  former  decision  rendered  therein  by  department  two,  6  West 
Coast  Bep. ,  596,  we  are  of  opinion  the  judgment  rendered  is  founded 
upon  a  correct  exposition  of  the  law  applicable  thereto. 
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Defendants  had  applied  through  the  United  States  land  offiee  for 
a  patent  to  the  Clark  &  Go.  placer  mine.  Plaintiffs,  who  claim  to 
own  tiie  Greenhorn  hydraulic  placer  mine,  filed  a  protest  and  ad- 
verse claim  in  the  land  office,  claiming  twenty-four  and  thirty  one- 
hundredths  acres,  parcel  of  the  land  applied  to  be  patented,  and 
thereupon  the  register  and  receiver  stayed  proceedings  in  the  land 
office,  and  thereafter  suit  was  brought  as  provided  by  section  2,326, 
revised  statutes  of  the  United  States,  to  determine  the  question  of 
the  right  of  possession  to  said  disputed  mining  ground. 

This  action  was  brought  pursuant  to  such  order — and  the  com- 
plaint avers  that  William  McConnell,  one  of  the  plaintiffs,  is  a  citi- 
zen of  the  United  States,  a  resident  of  the  oounfy,  etc.,  but  is  silent 
as  to  the  citizenship  and  residence  of  the  other  plaintiffii. 

The  action  is  not  brought  to  recover  possession  of  the  property  or 
damages  for  a  trespass  mereon,  or  to  quiet  title  thereto,  but  is  a 
specif  action  to  determine  the  right  of  possession  preliminary  to 
tne  right  to  purchase  from  the  United  States. 

Lands  valuable  for  minerals  are  reserved  from  sale,  except  as 
otherwise  expressly  directed  by  law  :  Bevised  statutes,  U.  8.,  sec. 
2,318. 

All  valuable  mineral  deposits  in  lands  belonging  to  the  United 
States,  are  free  and  open  to  exploration  and  purchase  by  citizens  of 
the  United  States,  and  those  who  have  declared  their  intention  to 
become  such:    Sec.  2,319,  rev.  statutes,  U.  S. 

A  patent  for  any  land  claimed  and  located  for  valuable  deposits 
may  be  obtained  by  any  association,  person  or  corporation,  auihorized 
to  locate  a  daim  under  the  chapter  on  mineral  lands  and  mining  re- 
sources:   U.  S.  revised  statutes,  sec.  2,325. 

1.  The  right  to  possession  of  a  mining  claim,  comes  through  a  lo- 
cation, and  such  location  can  only  be  made  by  a  citizen,  or  one  who 
has  declared  his  intention  to  become  such. 

2.  An  applicant  for  a  patent  must  have  the  right  to  possession 
and,  as  we  have  seen,  must  be  a  qualified  locator. 

3.  Upon  the  determination  of  the  right  to  possession  as  provided 
for  by  section  2,326  of  the  revised  statutes  of  the  Unitea  States, 
the  prevailing  party,  upon  filing  a  copy  of  the  judgment  roll  with  the 
register  of  the  land  omce,  together  with  the  certificate  of  the  sur- 
veyor general,  showing  that  the  requisite  amount  of  labor  has  been 
performed  or  improvements  made,  with  a  description  of  the  prem- 
ises, and  upon  paying  the  proper  fees  and  purchase  price  of  the  land, 
may  have  a  patent  to  the  land,  or  such  portion  thereof  as  he  has 
shown  himself  to  ''  richtly  possess.*' 

It  would  seem  to  follow  that  as  the  right  to  possession  and  the 
right  to  a  patent  are  made  to  depend  upon  citizenship,  the  complaint 
which  forms  the  basis  upon  which  these  rights  are  supported,  should 
fidiow  the  plaintifiiB  to  possess  those  qualifications  without  which,  the 
judgment  thev  seek,  and  the  consequences  to  fiow  from  that  judg- 
ment, cannot  be  reached. 
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Where  a  right  is  conferred  upon  a  partionlar  class  of  persons  or 
by  reason  of  possessing  some  special  qaalification  or  status,  he 
who  claims  such  right  mast  show  himself  to  belong  to  the  class 
designated  or  to  possess  the  qualification  prescribed  or  the  status 
mentioiied  as  the  basis  of  the  right. 

The  contention  of  counsel  for  appellants  is,  that  the  complaint 
shows  that  the  plaintiJBEia  and  their  predecessors  in  interest  have  for 
twenty-five  ^ears  and  upward,  been  the  owners,  subject  only  to  the 
paramoimt  title  of  the  TJnited  States,  and  have  occupied  and  worked 
the  mining  ground  in  question,  etc. ;  that  their  right  to  the  mining 
ground  was  acquired  prior  to  the  act  of  congress  of  May  10,  1872. 
That  the  statute  is  not  retrospective,  and  that  by  section  2,344  of 
that  act,  their  rights  are  preserved. 

Section  2,344  provides  that ' '  nothing  contained  in  this  chapter 
shall  be  construed  to  impair  in  anj  way  rights  or  interests  in  min- 
ingproperty  acquired imder  existing  laws.** 

The  qnestion  then  arises,  had  the  plaintiffs,  prior  to  May  10,  1872, 
acquired  any  rights  under  the  then  existing  laws,  to  be  protected  by 
section  2,344  of  the  revised  statutes. 

Upon  the  discovery  of  gold  in  Oalifomia,  and  the  influx  of  immi- 
grants following  that  discovery,  it  became  the  duty  of  the  courts 
organized,  to  meet  the  novel  circumstances  surrounding  them,  and 
to  administer  justice  in  view  of  all  the  facts  presented.  The  para- 
mount title  to  the  mineral  lands  was  in  the  government  of  the 
United  States.  That  government  by  the  act  of  congress  of  1850, 
9  n.  S.  statutes,  452,  admitting  California  into  the  Union,  expressly 
provided,  that  the  people  of  that  state,  through  their  legislature  or 
otherwise,  should  never  interfere  with  the  primary  disposal  of  the 
public  lands  within  its  limits,  and  should  pass  no  law  and  do  no 
act  whereby  the  title  of  the  ITnited  States  to,  and  right  to  dispose 
of  said  lands  should  be  questioned  or  impaired.  Beyond  this 
action,  the  general  government  for  several  years  remained  practi- 
cally a  i>assive  spectator  of  the  settlement  upon,  and  development 
of  its  mineral  lands  in  California.  The  right  of  the  United  States 
to  the  lands  in  question,  was  never  seriously  questioned,  nor  wa;sits 
authority  to  dispose  of  such  lands  at  such  time  and  in  such  manner 
and  to  such  persons,  as  it  should  by  law  provide,  doubted. 

The  legislature  of  California  and  its  courts,  each  in  its  appro- 
priate way,  took  action  in  reference  to  the  possessory  rights  ac- 
quired hj  settlers  and  locators  upon  the  public  domain.  As  to  the 
public  mineral  lands  of  the  state,  the  courts  held  them  open  to  ap- 
propriation and  occupancy  for  mining  purposes,  and  in  a  multitude 
of  cases  adjudicated  ujKm  conflicting  rignts  thereto,  and  growing 
out  of  the  assertion  hj  individuals  of  suon  rights,  until  a  system  of 
jurispmdence  governing  and  controlling  in  questions  relating  to 
mines  and  mining  rights  was  formulated,  and  occupies  a  prominent 
place  in  the  l^al  annals  of  the  state.  It  was  founded  to  a  great 
extent  in  the  necessities  of  the  case.  The  general  government  was 
the  true  owner,  but  not  asserting  its  title,  the  theory  was  maintained 

Xa.  101-3. 
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that  possession  under  the  mles  and  customs,  established  and  in 
force,  gave  as  to  mining  property,  a  right,  which,  except  as  against 
the  government,  would  oe  upheld  as  though  the  title  was  vested  in 
the  possessor. 

Nothing  can  be  found,  however,  in  the  legislation  or  decisions  of 
our  courts  which  militates  against  the  ultimate  right  of  the  general 
government  to  deal  with  its  lands  within  our  jurisdiction  as  a  pro- 
prietor thereof  mav  do. 

Up  to  1866,  the  United  States  had  not  authorized  or,  except  by 
its  silence,  in  any  way  assented  to  the  occupancy  of  any  of  its  min- 
eral lands  in  California,  and,  instead  of  having  an  equitable  title 
thereto,  the  plaintiffs,  in  common  with  all  other  claimants  in  pos- 
session of  mining  claims  upon  public  lands,  were,  as  against  the 
government  of  the  United  States,  subject  to  be  treated  as  trespassers, 
and  to  be  punished  by  fine  and  imprisonment:  2  U.  S.  statutes,  445. 

The  courts  of  the  United  States  have  steadily  held  that  no  license 
to  mine  for  the  precious  metals  upon  the  public  lands  could  be  im- 
plied, by  reason  of  the  indulgence,  or  tacit  encouragement,  of  the 
government,  extended  to  the  mining  population:  U.  S.  v.  Parrott,  1 
McAlL,  0.  0.  E.,  271;  U.  S.  v.  Oastillero,  2  Black,  U.  S.,  17. 

If  we  are  correct  in  these  deductions,  plaintiffs  could  not  have, 
and  prior  to  1866  did  not  have,  as  against  the  government  of  the 
United  States,  or  those  holding  under  it,  any  vested  right  or  equit- 
able title  in  or  to  any  mining  claim  in  California. 

The  passage  of  the  act  of  July  26,  1866,  14  U.  S.  statutes,  251, 
''  marked  a  change  in  the  governmental  policy  and  introduced  a  new 
era  in  the  history  of  mining  enterprise:'  Weeks  on  Mineral  Lands, 
p.  2. 

By  the  first  section  of  that  act,  it  was  provided: 

'  *  That  the  mineral  lands  of  the  public  domain,  both  surveyed  and 
unsurveyed,  are  hereby  declared  to  be  free  and  open  to  exploration 
and  occupation  by  all  citizens  of  the  United  States  and  those  who 
have  declared  their  intention  to  become  citizens,  subject  to  such 
regulations  as  may  be  prescribed  by  law,  and  subject,  also,  to  the 
local  customs  or  rules  of  miners  in  the  several  mining  districts,  so 
far  as  the  same  may  not  be  in  conflict  with  the  laws  of  the  United 
States." 

Thus,  for  the  first  time  in  the  history  of  the  country,  its  public 
domain  was  open  to  exploration  for  mines  and  mineral,  and  to  tiie 
occupation  of  such  mines  as  might  exist  and  be  discovered  therein. 

The  first  section  of  the  act  was  general  in  its  application,  and 
applied  equally  to  veins  or  lodes  of  quartz  or  other  rock  in  place, 
bearing  gold,  silver,  cinnabar  or  copper,  and  to  placer  or  gravel 
mines. 

The  license  to  explore,  enter,  occupy  and  mine  was  general,  but 
the  subsequent  sections  of  the  same  act,  providing  for  securing  title 
from  the  government  by  claimants,  applied  only  to  veins  or  lodes  of 
quartz  or  other  rock  in  place. 
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So,  too,  the  right  or  license  to  explore  and  occupy  for  mining 
purposes,  was  limited  to  citizens  of  ihe  United  States  and  to  those 
who  had  declared  their  intention  to  become  such. 

It  follows  that,,  if  plaintiffs  were  not  citizens,  and  had  not  declared 
{heir  intention  to  become  such,  they  did  not  acquire  any  vested 
right  to  possession  under  the  act  of  1866,  and,  as  a  consequence, 
]iM  no  rights  to  be  preserved  by  the  act  of  1872:  Section  2,344  of 
revised  s&tutes,  U.  S. 

The  act  of  congress  of  May  10, 1872,  repealed  the  first  section  of  the 
act  of  1866,  but  retained  tne  same  provision  in  reference  to  the 
necessity  of  citizenship  of  locators  as  that  contained  in  the  repealed 
section. 

It  goes  further  than  the  act  of  1866,  by  providing  that  any  per- 
son, association  or  corporation  authorized  to  locate  a  claim  under 
that  act,  who  had  complied  with  the  terms  of  the  act,  might  obtain 
a  patent  for  land  claimed  and  located  for  valuable  deposits. 

Placer  claimants  might  procure  patents  to  their  claims,  but  like 
locators  they  must  be  citizens  or  must  have  declared  their  intention 
to  become  such. 

The  right  is  given,  not  to  all  persons  indiscriminately,  but  to  a 
particular  class  of  individuals,  and  the  pleadings  in  these  special 
cases  should  show  that  the  persons  who  seek  to  avail  themselves  of 
the  special  privileges  conferred  by  the  act  of  congress,  are  within 
the  class  thus  privileged. 

There  is  nothing  in  this  view  of  the  case  in  conflict  with  Fergu- 
son V.  Neville,  61  Cal.,  366.  In  that  case  the  mining  claim  had 
been  regularly  located  by  American  citizens  of  lawful  age,  who  con- 
veyed to  Ohinamen,  who,  after  holding  for  about  one  year,  conveyed 
to  Ferguson,  who  was  a  citizen  and  competent  to  locate  and  pur- 
chase mining  claims.  This  court  held  that  by  the  original  location 
a  qualified  title  vested  in  the  locators;  that  under  article  1  of  sec- 
tion 17  of  the  constitution,  in  force  at  that  time,  foreigners,  who 
were  bona  fide  residents  of  the  state,  could  purchase  and  hold 
property;  and  having  conveyed  to  Ferguson  before  the  location  was 
maae  under  which  iNeville  claimed,  the  conclusion  was  reached  that 
plaintiffs  had  a  good  title. 

Had  the  location  in  that  instance  been  made  by  the  foreigners, 
the  case  would  have  been  parallel  with  this,  and  it  would  probably 
have  been  held  that  no  right  to  the  claims  was  acquired  by  such  an 
attempted  location. 

We  must  not  be  understood  as  holding  that  in  all  actions  in  relation 
to  mining  claims,  it  is  necessary  for  plaintiffs  to  aver  citizenship. 

We  are  discussing  the  requirements  of  a  complaint  in  the  special 
case  provided  by  the  act  of  congress  to  determine  the  right  of 
possession  of  a  mining  claim,  under  the  laws  of  congress,  in  which 
the  successful  party  becomes  entitled  on  the  judgment  roll  to  apply 
for  a  patent;  a  case  in  which  the  parties  must  connect  themselves 
with  tne  title  of  the  government  and  show  compliance  with  the  acts 
of  congress,  and  our  conclusions  are  limited  to  such  action. 
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We  are  of  opinion,  as  stated  at  the  ontset,  that  the  former  judg- 
ment herein  should  stand  as  the  judgment  of  the  court. 
FooTE,  G.,  and  Belgheb,  G.  G.,  concurred. 

Bt  the  Goxtbt.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  as  to  plaintiff  McGonnell  is  reversed,  with  directions  to 
the  court  below  to  overrule  the  demurrer  to  his  complaint,  with 
leave  to  the  defendants  to  answer  within  ten  days  after  being  notified 
thereof.    In  other  respects  the  judgment  is  affirmed. 


No.  8,S68. 

Gebman  Savings  and  Loan  Sooibtt  v.  Hutohinson,  Exboutbix»  bto., 

'     ET  AL. 

InBafiL    FUed November »4,  2885. 

MOBTQAOB— AoRKBMBNT  FoB  RsKEWAL  or.— After  the  mstarity  of  a  note  and  moartgasre^ 
the  mortgagor  executed  to  the  mortgagee  an  instrument,  in  which,  after  reciting  the  loan  ana 
the  execution  of  the  note  and  mortgage,  and  the  place  of  record  of  the  latter,  and  that  he  was 
desirous  of  extending  the  loan,  it  was  agreed  '*  that  the  time  for  the  payment  of  the  said 
promissory  note  shiUl  be  extended  to,  and  the  said  note  shall  not  mature  or  be  pa^ble  until 
the  thirtieth  day  of  December,  1874,  provided  that  this  agreement  shall  not  affect  or  impair  any 
other  covenant  or  condition  in  the  said  promissory  note  or  mortgage  oontained,  but  that  they 
shall  remain  in  as  full  force  and  effect  as  if  this  agreement  had  not  been  made."  JTieM,  that 
this  agreement  was  a  renewal  of  the  note  and  mortgage,  within  section  2,922,  civil  code. 

Estate  of  Deoedknt— Prbsentation  of  CLAiir~-^ATUTEOF  Lhotations Under  section 

1,569  of  the  code  of  civil  procedure,  the  statute  of  limitations  does  not  run  against  a  claim, 
founded  on  a  note  and  mortgage,  after  the  same  has  been  presented  to  and  jJlowed  by  the 
executor  of  the  deceased  mortoagor. 

The  Same— Payments  fob  Taxes  and  Assessments— Attobnet's  Fees.— Payments  made 
for  tfuces  and  street  assessments,  under  authority  given  in  the  mortgage,  after  the  presenta- 
tion of  the  claim,  are  properly  allowable  on  foreclosure  without  presentation.  And  the  same 
is  true  of  an  attorney's  fee  provided  for  in  the  mortgage. 

Appeal  from  a  judgment  of  the  superior  oourt  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff  ana  from 
an  order  denying  the  defendants  a  new  trial.  The  opinion  states 
the  facts. 

W.  H.  AUeUf  for  the  appellants. 
Jarboe  dk  Harrison,  for  the  respondent. 

Mtbioe,  J.    The  questions  involved  in  this  appeal  relate  to  an  al- 
leged renewal  of  a  note,  and  thereby  of  a  mortgage,  regarding  the 
bar  of  the  statute  of  limitations. 

December  30,  1872,  the  testator  executed  to  the  plaintiff  his 
promissory  note  for  one  thousand  five  hundred  dollars  and  interest, 
payable  in  one  year. 

The  payment  of  the  note  was  secured  by  mortgage  of  even  date. 
On  the  fifth  of  January,  1874,  after  the  maturity  of  the  note,  the 
testator  executed  to  the  plaintiff  an  instrument  in  which,  after  re- 
citing the  loan  of  one  thousand  five  hundred  dollars  and  the  exeou- 
tion  of  the  note  and  mortgage,  and  the  place  of  record  of  the  latter, 
and  that  he  was  desirous  of  extending  the  loan,  it  was  agreed  "  that 
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the  time  for  the  payment  of  the  said  promissory  note  shall  be  ex- 
tended to,  and  the  said  note  shall  not  mature  or  be  payable  until  the 
thirtieth  day  of  December,  1874,  provided  that  this  agreement  shall 
not  affect  or  impair  any  other  covenant  or  condition  in  the  said 
promisfioiT  note  or  mortgage  contained,  but  that  they  shall  remain 
in  as  full  force  and  effect  as  if  this  agreement  had  not  been  made.  *' 
We  are  of  opinion  that  this  c^eement  was  a  renewal  of  the 
note  and  mortgage,  within  section  2,922,  civil  code.  The  maker  of 
the  note  died  September  21,  1875,  and  the  claim  upon  the  note  was 
presented  to  the  executrix  of  his  estate  May  7, 1876,  and  allowed 
and  approved.  No  issue  was  tendered  in  the  answer  as  to  the  pre- 
sentation, allowance  or  approval  of  the  claim.  This  action  to  fore- 
oloee  the  mortgage  was  commenced  July  30, 1879. 

1.  We  are  of  opinion  the  action  was  not  barred  by  the  statute  of 
limitations.  ''No  claim  against  any  estate,  which  has  been  pre- 
sented and  allowed,  is  affected  by  the  statute  of  limitations  pending 
the  proceedings  for  the  settlement  of  the  estate:*'  Sec.  1,569,  G.  G.  P. 

2.  The  payments  of  taxes  and  street  assessments  were  made  un- 
der authority  given  in  the  mortgage,  and  when  such  payments  are 
made  after  tne  presentation  of  the  claim,  they  are  properly  allow- 
able on  foreclosure  without  presentation. 

3.  The  attorney's  fee  on  foreclosure  was  provided  for  in  the 
mortgage,  and  wa&,  properly  allowed. 

No  error  appears.     The  judgment  and  order  are  affirmed. 
Boss,  J.,  SuKiNSTBY,  J.,  Thobnton,  J.,  MgEee,  J.,  and  Mobbi- 
BOB,  C.  J.,  concurred. 


No.  U402. 

Smith  v.  Dui^n.  Gontbolleb,  etc 

In  Bank,    Filed  Kovmber  t4>  188b, 

COUVTT    GOVEBNMENT  AOT—FUB    AND    COMMIBSIONS— PATVINT    INTO  COUMTT    TrEABU- 

hb.— The  word  "fees,"  in  its  populAr  and  common  aooeptation,  inolndes  the  commissions, 
wtiiiitfd  by  a  peroentage  allo^i^by^  law  on  sums  of  money  received  or  collected.  The  word 
ii  Bsed  with  sarai  signification  in  section  165  of  the  connty  Kovemment  act  of  March  14, 1883. 
Such  peroentagee  would  be  paid,  under  section  168  of  such  act,  into  the  respective  county 
tnssqnee,  and  oe  set  apart  aa  a  separate  fund,  known  as  the  salary  fund,  to  be  applied  to  the 
paTinent  of  the  ofBcial  salaries. 

Appeal  from  a  judgment  of  the  superior  court  of  Yolo  county, 
entered  in  favor  of  the  plainti£f.    The  opinion  states  the  facts. 

E.  C.  MarahaUt  cUtomey  general,  for  the  appellant. 

Frank  8.  Spragiie,  for  the  respondent. 

TncBiiTON,  J.  This  action  was  brought  by  plaintiff  as  treasurer  of 
Yolo  county  to  procure  a  writ  of  mandate  to  compel  the  defendant, 
as  state  controller,  to  make  a  settlement  with  the  petitioner,  allow- 
ing certain  commissions  claimed  to  be  due  to  the  coun<^  aboye  men- 
tioned, and  certain  mileage  due  respondent.  This  claim  is  made 
under  the  act  of  May  17,  1861:  See  stats,  of  1861,  p.  463,  sees.  107, 
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108;  the  aot  of  March  6, 1870,  stats.  1868-70,  p.  164,  seo.  18;  and  seo. 
8,428  of  the  political  code. 

It  is  said  that  the  law  making  these  allowances  has  been  repealed 
by  the  act  approved  March  14,  1883,  entitled  ''An  aot  to  establish  a 
nniform  system  of  county  and  township  goremments."  We  are  re* 
ferred  to  sections  164  ana  166  of  this  act. 

Bj  section  164  it  is  enacted  that  "the  salaries  and  fees  provided 
for  in  this  act  shall  be  in  full  compensation  for  all  services  of  every 
kind  and  description  rendered  by  the  officers  therein  named,  their 
deputies  and  assistants." 

The  same  section  excepts  from  the  foregoing  certain  commissions 
allowed  the  assessor,  estimated  by  a  percentage  of  the  amount  of  the 
taxes  on  personal  property  collected  by  him  under  section  3,820, 
political  code,  and  on  the  poll  taxes  also  collected  by  him.  In  many 
of  the  counties  the  constables  are  to  be  compensated  by  fees  allowed 
by  law  at  the  date  of  the  passage  of  the  act  or  afterwards.  These 
fees  are,  in  part,  commissions  estimated  by  a  percentage. 

It  is  provided  by  section  165  of  this  act,  as  follows: 

''All  salaried  officers  of  the  several  counties  of  this  state  shall 
charge  and  collect  for  the  use  of  their  respective  counties,  and  pay 
into  the  county  treasury  on  the  first  Monday  in  each  month,  the  fees 
now  or  hereafter  allowed  by  law  in  all  cases,  except  the  percentage 
heretofore  allowed  such  officers,  and  excepting  also  such  fees  as  atfe 
a  charge  against  the  county." 

Now  it  is  argued,  that  inasmuch  as  "  percentages  "  M#  not  required 
in  so  many  words  to  be  paid  into  the  county  treasury,  but  "  fees" 
are,  that  percentages  and  fees  refer  to  different  things,  and  that  the 
officers  have  no  right  to  retain  and  pay  such  percentages  into  the 
treasury. 

We  cannot  concur  in  this  view.  The  word  "  fees,"  in  its  popular 
and  common  acceptation,  includes  the  commissions,  estimated  by  a 
percentage  allowed  by  law  on  sums  of  money  received  or  collected. 
We  think  the  word  fees  is  used  with  such  signification  in  the  section 
cited  from  the  counl^  government  act. 

This  view  is  sustained  by  section  168  of  the  same  act,  which  pro- 
vides that  "  for  the  purpose  of  paying  the  salaries  provided  for  in 
this  act,  all  fees  directed  to  be  paid  into  the  county  treasury  shall 
be  set  apart  therein  as  a  separate  fund,  to  be  known  as  the  salary 
fund,  to  be  applied  to  the  payment  of  said  salaries." 

The  act  provides  for  compensation  to  most  of  the  officers  named 
in  it  by  fixed  salaries,  and  by  way  of  providing  the  means  of  pay- 
ing these  salaries  orders  that  the  fees  heretofore  devoted  to  the 
compensation  of  such  officers  be  paid  into  the  respective  county 
treasuries  and  constitute  a  fund  for  that  purpose.  The  principal 
portion  of  the  fees  heretofore  applied  to  the  payment  of  salaries  wad 
the  percentages,  usually  styled  commissions.  If  tiiese  percentages 
were  not  included  in  the  word  feeSy  the  salary  fund  might  be  txiflmg 
in  amount. 
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It  should  be  borne  in  mind  that  the  state's  portion  of  the  taxes  i^ 
ooUeoted  bj  connty  officers.  It  is  but  just,  therefore,  that  the  com  •* 
missions  on  this  portion  should  be  paid  into  the  county  treasuries 
and  go  into  the  salary  fund.  If  it  were  otherwise,  the  entire  expense 
of  collecting  the  state's  portion  of  the  revenue  would  fall  on  the 
counties.  Under  the  system  as  we  construe  it,  the  state  and  county 
each  will  pay  the  expense  of  collecting  its  own  revenue. 

The  judgment  of  the  court  below  is  without  error  and  must  be 
a£Srmed. 

Mtbioe,  J.,  MoBBisoN,  C.  J.,  Boss,  J.,  M0E1N8TBT,  J.,andMoEEE, 
concurred. 


No.  8,480. 

Bowman  v.  Dewey. 

TnBank.    Fii^d  Nnvember  26,  1886, 

SUPPLBKENTAL  TaX  RoLL— AB8E88MBNT  VoID,   IF  NO  OPPORTUNITY    BB    GiVBN    TO    OON- 

nST.— A  supplemental  assessment  of  personal  property,  made  by  the  assessor  of  the  city  and 
county  of  San  Francisco,  under  section  9  of  tne  act  of  March  18,  1874,  is  void,  and  a  tax 
fonnded  thereon  creates  no  lien. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
oounty  of  San  Francisco,  entered  in  favor  of  the  defendant.  The 
opinion  states  the  facts. 

Cope  dt  Boyd,  for  the  appellant. 

Doyle,  Barber,  Chlpin  &  Scripture,  for  the  respondent. 

Belohbb,  0.  0.  This  is  an  action  to  enforce  the  specific  perform- 
ance of  a  contract  for  the  sale  of  a  lot  in  the  city  of  San  Francisco, 
and  to  require  the  defendant  to  pay  certain  taxes  which,  it  is  alleged, 
are  a  lien  on  the  lot. 

The  contract  provided  that  the  title  to  the  lot  should  be  *'  good 
and  marketable,  and  free  of  all  incumbrances."  The  complaint 
allies  that,  in  the  fiscal  year  1880--81,  the  assessor  of  the  city  and 
county  of  San  Francisco  made  a  special  and  supplemental  assess- 
ment of  certain  personal  property  owned  by  the  defendant,  under 
the  provisions  of  the  act  of  March  18,  1874:  Stats.  1873-74,  p.  477; 
and  that  the  taxes  so  levied  have  not  been  paid,  and  are  a  lien  and 
incumbrance  on  tiie  lot. 

The  defendant  demurred  to  the  complaint,  and  at  the  same  time 
answered  thereto.  By  his  answer,  he  denied  that  the  said  taxes  ever 
became  or  were  a  lien  on  the  lot,  and  he  alleged,  among  other  things, 
that  the  said  special  or  supplemental  assessment  was  invalid,  be- 
cause it  was  made  after  the  fourth  Monday  of  July,  1880,  and  after 
the  board  of  equalization  had  adjourned,  and  without  any  order  or 
direction  of  the  board  of  supervisors  or  the  board  of  equalization. 

The  plaintifF  demurred  to  the  answer,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  defense  or  counter-claim  to 
the  cause  of  action  set  forth  in  tiie  complaint. 
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The  court  sustained  the  demorrer  to  the  complaint,  and  overmled 
the  demurrer  to  the  answer;  and,  the  plaintiff  declining  to  amend, 
judgment  was  entered  in  favor  of  the  defendant. 

The  appeal  is  from  that  judgment. 

It  is  apparent  that  the  only  question  presented  for  decision  is: 
Was  the  tax  founded  on  the  assessment  in  question,  a  lien  upon  the 
lot  of  land  described  in  the  complaint?  A  similar  assessment  was 
iuTolved  in  the  case  of  People  v.  Pittsburg  Railroad  Company,  and 
was  held  by  this  court  to  be  invalid:  8  West  Coast  Hep.,  ^7. 

Upon  the  authority  of  that  case,  the  judgment  here  should  be 
afSrmed. 

Seabls,  C,  and  Foote,  C,  concurred. 

Bt  the  Coxtbt.     For  the  reasons  stated  in  the  foregoing  opinion 
the  judgment  is  affirmed. 
Mybioe,  J.,  and  Thobnton,  J.,  dissented. 


No.  8,203. 

MoGee  v.  Citt  op  San  Jose. 

In  Bank.    Filtd  November  2o,  1886. 

Debtor  and  Creditor— Payments  for  Benefit  of  Creditor. — One  person  cannot, 
-without  authority,  pay  the  debt  of  another,  and  charge  the  amount  so  paid  against  the  party 
for  whose  benefit  the  payment  was  made. 

Contract  with  Municipality— Terms  of  Cannot  be  Changed  by  Legislation. — A 
contract  entered  into  with  a  municipality,  which  provides  for  a  certain  mode  of  payment  by 
the  city,  cannot  be  changed  by  subsequent  legislation,  so  as  to  authorize  a  performance  differ- 
ent  from  that  prescribed  in  the  contract.  And  pajrments  made,  ia  conformity  with  such  sub- 
sequent legislation,  will  not  bind  the  contractor  uxiless  assented  to  by  him. 

Appeal  from  a  judgment  of  the  superior  court  of  Santa  Clara 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.  The  opinion  states  the  facts.  The 
opinion  in  department  is  reported  in  o  West  Coast  Bep.,  630. 

Houghton  &  Reynolds^  for  the  appellant. 
D.  W,  Herririgton,  for  the  respondent. 

MoBBisoN,  C.  J.  This  is  an  action  on  a  contract  for  street  work 
done  in  the  city  of  Ban  Jose  under  a  contract  between  the  plaintiff 
and  the  authorized  agent  of  the  city.  The  contract  price  for  the 
work  was  the  sum  of  three  thousand  four  hundred  dollars,  '*  where- 
of seventy  per  cent  should  be  paid  in  gold  and  thirty  per  cent 
in  silver  coin,  in  the  manner  prescribed  by  law,  and  in  accordance 
with  an  act  of  the  legislature  of  the  state  of  California  entitled  '  An 
act  to  incorporate  the  oiiy  of  San  Jose,*  approved  March  17,  1874, 
hj  a  warrant  drawn  upon' the  general  fund  m  the  treasury  of  said 
city  by  the  mayor  and  common  counsel  thereof  at  the  next  general 
meeting  of  said  mayor  and  common  counsel,  after  the  acceptance  of 
said  work,  to  be  paid  by  the  treasurer  of  said  city  out  of  said  general 
fund  in  the  proportions  of  gold  and  silver  coin  expressed  in  said 
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agreemenL''  The  contract  was  entered  into  on  the  tenth  da^  oi 
December,  1877.  The  case  was  tried  by  the  court  without  a  juiy^ 
and  the  following  findings  were  made  and  filed  by  the  judge: 

*•  First — ^That  on  the  tenth  day  of  December,  1877,  the  contract, 
exhibit  A,  attached  to  the  complaint  in  this  action,  was  entered  into 
between  said  plaintiff  and  the  defendant  through  and  by  the  then 
acting  street  commissioner  of  said  city. 

'*  Second — ^That  said  plaintiff  performed  the  work  in  said  con- 
tract provided  for  and  completed  the  same  on  or  about  the  —  day  of 
July,   1878. 

''  Third — That  said  work  and  improvement  was  accepted  by  the 

J  roper  authorities  after  its  completion,  and  on  or  about  the  —  day  of 
uly,  1878. 

**  Fourth — ^That  the  defendant  paid  to  plaintiff  on  account  of  said 
contract  in  warrants  on  its  treasurer  drawn  in  his  favor,  and  which 
were  duly  paid,  the  following  amounts  at  the  respective  dates  of 
February,  26,  1878,  three  hundred  dollars;  April  1,  1878,  four 
hundred  dollars;  August  12,  1878,  eight  hundred  and  thirteen  dol- 
lars and  five  cents — making  the  aggregate  payments  to  him  previ- 
ously of  one  thousand  five  hundred  and  thirteen  ^dollars  and  five 
cents. 

"  Fifth— That  between  the  sixth  day  of  July,  1878,  and  the  sixth 
day  of  August,  1878,  divers  claims  ai]4  statements  were  presented  to 
the  city  clerk  and  filed  with  the  mayor  and  common  council  of  said 
city  by  laborers,  sub-contractors  and  material-men,  who  had  per- 
fonned  labor  and  provided  materials  for  said  plaintiff  in  the  per- 
formance of  said  contract,  and  which  were  used  therein,  and  which 
said  claims  were  each  Indorsed  and  signed  by  said  plaintiff  and  by 
writing  indorsed  on  the  same,  admitt^  by  him  to  be  correct;  and 
which  said  claims  amounted  in  the  aggregate  to  one  thousand  four 
hundred  and  twenty-three  dollars  and  seventy-five  cents,  and  which 
were  doly  paid  by  defendant. 

"  Sixth — ^That  Detween  the  twenty-eighth  dav  of  June,  1878,  and 
the  seventh  dav  of  August,  1878,  divers  other  claims  and  statements 
were  presented  by  divers  other  persons,  who  claimed  to  have  per- 
formed labor  and  furnished  materials  used  in  the  performance  of 
said  contract,  and  were  filed  with  the  said  mayor  and  common 
council  and  city  clerk,  and  which  claims  and  statements  amounted 
in  the  aggregate  to  the  sum  of  seven  hundred  and  thirty-six  dollars 
and  twenty  cents.  That  all  of  said  last-named  claims  were  disputed 
by  said  plaintiff,  and  that  said  disputes  yet  remain  unsettled  and  are 
jBt  pending  between  said  claimants,  and  said  plaintiff,  and  an  ac- 
tion is  now  pending  to  determine  the  same." 

*'  As  a  conclusion  of  law  from  the  foregoing  facts  the  court  finds 
that  the  defendant  is  entitled  to  judgment  i^ainst  the  plaintiff  for 
the  costs  in  its  behalf  expended,  and  it  is  so  ordered." 

We  do  not  think  that  the  conclusion  of  law  drawn  by  the  court 
from  the  facts  found  is  correct.  The  contract  price  for  the  work 
was  three  thousand  four  hundred  dollars.    The  defendant  paid  the 
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WOun  d  IPfliem,  for  the  appellant. 
L  E.  BuOtdey,  for  the  respondent. 

UmcKf  J.  The  plaintiff  sued,  as  assignee  of  one  Quimbie,  to 
'VOTor  the  amount  of  an  alleged  deposit  made  by  Qoimbie  with 

VBOuADt. 

fiist.  A  point  made  by  appellant  (defendant)  is:  The  plaintiff, 
mg  an  attorney,  cannot  maintain  this  action,  the  assignment  to 
a  oeingYoid,  because  of  section  161,  penal  code,  viz.:  "Every 
taiey  who,  either  directly  or  indirectly,  buys,  or  is  interested  in 
^ing,  any  evidence  of  debt  or  thing  in  action,  with  intent  to  bring 
it  thereon,  is  gnilty  of  a  misdemeanor." 

h  the  absence  of  any  pleading  on  the  snbject,  and  of  evidence 
liing  that  the  assignment  was  taken  with  the  intent  to  bring  sait, 
till  not  presume  from  the  fact  that  he  is  an  attorney  and  has 
ig^t  the  suit,  that  he  took  the  assignment  with  the  criminal  in- 
i  specified  in  the  section  above  quoted. 
<cond.    Upon  the  questions  whether  the  defendant  received  the 

if  as  a  banker,  deposited  on  account  of  plaintiff's  assignor, 
er  it  was  to  go  to  the  payment  of  the  debts  of  the  Carson  Mill 
ifiny  to  defendant,  and  the  other  questions  involved,  the  testi- 

2  was  conflicting,  and  tiie  verdict  of  the  jury  is  decisive. 
Bee  no  error  in  the  record. 
ke  jndffment  and  orders  appealed  from  are  affirmed. 
iiB^K,  J.,  Boss,  J.,  MoBBisoN,  C.  J.,  MoKiNSTBT,  J.,  Thornton, 
4id  Sharpstein,  J.,  concurred. 


Se 


No.  7,701. 

Bbyant  v.  Bank  of  Gaufobnia. 

InBtmk,  FOed ir<nfember t5, J88£i 

WDoactAL  pRoonEDiNaft— AonoN  AoAnrsT  Dbsiob  or  Jddoicsnt  Dkbtob— Section 
VaxaQ  IB  Uhoomhtitutional.  -The  provision  of  sectioa  720  of  the  code  of  civil  pro- 
tiwrpufiing  to  authorise  the  judge,  br  order,  to  permit  the  judgment  creditor  to 
4e  ind  maintain  an  action  agaiiuit,the  alleged  debtor  of  the  judgment  debtor  is  unconsti- 
d  and  void,  for  the  reason  that,  b^  such  section,  no  notice  to  the  judgment  debtor 
pQoeeding  is  provided  for;  otherwise  the  alleged  debtor  of  the  judgment  debtor  might 
4KQed  to  pay  twioe. 

9SAL  from  a  judgment  of  the  superior  court  of  the  city  and 
fe  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
ma  denying  the  defendant  a  new  trial.  The  opinion  states  the 
I  The  opinion  in  department  is  reported  in  6  n  est  Coast  Bep*, 

I  WUson^  for  the  appellant 
Butketey^  for  the  respondent. 

EOK,  J.    The  plaintiff  herein,  Bryant,  had  judgment  against 
~'nbie;  and  such  proceedings  were  had,  under  sections  714, 
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W.  8.  OoodfeUow,  for  the  appellants. 

W.  W,  Pieraon^  A.  Gompte,  Jr,^  and  Jos.  Napktaly,  for  the  respond- 
ents. 

Foots,  0.  A  rehearing  was  granted  to  Henry  Coubrough;  one  of 
the  defendants  herein.  An  examination  of  the  record,  petition  for 
rehearing,  and  authorities,  convinces  us  that  the  opinion  delivered 
by  departinent  two  of  this  court,  on  the  thirtieth  day  of  April,  1885, 
was  in  all  resx>ect8  correct:  6  West  Coast  Bep. ,  374. 

The  complaint  upon  which  default  was  taken  against  Ooubrou^h, 
stated  facts  amply  sufficient  to  support  the  judgment.  After  asking 
for  certain  specific  relief,  the  prayer  of  that  pleading  concludes  as 
follows: 

"And  for  such  other  or  further  and  different  relief  in  the  premises 
as  shall  be  just  and  equitable,  and  for  the  costs  of  this  action." 

The  action  was  equitable  in  its  nature.  In  Carpentier  v.  Bren- 
ham,  60  Oal.,  552,  it  is  said:  "In  courts  of  e<|uity  the  rule  is  uni- 
versal, that  under  the  prayer  for  general  rehef  no  relief  can  be 
granted  beyond  that  which  is  authorized  by  the  facts  stated  in  the 
bill;  and  to  the  same  effect  is  our  statute,"  meaning  tiiereby  section 
147  of  the  practice  act,  which  was  in  force  when  the  action  was  tried, 
the  language  of  which  is  identical  with  that  of  section  580,  code  of 
eivil  procedure.  In  Bollins  v.  Forbes,  10  Oal.,  300,  where  a  default 
was  taken,  this  authoritative  declaration  was  made:  "  If  the  specific 
relief  asked  cannot  be  granted,  such  relief  as  the  case  stated  m  the 
bill  auti^orizes  ma^  be  had  under  the  clause  in  the  prayer  for  general 
reli^,  and  even  m  Hie  absence  of  such  clause  where  an  answer  is 
filed:  Pr.  act,  section  147." 

The  judgment  should  be  affirmed. 

Seabls,  0.,  and  Beloheb,  0.  C. ,  concurred. 

By  the  OoufiT.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed. 


No.  8,162. 

Spsnoeb  v.  Houghton. 

In  Bank,    FiUi  Ifavemher  t6,  1885. 

Estate  of  MiiroBs— Bono  or  GrUARDiAN— Substitdted  Bond  mat  be  Given— Sure- 
TiEB.— Under  flections  7S,  et  <eg.,  of  the  probate  act,  made  applicable  to  guardians  by  the  act 
fil  liarch  27, 1857,  the  probate  court  had  power  to  take  a  new  bond  from  a  guardian  of  the 
tttate  of  a  minor,  to  take  the  place  of  a  former  bond.  After  such  new  bond  has  been  given, 
M  a  sabstitate  for  the  former  bond,  sureties  on  the  latter  are  not  responsible  for  any  defaults 
of  the  guardian  oocorring  subsequent  to  the  date  of  its  filing. 

The  Same — Aooountino  bt  GtOarijian— Sbbvioe  op  Citation  on  CtDabdian— May  be 
BT  PuBUOATlON. — An  order  of  the  probate  court,  adjudging  the  amount  due  by  such  g^ar- 
diaa,  upon  a&  aooounting  instituted  by  the  ward,  is  not  binding  upon  the  sureties  on  the  guir- 
(lian's  bond  unless  notice  of  the  proceieding  was  given  to  the  guardian,  by  citation,  in  confor- 
Biity  to  sections  If7(y7,  etteq.,  of  the  code  6f  civil  i>rooedure.  The  mere  service  on  him  of  an 
ttder  of  the  court  directing  him  to  file  an  account  is  not  suflioient.  Under  section  1,709  of 
iQch  code,  the  citation  is  to  be  served  in  the  same  manner  as  a  summons  in  a  civil  action;  con- 
sequently, if  the  guardian  has  left  the  state,  the  citation  should  be  served  on  him  by  publica- 
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tion.    Such  service  by  publlcfttion  is  saiiicient  to  give  the  court  jurisdiction  to  bind  the  guar- 
dian by  its  order  made  upon  a  settlement  of  the  account. 

The  Sams— SuBBTiBS  on  Bond— Release  or  One  Beleabss  All.— Prior  to  the  adoption 
of  section  1,543  of  the  civil  code,  providing  that  "the  release  of  one  of  two  or  more  joint 
debtors,  does  not  extinguish  the  obligations  of  any  of  the  others,'*  *  «  •  ^e  relesM  of 
one  of  the  sureties  on  the  bond  of  a  guardian,  was  a  release  of  all;  and,  if  the  oontraet  of 
suretyship  was  entered  into  prior  to  the  enactment  of  such  section,  and  subsequently  one  of 
the  sureties  is  released,  all  are  released  The  right  of  the  oo-euretiee  to  be  released,  under 
such  contract,  is  a  vested  right  of  which  they  could  not  be  deprived  by  subsequent  legisla- 
tion. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendant  a  new  trial.  The  opinion  states  the 
facts.     The  prior  opinion  is  reported  in  6  West  Coast  Bep.,  369. 

John  Beynolda,  for  the  appellant. 
Taylor  dt  Haight,  for  the  respondent. 

Thobnton,  J.  This  is  an  action  against  a  surety  on  the  bond  of 
the  guardian  of  plaintiff. 

The  facts  are  correctly  stated  in  an  opinion  of  Justice  Myriek 
herein  filed  April  28,  18o6,  6  West  Coast  Bep.,  369,  and  we  adopt 
that  statement,  which  is  as  follows: 

While  the  plaintiff,  Josephine  M.  Spencer,  was  a  minor,  then 
Josephine  M.  Bichardson,  W.  Harney  was  the  guardian  of  her 
person  and  estate.  In  1870  he  was  discharged  as  such  guardian  and 
H.  M.  Hastings  was  appointed  in  his  stead,  and  after  qualifying 
Hastings  received  from  Harney  ten  thousand  dollars,  and  upwards, 
property  of  the  ward.  Hastings'  bond  was  in  the  sum  of  twenty- 
eight  thousand  dollars,  with  E.  B.  Mastick  and  A.  A.  Cohen  m 
sureties,  jointly  and  severallywith  Hastings,  in  the  sum  of  fourteen 
thousand  dollars,  and  with  H.  P.  Livermore  and  H.  H.  Haight  as 
sureties,  jointly  and  severally  with  Hastings,  in  the  sum  of  fourteen 
thousand  dollars.  On  the  fourteenth  of  September,  1871,  liver- 
more  filed  a  petition  in  the  probate  court  to  be  discharged  from 
liability  for  future  acts  of  his  principal,  and  such  proceedings  were 
had,  that  on  waiver  by  Hastings  of  service  of  citation,  the  court 
made  an  order  that  said  Hastings  give  other  security  in  place  of 
Livermore,  as  prayed  for  in  said  petition.  On  the  twenty-first  of 
September,  1871,  and  in  pursuance  of  such  order,  said  Hastings 
and  the  defendant  herein,  S.  O.  Houghton,  executed  a  bond  to  said 
ward  by  which,  after  reciting  the  facts  of  the  execution  of  the 
former  bonds,  the  petition  of  Livermore  and  the  order  for  other 
security,  they  bound  themselves,  Hastings  as  principal  and  Hough- 
ton as  surety,  in  the  place  and  stead  of  Livermore,  jointly  and 
severally  in  the  sum  of  fourteen  thousand  dollars,  portion  of  the 
sum  of  twenty-eight  thousand  dollars,  the  condition  of  the  bond 
being  that  if  said  Hastings,  as  guardian,  faithfully  execute  the 
duties  of  his  trust  according  to  law,  the  bond  should  be  void,  else 
to  remain  in  full  force  and  effect.  On  the  tenth  day  of  January, 
1872,  the  said  H.  H.  Haight  filed  a  petition  praying  to  be  released 
from  all  responsibility  on  account  of  future  acts  of  said  Hastings, 
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and  rach  proceedings  were  had,  Hastings  having  waived  seryice  of 
eitation,  that  on  the  same  day  the  coart  made  an  order  that  said 
Hastings  file  another  bond  in  the  sum  of  twenty-four  thousand 
dollars,  it  then  appearing  that  the  personal  estate  of  the  ward  did 
not  exceed  twelve  thousand  dollars.  Hastings  accordingly,  on  the 
nineteenth  of  February,  1872,  filed  a  bond  in  the  sum  of  hrenty-four 
thousand  dollars,  with  sureties  as  follows:  8.  A.  Hastings  and  B. 
8.  Brooks,  jointly  and  severally,  in  the  sum  of  six  thousand  dollars, 
portion  of  said  sum  of  twenty-four  thousand  dollars;  John  Gurrey 
and  T.  I.  Bergin,  jointly  and  severally,  in  the  sum  of  six  thousand 
dollars,  portion  as  aforesaid;  S.  W.  Holladay  and  H.  K.  W.  Clarke, 
jointly  and  severally,  in  the  sum  of  six  thousand  dollars,  portion  as 
aforesaid;  and  Earl  Bartlett  and  J.  H.  Smyth,  jointly  and  severally, 
in  the  sum  of  six  thousand  dollars,  also  portion  as  aforesaid.  Upon 
the  approval  of  this  bond  an  order  was  made  by  the  probate  court 
that  said  Mastiek,  Cohen  and  Haight,  sureties  on  the  former  bond, 
be  released  from  all  responsibility  for  the  future  acts  of  the  guar- 
dian. The  name  of  the  defendant,  Houghton,  was  not  included  in 
this  order.  On  the  eighteenth  of  October,  1877,  after  the  said 
Josephine  had  attained  majority,  she  executed  to  Haight,  Mastick 
and  Livermore  an  instrument  acknowledging  the  receipt  from  them 
of  one  thousand  five  hundred  dollars,  and  releasing  uiem  from  all 
liability  on  the  bond  executed  by  them.  On  the  tenth  of  Septem- 
ber, 1877,  she  executed  a  like  release  to  A.  A.  Cohen,  acknowledg- 
ing the  receipt  of  five  hundred  dollars.  * 

The  said  Hastings  departed  from  this  state  in  the  fall  of  1872, 
and  never  returned.  The  said  Josephine  attained  majority  February 
11, 1874«  The  said  Hastings  having  failed  to  file  an  account,  the 
sakl  eourt,  on  the  twenty-fifth  of  March,  1878,  on  petition  of  the 
said  Josephine,  made  an  order  that  said  Hastings  file  an  account 
within  thirty  days  after  service  on  him  of  such  order.  No  citation 
was  isBued,  but  a  copy  of  the  order  was  served  upon  Hastings  on 
the  tenth  of  April,  1878,  at  the  city  of  Washington.  Hastings  did 
not  file  an  account,  and  has  never  complied  with  the  requirement  of 
said  order.  After  thirty  days  from  the  said  service,  the  said  Jose- 
phine, by  her  attorney,  prepared  an  account  from  the  records  and 
papers  on  file  in  the  probate  court  in  said  case,  and  filed  the  same, 
and  petitioned  the  court  that  the  same  be  allowed  as  and  for  the  ac- 
count of  said  Hastings.  The  said  court  thereupon  fixed  a  day  for 
the  settlement  of  the  account,  and  directed  notice  thereof  to  be 
given  by  posting.  On  the  day  fixed,  the  court  appointed  a  referee 
to  examine  and  revise  the  account,  and  after  examination  and  the 
bearing  of  the  evidence  of  witnesses  produced  by  the  said  Jose- 
phine, the  referee  reported  that  there  was  a  balance  of  six  thousand 
and  twelve  dollars  in  favor  of  said  Josephine  due  from  said  Hastings, 
and  the  court  thereupon  made  an  order  settling  the  account  as  and 
for  the  final  accoont  of  said  Hastings,  guardian,  at  the  said  sum 
of  six  thousand  and  twelve  dollars. 
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Before  the  commencement  of  this  action,  plaintiff  forwarded  to 
Hastings  a  certified  copy  of  the  order  settling  the  account,  and  de- 
manded of  him  payment  of  the  said  snm  due,  bnt  he  refnsed  and 
neglected  to  pay  the  same,  or  any  part  thereof.  After  the  said 
Josephine  attained  majority,  she  executed  releases  to  several  of  the 
sureties,  for  the  consideration  of  five  hundred  dollars  each,  viz., 
September  10,  1877,  to  A.  A.  Cohen,  and  October  18,  1877,  to  H. 
H.  Haight,  E.  B.  Mastick,  and  H.  P.  Livermore.  It  appears  from 
the  report  of  the  referee  that  other  sureties  paid  to  Josephine  the 
sum  of  five  hundred  dollars  each,  viz. :  T.  I.  Bergin,  S.  W.  Holla- 
day,  Earl  B^tlett,  H.  K.  W.  Clarke,  B.  S,  Brooks,  and  S.  A.  Hast- 
ings. 

The  bond  of  the  nineteenth  day  of  February,  1872,  was  filed  on 
that  day  by  order  of  the  probate  court.  The  amount  of  the  bond 
was  fixed  at  twentv-four  thousand  dollars  by  the  court  in  its  order. 
This  sum  was  double  the  amount  of  the  ward's  estate;  and  no  doubt 
this  was  intended  as  a  new  bond  to  take  the  place  of  the  former 
bonds.  That  the  court  had  power  to  take  a  new  bond  and  discharge 
the  sureties  on  the  bonds  previously  approved  and  filed,  we  have  no 
doubt.  The  statute  then  in  force  gave  such  authority.  See  sections 
78,  79,  80,  81,  etc.,  of  the  probate  act  made  applicable  to  guardians 
hj  the  act  of  twenty-seventh  of  March,  186y:  Stats.  1867,  p.  120. 
lliis  bond  was,  in  our  opinion,  a  new  bond,  given  as  a  substitute  for 
the  other  bonds,  and  the  legal  effect  of  it  was,  that  Houghton  was 
not  responsible  for  any  defaults  of  the  guardian  occurring  subse- 
quently to  the  date  of  its  filing  on  the  nineteenth  day  of  February 
1872.  In  other  words,  the  taking  a  new  bond  in  double  the  amount 
for  which  the  court  could  require  security,  was  substituting  this 
last  bond  for  the  other  bonds,  and  released  Houghton  from  all  de- 
faults subsequently  occurring:  Lane  v.  The  State,  27  Ind.,  108;  IT. 
S.  V.  Wardwell,  5  Mason,  82. 

Whether  the  default  of  the  guardian  herein  occurred  prior  or  sub- 
sequent to  the  nineteenth  of  February,  1872,  does  not  appear  dis- 
tinctly, either  from  the  evidence  or  findings.  But  the  presumption 
must  be  indulged  to  sustain  the  judgment  of  the  court  that  it  oc- 
curred prior  to  the  day  in  February,  1872,  above  mentioned. 

We  are  further  of  opinion  that  the  decree  or  order  of  the  probate 
court  made  in  1878,  adjudging  the  amount  due  by  the  guardian,  did 
not  bind  the  sureties.  Hastings,  the  guardian,  never  had  notice 
of  this  proceeding,  and,  therefore,  the  sureties  were  not  bound.  The 
service  of  the  order  of  the  court,  made  on  Hastings  in  Washington 
city,  was  no  service.  Such  service  could  only  be  made  by  citation: 
sections  1,707,  1,708,  1,709,  code  civil  procedure;  and  here  it  ap- 
pears that  no  citation  was  issued,  but  an  order  was  made  by  t&e 
court  and  directed  to  be  served. 

It  is  said  that  Hastings  had  lef  t'the  state  at  the  time  that  it  became 
essential  to  notify  him,  and  Aat,  therefore,  the  citation  could  not  be 
served  on  him;  and,  further,  that  that  it  is  provided  in  section  1,710, 
code  civil  procedure,  that  * '  when  personal  notice  is  required,  and 


Sap.  CL  Oal.]  Bpsnoeb  v.  Houghton.  219 

no  mode  of  giving  it  is  prescribed  in  this  title,  it  must  be  given  by 
citation, "  and  as  there  ooold  be  no  personal  service,  the  person  to 
be  cited  having  left  the  state,  citation  was  not  required.  We  are  of 
opmion  that  service  could  be  made  in  a  mode  provided  by  law.  By 
section  1,709,  code  civil  procedure,  it  is  declared  that  ''the  citation 
mast  be  served  in  the  same  manner  as  the  summons  in  a  civil  ac- 
tion." A  summons  in  a  civil  action  can  be  served  on  a  person  who 
has  departed  from  the  state,  by  publication:  sections  412,  413;  and 
by  section  1,709,  above  quoted,  a  citation  can  be  served  in  the  same 
way.  The  mode  of  procedure  under  this  statute  for  serving  sum- 
mons bv  publication,  where  a  person  has  departed  from  the  state, 
or  resides  out  of  the  state,  etc.,  is  applicable  to  the  service  of  a 
dtatioD,  by  publication. 

As  to  what  is  enacted  in  section  1,710,  code  civil  procedure,  its 
meaniTig  is  that  where  actual  service  is  directed  to  be  made  on  the  partj 
peraanaUy,  and  not  by  publication,  it  must  be  made  by  citation.  This 
is  not  inoonsistent  witn  service  of  a  citation  by  publication  in  a  case 
where  the  party  to  be  served  has  departed  from  the  state,  or  resides 
oat  of  it.  The  two  sections,  1,709  and  1,710,  may  thus  be  readily 
reconciled.  It  certainly  could  not  have  been  the  intention  of  tho 
legislature  to  say  in  one  section  that  a  citation  can  be  served  by 
publication,  and  in  the  next  that  a  citation  could  only  be  served  by 
actual  personal  service. 

From  what  has  been  said  just  above,  our  conclusion  is  that  the 
aeeount  of  Bastings,  guardian,  as  settled  by  the  probate  court,  hav- 
ing been  made  without  such  notice  as  the  law  required  to  the  guar- 
dian, was  not  binding  on  Houghton,  and  was  not  admissible  in  evi- 
dence against  him. 

Nor  do  we  concur  in  the  view  contended  for  by  counsel  for  plaint- 
iff tiiat  the  service  by  publication  of  the  citation  would  be  a  nullity. 
To  sustain  this  view,  counsel  cites  Pennoyer  v.  Neff,  95  TT.  S.  Bep., 
714,  and  Hart  v.  Sansom,  110  Id.,  151.  The  features  of  the  case 
before  us  are  entirely  different  from  those  presented  by  these  cases. 
Those  features  are  that  Hastings,  a  citizen  of  the  state,  is  appointed 
and  qualifies  under  its  statutes  as  guardian  of  the  person  and  estate  of 
a  minor  and  by  virtue  of  this  qualification  and  appointment  gets  into 
his  hands  the  property  of  the  minor.  He  binds  himself  by  this  ap- 
pointment to  make  a  toie  inventory  of  all  the  estate,  real  and  per- 
sonal, of  his  ward,  that  shall  come  to  his  possession  or  knowledge, 
and  to  return  the  same  within  such  time  as  the  judge  of  the  court 
appointing  him  shall  order;  to  dispose  of  and  manage  all  such  estate 
according  to  law,  and  for  the  best  interest  of  his  ward,  and  faithfully 
to  diaeharge  his  trust  in  relation  thereto;  to  render  an  account  on 
oath  of  the  property,  estate  and  moneys  of  the  ward  in  his  hands, 
and  all  proceeds  or  inter^ts  derived  therefrom,  and  of  the  manage- 
ment and  disposition  of  the  same,  within  three  months  after  his  ap- 
pointment, and  at  such  other  times  as  the  coiurt  shall  direct  or  when- 
e?er  it  shall  require,  and  at  the  expiration  of  his  trust  to  settle  his 
aeoonnt  with  me  probate  judge  or  with  the  ward,  if  he  be  of  full 
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The  court  sustained  the  demurrer  to  the  oomplaint,  and  overruled 
the  demurrer  to  the  answer;  and,  the  plaintiff  declining  to  amend, 
judgment  was  entered  in  favor  of  the  defendant. 

The  appeal  is  from  that  judgment. 

It  is  apparent  that  the  only  question  presented  for  decision  is: 
Was  the  tax  founded  on  the  assessment  in  question,  a  lien  upon  the 
lot  of  land  described  in  the  complaint  ?  A  similar  assessment  was 
involved  in  the  case  of  People  v.  Pittsburg  Railroad  Company,  and 
was  held  by  this  court  to  be  invalid :  8  West  Coast  Hep.,  27. 

tTpon  the  authority  of  that  case,  the  judgment  here  should  be 
afSrmed. 

Seabls,  C,  and  Foote,  C,  concurred. 

Bt  the  Coxtbt.    For  the  reasons  stated  in  the  foregoing  opinion 
the  judgment  is  affirmed. 
Mybice,  J.,  and  Thornton,  J.,  dissented. 


No.  8,203. 

MoGee  v.  Citt  op  San  Jose. 

In  Bank.    FUtd  Nwembo'  2o,  1886. 

Debtob  and  Crbditor—Patmbnts  fob  Benefit  of  Gbkditob.— One  person  cannoi, 
without  authority,  pay  the  debt  of  another,  and  charge  the  amount  bo  paid  against  the  party 
for  whose  benefit  the  payment  was  made. 

CONTBilCT  WITH  MUNICIPALITY— TeRMS    OF    CANNOT    BE    CHANGED    BT  LEGISLATION. — A 

contract  entered  into  with  a  municipality,  which  provides  for  a  certain  mode  of  payment  by 
the  city,  cannot  be  changed  by  subsequent  legislation,  so  as  to  authorize  a  performance  differ- 
ent from  that  prescribed  in  the  contract.  And  payments  made»  \i  conformity  with  such  sab- 
sequent  I^iislation,  will  not  bind  the  contractor  mUess  assented  to  by  him. 

Appeal  from  a  judgment  of  the  superior  court  of  Santa  Clara 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.  The  opinion  states  the  facts.  The 
opinion  in  department  is  reported  in  o  West  Coast  Bep.,  630. 

SougJUon  &  Beynolda,  for  the  appellant. 
D.  W.  Herrington,  for  the  respondent. 

MoBHisoNy  C.  J.    This  is  an  action  on  a  contract  for  street  work 
done  in  the  city  of  San  Jose  under  a  contract  between  the  plaintiff 
and  the  authorized  agent  of  the  city.    The  contract  price  for  ihe 
work  was  the  sum  of  three  thousand  four  hundred  dollars,  ^*  where- 
of seventy  per  cent  should  be  paid  in  gold  and  thirty  per  cent 
in  silver  coin,  in  the  manner  prescribed  by  law,  and  in  accordaaoe 
with  an  act  of  the  legislature  of  the  state  of  California  entitled  *  An 
act  to  incorporate  the  city  of  San  Jose,'  approved  March  17,  1874, 
by  a  warrant  drawn  upon' the  general  fund  in  the  treasury  of  said 
city  by  the  mayor  and  common  counsel  thereof  at  the  next  general 
meeting  of  said  mayor  and  common  counsel,  after  the  acceptance  of 
said  work,  to  be  paid  by  the  treasurer  of  said  city  out  of  said  general 
fund  in  the  proportions  of  gold  and  silver  coin  expressed  in  said 
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agreemenL"  The  contract  was  entered  into  on  the  tenth  da^  of 
I^cember,  1877.  The  case  was  tried  by  the  court  without  a  jury, 
and  the  following  findings  were  made  and  filed  by  the  judge : 

'*  First— That  on  the  tenth  day  of  December,  1877,  the  contract, 
exhibit  A,  attached  to  the  complaint  in  this  action,  was  entered  into 
between  said  plaintiff  and  the  defendant  through  and  by  the  then 
actiog  street  commissioner  of  said  city. 

"Second — ^That  said  plaintiff  performed  the  work  in  said  con- 
tract proyided  for  and  completed  the  same  on  or  about  the  —  day  of 
July,  1878. 

"  Third — That  said  work  and  improvement  was  accepted  by  the 
proper  authorities  after  its  completion,  and  on  or  about  the  —  day  of 
July,  1878. 

*' Fourth — ^That  the  defendant  paid  to  plaintiff  on  account  of  said 
contract  in  warrants  on  its  treasurer  drawn  in  his  favor,  and  which 
were  duly  paid,  the  following  amounts  at  the  respective  dates  of 
February,  25,  1878,  three  hundred  dollars;  April  1,  1878,  four 
hundred  dollars;  August  12,  1878,  eight  hundred  and  thirteen  dol- 
lars and  five  cents — making  the  aggregate  payments  to  him  previ- 
ously of  one  thousand  five  hundred  and  thirteen  ^dollars  and  five 
cents. 

"Fifth— That  between  the  sixth  day  of  July,  1878,  and  the  sixth 
day  of  August,  1878,  divers  claims  and  statements  were  presented  to 
the  city  clerk  and  filed  with  the  mayor  and  common  council  of  said 
city  by  laborers,  sub-contractors  and  material-men,  who  had  per- 
formed labor  and  provided  materials  for  said  plaintiff  in  the  per- 
formance of  said  contract,  and  which  were  used  therein,  and  which 
said  claims  were  each  indorsed  and  signed  by  said  plaintiff  and  by 
wriiiog  indorsed  on  the  same,  admitted  by  him  to  be  correct;  and 
which  said  claims  amounted  in  the  aggregate  to  one  thousand  four 
hundred  and  twenty-three  dollars  andseventy-five  cents,  and  which 
were  duly  paid  by  defendant. 

"  Sixth — ^That  oetween  the  twenty-eighth  dav  of  June,  1878,  and 
the  8e?enth  dav  of  August,  1878,  divers  other  claims  and  statements 
were  presented  by  divers  other  persons,  who  claimed  to  have  per- 
formed labor  and  furnished  materials  used  in  the  performance  of 
said  (xmtract,  and  were  filed  with  the  said  mayor  and  common 
council  and  city  clerk,  and  which  claims  and  statements  amounted 
m  the  aggr^ate  to  the  sum  of  seven  hundred  and  thirty-six  dollars 
^  twenty  cents.  That  all  of  said  last-named  claims  were  disputed 
hy  said  plaintiff,  and  that  said  disputes  yet  remain  unsettled  and  are 
JBt  penmng  between  said  claimants,  and  said  plaintiff,  and  an  ac- 
tion is  now  pending  to  determine  the  same.'* 

"  As  a  conclusion  of  law  from  the  foregoing  facts  the  court  finds 
that  the  defendant  is  entitled  to  judgment  i^ainst  the  plaintiff  for 
the  costs  in  its  behalf  expended,  and  it  is  so  ordered." 

We  do  not  think  that  the  conclusion  of  law  drawn  by  the  court 
from  the  facts  found  is  correct.  The  contract  price  for  the  work 
was  three  thousand  four  hundred  dollars.    The  defendant  paid  the 
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The  ooxurt  Bustained  the  demurrer  to  the  complaint,  and  overruled 
the  demurrer  to  the  answer;  and,  the  plaintiff  declining  to  amend, 
judgment  was  entered  in  favor  of  the  defendant. 

The  appeal  is  from  that  judgment. 

It  is  apparent  that  the  only  question  presented  for  decision  is: 
Was  the  tax  founded  on  the  assessment  in  question,  a  lien  upon  the 
lot  of  land  described  in  the  complaint?  A  similar  assessment  was 
involved  in  the  case  of  People  v.  Pittsburg  Bailroad  Company,  and 
was  held  by  this  court  to  be  invalid:  8  West  Coast  Hep.,  ^7. 

Upon  the  authority  of  that  case,  the  judgment  here  should  be 
afSrmed. 

Seablb,  C,  and  Foote,  C,  concurred. 

Bt  the  Coxtbt.     For  the  reasons  stated  in  the  foregoing  opinion 
the  judgment  is  afSrmed. 
Mybioe,  J.,  and  Thornton,  J.,  dissented. 


No.  8,203. 

MoGee  v.  City  op  San  Jose. 

In  Bank.    Filed  Navembei-  ^J,  1886. 

Debtor  and  Crkditor— Patmbnts  for  Benefit  of  Creditor.— One  person  cannot, 
-without  authority,  pay  the  debt  of  another,  and  charge  the  amount  so  paid  against  the  party 
for  whose  benefit  the  payment  was  made. 

Contract  with  Municipality— Terms  of  Cannot  be  Changed  by  Legislation. — A 
contract  entered  into  with  a  municipality,  which  provides  for  a  certain  mode  of  payment  by 
the  city,  cannot  be  changed  by  subsequent  legislation,  so  as  to  authorize  a  performance  differ- 
ent from  that  prescribed  in  the  contract.  And  payments  made,  ia  conformity  with  such  SQb- 
saquent  legislation,  will  not  bind  the  contractor  unless  assented  to  by  him. 

Appeal  from  a  judgment  of  the  superior  court  of  Santa  Clara 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.  The  opinion  states  the  facts.  The 
opinion  in  department  is  reported  in  o  West  Coast  Bep.,  630. 

Houghton  &  BeynoldSf  for  the  appellant. 
D.  W.  Herringtoriy  for  the  respondent. 

MoBHisoNy  C.  J.  This  is  an  action  on  a  contract  for  street  work 
done  in  the  city  of  San  Jose  under  a  contract  between  the  plaintiff 
and  the  authorized  agent  of  the  city.  The  contract  price  for  the 
work  was  the  sum  of  three  thousand  four  hundred  dollars,  ''  where- 
of seventy  per  cent  should  be  paid  in  gold  and  thirty  per  cent 
in  silver  coin,  in  the  manner  prescribed  by  law,  and  in  accordanoe 
with  an  act  of  the  legislature  of  the  state  of  California  entitled  *  An 
act  to  incorporate  the  city  of  San  Jose,*  approved  March  17,  1874, 
b^  a  warrant  drawn  upon  the  general  fund  in  the  treasury  of  said 
city  by  the  mayor  and  common  counsel  thereof  at  the  next  general 
meeting  of  said  mayor  and  common  counsel,  after  the  acceptance  of 
said  work,  to  be  paid  by  the  treasurer  of  said  city  out  of  said  general 
fund  in  the  proportions  of  gold  and  silver  coin  expressed  in  said 
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agreemoDt"  The  contract  was  entered  into  on  the  tenth  da^  of 
I^ember,  1877.  The  case  was  tried  by  the  ooort  without  a  jniy, 
and  the  following  findings  were  made  and  filed  by  the  judge: 

"  First—That  on  the  tenth  day  of  December,  1877,  the  contract, 
exhibit  A,  attached  to  the  complaint  in  this  action,  was  entered  into 
between  said  plaintiff  and  the  defendant  through  and  by  the  then 
acting  street  commissioner  of  said  city. 

"Second — ^That  said  plaintiff  performed  the  work  in  said  con- 
tiact  provided  for  and  completed  the  same  on  or  about  the  —  day  of 
Jnlv,  1878. 

'*  Third — That  said  work  and  improvement  was  accepted  by  the 

Jfoper  authorities  after  its  completion,  and  on  or  about  the  —  aay  of 
uly,  1878. 

'*  Fourth — ^That  the  defendant  paid  to  plaintiff  on  account  of  said 
oontraet  in  warrants  on  its  treasurer  drawn  in  his  favor,  and  which 
were  dnly  paid,  the  following  amounts  at  the  respective  dates  of 
February,  25,  1878,  three  hundred  dollars;  April  1,  1878,  four 
hundred  doUars;  August  12,  1878,  eight  hundred  and  thirteen  dol- 
lars aod  five  cents — making  the  aggregate  payments  to  him  previ- 
onsly  of  one  thousand  five  hundred  and  thirteen  ^dollars  and  five 
eents. 

"  Fifth— That  between  the  sixth  day  of  July,  1878,  and  the  sixth 
day  of  August,  1878,  divers  claims  and  statements  were  presented  to 
the  city  clerk  and  filed  with  the  mayor  and  common  council  of  said 
city  by  laborers,  sub-contractors  and  material-men,  who  had  per- 
formed labor  and  provided  materials  for  said  plaintiff  in  the  per- 
formance of  said  contract,  and  which  were  used  therein,  and  which 
said  claims  were  each  indorsed  and  signed  by  said  plaintiff  and  by 
writing  indorsed  on  the  same,  admitted  by  him  to  be  correct;  and 
which  said  claims  amounted  in  the  aggregate  to  one  thousand  four 
hundred  and  twenty-three  dollars  andseventy-five  cents,  and  which 
were  duly  paid  by  defendant. 

"  Sixth — ^That  oetween  the  twenty-eighth  dav  of  June,  1878,  and 
&e  seventh  day  of  August,  1878,  divers  other  claims  and  statements 
vere  presented  by  divers  other  persons,  who  claimed  to  have  per- 
formed labor  and  furnished  materials  used  in  the  performance  of 
said  contract,  and  were  filed  with  the  said  mayor  and  common 
eooDcil  and  city  clerk,  and  which  claims  and  statements  amounted 
in  the  a^^^ate  to  the  sum  of  seven  hundred  and  thirty-six  dollars 
^d  twenty  cents.  That  all  of  said  last-named  claims  were  disputed 
hy  aaid  plaintiff,  and  that  said  disputes  yet  remain  unsettled  and  are 
yet  pen<ung  between  said  claimants,  and  said  plaintiff,  and  an  ac- 
tion is  now  pending  to  determine  the  same.'* 

"  As  a  conclusion  of  law  from  the  foregoing  facts  the  court  finds 
^t  the  defendant  is  entitled  to  judgment  i^ainst  the  plaintiff  for 
the  costs  in  its  behalf  expended,  and  it  is  so  ordered." 

We  do  not  think  that  the  conclusion  of  law  drawn  by  the  court 
from  the  facts  found  is  correct.  The  contract  price  for  the  work 
was  three  thousand  four  hundred  dollars.    The  defendant  paid  the 
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plaintiff  in  person  one  thoasand  five  hondred  and  thirteen  dolian 
and  five  cents,  and  paid  his  creditors,  who  had  done  work  and  for- 
nished  materials  for  the  improvement  of  the  streets,  one  thoasand 
fonr  hundred  and  twent7-tnree  dollars  and  seventj-five  cents.  If 
the  defendant  is  allowed  credit  for  both  of  these  snms  there  will 
still  remain  a  balance  to  the  credit  of  plaintiff  of  more  than  four 
hundred  dollars,  for  which  he  was  certainly  entitled  to  judgment. 

But  we  are  of  the  opinion  that  defendant  was  not  entitled  to  a 
credit  for  the  sum  of  one  thousand  four  hundred  and  twenty-three 
doUars  and  seyenty-fiye  cents,  paid  plaintiff's  employees,  unless  he 
consented.  The  contract  was  to  pay  the  plaintiff  in  a  certain 
manner,  and  the  contract  was  not  performed  by  the  payment  of  the 
money  to  plaintiff's  employees  without  his  consent. 

There  was  nothing  in  the  law  as  it  existed  when  the  contract  was 
made  authorizing  such  payment,  and  the  fact  that  by  a  subsequent 
act  of  the  legislature  such  a  law  was  passed  did  not  affect  the  pLaint- 
iff's  right.  The  legislature  could  not  by  an  act,  passed  after  this 
contract  was  made,  change  its  terms  or  authorize  a  performauce 
different  from  that  prescribed  in  the  contract:  Goodale  v.  Fennell, 
27  Ohio  St.,  426. 

It  is  a  well  settled  principle  of  law  that  one  person  cannot  without 
authority  pay  the  debt  of  another,  and  charge  the  amount  so  paid 
against  the  party  for  whose  benefit  the  payment  was  made;  and  we 
see  nothing  m  the  facts  of  this  case  which  take  it  out  of  the  general 
rule. 

If  it  should  appear  on  another  trial  of  this  case  that  the  payments 
to  other  persons  than  the  plaintiff  were  made  with  the  consent  or 
approval  of  the  plaintiff,  they  should  be  allowed;  but  we  cannot 
see  how  the  claims  in  dispute  between  the  parties  can  be  allowed 
against  the  plaintiff's  demand. 

Judgment  and  order  reversed  and  cause  remanded. 

Mybioe,  J.,  Boss,  J.,  MoEiNSTBY,  J.,  MoEbe,  J.,  and  Thornton, 
J.,  concurred. 


No.  8.669. 

BULKELET  V.  BaNE  OF  CaLIFOBNU. 

Ill  Bcmk,    FiUd  NommbertS,  1886. 

Absionmsnt  or  Claim— Aohom  bt  Attosnxt— Criminal  Irtknt  vot  PsnuMSDu— In 
an  action  by  an  attoniey,  on  an  aarigned  claim,  in  the  absence  of  any  pLealing  on  the  sabject 
and  of  evidence  showing  that  the  assignment  was  taken  with  the  intent  to  brioK  sait^  the 
ooort  will  not  presume^  from  the  fact  that  he  is  an  attorney  and  has  brought  suit,  that  he 
look  the  assignment  with  the  criminal  intent  specified  in  section  161  of  tfie  penal  oodew 

Wbbn  the  Evromos  »  Confliototo,  trb  Vbbdiot  will  not  be  disturbed. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
eoonty  of  San  IVanoisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendant  a  new  trial.  The  opinion  states  tiie 
&ots. 
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WSion  (k  WQ$on^  for  the  appellant. 
L  E.  BvXhdeyt  for  the  respondent. 

MisiGK,  J.  The  plaintiff  saed,  as  assignee  of  one  Qaimbie^  to 
nooT6T  the  amonnt  of  an  alleged  deposit  made  by  Qoimbie  with 
dafaodant. 

First.  A  point  made  by  appellant  ^defendant)  is :  The  plaintiff, 
being  an  attorney,  cannot  maintain  this  action,  the  assignment  to 
bim  being  void,  beeanse  of  section  161,  penal  code,  viz.:  **  Every 
stiorney  who,  either  directly  or  indirectly,  bays,  or  is  interested  in 
baling,  any  evidence  of  debt  or  thing  in  action,  with  intent  to  bring 
salt  thereon,  is  guilty  of  a  misdemeanor." 

Id  the  absence  of  any  pleading  on  the  subject,  and  of  evidence 
showing  that  the  assignment  was  taken  with  the  intent  to  bring  sait, 
le  irill  not  presume  from  the  fact  that  he  is  an  attorney  and  has 
brought  the  suit,  that  he  took  the  assignment  with  the  criminal  in- 
tent specified  in  the  section  above  quoted. 

Second.  Upon  the  questions  whether  the  defendant  received  the 
iDOQej  as  a  banker,  deposited  on  account  of  plaintiff's  assignor, 
whether  it  was  to  go  to  the  payment  of  the  debts  of  the  Carson  Mill 
Company  to  defendant,  and  the  other  questions  involved,  the  testi- 
^m  was  conflicting,  and  the  verdict  of  the  jury  is  decisive. 

We  see  no  error  in  the  record. 

He  judgment  and  orders  appealed  from  are  affirmed. 

McEbi,  J.,  Boss,  J.,  Morrison,  G.  J.,  MoELinstry,  J.,  Thornton, 
J, and  SsARPSTEiN,  J.,  concurred. 


No.  7,701. 

Bbtant  v.  Bane  of  Oalivobnia. 

InBamk,  FUed Ifwembtr tS,  1886^ 

ScrpumsiTAL  PiioonEDiNGS—AonoN  Against  Ddtok  or  Judgmknt  Dbbtob— Section 
^onzmo  18  Urodnstitutional.  -The  provision  of  section  720  of  the  code  of  civil  pro- 
•joe  porportii:^  to  authorize  the  judge,  by  order,  to  permit  the  judgment  creditor  to 
Mitote  and  m^mtAiw  an  action  agaiii8t.the  alleged  debtor  of  the  judgment  debtor  is  unoonsti- 
^^ioulaod  void,  for  the  reason  that,  b^  such  section,  no  notice  to  the  judgment  debtor 
^^  proceeding  is  provided  for;  otherwise  the  alleged  debtor  of  the  judgment  debtor  might 
voonpelled  to  pay  twioe. 

Apfsal  from  a  judgment  of  the  superior  court  of  the  city  and 
ttninty  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
10  oraer  denying  the  defendimt  a  new  trial.  The  opinion  states  the 
Ma.    The  opinion  in  department  is  reported  in  6  West  Ooast  Bep», 

H^3son  ik  WQaon^  for  tiie  appellant. 
L  R  BuUeley,  for  the  respondent. 

MiBiQS,  J.  The  plaintiff  herein,  Bryant,  had  judgment  against 
^  Quimbie;  atid  such  proceedings  were  had,  under  sections  714, 
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The  act  of  February  28, 1883,  reoealed  chapter  2  of  title  6  of  part 
3  of  the  political  code;  also,  ''all  laws  concerning  roads  and  high- 
ways in  conflict  with  this  act,  and  all  laws  applicable  to  particalar 
counties  of  this  state,  concerning  roads  and  highways,  are  hereby 
repealed." 

it  is  contended  by  appellant  that  the  effect  of  repealing  the  former 
law,  coupled  with  the  lactthat  by  section  2,641,  the  boards  of  super- 
visors of  the  several  counties  are  required  to  divide  their  respective 
counties  into  suitable  road  districts,  and  may  change  the  boundaries 
thereof,  must  be  construed  as  repealing  all  the  existing  road  dis- 
tricts, and  as  Butte  Mountain  road  district  was  organized  by  the 
board  of  supervisors  before  the  passage  of  such  act,  its  existence 
ceased  with  the  repeal  of  the  former  law.  We  cannot  accede  to  this 
view  of  the  law. 

Boad  districts  under  the  former  law  were  created  by  the  ordi- 
nances or  orders  of  the  boards  of  supervisors,  and  the  repeal  of  the 
law  under  which  they  acted  did  not  have  the  effect  of  invalidating 
their  lawful  acts  performed  while  the  law  was  in  force. 

It  might,  we  think,  with  equal  propriety,  be  contended  that  an  act 
of  the  legislature  abolishing  a  court  organized  by  virtue  of  a  stat- 
ute, rendered  its  judgments  previously  rendered  null  and  void. 

It  is  true,  the  statute,  as  amended  in  1883,  made  it  the  duty  of  the 
supervisors  to  divide  their  counties  into  road  districts,  but  until  this 
was  done  all  districts  in  existence  under  former  laws  continued  to 
be  and  remain  as  such :  ELall  v.  Superior  Court,  63  Gal. ,  174. 

The  object  of  the  new  law  was  not  to  bring  back  chaos,  but  to  es- 
•tablish  a  uniform  system  governing  the  highways  of  the  state. 

We  cannot  refer  in  detail  to  all  the  objections  made  by  appellant 
to  the  proceedings  in  the  court  below.  None  of  them  are,  as  we 
think,  of  such  a  character  as  to  demand  a  reversal  of  the  judgment, 
which,  with  the  order  denying  a  new  trial,  should  be  affirmed. 

FooTE,  C,  and  Beloheb,  C.  C,  concurred. 

By  the  Coubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 


No.  8.452. 

CHBisTy  V.  Spbing  Valley  Wateb  Works* 

In  Bank.    Filed  Novmber  25,  1886^ 

Pabtition— CoNGLUSiysNias  OF  JuDomNT— ErrBOT  of.— A  judgment  in  an  action  of 
partition  is  conclusive  as  to  the  title  under  which  the  parties  to  the  action  hold  in  couunon 
uie  land  piurtitioned  between  them.  It  does  not  have  the  legal  effect  of  dianging  the  title, 
or  d  vesting  anv  new  or  additional  title  in  the  land  allotted  and  stft  off  to  each  in  severalty. 
It  has  only  the  legal  effect  of  severing  the  unity  of  possession. 

Thx  Samb— Defendant  Must  Disolosb  Title  Aoquibbd  Pbndbntb  LiTi.~If  a  defendant 
in  an  action  of  partition,  after  he  has  filed  his  answer,  but  before  the  rendition  of  any  inter- 
locutory decree,  acquires  by  deed,  a  new  and  independent  title  to  the  premises  in  controversy, 
he  is  bound  on  the  trial  to  disclose  the  title  so  acquired;  otherwise,  the  judgment  of  the  court 
establishing  the  title,  as  it  was  found  to  exist  in  the  tenants  in  common,  lit  the  date  of  its  ren- 
dition, is  conclusive  upon  all  the  parties  as  to  whatever  titie  or  claims  to  the  land  thev  hjkd 
then  in  the  land.  And  in  a  subsequent  action  to  recover  possession  of  a  tract  awardeci  in 
severalty  to  a  party  to  the  action,  such  deed  cannot  be  relied  on  to  defeat  the  titie  established, 
by  the  judgment  in  partition. 
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Afl»SAii  .{rom  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant,  and 
from  an  order  denying  the  plaintiff  a  new  trial.  The  opinion  states 
the  facts. 

L  N.  Thome,  for  the  appellant. 
Fax  dk  Kdlogg,  for  the  respondent. 

MoKee,  J.  Appeal  from  a  judgment  for  defendant  and  an  order 
denying  a  motion  for  a  new  trial  in  an  action  of  ejectment  tried  by 
the  court  without  a  jury. 

The  motion  was  heard  and  decided  upon  a  statement  of  the  case 
proposedy  amended,  settled  and  certified  as  required  by  subdivision 
3  of  section  659,  code  of  civil  procedure.  The  grounds  of  the  mo- 
tion were  (1),  insufficiency  of  tne  evidence  to  justify  the  decision; 
(2)  the  decision  is  against  law;  (3)  errors  of  law;  and  the  statement 
contained  specifications  of  the  particulars  in  which  the  evidence  was 
alleged  to  be  insufficient  and  of  the  particular  errors  of  law  upon 
which  the  moving  party  intended  to  rely. 

Neither  at  the  settlement  of  the  sta4:ement,  nor  at  the  submission 
of  the  motion,  was  any  objection  made  to  any  irregularity  in  the  pro- 
eeedisg  on  the  motion.  The  motion  was  contested  and  submitted 
for  decision  without  objecting,  or  reserving  any  right  to  object,  that 
the  notice  of  the  motion  was  not  made  or  given  according  to  law. 
Such  being  the  case,  the  attorney  of  the  corporation  defendant 
waived  any  supposable  irregularity  in  the  notice  of  the  motion,  of 
which  he  now,  in  this  court,  for  the  first  time  seeks  to  avail  him- 
self. 

The  case  as  disclosed  by  the  statement,  is  an  action  of  ejectment 
to  recover  possession  of  four  parcels  of  land  situate  in  the  city  and 
county  of  San  Francisco,  and  described  as  parts  of  outside  land 
blocks  Nos.  774,  775,  858  and  867.  At  the  commencement  of  the 
action  the  Spring  Yalley  Water  Works  was  in  possession  of  the 
lands,  claiming  to  be  seized  in  fee  thereof,  and  that  the  plaintiff's 
ridbt  of  action  was  barred  by  the  statute  of  limitations. 

The  plaintiff's  right  of  action  is  founded  upon  mesne  conveyances 
of  ibe  property  from  one  Bobert  S.  Bandall,  to  whom  the  property 
had  been  finally  adjudged  in  severalty,  on  the  twenty-third  qi 
December,  1875,  in  an  action  between  himself  and  the  Sprmg  Valley 
Water  Works  and  others,  for  the  partition  between  them,  as  tenants  in 
common,  of  a  tract  of  land  described  as  **  that  certain  tract  of  land 
dtoated  in  the  city  and  county  of  San  Francisco  and  state  of  Oali^ 
foinia^  known  as  and  being  the  southeast  quarter  of  section  13, 
township  2  south,  range  6  west,  according  to  the  United  States  sur^ 
Tey  of  the  state  of  Oalifornia,  and  bemg  more  specifically  and 
ptrtienliurly  described,  as  the  same  is  delineated  ana  shown  on  the 
iQ^>  of  the  outside  lands  of  the  city  and  county  of  San  Francisco, 
made  under  and  bv  virtue  of  the  provisions  of  order  No.  800,  as 
lollowB,  to  wit:  All  those  certain  blocks  of  land  lying  westerly  ot 
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the  San  Miguel  rancho,  and  numbered  respeotively  863,  864,  866, 
856,  857,  868,  869,  870,  871,  872,  945,  946,  947,  948,  949;  also  so 
much  of  each  of  the  following  numbered  blocks  of  land  as  lies 
within  the  fences  enclosing  said  tract  of  land  erected  by  William 
Winter,  John  Kern  and  others,  about  the  year  1861,  to  wit:  blocks 
numbers  775,  776,  777,  778.  779,  780,  781,  852,  873,  944,  958,  967, 
956,  955,  954,  953.  952.  950,  867,  858,  all  lying  westerly  of  the  San 
Miguel  rancho." 

To  the  complaint  in  that  action  the  Spring  Yalley  Water  Works 
filed  an  answer  in  which  it  averred  ownership*  ''in  fee  and  in 
severalty  of  a  portion  of  said  tract  containing  about  thirty  acres, 
more  or  less,"  and  denied  that  the  plaintiff  was  tenant  in  common 
with  it,  or  with  any  other  of  the  defendants  in  the  action,  in  said 
lands,  or  owned  any  interest  in  the  same  in  common  with  the  de- 
fendants or  any  of  them.  But  the  court  found  that  the  plaintiffs 
and  the  defendants  were  tenants  in  common  of  the  tract  of  land 
sought  to  be  partitioned;  that  the  plaintiff  was  entitled  to  three- 
eighths  undivided  interest  in  the  tract,  and  the  Spring  Valley  Water 
Works  to  five-eighths  undivided  interest  therein,  and  upon  the  in- 
terlocutory decree  entered  upAn  ascertaining  the  respective  in teriests 
of  the  parties,  an  order  for  partition  was  entered  according  to  law. 
The  interlocutory  decree  was  entered  October  13,  1871,  and  such 
proceedings  were  had  under  it,  that  there  was  allotted  and  set  over 
to  Bandall  that  portion  of  the  property  which  is  described  in  the 
complaint  in  the  present  action,  and  to  the  Spring  Yalley  Water 
Works  a  different  portion  of  the  partitioned  premises.  The  allot- 
ments made  were  reported  to  the  court,  and  the  court  on  the 
twenty-third  of  December,  1875,  '*  ordered,  adjudged  and  decreed, 
that  said  report,  and  all  things  therein  contained,  do  stand  ratified 
and  confirmed,  and  that  the  partition  so  made,  as  aforesaid,  be 
firm  and  effectual  forever." 

That  judgment  was  conclusive  as  to  the  title  under  which  the 
parties  to  the  action  held  in  common  the  land  partitioned  between 
them:  Morenhaut  v.  Hignerra,  32  Gal.,  289.  But  it  did  not  have 
the  legal  effect  of  changing  the  title,  nor  of  vesting  any  new  or  ad- 
ditional title  in  the  land  allotted  and  set  off  to  each  in  sevendij. 
It  had  only  the  legal  effect  of  severing  the  unity  of  possession: 
Wade  V.  Deray,  50  Gal.,  376.  So,  at  common  law,  when  partition 
was  made,  pursuant  to  the  writ  de  partUione  fadenda,  and  the  shares 
are  allotted  in  severalty,  and  final  judgment  is  given,  that  the  parti- 
tion be  holden  firm  and  effectual  forever,  nothing  further  is  neces- 
sary; for  the  partition  is  completely  effected.  The  judgment  of  law 
operates  to  vest  in  each  party  a  sole  estate  in  his  allotment;  but 
nothing  further  is  wrought  than  to  affirm  or  ascertain  the  posses- 
sion:   Gave  V.  Holford,  3  Ves.,  656. 

Prima /ocie,  therefore,  the  plaintiff  was  entitled  to  judgment  against 
the  defendant  for  the  demanded  premises,  which  had  been  allotted 
and  set  over  to  his  grantor  by  the  judgment  in  partition. 
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But  by  its  decision  the  court  below  found  ownership  in  fee  of 

flie  demanded  premises  in  the  defendant  at  the  commencement  of 

fte  action.  The  decision  is  founded  upon  evidence  of  a  new  title 
aoqnired  by  the  defendant.  The  evidence  consisted  of  a  deed,  made 
on  the  fourth  of  January,  1871,  by  the  city  and  county  of  San 
Fnocisco  to  George  Turner,  of  a  tract  of  land  in  the  city  and 
ooQsty  of  San  Francisco,  embracing  the  demanded  premises;  and  a 
deed  of  said  demanded  premises  executed  and  delivered  by  said 
Tnmer  on  the  twenty-eighth  of  August,  1871,  to  the  Spring  Valley 
Water  Works. 

This  deed  was  obtained  by  the  defendant  after  it  had  filed  its  an- 
swer in  the  proceedings  for  partition,  but  before  the  rendition  of 
any  interlocutory  judgment  therein.  By  its  answer  it  claimed  to 
kold  the  land  occupied  by  it  adversely  to  the  plaintiff;  and,  under 
the  answer,  it  could  have  given  the  deed  in  evidence  to  sustain  its 
daim,  or  it  could  have  obtained  permission  to  amend  its  answer  so 
as  to  include  the  deed  as  evidence  of  a  right  in  itself,  acquired  pend- 
ing the  proceedings. 

in  one  way  or  the  other,  it  was  bound  to  disclose  its  adverse 
elaims  to  the  land,  so  that  the  court  might  ascertain  and  determine 
them:  De Uprey  v.  De  XJprey,  27  Oal.,  329;  Morenhout  v.  Higuerra, 
32Cal.,  291;  BoUa  v.  Navarro,  33  Oal.,  465. 

If  they  were  not  disclosed,  the  judgment  of  the  court  established 
the  title,  as  it  was  found  to  exist  in  the  tenants  in  common,  at  the 
date  of  its  rendition,  and  it  was  conclusive  upon  all  the  parties  as  to 
Thatever  title  or  claims  to  the  land  they  had  then  in  hand. 

Presntaably,  the  title  established  by  the  judgment  was  derived 
hj  the  original  tenants  in  common  from  the  city  of  San  Francisco  as 
tie  sonrce  of  title.  Being  tenants  in  common  under  titles  derived 
^  that  source,  they  need  not  have  resorted  to  the  statutory  mode 
of  proceeding  for  partitioning  the  lands  which  they  held  under  it. 
Thej  oonld  have  made  a  voluntary  partition  among  themselves,  by 
^h  particular  tenant  in  common  receiving  from  all  the  others  a 
coQTeyance  of  the  undivided  shares  of  those  others  in  the  particu- 
lar parcels  of  the  tract  intended  to  be  allotted  to  that  one  respect- 
ively. If  that  mode  had  been  followed,  it  is  not  doubtable  that  a 
convejance,  executed  and  delivered  at  the  date  of  the  judgment  by 
the  Spring  Yalley  Water  Works  and  the  other  tenants  in  common  to 
their  co-tenant  !KandaIl,  of  the  parcels  of  the  land  allotted  to  him, 
vonld  have  passed  to  him  all  the  right  in  the  land  which  had  been 
•oquired  through  the  Turner  deed  by  the  Spring  Valley  Water 
Works.  The  judgment  in  partition  under  the  code  works  in  the 
svne  way.  In  the  one  case  the  deed  and  in  the  other  the  judgment 
grates  as  an  estoppel  to  the  parties,  making  it  so  as  to  prevent 
either  from  impeaching  the  title  of  the  other. 

The  deed  from  Turner  to  the  defendant,  pending  the  partition 
Proceedings,  did  not,  therefore,  vest  in  the  defendant  a  new  title  to 
the  demanded  premises  which  can  be  maintained  against  the  title 
established  by  the  judgment  in  partition,  and  the  decision  of  the 
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ooort  below,  that  it  vested  ownership  in  fee  of  the  land  in  the  defend- 
ant, is  not  sustained  by  the  evidence,  and  is  against  law. 

Judgment  and  order  reversed  and  cause  remanded. 

MoBBisoN,  G.  J.,  Boss,  J.,  and  Mybick,  J.,  concurred. 

Thobnton,  J.,  DISSENTING.  I  dissent.  The  title  derived  from 
Turner  by  the  Spring  Valley  Water  Works  was  never  in  issue  in  the 
partition  suit  mentioned  in  the  prevailing  opinion,  and^  therefore, 
was  not  bound  by  the  judgment  in  that  suit. 


No.  8,944. 
PlEBCE  v.    GUITTABD  ET  AL. 
In  Bank,    Filed  November  f5,  1JS86. 

Mabk  to  Designate  Goods— Fraudulent  Imitation  of  with  Intent  to  DeobivkEit- 
JOINED— Trade  Mabk. — Where  one  person  who  has  establisbed  a  business  for  his  goods, 
carries  it  on  under  a  given  name  or  with  a  particular  mark,  it  is  a  fraud  on  him  for  some  other 
person  to  assume  the  same  name  or  mark,  or  the  same  with  a  slight  alteration,  in  such  a  way 
as  to  induce  persons  to  deal  with  him  in  the  belief  that  they  are  dealing  with  the  person  who 
has  gi^en  a  representation  to  the  name  or  mark.  In  such  case  equity  will  enjoin  the  fraud- 
ulent use  of  such  name  or  mark,  whether  the  same  constituted  a  trade  mark  or  not. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco /entered  in  favor  of  the  defendants,  and 
from  an  order  denying  the  plaintiff  a  new  trial.  The  opinion  states 
the  facts. 

Charles  P.  Bella,  for  the  appellant. 
Wheaton  <k  Harpham,  for  the  respondents. 

Boss,  J.  The  complaint  aUeges  that  the  plaintiff  for  more  than 
thirteen  years  next  preceding  the  commencement  of  this  action  has 
been,  and  still  is,  engaged  in  the  manufacture  and  sale  of  a  choco- 
late called  and  known  as  *'  German  Sweet  Chocolate  " — "  the  name 
of  German  being  that  of  one  Samuel  German^  who  was  on  and 
before  the  nineteenth  of  June,  1867,  employed  and  who  has  ever 
since  been,  and  is  now,  employed  by  plaintiff  in  the  manufacture  of 
the  said  chocolate,  and  who,  on  said  nineteenth  of  June,  1867,  for  a 
valuable  consideration,  duly  assigned  and  transfered  to  the  plaintiff 
the  exclusive  right  to  use  his,  the  said  German's,  name  upon  the  said 
chocolate  so  as  aforesaid  made  and  manufactured,  and  upon  tiie 
labels  and  cases  containing  the  same,  and  generally  to  use  the  said 
name  of  German  as  a  trade  mark  therefor;'  that  me  chocolate  has 
long  been  well  and  favorably  known  in  the  trade  and  to  the  public 
generally  by  the  name  of  ''  German  Sweet  Chocolate,*'  and  has  been 
and  is  now  extensively  sold  under  that  name,  and  now  is,  and  for  a 
long  time  has  been,  the  source  of  large  profits  to  the  plaintiff;  that 
during  the  time  mentioned  it  had  been,  and  still  is,  put  up  by  the 
plaintiff  in  the  form  of  a  cake  of  about  five  inches  in  length  and 
two  and  one-half  inches  in  width,  each  cake  inclosed  in  a  wrapper 
and  label,  which  has  on  a  gilt  background  a  green  panel  with  ara- 
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besqne  border,  in  the  center  of  which  is  a  white  star  snrroanded  by 
the  words  ''German  Sweet  Ghocolate;"  that  the  said  wrapper  and 
label  with  the  said  words  and  figures  thereon  were  appropriated  by 
plaiotiff  to  his  exclusive  use  as  a  trade  mark  to  designate  the  origin 
and  ownership  of  said  ''German  Sweet  Chocolate,  and  has  been 
snch  ever  since;  that  the  defendants  for  more  than  four  years  last  past 
have  been  and  still  are  manufacturing  and  selling  an  inferior  article 
of  chocolate  in  the  form  of  a  cake  similar  in  shape  to  the  "  German 
Sweet  Chocolate  *'  of  the  plaintiff,  put  up  in  wrappers  and  labels  of 
about  the  same  size  and  shape  as  the  plaintiff's,  and  bearing  the 
words  " Sweet  German  Chocolate**  in  a  green  panel  on  a  yellow  or 
gilt  background,  with  arabesque  pattern;  that  the  wrappers  and 
labels  of  the  defendants  are  fraudulent  imitations  of  those  of  the 
.  plaintiff,  and  were  and  are  calculated  and  intended  by  the  defend- 
ants, and  each  of  them,  to  deceive  dealers  and  purchasers,  and  to 
mislead  them  into  using  their  inferior  article  instead  of,  and  as  and 
for  the  chocolate  manmactured  by  the  plaintiff,  and  has  had  and 
continues  to  have  that  effect  to  the  serious  injury  of  the  plaintiff. 
And  the  plaintiff  prays  a  decree  restraining  defendants  from  making 
or  causing  to  be  made,  or  in  any  manner  using  wrappers  or  labels 
haying  upon  them  the  words  *  *  Sweet  German  Chocolate  "  or  any 
words,  fif^ires  or  designs  resembling  or  imitating  the  words,  figures 
and  designs  used  by  the  plaintiff  as  his  trade  mark,  and  also  for  an 
acconnting  of  profits  alleged  to  have  been  made  by  defendants  out 
of  the  alleged  fraudulent  sales,  and  for  damages. 

At  the  trial  plaintiff  was  nonsuited,  and  the  appeal  is  from  the 
judgment  given  against  him,  as  also  from  an  order  refusing  him  a 
new  trial. 

The  plaintiff,  after  giving  evidence  that  for  many  years  he 
has  manufactured  at  Dorchester,  Massachusetts,  a  chocolate  under 
the  name  of  "  German  Sweet  Chocolate,"  put  up  in  the  form  and 
manner  stated  in  the  complaint,  and  sold  throughout  the  country, 
testified  as  follows:  "  I  applied  the  name  of  '  German  Sweet  Cho- 
colate' to  that  chocolate  at  Dorchester  in  1866.  I  applied  it 
becaose  it  was  a  good  name  and  I  wished  to  place  upon  the  market 
a  new  brand  of  sweet  chocolate  of  improved  manufacture.  I  got  the 
name  from  Samuel  German,  and  he  authorized  me  to  use  it.  In 
June,  1866,  -  aboiit  the  time  I  commenced  the  manufacture, — I  ob- 
tained it  because  I  wanted  to  use  his  name  and  I  wanted  his  au- 
thority to  use  it.  In  the  earlier  years  of  the  manufacture  by  me  of 
'German  Sweet  Chocolate,*  Samuel  German  was  personally  engaged 
in  the  manufacture  of  it,  but  owing  to  his  advancing  age  and  infirmi- 
ties, he  has  been  given  lighter  work  to  do  since.  The  'German 
Sweet  Chocolate '  has  been  sold  and  known  to  the  trade  under  that 
name,  and  by  the  labels  I  have  mentioned,  since  1866.  At  the  time 
I  had  adopted  the  name  and  those  labels,  no  other  chocolate  was 
sold  or  known  to  the  trade  under  similar  symbols,  or  under  a  name 
of  which  the  word  '  German  *  formed  a  part.  I  appropriated  the 
Bame  '  German  Sweet  Chocolate,  made  by  S.  German,  Dorchester, 
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Massaohusefcts/  to  my  ezolusiye  use,  as  a  trade  mark  for  that  choco- 
late, with  the  design,  symbol  and  device  as  appear  by  the  labels  I 
have  mentioned,  and  I  still  claim  the  same,  as  1  always  have,  as  my 
trade  mark.'* 

The  witness  gave  farther  testimony  tending  to  show  that  he  has 
ever  since  sold  his  chocolate  extensively  tnroaghoat  the  United 
States  and  received  pecaniary  profits  therefrom,  and  that  the  choco- 
late sold  bv  the  defendants  nnder  the  name  of  ''Sweet  G-erman 
Chocolate,'  is  of  inferior  aaality.  Other  witnesses  testified  that 
the  chocolate  sold  by  defenaants  is  inferior  to  that  of  the  plaintifiTs, 
and  is  boaght  by  the  jobbers  at  a  less  price  than  plaintiff's  chocolate 
can  be  boaght  for,  and  is  retailed  by  them  to  the  pablic  as  and 
for  the  ' '  German  Sweet  Chocolate  "  of  the  plaintiff. 

A  witness  named  Doyle  testified  on  behalf  of  the  i)laintiff,  that  he 
was  in  the  employ  of  defendants  as  foreman  at  the  time  their  label 
was  gotten  ap,  and  had  formerly  been  connected  with  a  large  hoase 
in  New  Yoik  that  had  the  New  York  agency  for  Walter  Baker  &  Com- 
pany, of  which  firm  the  plaintiff  was  sole  member,  and  that  he  was 
consolted  by  defendants  in  regard  to  the  name  to  be  pat  on  their 
label;  that  defendant  Gaittard  asked  him  what  Walter  Baker  & 
Company  called  their  chocolate,  and  he  replied  ''German  Sweet 
Chocolate,"  when  Gaittard  said:  ''  We  will  reverse  it  and  call  oars 
Sweet  German  Chocolate."  This  witness  farther  testified:  ''  I  had 
many  conversations  with  Gaittard  aboat  Baker's  chocolate  before 
the  one  I  have  mentioned.  The  object  of  those  consaltations  was 
to  get  at  Baker's  castomers,  whom  1  knew,  being  connected  with  the 
hoase  that  was  their  New  York  agent.  That  was  the  beginning  of 
the  consaltations  aboat  Baker.  He  asked  me  who  were  the  largest 
oastomers  we  had  for  Baker's  goods  in  consaltations  we  had,  and  I 

give  him  the  name  of  the  large  firms  in  Philadelphia,  New  York, 
hioago,  Jtc.,  to  whom  he  sold  his  Sweet  German  Chocolate." 
Upon  this  state  of  facts — which,  as  the  case  is  presented,  we  mast 
accept  as  trae — ^we  are  of  opinion  that  it  is  not  necessary  to  decide 
whether  the  plaintiff's  label,  with  the  accompanying  words  and  de- 
vices, constitnted  a  trade-mark,  and  as  snch  the  exclasive  property 
of  the  plaintiff,  for  the  reason  that  it  is  a  fraad  on  a  person  who  has 
established  a  bnsiness  for  his  goods  and  carries  it  on  nnder  a  given 
name  or  with  a  particalar  mai^,  for  some  other  person  to  assume 
the  same  name  or  mark,  or  the  same  with  a  slight  alteration,  in  aach 
a  wav  as  to  indace  persons  to  deal  with  him  in  the  belief  that  they 
are  dealing  with  the  person  who  has  given  a  representation  to  the 
name  or  mark:  Lee  v.  Hawley,  5  Chy.  App.  Cas.  L.  B.,  165.  Eqaity 
gives  relief,  said  the  sapreme  coart  of  the  United  States  in  McLean 
V.  Fleming,  96  U.  S.,  251,  ''npon  the  groand  that  one  man  is  not 
allowed  to  offer  his  goods  for  sale,  representing  them  to  be  the  man- 
nfactare  of  another  trader  in  the  same  commodity.  Sappose  the 
latter  has  obtained  celebrity  in  his  manafactare,  he  is  entitled  to  all 
the  advantages  of  that  celebrity,  whether  resalting  from  the  greater 
demand  for  his  goods  or  from  the  higher  price  the  pablic  are  willing 
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to  give  for  ihe  article,  rather  than  for  the  goods  of  the  other  manu- 
facturer, whose  reputation  is  not  so  hija^  as  a  manufacturer.  Where, 
therefore,  a  party  nas  been  in  the  habit  of  stamping  his  goods  with 
a  particular  mark  or  brand,  so  that  the  purchasers  of  his  goods  hav- 
ing that  mark  or  brand  know  them  to  be  of  his  manufacture,  no  other 
manufacturer  has  a  right  to  adopt  the  same  stamp;  because,  by  doing 
so,  he  would  be  substantially  representing  die  goods  to  be  the  man- 
ufacture of  the  person  who  first  adopted  the  stamp,  and  so  would, 
or  might  be,  depriviag  him  of  the  profit  he  might  make  by  the  sale 
of  the  goods  which  the  purchaser  mtended  to  onjy* 

That  the  unlawful  purpose  was  deliberately  designed  and  effectu- 
ated clearly  appears  from  the  testimony  given  at  the  trial.  The 
motion  for  nonsuit  should,  therefore,  have  been  denied. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 

MiBiOK,  J.,  MofiBisoN,  0.  J.,  and  MoEsx,  J.,  concurred.       • 


No.  8,441. 

Ganahl  et  al.  v.  Soheb  bt  al. 

InBaiUL    FiMtNavember U,  1886, 

Void  Salib  bt  Pbobatb  Courts— AonoN  bt  Hub  vob  Pbopkbtt  Sold,  Must  bb 
Bbouoht  Withik  Thbbb  Ybabs  Aptbb  Salb.— The  provision  of  the  probate  act  that  **  no 
action  for  the  recovery  of  any  estate,  sold  by  an  executor  or  administrator,  under  the  provis- 
ions of  this  chapter,  shall  be  maintained  by  any  heir  or  other  person  claiming  under  the  de- 
ceased testator  or  intestate,  unless  it  be  commenced  within  three  years  next  after  the  sale," 
applies  to  all  sales,  void  as  well  as  voidable,  made  by  probate  courts,  of  real  estate  belonging 
to  persons  who  have  died  since  the  passage  of  the  probate  act;  and  this,  although  the  inval- 
idity of  the  sale  results  from  an  insuffloienoy  in  the  notice  for  the  appointment  of  the  ad- 
ministarator. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  fa^or  of  the  defendants,  and 
from  an  order  denying  the  plainti£G9  a  new  trial.  The  opinion  states 
the  facts. 

■ 

Carter  P.  Pomeroy^  for  the  appellants. 
H.  J.  TUden,  for  the  respondents. 

Boss,  J.  The  plaintiffs  claim  title  to  the  lot  of  land  in  contro- 
versy as  the  heirs  at  law  of  Henry  Ghmahl,  who  died  intestate  in  the 
state  of  G^rgia  on  the  twelfth  day  of  May,  1865.  In  1867,  one 
Andrew  D.  Smith  filed  in  the  probate  court  of  the  city  and  county 
of  San  Francisco,  where  the  property  is  situate,  a  petition  for  letters 
of  administration  on  the  estate  of  said  deceased,  and  an  order  was 
subsequently  made  by  the  court  appointing  him  administrator.  In 
the  course  of  his  administration  oi  the  estote,  Smith  presented  to 
the  probate  court  a  petition  for  the  sale  of  the  property  involved  in 
the  action,  the  court  made  an  order  directing  ite  sale,  and  pursuant 
to  that  order  it  was  sold  and  afterwards  confirmed  to  one  Leon 

Vo.  101^-4. 
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Smith,  to  whose  interest  the  defendants  subsequently  succeeded. 
At  the  time  of  sale  the  plaintiff,  Henry  Gk>rdon  Gwahl,  was  a 
minor,  but  he  attained  his  majority  more  than  three  years  before 
the  commencement  of   this  action.    With   respect  to   the  other 

Elaintiffs,  it  is  not  denied  that  the  five  years  statute  of  limitations 
arred  whatever  rights  they  acquired  as  heirs  at  law  of  the  deceased 
Ganahl.  But  in  addition  to  the  five  years  statute,  the  defendants, 
amongother  defenses,  plead  the  three  years  statute  of  the  probate 
act.  That  statute,  in  force  when  the  sale  in  question  was  made, 
provided  that  ''  no  action  for  the  recoverv  of  any  estate,  sold  by  an 
executor  or  administrator  under  the  provisions  of  this  chapter,  anall 
be  maintained  by  any  heir  or  other  person  claiming  under  the  de- 
ceased testator  or  intestate,  unless  it  be  commenced  within  three 
years  next  after  the  sale."  The  succeeding  section  reserved  to 
minors,  and  others  under  le^al  disability  to  sue,  the  right  to  com- 
mence such  action  at  any  tune  within  three  years  after  the  removal 
of  the  disability. 

If  this  provision  of  the  probate  act  applies  to  the  present  case, 
the  instruction  of  the  court  below  was  correct,  and  the  verdict  of  the 
jury  should  not  be  disturbed.  It  is  contended,  however,  on  behalf 
of  the  appellant  that  it  does  hot  apply,  because,  as  is  claimed,  the 
notice  given  of  the  application  for  tne  appointment  of  Andrew  D. 
Smith  as  administrator  did  not  conform  to  the  statute,  and  that, 
therefore,  his  appointment  was  void.  The  regularity  of  the  subse- 
quent proceedings  in  the  matter  of  the  administration  of  the  estate, 
in  so  far  as  mere  matter  of  form  is  concerned,  we  do  not  understand 
to  be  questioned.  In  Harlan  v.  Peck,  33  Oal.,  515,  it  was  held  that 
the  provision  in  question ' 'applies  to  all  sales,  void  as  weU  as  voidable, 
made  by  probate  courts,  of  real  estate  belonging  to  persons  who 
have  died  since  the  passage  of  the  probate  act.  Insufficiency  of 
the  petition  for  the  sale  was  what  rendered  the  sale  in  that  oaae  void, 
but  there  is  no  distinction  in  principle  between  the  insufficiency  in 
the  petition  for  sale,  or  in  the  notice  of  sale,  and  insufficiency  in  the 
notice  of  the  appointment  of  the  administrator,  or  oilier  insufficiency 
in  the  progress  of  the  administration.  In  the  case  of  McNeil  v. 
First  Cong.  Soc,  4  West  Coast  Bep.,  421,  relied  on  by  appellant,  the 
court  had  no  jurisdiction  of  the  subjed  matter,  for  tiie  reason  that 
the  deceased  died  prior  to  the  passage  of  our  probate  law.  In 
Prjor  V.  Downey,  60  Cal.,  388,  the  point  here  involved  did  not  arise. 
There  is  nothing  in  that  case  inconsistent  with  what  was  decided  in 
Harlan  v.  Peck,  on  the  authority  of  which  case  the  judgment  is 
affirmed. 

Mtbioe,  J.,  and  Mobbibon,  C.  J., concurred. 

Thobnton,  J. ,  OONOUBBINO.  I  ooncuT  in  the  judgment  on  the  ground 
that  the  action  is  barred  by  the  general  statute  oi  limitationa. 
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No.  U,029. 

Mtbiok  bt  il.  t;.  Stobriob  Ooxjbt  op  Oontba  Oosta  County. 

In  Bank.    F%led  November  fSS,  1885. 

Afpbal  from  Justiok's  Coubt— Trial  in  Supbbiob  Court.— The  takuKof  an  appeal  from 
ft  joitice's  court  on  questions  of  law  and  fact  does  not  ^7e  the  appellant  a  right  to  have  the 
action  tried  de  novo,  unless  a  trial  upon  the  issues  of  fact  as  made  in  the  justice's  court  had 
alzsady  been  had  in  that  tribunaL  Thus,  where  issue  is  joined  in  the  iiistice's  court,  but  the 
action  is  dismissed,  without  trial,  hy  the  justice,  upon  the  ground  that  the  complaint, 
althoQ£:h  actually  filed,  was  not  so  indorsed,  on  appeal  the  superior  court  cannot  try  the 
UsoesL  It  should  reverse  the  judgment  and  send  the  case  baok  for  trial  on  the  issues  ten- 
dered by  the  pleading. 

Appligation  for  a  writ  of  review.    The  opinion  states  the  facts. 

G,  W.  Boune,  for  the  petitioners. 
MU18  dk  Jones,  for  the  respondent. 

FooTB,  C.  Application  for  a  writ  of  review.  The  case  in  hand 
originated  in  jostioe's  ooart  to  recover  damages  caused  by  the  tres- 
pass of  stock  on  plaintiffs  land.  A  change  of  venue  was  obtained 
to  another  justice  s  court,  but  before  such  transfer  of  the  cause  an 
answer,  demurrer  and  motion  to  dismiss  had  been  filed  by  the  de- 
fendant. When  the  action  came  on  for  trial  a  second  motion  was 
made  by  the  defendant  to  dismiss  it  on  the  ground  that  the  justice 
in  whose  court  it  was  originally  brought  had  failed  to  indorse  on 
the  complaint  that  it  was  filed  as  required  by  law.  The  motion  was 
sustains  and  the  case  dismissed,  a  judgment  bein^  rendered  in 
favor  of  the  defendant  for  costs.  Thereupon  the  plaintiff  appealed 
upon  law  and  facts  to  the  superior  court.  There  the  point  was 
DUftde  that  such  court  had  only  jurisdiction  to  affirm  or  reverse  the 
judgment  of  the  justice's  court,  but  had  no  power  to  try  the  case  on 
the  issues  raised  by  the  pleadings.  But  the  appellate  court  took  a 
different  view  of  the  matter,  and  trving  the  case  upon  the  issues  of 
law  and  fact,  rendered  a  judgment  for  the  plaintiff. 

The  taking  of  the  appeal  on  *'  law  and  facts"  would  not  give  the 
right  to  have  the  action  tried  de  novo,  unless  a  trial  upon  the  issues 
of  fact  as  made  in  the  justice's  court  had  already  been  in  that 
tribunal.  Such  issues  were  there  jnade  up,  and  there  is  no  ob- 
jection urged  in  any  quarter  that  jurisdiction  did  not  there  exist  to 
try  the  cause.  The  justice  refused  to  enter  upon  such  trial  upon 
ttie  ground  that  the  complaint,  although  actually  filed,  was  not  so 
indorsed  and  dismissed  the  action. 

If  the  superior  court  in  this  instance  had  a  right  to  try  a  case  upon 
isBoes  of  fact,  which  was  within  the  jurisdiction  of  a  justice  of  the 
peace,  who  had  never  passed  upon  such  issues  as  tendered,  the 
former  tribunal  might  be  said  to  have  original  jurisdiction  in  such 
eases »  which  is  contrary  to  the  statute. 

It  will  not  do  to  say  that  a  justice  of  the  peace  by  declining  to 
perfoTm  so  plain  a  duty,  even  under  a  mistaken  opinion  of  law,  can 
force  an  appellate  tribunal  to  assume  his  place.  He  must  first  pro- 
ceed to  do  what  the  law  reauires  of  him;  then,  if  his  judgment  upon 
issues  of  fact  be  appealed  urom,  a  new  trial  of  them  can  be  bad  in 
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the  manner  declared  by  law  to  be  appropriate.  In  effect,  he  dis- 
missed ihe  case  at  Uie  costs  of  the  plaintiff.  The  superior  court 
should  have  reversed  that  judgment  and  sent  the  case  back  for  trial 
on  the  issues  tendered  by  the  pleadings. 

It  could  not  have  been  contemplated  by  those  who  framed  and 
passed  the  statute  which  controls  the  case,  that  an  action  which  was 
within  the  jurisdiction  of  a  justice  of  the  peace  could  be  tried  on 
issues  of  fact  in  the  superior  court  which  had  never  been  passed  on 
by  the  lower  tribunal. 

It  is  claimed  that  in  the  case  of  the  People  ex  rd,  Hitchcock  v. 
Freelon,  8  Oal.,  618,  a  different  view  of  the  Jaw  as  to  this  matter 
was  token.  We  see  nothing  there  which  conflicts  with  the  position 
we  here  assume.  In  the  former  case  the  issues  raised  were  passed 
on  by  the  lower  court  and  a  trial  de  novo  was  possible,  and  it  was 
simply  held  that  wh^re  on  appeal  such  trial  was  ordered,  the  county 
court  might  entertain  it  without  sending  it  back  to  the  former  ooort. 

In  Ourtis  v.  Superior  Oourt,  63  Oal.,  436,  it  was  announced  that 
an  appeal  would  lie  to  the  superior  from  a  justice's  court,  where  issues 
of  fact  had  been  rais^  and  passed  (mi  without  any  evidence  being 
given  on  the  trial.  There  a  trial  was  had  because  the  lower  court 
passed  upon  the  issues  of  fact  raised  by  the  pleadings  and  exercised 
its  jurisdictional  functions  bj  ^ving  judgment  thereon  without  any 
evidence  to  support  its  decision.  And  if  error  was  thereby  com- 
mitted, it  was  reviewable  on  appeal.  And  a  new  trial  being  proper, 
it  was  rightfully  allowed  to  take  place  in  the  appellate  court. 

In  the  case  now  being  considered,  the  lower  court  did  not  pass 
upon  the  issues  of  facto  raised  by  the  pleadings  or  render  any  judg- 
ment thereon,  but  expresdy  refused  to  do  so. 

We  conclude,  therefore,  that  the  action  of  the  superior  court  of 
Oontra  Gosto  county  in  the  premises  was  beyond  its  lurisdiction,  the 
judgment  rendered  ttierein  void,  and  should  be  annulled. 

Sgahls,  0.,  and  Belcheb,  0.  0.,  concurred. 

By  the  Coubt.  For  the  reasons  given  in  the  foregoing  opiaion, 
the  judgment  is  annulled. 

Mtrioe,  J.    I  do  not  concur. 


No.  8.605. 

Bradley  v.  StJPBBioB  Ooubt  ov  Alameda  County. 

Xn  Bank,    FiUd  November  25,  X885, 
Application  for  a  writ  of  review  held  without  merit. 

Application  for  a  writ  of  review. 

Oeo.  W.  TyUr,  for  the  petitioner. 

The  Ooubt.    Application  for  a  writ  of  review.    We  find  no  moril 
in  the  application  and  it  nmst  be  deoied  and  dismissed.   So  orderod. 
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PiOFSB  v.  Lie. 

DepetrimmU  IVo.    JWaitf  NovewSbertS^  2886, 

Cbhokal  Law— Oontikuanob  or  Tbial— Dkfxndakt  When  Entitled  to— Absbnob  of 
WIT5X88B.— The  refusal,  in  a  criminal  case,  to  sraat  the  defendant  a  continuance  of 
the  trUl,  on  aooount  of  tiie  abeeace  from  the  oounty  of  witnesses  in  his  behalf,  is  error,  when 
it  ftppesn,  from  the  unoontradicted  affidavit  of  the  defendant,  that  such  witnesses  were 
reiaonsbly  snbpcenaed;  that  the  facts,  stating  them,  which  the  defendant  expected  to  prove 
b^them  were  material  to  the  defense;  that  he  oonld  not  prove  the  same  facts  by  anjr  other 
vitoesae^  and  that  he  expected  to  be  able  to  procure  their  attendance  if  tne  trial  was 
postponea. 

TBI  &ua— SBLr-Dvnras— Bahoxb  to  Lm  ob  Limb  Need  not  bb  Shown  Beyond 
SuMMTABLB  DouBT. — To  establish  the  plea  of  self-defense  it  is  not  necessary  that  the  fact  of 
dumges  to  life  or  limb  should  be  shown  by  the  evidence  beyond  a  reasonable  doubt;  and  an 
ostnictioD  to  that  effect  is  erroneous. 

Tn  Same— Chabaoteb  or  DBrENDAHT—EviDENOS— Reason  able  Doubt.— In  a  criminal 
prosecation  the  consideration,  by  the  jnryi  of  evidence  of  the  defendant's  character  is  not 
confined  to  cases  where  the  guilt  of  the  aocnised  is  doubtful.  Hie  jury  must  take  such  evidence 
isto  coBsidenitioa  for  tha  purpose  of  dBiemniniog  whether  it  createt  a  reasonable  doubt  of  his 
guilt 

Afiul  from  a  jndgiaeiKt  of  the  superior  court  of  Mono  ooantj, 
eatered  upon  a  yerdiot  eonyietiiig  the  defendant,  and  from  an  order 
denjing  mm  a  new  trial.    The  opinion  states  the  facts. 

Wm.  0.  Parker,  W.  H.  Virdbn,  and  Paul  W.  Bennett,  for  the 
appellant. 

E.  C.  Marshall,  attorney  general,  for  the  respondent. 

MoBsmois,  0.  J.  The  defendant  ivas  convicted  in  the  superior 
court  of  the  connty  of  Mono,  on  an  information  charging  him  with 
■o  ananlt  with  mtont  toeommit  murder,  and  from  thi  judgment  of 
coDTiotion,  as  well  as  from  the  order  denying  his  motion  for  a  new 
trial,  he  appeala  to  this  oonrk 

It  will  not  be  neeeesary  for  as  to  examine  all  the  alleged  errors 
iapoied  to  the  coort  belonr,  particularly  those  in  connection  with 
8d?6nty  inBtraotions  in  the  oaae^  as  the  judgment  will  have  to  be 
reversed  upon  the  &rst  point  made  on  the  appeal. 

When  the  case  was  called  Hoar  trial  in  the  court  below,  defendant 
interposed  a  motion  for  eontinuanee,  which  was  denied.  The  basis 
oi  the  applieation  was  the  non-appearance  of  two  witnesses  in  behalf 
of  the  defensew  These  witnesaee,  named  Hayes  and  Hill,  were  ab- 
sent from  the  county  of  Mono,  and  were,  respectively,  in  the  coun- 
ties of  Muriposa  and  Calaveras.  The  defendant,  in  order  to  have 
them  subpomaed,  aceording  to  the  statute  in  such  case  provided, 
made  the  affidavit  and  proewed  the  order  named  in  section  1,330  of 
the  penal  code,  and,  in  pursuance  thereof,  the  witnesses  were  duly 
and  regularly  subpoBnaed  in  the  counties  where  found.  Notwith- 
standing this  fact,  they  failed  to  appear  at  the  trial,  and,  in  conse- 
qoence  of  theix  non-appearanoe,.  defendant  moved  the  court  for  a 
eontinuanoe  of  the  cause,  which  motion  was  denied.  The  motion  was 
accompanied  by  an  affidavit  showing  due  service  of  a  subpoena; 
what  mcis  the  defendant  enacted  to  prove  by  the  absent  witnesses; 
that  the  faots  (stating  them)  wove  material  to  the  defense;  that  he 
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ootdd  not  prore  the  same  iaots  by  any  other  witnesses^  and  that  he 
expected  to  be  able  to  proonre  their  attendance  if  the  trial  was  post- 
poned to  some  fntare  (by.  The  soffioiency  of  the  affidavit  was  not 
questioned  by  the  attorney  for  the  i>eople,  bat  the  motion  was  denied 
tor  the  reasons  stated  in  the  following  order: 

''The  coart  then  and  there  denies  the  defendant's  motion  for  a 
continnance  of  the  trial  of  said  cause,  giving  as  a  reason  for  deny- 
ing the  same  that  the  court  is  the  ^ardian  of  the  interests  of  the 
county;  that  a  jury  is  already  in  attendance  and  the  court 
cannot  put  the  county  to  the  expense  of  calling  another  jury,  and 
that  it  may  appear  during  the  course  of  the  trial  that  other  witnesses 
could  testify  to  the  same  facts  as  mentioned  in  defendant's  affidavit 
for  continuance;  and  the  affidavit  shows  that  the  evidence  would  be 
cumulative." 

The  only  proper  reason  ^ven  by^  the  court  for  denying  the  de- 
fendant's motion  for  a  contmuance  is,  that  the  affidavit  shows  that 
the  evidence  would  be  cumulative.  We  fail  to  find  any  such  thing 
in  the  [affidavit.  On  the  contrary,  the  affidavit  -states  ' '  that  the 
said  facts  which  affiant  can  prove  by  Hayes  and  Hill  (the  absent 
witnesses)  cannot  be  proved  by  any  other  person  or  persons."  By 
section  1,052  of  the  penal  code,  it  i»provided  that ''  when  an  action  is 
called  for  trial,  or  at  any  time  previous  thereto,  the  court  mi^,  upon 
sufficient  cause,  direct  the  trial  to  be  postponed  to  another  day." 

Under  the  provisions  of  the  law,  as  well  as  under  article  1,  section 
13,  of  the  constitution,  the  defendant  was  entitled  to  the  personal  at- 
tendance of  his  witnesses  at  the  trial,  and  on  a  proper  showing 
(which  was  made  in  this  case)  to  a  continuance,  and  it  was  error  to 
deny  such  motion.  It  was  so  held  by  the  court  in  the  case  of  Peo- 
ple V.  McOory,  41  Oal.,  458.  The  court  there  says:  '* There  was  a 
sufficient  showing  as  to  the  materiality  of  the  absent  witnesses,  and 
there  was  apparently  no  lack  of  diligence  in  the  effort  to  procure 
their  attendance.     The  attorney  general  has  failed  to  point  out  any 

{articular  wherein  the  affidavit  was  defective,  and  I  discover  none, 
think  the  showing  was  sufficient,  and  the  motion  should  have  been 
granted,  particularly  as  this  was  the  first  motion  for  a  continuance." 
All  that  was  said  by  the  learned  justice  (Crockett)  in  the  foregoing 
case  applies  with  full  force  to  the  case  we  are  now  considering. 

There  are  errors  assigned  which  it  is  unnecessary  for  the  court  to 
pass  upon,  excepting  some  in  relation  to  the  instructions.  As  we  have 
already  remarked,  about  seventeen  instructions  were  moved  by  the 
prosecution  and  fifty-ei^ht  by  the  defense.  It  is  reasonable  to  sup- 
pose that  these  instructions  embodied  all  the  law  it  was  necessary  to 
f^ive  the  jury,  but  after  passing  on  these  instructions  and  giving  a 
arge  number  of  them  to  the  jury,  the  court  proceeded  of  its  own 
motion  further  to  charge  the  jury,  and  in  such  charge  fell  into  at 
least  two  errors,  which  will  be  noticed. 

The  court  said :  ' '  You  will  apply  the  evidence  in  this  case  to  th< 
law  of  justifiable  homicide,  I  have  read  to  you,  and  if  you  believe 
from  the  evidence,  beyond  a  reaaonabte  doubt,  that  the  dfefendant  ai 
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the  time  he  fired  the  shot  was  in  imminent  danger  of  losing  his  life 
or  of  haying  inflicted  upon  him  a  great  bodily  injury,"  etc.  It  was 
not  necessary  that  the  fact  of  danger  to  life  or  lim  b  should  be  shown 
by  the  eyidence  beyond  a  reasonable  doubt  to  entitle  him  to  acquittal, 
and  we  cannot  say  that  the  defendant  was  not  prejudiced  by  such  an 
erroneous  instruction  at  the  end  of  the  charge  to  the  jury. 

Another  error  occurs  in  the  closing  part  of  the  charge  which  is 
equally  serious  and  erroneous.  Charging  the  jury  on  the  question 
of  good  character  the  court  said:  ''Evidence  of  character  can  only 
be  considered  in  relation  to  the  particular  crime  charged  in  cases 
where  tiie  {^uilt  of  the  accused  is  doubtful." 

This  is  contrary  to  the  rule  laid  down  by  the  supreme  court  in 
nnmerons  cases.  It  will  be  sufficient  to  refer  to  two  or  three  of 
these  cases:  People  v.  Ashe,  44  Gal.,  288;  Peojple  y.  Bell,  49  Id., 
485.  In  the  latter  case  the  court  says:  '*  The  jury  must  take  such 
eyidence  [of  character]  into  consideration  for  the  purpose  of  de- 
termining whether  it  creates  a  reasonable  doubt  of  his  guilt." 

It  is  not  improper  for  us  to  call  the  attention  of  the  court  below,  as 
well  as  other  superior  judges,  to  the  suggestion  of  Justice  Btddwin 
in  the  case  of  reople  y.  Gibson,  17  Oal.,  283,  on  the  subject  of 
instructions  to  the  jury  in  criminal  cases. 

Judgment  and  order  reyersed,  and  cause  remanded  for  a  new  trial. 

MxRiaE,  J.,  concurred. 

Thobhton,  J.    I  concur  in  the  judgment. 


Na  9,884. 

Eastkbby  V.  Out  of  Napa. 

Depmimient  Tvn,    Filed  November  tS,  1885, 
ApfiaIi  hbld  without  xebit. 

Appeal  from  an  order  of  the  superior  court  of  Napa  county,  de- 
nying the  plaintiff's  motion  for  a  change  of  the  place  of  tried. 

B.  8.  Brooks  and  Wm.  Leviston,  for  the  appellant. 
W.  F.  Henning  and  Estee  &  Boait,  for  the  respondent. 

Beloheb,  O.  0.  The  appellant  has  failed  to  file  any  points  and 
authorities,  and,  after  examining  the  record,  we  see  no  merit  in  his 
appeal.    The  order  should,  therefore,  be  affirmed. 

SsABLS,  0.,  and  Foote,  0.,  concurred. 

Si  the  Ooubt.  For  the  reasons  giyen  in  the  foregoing  opinion, 
the  order  is  affirmed. 
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No.  8,348. 

Wood  t;.  Bbadlet  it  il. 

In  Bank    FiUd  NommAtr  fS^  IHSS. 

FoBBOLOBUBB  OP  AHflBWMWffT  LiBN— ExTntomsHHiRT  OF  PmoB  LiBi.— Jndgment  Affinnad 
for  the  reasons  given  in  the  opinion  of  the  department,  reported  in  5  West  Coast  Rep.,  234. 

Appeal  from  a  jnd^ent  of  the  superior  court  of  the  city  and 
oounty  of  San  Franeieco,  entered  in  favor  of  the  defendants.  The 
facts  are  stated  in  the  opinion  in*  department,  reported  in  6  West 
Coast  Bep.,  234. 

J.  M.  Wood,  for  the  appellant. 

Parker,  Shafter  dk  Waterman,  for  the  respondents. 

Mybioe,  J.  This  case  was  decided  by  this  court  in  department 
one,  January  20,  1885,  6  West  Coast  Bep.,  231.  Hearing  in  bank 
having  been  granted  and  had,  we  are  satisfied  with  the  reason  given 
in  department,  the  judgment  is,  therefore,  affirmed. 

Boss,  J.,  MoEee,  J.,  MoBBisoN,  C  J.,  MoEzNSiRT,  J.,  and  Thorn- 
ton, J.,  concurred. 


No.  9,996. 

Ban  FRANonoo  i;.  Low. 

In  Bank.    FUed  ITovembtt  96. 1886. 

Sdppldcsntal  Tax  Roll  Ikvaliix— Judgment  affirmed  on  authority  of  People  v.  Pitte- 
burg  R.  R.  Co.,  ante,  page  27. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  Ban  Francisco,  entered  in  favor  of  the  defendant.  The 
facts  were  similar  to  those  in  People  t.  Pittsburg  B.  B.  Co.,  anie, 
page  27. 

David  McOlure,  W.  T.  Baggett  and  J.  A.  Waymire,  for  the  appel- 
lant. 

McAlliBter  A  Bergin,  PUisbury  dt  Standing ,  WUmn  <t  Wihon,  Jarboe 
(t  Harrison  and  Floyd  (t  Wood,  for  the  respondent* 

The  Court.  This  case  presents  for  deeision  precisely  the  same 
question  as  was  involved  in  People  v.  Pittsburg  Railroad  Company, 
ante,  page  27.  Upon  the  authority  of  that  case,  the  judgment  here 
is  affirmed. 

MxRiOK,  J.,  and  Thornton,  J.,  dissented. 
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SUPREME  COURT  OF  COLORADO, 
Hall  et  al.  v.  Hale. 

October  Ttmu  lif86. 

MnnsG  CiADc— Location— Anhual  Work— Extension  or  Tim  fob  Doing.— -Appellee 
iocitod  tbe  claim  in  oontroveny  on  Jane  7, 1878.  On  August  7, 1878,  he  oeased  work  on  the 
gopei^,  and  did  none  during  1879.  On  June  12, 1880,  appellants  relocated  the  premiseB. 
T^Kretfter,  in  September,  1880.  appellee  re-entered  and  penormed  one  hundred  dollars  worth 
of  work.  Hdd,  that  the  appellee  had  not  abandoned  tne  daim,  thi^  under  the  act  of  oon« 
VKmoi  January,  1880,  amending  section  2,324  of  the  United  States  revised  statutes,  the 
time  in  which  he  could  perform  the  annual  labor  was  extended  to  December  31, 1880. 

Appeal  from  the  district  coart  of  Oaray  county.  The  opinion 
states  the  facts. 

Johi  (?.  Taylor  and  8.  P.  Boae,  for  the  appellants. 
H,  0.  Montague^  for  the  appellee. 

HsLM,  J.  The  only  controversy  in  this  case  relates  to  the  per- 
formance of  annual  labor  under  act  of  congress  of  January,  1880. 
Appellee  located  the  Geneva  lode  on  the  eighth  day  of  June,  1878; 
on  the  seventh  of  August  following,  he  ceased  work  upon  the  prop- 
erty. Nothing  was  done  by  him  in  1879,  and  on  June  12,  1880, 
appellants  relocated  the  premises  as  abandoned  ground,  calling  it 
the  Empire  lode.  Thereafter,  and  in  September,  1880,  appellee  re- 
entered and  performed  one  hundred  dollars  worth  of  work. 

The  act  of  congress  above  mentioned  is  an  amendment  of  section 
2,32i,  revised  statutes  of  the  United  States,  and  reads  as  follows: 
ProTided,  that  the  period  within  which  the  work  to  be  done  annually 
on  all  unpatented  mining  claims  shall  commence  on  the  first  day  of 
Janoary  succeeding  the  date  of  location  of  such  claim;  and  tliis 

section  shall  apply  to  all  claims  located  since  the  tenth  day  of  May, 

1872.  J  J' 

Under  the  law,  as  it  stood  at  the  date  of  the  Geneva  location,  the 
work  done  by  appellee  held  the  claim  only  until  June  8,  1879.  It 
would  have  been  necessary  for  him  to  perform  an  additional  one 
kundred  doUars'  worth  of  work  by  June  8,  1880.  The  foregoing 
statnte,  adopted  January  22,  1880,  could  not  be  retro-active,  so  as  to 
^▼est  a  rignt  appellee  had  already  acquired  under  the  law.  Oou- 
gress  could  not  say  to  him :  It  is  true  that,  by  the  law  as  it  now  stands, 
jon  have  a  right  to  perform  this  annual  labor  at  any  time  prior  to 
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June  8,  1880,  but  we  propose  to  cnt  off  six  months  of  that  time  and 
limit  yon  to  the  calendar  year  ending  December  31,  1879.  Such  a 
construction  would  not  be  tolerated.  To  so  hold  might  result  in  a 
legislative  forfeiture  of  a  man's  property  without  any  fault  on  his 
part.  The  first  of  January,  1880,  had  passed  before  appellee  could 
possibly  know  of  the  law,  and,  therefore,  it  would  be  an  absolute 
impossibility  to  comply  with  its  provisions,  if  he  had  not  previously 
chanced  to  do  so.  if  congress  could  take  away  six  months  of  the 
time  theretofore  allowed,  tney  could  deprive  him  of  eleven.  Suppos- 
ing appellee  had  located  on  the  eighth  day  of  December  instead  of 
June,  he  would  then  have  had  until  the  eighth  day  of  December, 
1880,  to  perform  the  work.  But,  adopting  the  foregoing  interpreta- 
tion, his  year  would  be  reduced  to  twenty- three  days. 

Congress  entertained  no  such  intention.  What  did  that  body 
mean,  then,  by  saying  that  the  act  should  apply  to  claims  located 
during  the  seven  and  one-half  years  prior  to  the  date  of  its  passage? 
Simply  this:  That,  as  to  such  locations,  the  calendar  year  should 
also  be  the  period  for  performing  the  annual  labor;  and  the  statute 
must  be  construed,  in  cases  like  this,  to  operate  as  an  extension  and 
not  as  an  abridgement  of  the  locator's  time.  It  must  be  held  to  have 
given  appellee  until  the  thirty-first  day  of  December,  1880,  to  per- 
form the  labor,  which,  without  the  statute,  he  was  required  to  do 
upon  the  property  by  the  eighth  day  of  June  preceding. 

It  follows,  therefore,  that  on  the  twelfth  day  of  June,  1880,  the 
property  was  not  subject  to  re-location;  and  that  the  attempted  re- 
-  location  thereof  by  appellant  was  void. 

The  judgment  is  affirmed. 


Packeb  v.  People. 

October  Term.  1885.    ' 

Murder— Repkal  of  Law  Prescribing  Punishment.  —  Where  the  law  authorizing  and 
prescribing  the  punishment  for  murder  is  repealed,  without  a  saving  clause,  after  a  murder 
has  been  committed,  a  conviction  therefor  cannot  be  had  under  a  law  subsequently  enacted. 

The  Same— Conclusion  op  Indictment— An  indictment  for  murder,  which  concludes 
thatiihe  killing  was  done  "  against  the  peace  and  di«:nity  of  the  people  of  the  state  of  Colo- 
rado," will  not  be  quashed  although  it  is  shown  by  the  indictment  that  the  crime  was  com- 
mitted when  Colorado  was  a  territory. 

The  Same— Manslaughter  Included  in  Murder. — Manslaughter  is  an  included  offense 
in  the  crime  and  charge  of  murder,  and  is  sufficiently  charged  and  covered  by  a  good  indict- 
ment for  murder. 

The  Same— Void  Conviction— Once  in  Jeopardy,— If  a  defendant  is  convicted  of  mur- 
der, in  a  proceeding,  wherein  the  court  was  without  jurisdiction  to  try  him  for  that  crime,  he 
has  not  been  once  in  jeopardy,  and  may  subsequently  be  tried  for  manslaughter. 

A  Repeal  of  Laws  Prescribing  the  Ponishmknt  for  Murder  is  not  a  repeal  of  laws 
affecting  the  crime  of  manslaughter. 

Error  to  the  distxict  court  of  Hinsdale  county.  The  opinion 
states  the  facts. 

Haines  dk  Brown,  for  the  plaintiff  in  error. 

I.  H.  Thomas,  attorney  general,  for  the  defendant  in  error. 
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Begk,  G.  J.  The  plaintiff  in  error ,  Alfred  Packer,  was  indicted, 
tried  and  convicted  at  the  April  term,  1883,  of  the  district  court  of 
Hinsdale  county  for  the  murder  of  one  Israel  Swan. 

The  indictment  charges  that  said  murder  was  committed  by  the 
prisoner  in  Hinsdale  county,  on  the  first  day  of  March,  1874,  said 
Hinsdale  county  then  being  in  the  territory  of  Colorado,  but  at  the 
time  of  the  trial  in  the  state  of  Colorado. 

The  jury  returned  a  verdict  of  guilty  as  charged  in  the  indictment, 
and  that  the  killing  was  premeditated. 

Motions  for  new  trial  and  in  arrest  of  judgment  were  made,  and 
OTormled  by  the  court  below.  The  prisoner  was  then  sentenced  to 
be  executed;  whereupon,  a  writ  of  error  was  sued  out  of  this  court, 
and  made  to  operate  as  a  supersedeas  so  as  to  stay  the  execution  of 
the  sentence  until  we  could  review  the  proceedings  on  error. 

The  case  has  been  argued  and  submitted,  and  we  proceed  briefly  to 
pass  upon  such  questions  as  appear  to  demand  attention. 

Several  errors  have  been  assigned,  but  counsel  for  prisoner  say, 
in  their  brief  filed  in  the  cause,  that  the  only  errors  relied  upon  in 
this  court,  are  those  which  question  the  validity  of  the  indictment; 
and  that  it  will  be  unnecessary  to  refer  to  others,  inasmuch  as  the 
case  will  have  to  be  reversed  under  the  rule  established  in  the  case 
of  Garvey  v.  People,  6  Col.,  559. 

We  agree  with  counsel  for  the  prisoner,  that  the  judgment  must 
be  reversed.  The  sections  of  the  criminal  code  which  authorized 
aod  prescribed  the  punishment  for  murder  were  repealed  by  the 
legislature  without  a  saving  clause,  after  the  crime  was  committed, 
and  before  the  conviction  now  complained  of.  This  point  was  raised 
and  carefully  considered  in  the  Garvey  case,  and  we  have  no  reason 
for  changing  the  views  there  expressed.  The  motions  for  new  trial 
and  m  arrest  of  judgment  should  have  been  allowed.  Going  back, 
liowe?er,  to  the  indictment,  we  think  the  court  ruled  correctly  in 
denybg  the  motion  to  quash  it.  That  pleading  appears  to  have 
heen  correct  in  form  and  substance. 

The  objection  made  to  the  concluding  clause  of  the  indictment, 
appears  to  us  to  be  wholly  without  merit.  It  was  that  the  indict- 
ment concludes  that  the  killing  was  committed  against  the  peace  and 
dignity  of  the  people  of  the  state  of  Colorado;  whereas,  say  the  counsel, 
there  was  no  state  of  Colorado  in  existence  at  the  time  of  the  killing 
in  March,  1874.  True,  the  form  of  government  has  been  changed 
since  the  latter  date,  from  a  territorial  form,  to  that  of  a  state.  The 
^ifiws  of  attorney  general  Urmy,  that  no  rights  were  forfeited  by  the 
t^^tion,  is  an  answer  to  this  whole  line  of  argument.  The  same 
citizens  who  comprised  the  territorial  government,  were  the  citizens 
vho  framed  and  adopted  the  state  constitution,  and  upon  its  taking 
^7ect  they  immediately  became  citizens  of  the  new  state.  Instead 
cf  sweeping  away,  by  a  dash  of  the  pen,  the  laws  which  had  been 
fl^e  by  this  same  citizenship,  and  by  which  the  territory  had  been 
P^erned  for  many  years — the  whole  body  of  laws  was  preserved  by  the 
CDnstitntion  as  the  laws  of  the  state,  both  in  civil  and  in  criminal 
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matters  until  they  should  be  amended  or  repealed  by  the  state  leg- 
islature, and  other  provisions  made  to  supply  their  place. 

Section  1  of  the  schedule  declares  that  all  laws  in  force  at  the 
adoption  of  the  constitution,  not  inconsistent,  should  remain  as  of 
the  same  force  as  before,  until  they  expired  by  their  own  limita- 
tion, or  are  altered  or  repealed  by  the  general  assembly;  also,  that 
all  prosecutions  and  rights  of  actions  shall  continue  as  if  the  form 
of  government  had  not  been  changed,  when  not  inconsistent  with 
the  constitution. 

Section  2  provides,  among  other  things,  that  ''all  indictments 
which  have  been  found,  or  hereafter  may  be  found,  and  all  informa- 
tions which  have  been  filed,  or  may  hereafter  be  filed,  for  any  crime 
or  offense  committed  before  the  constitution  takes  effect,  mav  be 
proceeded  upon  as  if  no  change  had  taken  place,  except  as  other- 
wise provided  in  the  constitution." 

These  are  necessary  saving  clauses,  and  proper  to  be  inserted  in 
a  constitution,  for  while  it  is  not  the  business  of  the  framers  of  a 
constitution  like  ours  to  prepare  and  submit  to  the  people  a  code  of 
laws,  it  is  their  duty  to  preserve  existing  laws  until  the  legislature, 
the  proper  law-making  body,  can  be  convened  to  amend  or  repeal 
such  existing  laws  as  they  think  proper,  and  to  prepare  such  new 
laws  as  appear  to  them  necessary  for  the  benefit  of  the  new  state. 
We  do  not  agree,  however,  with  the  attorney-general,  that  past  trans- 
actions or  crimes  ahaU  be  prosecuted  under  the  laws  so  preserved  by 
the  constitution,  after  the  same  have  been  modified  or  repealed. 
The  saving  clause  inserted  in  a  constitution,  for  the  purpose  stated, 
is  of  the  same  force  as  a  saving  clause  in  a  statute;  the  whole  may 
afterwards  be  repealed  by  the  legislature  without  a  further  saving, 
and  the  ends  of  justice  may  be  thus  partially  or  wholly  defeated, 
according  to  circumstances. 

Mr.  Cooley,  in  his  Constitutional  Limitations,  p.  47,  thus  speaks 
of  the  functions  of  a  state  constitution :  "It  is  not  the  beginning  of 
a  community,  nor  the  origin  of  private  rights;  it  is  not  the  fountain 
of  law,  nor  the  incipient  state  of  government.  *  *  *  It  grants  no 
rights  to  the  people,  but  is  the  creature  of  their  power,  the  instru- 
ment of  their  convenience  Designed  for  their  protection  in  the 
rights  and  powers  which  they  possessed  before  the  constitution  was 
made,  it  is  but  the  frame-work  of  the  political  government,  8aid 
necessarily  based  upon  the  pre-existing  condition  of  laws,  rights, 
habits  and  modes  of  thought." 

Eeferring  again  to  sec.  2  of  the  schedule,  we  remark,  that  it  pre- 
served the  law  concerning  murder  as  it  existed  before  the  adoption 
of  the  constitution,  so  as  to  enable  the  courts  to  punish  crimes  of 
this  character,  committed  under  the  territorial  organization.  This 
effect  continued  until  the  sections  of  the  former  statute  prescribing 
the  punishment,  were  repealed  by  the  state  legislature.  In  the 
present  case,  this  occurred  before  the  trial  of  the  accused.  There 
Avns  Hn  exception  in  the  constitutional  saving  clauses,  but  it  in  no 
way  invalidate!  the  prosecutions  referred  to.     It  simply  required 
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all  process  to  run  in  the  name  of  "  I  he  People  of  the  State  o/Golorado,^* 

and  all  prosecutions  to  be  carried  on  in  the  name  and   by  the 
antiioritj  of  "  l^he  People  of  the  State  of  Colorado'^'  and  to  conclude, 

"  against  the  peace  and  dignity  of  the  same." 

This  was  a  proper  and  legitimate  constitutional  provision,  and  in 
DO  mauuer  infringed  the  rights  of  those  accused  of  having  com- 
mitted offenses  prior  to  the  adoption  of  the  constitution. 

It  was  but  a  simple  requirement  that  the  form  of  process  and  pro- 
ceedings in  the  courts  should  run  in  the  name  of  the  state,  whether 
the  subject  matter  of  litigation  arose  prior  or  subsequent  to  the 
change  m  the  form  of  the  government. 

Such  objections  to  the  indictment  in  this  case  are  without  force, 
dnce  the  form  complained  of  in  no  way  prejudices  the  rights  of  the 
plaintiff  in  error. 

The  prisoner's  counsel  contend  that  he  has  been  once  in  jeopardy, 
and  that  he  cannot  now  be  remanded  for  trial  upon  the  included  of- 
fense of  manslaughter  contained  in  the  indictment,  but  that  the 
jadgment  must  be  reversed  and  the  prisoner  unconditionally  dis- 
chained.  This  proposition  cannot  be  maintained.  A  similar  appli* 
cation  was  made  in  Ghirvey's  case,  after  the  judgment  of  reversal. 
It  was  contended,  upon  the  hearing  of  a  writ  of  habeas  corpus,  that  the 
oondition  of  the  law  was  such,  at  and  since  his  trial  for  murder, 
that  he  could  not  lawfully  be  tried  for  any  offense  charged  in  the 
mdictment.  We  denied  this  application  for  a  discharge,  for  reasons 
given  in  the  opinion.  Bee  Oarvey's  case,  7  OoL,  384;  3  West 
Coast  Bep.,1. 

We  stiU  entertain  the  views  there  expressed.  The  basis  of  the  ap- 
plication here,  is  former  jeopardy.  But  Packer  has  never  been  in  legal 
jeopardy  on  account  of  his  crime.  The  proceedings  attending  his 
trial  and  sentence  were  clearly  illegal,  and  on  account  of  the  errors 
committed  we  reverse  the  judgment. 

Under  ttie  changed  condition  of  the  statute,  the  court  erred  in 
patting  Packer  upon  trial  for  murder,  for  the  reason  that  no  law 
na  then  in  existence  to  punish  him  for  that  offense.  It  erred  in 
duurgmg  the  jury  that  if  certain  allegations  were  found  to  be  true, 
fhey  must  return  a  verdict  of  guilty  of  murder. 

It  also  erred  in  overruling  the  motions  for  new  trial  and  in  arrest 
of  judgment,  and  in  pronouncing,  upon  the  verdict  of  the  jury,  the 
death  sentence.  Section  18  of  article  2  of  the  constitution  pro- 
Tides:  ''  If  the  judgment  be  reversed  for  error  in  law,  the  accused 
shall  not  be  deemed  to  have  been  in  jeopardy." 

Hacalaughter  has  always  been  recognized  as  an  included  offense 
in  the  crime  and  charge  of  murder,  and  to  be  sufficiently  cliarged 
iod  covered  by  a  good  indictment  for  murder. 

The  legislature  of  1881  repealed  only  two  sections  of  the  law  of 
homicide,  being  those  which  related  wholly  to  the  punishment  for 
anrder.  Neither  the  law,  practice,  or  proceedings  concerning  this 
daas  of  offenses,  were  interfered  with  by  that  body. 
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Subsequentlj  the  legislature  of  1883  amended  the  law  of  man- 
slaughter, but  with  a  saving  clause,  that  when  such  crime  was  com- 
mitted before  that  revision,  it  should  be  enquired  of,  prosecuted 
and  punished  in  accordance  with  the  law  in  force  at  the  time  of  its 
perpetration:    Laws  1883,  page  151,  sec.  5. 

We  have  seen  that  there  was  no  force  in  the  objections  to  the 
form  of  the  indictment  in  this  case.  No  such  change  has  been 
made  in  the  law,  as  would  render  the  indictment  in  this  case  wholly 
void.  The  crime  of  murder  has  always  existed  in  the  territory  and 
state  of  Colorado,  without  change  as  to  the  elements  of  crime 
necessary  to  constitute  the  statutory  offense.  It  has  consequently 
always  been  an  indictable  offense.  The  form  of  the  indictment,  as 
well  as  the  proceedings  for  its  trial  and  punishment  have  always 
been  substantially  the  same  as  at  common  law. 

The  district  court,  as  stated,  committed  errors  of  law  in  the 
judgment  and  proceedings  below,  but  there  appearing  to  be  no  sub- 
stantial objection  to  the  mdictment,  we  preceive  no  reason  why  the 
prisoner  may  not  be  put  upon  his  trial  thereon  for  the  crime  of 
manslaughter. 

Another  claim  made  by  the  plaintiff  in  error,  or  counsel  for  him, 
is,  that  he  is  the  recipient  of  a  legislative  pardon,  and  entitled  to 
be  discharged  from  custody  on  that  ground. 

It  is  argued  that  the  act  of  the  legislature  of  March,  1881,  upon 
its  approval  by  the  governor,  operated  and  was  a  legislative  pardon 
as  to  all  past  crimes  of  the  grade  of  murder,  and  bv  virtue  of  that  act 
the  crime  itself  was  wiped  out  so  effectually  that  the  prisoner  cannot 
be  tried  or  punished  lor  any  offense  arising  out  of  the  same  trans- 
action. We  cannot  endorse  this  proposition.  Manslaughter,  as 
well  as  murder,  is  a  clearly  defined  statutory  offense,  indictable 
as  such,  and  with  statutory  penalties  attached.  It  has  always  been 
punishable  according  to  the  law  in  force  at  the  time  of  the  commis- 
sion of  the  offense. 

We  have  recognized  the  rule,  that  under  our  statute  an  indictment 
for  murder  includes  the  minor  offense  of  manslaughter,  and  the 
accused  may  be  found  guilty  of  manslaughter  under  such  an  indict- 
ment if  the  proof  warrants  such  a  verdict. 

It  may  also  be  conceded  that  if  a  prisoner  be  indicted  for  murder, 
and  the  jury  return  a  verdict  of  *'  not  guilty,"  that  he  cannot  there- 
after be  convicted  of  manslaughter.  In  the  present  case,  however, 
the  finding  was  guilty  of  murder,  whereas  the  court  was  without 
jurisdiction  to  try  the  prisoner Jor  that  crime. 

The  j^hole  proceedings  subsequent  to  the  indictment,  therefore, 
being  null  and  void,  and  it  being  necessary  to  reverse  and  set  aside 
the  judgment,  for  this  cause,  he  cannot  be  said  to  have  been  tried 
upon  the  charge  of  manslaughter,  much  less  to  have  been  either 
pardoned  or  acquitted  of  the  offense. 

The  judgment  of  the  district  court  is  reversed,  the  motion  to  dis* 
charge  the  prisoner  denied,  and  the  cause  remanded  for  further 
proceedings  according  to  law. 
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City  of  Denver  v.  Vehnia. 

October  Term,  1886, 

Municipal  Ck)BPORATioNs — Damage  to  Pbivatb  Property— Impbovino  Streets.— A 
eoQititational  provision  that  **  private  property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation."  will  not  give  an  abutting  owner  a  right  to  recover  from  a  muni- 
cip«l  corporation,  for  injuries  caused  by  a  reasonable  change  or  improvement  of  the  street,  by 
the  proper  authorities,  in  a  cu«ful  manner. 

Thi  Same— Official  Grade— Established  bt  Ordinance.— V^There  the  grade  of  a  street 
hn  been  6xed  by  oidinance,  one  who  purchases  abutting  property,  is  not  warranted  in  rely> 
iDg  apon  the  outward  appearance  of  the  street  in  determining  the  grade;  it  is  his  duty  to  in- 
quire of  the  proper  city  officers. 

The  Same  -Keducino  Street  to  Official  Grade. — ^Where  the  official  grade  of  a  street 
vA  aa  adjoining  sidewalk  are  the  same,  they  should  each  be  reduced  to  the  established  level 
tt  the  isme  time.  A  failure  so  to  do  will  render  the  city  liable  for  injuries  resulting  to  an 
tbQtting  land  owner. 

Appeal  from  the  oonnty  coart  of  Arapahoe  coonty.  The  opinion 
states  the  facts. 

Frcciik  Tdford  and  John  (7.  StaUcup,  for  the  appellant. 
G.  H.  Gray,  for  the  appellee. 

Beck,  C.  J.  This  is  an  action  against  a  municipal  corporation  for 
damages  to  property  fronting  upon  a  public  street,  which  damages 
are  alleged  to  have  been  caused  by  the  grading  of  a  sidewalk  im- 
mediately in  front  of  such  property. 

The  trial  was  to  the  court  without  a  jury,  and  the  finding  and  judg- 
ment were  in  favor  of  the  plaintiff  below,  Thomas  Yernia,  the 
amount  thereof  being  the  sum  of  one  thousand  two  hundred  dollars. 
Exceptions  were  saved  to  the  finding  and  judgment,  which  we  deem 
sufficient  to  aathorize  us  to  review  the  case  upon  the  law,  under  sec. 
113  of  the  code  of  civil  procedure,  which  section  provides  as  follows : 
"Exceptions  taken  of  opinions  and  decisions  of  the  district  and 
coaiity  courts,  upon  the  trial  of  causes  in  which  the  parties  agree 
that  both  matters  of  law  and  fact  may  be  tried  by  the  court,  shall  be 
deemed  and  held  to  have  been  properly  taken  and  allowed ;  and  the 
party  excepting  may  assign  for  error,  before  the  supreme  court,  any 
decision  or  opinion  so  excepted  to,  whether  such  exception  relates 
to  receiving  improper,  or  rejecting  proper  testimony,  or  to  the  final 
judgment  of  the  court  upon  the  law  and  the  evidence." 

The  plaintiff,  Yernia,  alleges  in  his  complaint  that  on  or  about 
December  23,  1881,  he  purchased  two  lots  fronting  on  Larimer 
street,  in  the  city  of  Denver,  between  Twenty-fifth  and  Twenty- 
sixth  streets,  and  that  he  afterwards  erected  two  brick  store  build- 
ings upon  the  surface  of  said  lots,  and  fronting  upon  said  street. 
He  alleges  that  the  street  had  been  graded  slightly  at  that  point 
prior  to  his  purchase,  and  that  a  horse-railway  line  had  been  estab- 
lished in  the  center  of  the  street,  and  that  the  line  so  established 
vas  being  operated  at  that  time  and  continued  to  be  operated  on 
the  same  grade,  up  to  the  bringing  of  this  suit.  This  grade  was  nearly 
op  a  level  with  the  surface  of  his  lots.  He  states  various  acts  of  the 
city  which  induced  him  to  believe  that  the  grade  of  the  street,  at 
the  time  of  his  purchase,  and  at  the  time  of  erecting  his  buildings, 
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was  the  established  grade  of  said  street^  at  which  it  would  be  per- 
manently maintained,  and  that  so  believing,  he  made  his  improve- 
ments accordingly.  That  about  the  month  of  April,  1882,  which 
was  after  his  buildings  had  been  erected,  the  city  compelled  him  to 
lay  a  stone  sidewalk  in  front  of  said  lots  and  buildings,  on  a  grade 
about  three  feet  below  the  natural  surface  of  his  lots,  and  about  the 
same  depth  below  a  board  sidewalk  previously  laid  in  front  of  his 
buildings.  He  further  avers  that  said  grade  was  much  below  the 
grade  at  which  the  street  was  then  being  maintained. 

The  plaintiff  alleges  that  the  excavation  of  this  cut  or  grade 
rendered  ingress  from  the  street  and  sidewalk  to  his  buildings  and 
egress  therefrom  to  the  sidewalk  and  street,  difficult.  That  it  conld 
-only  be  effected  by  steps  which  he  was  compelled  to  erect,  and  that 
his  property  was  rendered  almost  worthless  for  building  purposes 
by  this  excavation;  that  the  sidewalk  was  'Haid  so  far  below  the 
rest  of  the  street  and  the  lots  adjoining,  that  the  drainage,  wash 
and  surface  water,  drift  from  the  street  and  lots  adjoining,  rans 
and  collects  there,  cutting  off  travel  and  emitting  offensive  odors, 
and  the  gems  of  disease,  rendering  the  lots  of  the  plaintiff  unfit  foi 
use  and  less  valuable  for  residence,  and  far  less  valuable  for  busi- 
ness purposes,  and  every  other  purpose." 

He  also  alleges  that  the  defendant  did  all  these  acts  wantonly, 
causelessly  and  wrongfully,  to  the  plaintiff's  injury,  and  that  the 
doing  of  said  acts  has  damaged  the  plaintiff's  lots  and  improvements 
in  the  sum  of  two  thousand  dollars. 

The  defense  set  up  by  the  city,  was  that  the  grade  of  said  street  hwi 
been  established  by  the  city  council  several  years  before  the  plaint 
iff 's  purchase  of  the  property,  and  that  the  grade  so  established  ha^ 
never  been  altered.  That  although  the  street  at  that  point  ht 
never  been  excavated  to  the  established  grade,  yet  the  sidewalk, '' 
excavation  of  which  is  the  subject  matter  of  complaint,  was  laid 
the  established  fgrade.  That  the  grade  so  fixed  was  about  thi 
feet  below  the  natural  surface  of  the  streeta  and  sidewalks,  of  wl ' 
facts  the  plaintiff  had  notice  at  the  time  of  his  purchase  and 
making  of  his  improvements.  Defendant  denied  that  the  pro]^ 
was  rendered  worthless  or  less  valuable  by  this  improvem^ 
denied  that  the  city  did  or  caused  any  acts  to  be  done  wantoi 
carelessly,  unskilfully  or  wrongfully,  and  denied  that  the  plaii 
was  entitled  to  any  damage  or  relief. 

The  character  of  the  plaintiff's  proof  was  to  show  how  maoh 
his  ])roperty  was  worth  after  the  laying  of  the  sidewalk  than   b< 
it  was  laid,  or  in  other  words  how  much  permanent  damage  he 
sustained  by  this  excavation. 

At  the  close  of  the  plaintiff's  testimony,  defendant  moved   ft 
non-suit,  on  the  ground  that  the  buildings  for  which  damages 
claimed  had  not  been  built  on  the  established  grade.     The    m< 
was  denied  and  an  exception  saved. 

On  the  part  of  the  city  it  was  proven  that  the  grade  of  this  s4 
was  established  by  the  city  council  in  1875,  and  had  never 
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been  altered.  That  the  sidewalk  was,  by  the  direction  of  the  de- 
feDclnot,  laid  at  this  grade.  That  plaintiff  had  made  no  inquiry  of 
the  city  officers,  previous  to  making  his  improvements,  or  prior  to 
his  porehase,  whether  a  grade  had  been  established  or  not.  It  was 
also  proven  that  at  the  time  of  making  the  plaintiff's  improvements, 
(he  following  city  ordinance  was  in  force,  viz. : 

"  Before  any  person  or  persous  shall  commence  the  erection  or 
eoDstrnction  of  any  building,  upon  the  line  of  any  street  or  public 
highway  within  the  ciiy  of  Denver,  where  the  grade  has  been  al- 
ready established,  he  or  they  shall  apply  to  the  city  engineer  for 
the  grade  of  said  street,  and  thereupon  it  is  made  the  duty  of  the 
city  engineer  to  furnish  to  such  person  or  persons  the  grade  of  such 
street  or  public  highway;  and  if  any  person  shall  violate  the  pro- 
visions of  this  section,  he  shall,  upon  conviction,  be  fined  not  less 
th&D  ten  nor  more  than  fifty  dollars." 

It  is  apparent  from  the  record  that  the  cause  was  tried  by  the 

eourt  upon  the  theory  that  the  lowering  of  the  sidewalk  to  grade 

was  a  permanent  injury  to  the  plaintiff's  lots  and  buildings,  for  which 

be  was  entitled  to  damages. 

The  conduct  of  the  trial,  and  the  character  of  the  inquiries  made 

r  of  tiie  witnesses,  both  by  the  plaintiff's  counsel  and  by  the  court, 

.  ;   show  that  the  case  was  tried  upon  this  view  of  the  law. 

^  j      This  same  theory  is  now  relied  upon  to  sustain  the  judgment.     It 

,  1  is  coutended  that  any  excavation  of  the  street  or  sidewalk  made 

1  after  the  plaintiff's  purchase,  and  particularly  after  the  making  of 
bis  improvements,  gave  him  a  right  of  action  for  permanent  injury 
,;  J  thereto,  within  the  meaning  of  the  constitution  and  laws  of  this 

(state,  irrespective  of  the  fact  of  the  plaintiff's  negligence  in  the 
premisee. 
The  constitutional  provision  relied  on  is  found  in  section  15  of 
.^;;|  article  2:  "  Private  property^  shall  not  be  taken  or  damaged  for 
^^{Niblio  or  private  use  without  just  compensation." 
{ 3t  Counsel  go  to  the  extent,  as  we  understand  him,  of  claiming  that 
^^j1tte  excavating  of  a  public  street  to  any  grade  below  the  natuiai  sur- 
of  the  abutting  lots,  gives  a  rig^t  oi  action  under  the  constitu- 


'  Jkoo,  in  all  oases,  to  the  proprietor  of  such  property. 
*  ^\  The  provision  above  quoted  is  incorporated  in  the  constitutions  of 
^  kV^^^  states,  and  numerous  cases  exist  in  which  it  has  been  con- 
^  prned,  in  most  of  which  the  constructions  given  are  in  harmony 

^}^bith  each  other.  The  l^al  effect  of  this  provision  was  thoroughly 
^^  ^^Dsidered  by  this  court  in  the  case  of  The  City  of  Denver  v.  Bayer, 
^  ^L  ^^'''  ^^^'  ^  West  Ooast  Bep.,  606;  and  the  cases  bearing  upon 
^     "ie  question  were  reviewed  in  the  opinion  of  the  court  written  by 

1  mil-  Justice  Helm. 
^^1  ^^  ^^^  there  held  that  anv  interference  with  a  street  which  per* 
^^^jMtfiently  diminishes  the  value  of  the  premises  of  a  citizen,  is  as 
^    ^Qch  a  damage,  under  the  constitutional  provision,  as  though  such 

.  ^waage  was  caused  by  a  direct  physicial  injury  thereto.     But  a  diS'- 

^^/^ction  was  drawn  in  respect  to  the  character  of  claims  made  for 
,ver 
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was  the  established  grade  of  said  street,  at  which  it  would  be  per- 
manently maintained,  and  that  so  believing,  he  made  his  improye- 
ments  accordingly.  That  about  the  montb  of  April,  1882,  which 
was  after  his  buildings  had  been  erected,  the  city  compelled  him  to 
lay  a  stone  sidewalk  in  front  of  said  lots  and  buildings,  on  a  grade 
about  three  feet  below  the  natural  surface  of  his  lots,  and  about  the 
same  depth  below  a  board  sidewalk  previously  laid  in  front  of  his 
buildings.  He  further  avers  that  said  grade  was  much  below  the 
grade  at  which  the  street  was  then  being  maintained. 

The  plaintiff  alleges  that  the  excavation  of  this  cut  or  grade 
rendered  ingress  from  the  street  and  sidewalk  to  his  buildings  and 
egress  therefrom  to  the  sidewalk  and  street,  difficult.  That  it  could 
only  be  effected  by  steps  which  he  was  compelled  to  erect,  and  that 
his  property  was  rendered  almost  worthless  for  building  purposes 
by  this  excavation;  that  the  sidewalk  was  ''laid  so  far  below  the 
rest  of  the  street  and  the  lots  adjoining,  that  the  drainage,  wash 
and  surface  water,  drift  from  the  street  and  lots  adjoining,  runs 
and  collects  there,  cutting  off  travel  and  emitting  offensive  odors, 
and  the  gems  of  disease,  rendering  the  lots  of  the  plaintiff  unfit  for 
use  and  less  valuable  for  residence,  and  far  less  valuable  for  busi- 
ness purposes,  and  every  other  purpose.'* 

He  also  alleges  that  the  defendant  did  all  these  acts  wantonly, 
causelessly  and  wrongfully,  to  the  plaintiff's  injury,  and  that  the 
doing  of  said  acts  has  damaged  the  plaintiff's  lots  and  improvements 
in  the  sum  of  two  thousand  dollars. 

The  defense  set  up  by  the  city,  was  that  the  grade  of  said  street  had 
been  established  by  the  city  council  several  years  before  the  plaint* 
iff 's  purchase  of  the  property,  and  that  the  grade  so  established  had 
never  been  altered.  That  although  the  street  at  that  point  had 
never  been  excavated  to  the  established  grade,  yet  the  sidewalk,  the 
excavation  of  which  is  the  subject  matter  of  complaint,  was  laid  on 
the  established  fgrade.  That  the  grade  so  fixed  was  about  three 
feet  below  the  natural  surface  of  the  streeta  and  sidewalks,  of  which 
facts  the  plaintiff  had  notice  at  the  time  of  his  purchase  and  the 
making  of  his  improvements.  Defendant  denied  that  the  property 
was  rendered  worthless  or  less  valuable  by  this  improvemeiit; 
denied  that  the  city  did  or  caused  any  acts  to  be  done  wantonly. 
carelessly,  unskilfully  or  wrongfully,  and  denied  that  the  plaintiff 
was  entitled  to  any  damage  or  relief. 

The  character  of  the  plaintiff's  proof  was  to  show  how  much  less 
his  property  was  worth  after  the  laying  of  the  sidewalk  than  before 
it  was  laid,  or  in  other  words  how  much  permanent  damage  he  had 
sustained  by  this  excavation. 

At  the  close  of  the  plaintiff's  testimony,  defendant  moved  for  a 
non-suit,  on  the  ground  that  the  buildings  for  which  damages  were 
claimed  had  not  been  built  on  the  established  grade.  The  motion 
was  denied  and  an  exception  saved. 

On  the  part  of  the  city  it  was  proven  that  the  grade  of  this  street 
was  established  by  the  city  council  in  1875,  and  had  never  since 
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been  altered.  That  the  sidewalk  was,  by  the  direction  of  the  de- 
fendnnt,  laid  at  this  grade.  That  plaintiff  had  made  no  inquiry  of 
the  city  officers,  previous  to  making  his  improvements,  or  prior  to 
his  purchase,  whether  a  grade  had  been  established  or  not.  It  was 
also  proven  that  at  the  time  of  making  the  plaintiff's  improvements, 
the  following  city  ordinance  was  in  force,  viz. : 

''  Before  any  person  or  persons  shall  commence  the  erection  or 
eoQstmction  of  any  building,  upon  the  line  of  any  street  or  publio 
bigbway  within  the  city  of  Denver,  where  the  grade  has  been  al- 
ready established,  he  or  they  shall  apply  to  the  city  engineer  for 
the  grade  of  said  street,  and  thereupon  it  is  made  the  duty  of  the 
city  engineer  to  furnish  to  such  person  or  persons  the  grade  of  such 
street  or  public  highway;  and  if  any  person  shall  violate  the  pro- 
Tisions  of  this  section,  he  shall,  upon  conviction,  be  fined  not  less 
than  ten  nor  more  than  fifty  dollars." 

It  is  apparent  from  the  record  that  the  cause  was  tried  by  the 
oourt  upon  the  theory  that  the  lowering  of  the  sidewalk  to  grade 
was  a  permanent  injury  to  the  plaintiff^s  lots  and  buildings,  for  which 
be  was  entitled  to  damages. 

The  conduct  of  the  trial,  and  the  character  of  the  inquiries  made 
of  tiie  witnesses,  both  by  the  plaintiff's  counsel  and  by  the  court, 
show  that  the  case  was  tried  upon  this  view  of  the  law. 

This  same  theory  is  now  relied  upon  to  sustain  the  judgment.  It 
is  contended  that  any  excavation  of  the  street  or  sidewalk  made 
after  the  plaintiff's  purchase,  and  particularly  after  the  making  of 
his  improvements,  gave  him  a  right  of  action  for  permanent  injury 
thereto,  within  the  meaning  of  the  constitution  and  laws  of  this 
state,  irrespective  of  the  fact  of  the  plaintiff's  negligence  in  the 
premises. 

The  constitutional  provision  relied  on  is  found  in  section  15  of 
article  2:  ''  Private  property  shall  not  be  taken  or  damaged  for 
pablie  or  private  use  without  just  compensation." 

Counsel  go  to  the  extent,  as  we  understand  him,  of  claimina  that 
the  exoavating  of  a  publio  street  to  any  grade  below  the  natural  sur- 
faee  of  the  abutting  lots,  gives  a  right  of  action  under  the  oonstitu- 
tioD,  in  all  oases,  to  the  proprietor  of  such  property. 

The  provision  above  quoted  is  incorporated  in  the  constitutions  of 
several  states,  and  numerous  oases  exist  in  which  it  has  been  con- 
stnied,  in  most  of  which  the  constructions  given  are  in  harmony 
with  each  other.  The  legal  effect  of  this  provision  was  thoroughly 
ooDsidered  by  this  court  in  the  case  of  The  Oity  of  Denver  v.  Bayer, 
7  Col.,  113;  1  West  Ooast  Bep.,  605;  and  the  cases  bearing  upon 
the  question  were  reviewed  in  the  opinion  of  the  oourt  written  by 
Mr.  Justice  Helm. 

It  was  there  held  that  anv  interference  with  a  street  which  per- 
manently diminishes  the  value  of  the  premises  of  a  citizen,  is  as 
much  a  damage,  under  the  constitutional  provision,  as  though  sueh 
damage  was  caused  by  a  direct  physicial  injury  thereto.  But  a  di»- 
tbietion  was  drawn  in  respect  to  the  character  of  claims  made  for 
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was  the  established  grade  of  said  street,  at  which  it  woald  be  per- 
manently maintained,  and  that  so  believing,  he  made  his  improye- 
ments  accordingly.  That  aboat  the  montli  of  April,  1882,  which 
was  after  his  buildings  had  been  erected,  the  city  compelled  him  to 
lay  a  stone  sidewalk  in  front  of  said  lots  and  buildings,  on  a  grade 
about  three  feet  below  the  natural  surface  of  his  lots,  and  about  the 
same  depth  below  a  board  sidewalk  previously  laid  in  front  of  his 
buildings.  He  further  avers  that  said  grade  was  much  below  the 
grade  at  which  the  street  was  then  being  maintained. 

The  plaintiff  alleges  that  the  excavation  of  this  cut  or  grade 
renilered  ingress  from  the  street  and  sidewalk  to  his  buildings  and 
«gres6  therefrom  to  the  sidewalk  and  street,  difficult.  That  it  could 
-only  be  effected  by  steps  which  he  was  compelled  to  erect,  and  that 
his  property  was  rendered  almost  worthless  for  building  purposes 
by  this  excavation;  that  the  sidewalk  was  'Haid  so  far  below  the 
rest  of  the  street  and  the  lots  adjoining,  that  the  drainage,  wash 
and  surface  water,  drift  from  the  street  and  lots  adjoining,  runs 
and  collects  there,  cutting  off  travel  and  emitting  offensive  odors, 
and  the  gems  of  disease,  rendering  the  lots  of  the  plaintiff  unfit  for 
use  and  less  valuable  for  residence,  and  far  less  valuable  for  busi- 
ness purposes,  and  every  other  purpose.'* 

He  also  alleges  that  the  defendant  did  all  these  acts  wantonly, 
causelessly  and  wrongfully,  to  the  plaintiff's  injury,  and  that  the 
doing  of  said  acts  has  damaged  the  plaintiff's  lots  and  improvements 
in  the  sum  of  two  thousand  dollars. 

The  defense  set  up  by  the  city,  was  that  the  grade  of  said  street  had 
been  established  by  the  city  council  several  years  before  the  plaint* 
iff's  purchase  of  the  property,  and  that  the  grade  so  established  had 
never  been  altered.  That  although  the  street  at  that  point  bad 
never  been  excavated  to  the  established  grade,  yet  the  sidewalk,  the 
excavation  of  which  is  the  subject  matter  of  complaint,  was  laid  on 
the  established  fgrade.  That  the  grade  so  fixed  was  about  three 
feet  below  the  natural  surface  of  the  streeta  and  sidewalks,  of  which 
facts  the  plaintiff  had  notice  at  the  time  of  his  purchase  and  the 
making  of  his  improvements.  Defendant  denied  that  the  property 
was  rendered  worthless  or  less  valuable  by  this  improvement; 
denied  that  the  city  did  or  caused  any  acts  to  be  done  wantonly. 
carelessly,  unskilfully  or  wrongfully,  and  denied  that  the  plaintiff 
was  entitled  to  any  damage  or  relief. 

The  character  of  the  plaintiff's  proof  was  to  show  how  much  less 
his  i)roperty  was  worth  after  the  laying  of  the  sidewalk  than  before 
it  was  laid,  or  in  other  words  how  much  permanent  damage  he  had 
sustained  by  this  excavation. 

At  the  close  of  the  plaintiff's  testimony,  defendant  moved  for  a 
non-suit,  on  the  ground  that  the  buildings  for  which  damages  were 
claimed  had  not  been  built  on  the  established  grade.  The  motion 
was  denied  and  an  exception  saved. 

On  the  part  of  the  city  it  was  proven  that  the  grade  of  this  street 
was  established  by  the  city  council  in  1875,  and  had  never  sinoe 
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been  altered.  That  the  sidewalk  was,  by  the  direction  of  the  de- 
fenclnat,  laid  at  this  grade.  That  plaintiff  had  made  no  inqniryof 
the  cltj  officers,  previous  to  making  his  improvements,  or  prior  to 
bis  purchase,  whether  a  grade  had  been  established  or  not.  It  was 
also  proven  that  at  the  time  of  making  the  plaintiff's  improvements, 
the  following  city  ordinance  was  in  force,  viz. : 

'*  Before  any  person  or  persons  shall  commence  the  erection  or 
eoostrnction  of  any  building,  upon  the  line  of  any  street  or  public 
bighway  within  the  city  of  Denver,  where  the  grade  has  been  al- 
resklj  established,  he  or  they  shall  apply  to  the  city  engineer  for 
the  grade  of  said  street,  and  thereupon  it  is  made  the  duty  of  the 
city  engineer  to  furnish  to  such  person  or  persons  the  grade  of  such 
street  or  public  highway;  and  if  any  person  shall  violate  the  pro- 
Tisions  of  this  section,  he  shall,  upon  conviction,  be  fined  not  less 
than  ten  nor  more  than  fifty  dollars." 

It  is  apparent  from  the  record  that  the  cause  was  tried  by  the 
court  upon  the  theory  that  the  lowering  of  the  sidewalk  to  grade 
was  a  permanent  injury  to  the  plaintiff's  lots  and  buildings,  for  which 
he  was  entitled  to  damages. 

The  conduct  of  the  trial,  and  the  character  of  the  inquiries  made 
of  the  witnesses,  both  by  the  plaintiff's  counsel  and  by  the  court, 
show  that  the  case  was  tried  upon  this  view  of  the  law. 

Tbis  same  theory  is  now  relied  upon  to  sustain  the  judgment.  It 
iscoutended  that  any  excavation  of  the  street  or  sidewalk  made 
after  the  plaintiff's  purchase,  and  particularly  after  the  making  of 
his  improvements,  gave  him  a  right  of  action  for  permanent  injury 
thereto,  within  the  meaning  of  the  constitution  and  laws  of  this 
state,  irrespective  of  the  fact  of  the  plaintiff's  negligence  in  the 
premises. 

The  constitutional  provision  relied  on  is  found  in  section  15  of 
article  2:  "  Private  property  shall  not  be  taken  or  damaged  for 
public  or  private  use  without  just  compensation." 

Counsel  go  to  the  extent,  as  we  understand  him,  of  claiming  that 
tte  exoayatmg  of  a  public  street  to  any  grade  below  the  natuial  sur- 
iaee  of  the  abutting  lots,  gives  a  right  of  action  under  the  oonstitn- 
lioD,  in  all  oases,  to  the  proprietor  of  such  property. 

Tbe  provision  above  quoted  is  incorporated  in  the  constitutions  of 
several  states,  and  numerous  cases  exist  in  which  it  has  been  con- 
strued, in  most  of  which  the  constructions  given  are  in  harmony 
with  each  other.  The  legal  effect  of  this  provision  was  thoroughly 
considered  by  this  court  in  the  case  of  The  City  of  Denver  v.  Bayer, 
7  Col.,  113;  1  West  Ooast  Bep.,  605;  and  the  cases  bearing  upon 
the  miesiion  were  reviewed  in  the  opinion  of  the  court  written  by 
Mr.  Justice  Helm. 

It  was  there  held  that  anv  interference  with  a  street  which  per- 
mauently  diminishes  the  value  of  the  premises  of  a  citizen,  is  as 
much  a  damage,  under  the  constitutional  provision,  as  though  sueh 
damage  was  caused  by  a  direct  physicial  injury  thereto.  But  a  di»» 
tmotion  was  drawn  in  respect  to  the  charaoter  of  claims  made  for 
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was  the  established  grade  of  said  street,  at  which  it  woald  be  per- 
manently maintained,  and  that  so  believing,  he  made  his  improve- 
ments  accordingly.  That  aboat  the  month  of  April,  1882,  which 
was  idter  his  buildings  had  been  erected,  the  city  compelled  him  to 
lay  a  stone  sidewalk  in  front  of  said  lots  and  buildings,  on  a  grade 
about  three  feet  below  the  natural  surface  of  his  lots,  and  about  the 
same  depth  below  a  board  sidewalk  previously  laid  in  front  of  his 
buildings.  He  further  avers  that  said  grade  was  much  below  the 
grade  at  which  the  street  was  then  being  maintained. 

The  plaintiff  alleges  that  the  excavation  of  this  cut  or  grade 
•renilered  ingress  from  the  street  and  sidewalk  to  his  buildings  and 
egress  therefrom  to  the  sidewalk  and  street,  difKcult.  That  it  could 
•only  be  effected  by  steps  which  he  was  compelled  to  erect,  and  that 
his  property  was  rendered  almost  worthless  for  building  purposes 
by  this  excavation;  that  the  sidewedk  was  ''laid  so  far  below  the 
rest  of  the  street  and  the  lots  adjoining,  that  the  drainage,  wash 
and  surface  water,  drift  from  the  street  and  lots  adjoining,  runs 
and  collects  there,  cutting  off  travel  and  emitting  offensive  odors, 
and  the  gems  of  disease,  rendering  the  lots  of  the  plaintiff  unfit  for 
use  and  less  valuable  for  residence,  and  far  less  valuable  for  busi- 
ness purposes,  and  every  other  purpose." 

He  also  alleges  that  the  defendant  did  all  these  acts  wantonly, 
causelessly  and  wrongfully,  to  the  plaintiff's  injury,  and  that  the 
doing  of  said  acts  has  damaged  the  plaintiff's  lots  and  improvements 
in  the  sum  of  two  thousand  dollars. 

The  defense  set  up  by  the  city,  was  that  the  grade  of  said  street  had 
been  established  by  the  city  council  several  years  before  the  plaint- 
iff's purchase  of  the  property,  and  that  the  grade  so  established  had 
never  been  altered.  That  although  the  street  at  that  point  had 
never  been  excavated  to  the  established  grade,  yet  the  sidewalk,  the 
excavation  of  which  is  the  subject  matter  of  complaint,  was  laid  on 
the  established  fgrade.  That  the  grade  so  fixed  was  about  three 
feet  below  the  natural  surface  of  the  streets  and  sidewalks,  of  which 
tacts  the  plaintiff  had  notice  at  the  time  of  his  purchase  and  the 
making  of  his  improvements.  Defendant  denied  that  ttie  property 
was  rendered  worthless  or  less  valuable  by  this  improvement; 
denied  that  the  city  did  or  caused  any  acts  to  be  done  wanionl^t 
carelessly,  unskilfully  or  wrongfully,  and  denied  that  the  plaintiff 
was  entitled  to  any  damage  or  relief. 

The  character  of  the  plaintiff's  proof  was  to  show  how  much  less 
his  ])roperty  was  worth  after  the  laying  of  the  sidewalk  than  before 
it  was  laid,  or  in  other  words  how  much  permanent  damage  he  had 
sustained  by  this  excavation. 

At  the  close  of  the  plaintiff's  testimony,  defendant  moved  for  a 
non-suit,  on  the  ground  that  the  buildings  for  which  damages  were 
claimed  had  not  been  built  on  the  established  grade.  The  motion 
was  denied  and  an  exception  saved. 

On  the  part  of  the  city  it  was  proven  that  the  grade  of  this  street 
was  established  by  the  city  council  in  1875,  and  had  never  since 
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been  altered.  That  the  sidewalk  was,  by  the  direction  of  the  de- 
fendnQt,  ]aid  at  this  grade.  That  plaintiff  had  made  no  inquiry  of 
the  city  officers,  previous  to  making  his  improvements,  or  prior  to 
his,  purchase,  whether  a  grade  had  been  established  or  not.  It  was 
also  proven  that  at  the  time  of  making  the  plaintiff's  improvements, 
the  following  city  ordiDance  was  in  force,  viz. : 

"  Before  any  person  or  persous  shall  commence  the  erection  or 
ooostrnction  of  any  building,  upon  the  line  of  any  street  or  public 
highway  within  the  city  of  Denver,  where  the  grade  has  been  al- 
ready established,  he  or  they  shall  apply  to  the  city  engineer  for 
the  grade  of  said  street,  and  thereupon  it  is  made  the  duty  of  the 
city  engineer  to  furnish  to  such  person  or  persons  the  grade  of  such 
street  or  public  highway;  and  if  any  person  shall  violate  the  pro- 
visions of  this  section,  he  shall,  upon  conviction,  be  fined  not  less 
than  ten  nor  more  than  fifty  dollars." 

It  is  apparent  from  the  record  that  the  cause  was  tried  by  the 
oonrt  upon  the  theory  that  the  lowering  of  the  sidewalk  to  grade 
was  a  permanent  injury  to  the  plaintiff's  lots  and  buildings,  for  which 
be  was  entitled  to  damages. 

The  conduct  of  the  trial,  and  the  character  of  the  inquiries  made 
of  the  witnesses,  both  by  the  plaintiff's  counsel  and  by  the  court, 
show  that  the  case  was  tried  upon  this  view  of  the  law. 

Tbis  same  theory  is  now  relied  upon  to  sustain  the  judgment.  It 
iscoutended  that  any  excavation  of  the  street  or  sidewalk  made 
after  the  plaintiff's  purchase,  and  particularly  after  the  making  of 
his  improvements,  gave  him  a  right  of  action  for  permanent  injui^ 
thereto,  within  the  meaning  of  the  constitution  and  laws  of  this 
state,  irrespective  of  the  fact  of  the  plaintiff's  negligence  in  the 
premises. 

The  constitutional  provision  relied  on  is  found  in  section  16  of 
article  2:  **  Private  property  shall  not  be  taken  or  damaged  for 
poblie  or  private  use  without  just  compensation." 

Counsel  go  to  the  extent,  as  we  understand  him,  of  claiming  that 
the  excavating  of  a  public  street  to  any  grade  below  the  natuial  sur- 
iaee  of  the  abutting  lots,  gives  a  right  of  action  under  the  constitu- 
tioD,  in  all  oaaee,  to  the  proprietor  of  such  property. 

The  provision  above  quoted  is  incorporated  in  the  constitutions  of 
several  states,  and  numerous  cases  exist  in  which  it  has  been  con* 
stroed,  in  most  of  which  the  constructions  given  are  in  harmony 
with  each  other.  The  legal  effect  of  this  provision  was  thoroughly 
eoDsidered  by  this  court  in  the  case  of  The  City  of  Denver  v.  Bayer, 
7  Col.,  113;  1  West  Ooast  Sep.,  606;  and  the  cases  bearing  upon 
the  question  were  reviewed  in  the  opinion  of  the  court  written  by 
Mr.  Justice  Helm. 

It  was  there  held  that  any  interference  with  a  street  which  per- 
manently diminishes  the  value  of  the  premises  of  a  citizen,  is  as 
much  a  damage,  under  the  constitutional  provision,  as  though  sueh 
damage  was  caused  by  a  direct  physicial  injury  thereto.  But  a  dis- 
biction  was  drawn  in  respect  to  the  character  of  claims  made  for 
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was  the  established  grade  of  said  street,  at  which  it  woald  be  per- 
manently maintained,  and  that  so  believing,  he  made  his  improve- 
ments  accordingly.  That  aboat  the  month  of  April,  1882,  which 
was  after  his  buildings  had  been  erected,  the  city  compelled  him  to 
lay  a  stone  sidewalk  in  front  of  said  lots  and  buildings,  on  a  grade 
about  three  feet  below  the  natural  surface  of  his  lots,  and  about  the 
same  depth  below  a  board  sidewalk  previously  laid  in  front  of  his 
buiJ dings.  He  further  avers  that  said  grade  was  much  below  the 
grade  at  which  the  street  was  then  being  maintained. 

The  plaintiff  alleges  that  the  excavation  of  this  cut  or  grade 
jrenilered  ingress  from  the  street  and  sidewalk  to  his  buildings  and 
egress  therefrom  to  the  sidewalk  and  street,  difKoult.  That  it  could 
•only  be  effected  by  steps  which  he  was  compelled  to  erect,  and  that 
his  property  was  rendered  almost  worthless  for  building  purposes 
by  this  excavation;  that  the  side wedk  was  ''laid  so  far  below  the 
rest  of  the  street  and  the  lots  adjoining,  that  the  drainage,  wash 
and  surface  water,  drift  from  the  street  and  lots  adjoining,  runs 
and  collects  there,  cutting  off  travel  and  emitting  offensive  odors, 
and  the  gems  of  disease,  rendering  the  lots  of  the  plaintiff  unfit  for 
use  and  less  valuable  for  residence,  and  far  less  valuable  for  busi- 
ness purposes,  and  every  other  purpose.'* 

He  also  alleges  that  the  defendant  did  all  these  acts  wantonly, 
causelessly  and  wrongfully,  to  the  plaintiff's  injury,  and  that  the 
doinp;  of  said  acts  has  damaged  the  plaintiff's  lots  and  improvements 
in  the  sum  of  two  thousand  dollars. 

The  defense  set  up  by  the  city,  was  that  the  grade  of  said  street  had 
been  established  by  the  city  council  several  years  before  the  plaint- 
iff's purchase  of  the  property,  and  that  the  grade  so  established  had 
never  been  altered.  That  although  the  street  at  that  point  had 
never  been  excavated  to  the  established  grade,  yet  the  sidewalk,  the 
excavation  of  which  is  the  subject  matter  of  complaint,  was  laid  on 
the  established  fgrade.  That  the  grade  so  fixed  was  about  three 
feet  below  the  natural  surface  of  the  streets  and  sidewalks,  of  which 
tacts  the  plaintiff  had  notice  at  the  time  of  his  purchase  and  the 
making  of  his  improvements.  Defendant  denied  that  ttie  property 
was  rendered  worthless  or  less  valuable  by  this  improvement; 
denied  that  the  city  did  or  caused  any  acts  to  be  done  wantonlyi 
carelessly,  unskilfmlr  or  wrongfully,  and  denied  that  the  plaintiff 
was  entitled  to  any  damage  or  relief. 

The  character  of  the  plaintiff's  proof  was  to  show  how  much  less 
his  ])roperty  was  worth  after  the  laying  of  the  sidewalk  than  before 
it  was  laid,  or  in  other  words  how  much  permanent  damage  he  had 
sustained  by  this  excavation. 

At  the  close  of  the  plaintiff's  testimony,  defendant  moved  for  a 
non-suit,  on  the  ground  that  the  buildings  for  which  damages  were 
claimed  had  not  been  built  on  the  established  grade.  The  motion 
was  denied  and  an  exception  saved. 

On  the  part  of  the  cify  it  was  proven  that  the  grade  of  this  street 
was  established  by  the  city  council  in  1875,  and  had  never  since 
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been  altered.  That  the  sidewalk  was,  by  the  direction  of  the  de- 
fendnQt,  laid  at  this  grade.  That  plaintiff  had  made  no  inqairjof 
the  citj  officers,  previous  to  making  his  improvements,  or  prior  to 
his  purchase,  whether  a  grade  had  been  established  or  not.  It  was 
also  proven  that  at  the  time  of  making  the  plaintiff's  improvements, 
the  following  city  ordinaDce  was  in  force,  viz. : 

*'  Before  any  person  or  persons  shall  commence  the  erection  or 
coDstraction  of  any  bailding,  upon  the  line  of  any  street  or  pnblio 
highway  within  the  city  of  Denver,  where  the  grade  has  been  al- 
ready established,  he  or  they  shall  apply  to  the  city  engineer  for 
the  grade  of  said  street,  and  thereapon  it  is  made  the  daty  of  the 
city  engineer  to  furnish  to  such  person  or  persons  the  grade  of  such 
street  or  public  highway;  and  if  any  person  shall  violate  the  pro- 
visions of  this  section,  he  shall,  upon  conviction,  be  fined  not  less 
than  ten  nor  more  than  fifty  dollars." 

It  is  apparent  from  the  record  that  the  cause  was  tried  by  the 
oonrt  upon  the  theory  that  the  lowering  of  the  sidewalk  to  grade 
was  a  permanent  injury  to  the  plaintiff's  lots  and  buildings,  for  which 
he  was  entitled  to  damages. 

The  conduct  of  the  trial,  and  the  character  of  the  inquiries  made 
of  the  witnesses,  both  by  the  plaintiff's  counsel  and  by  the  court, 
show  that  the  case  was  tried  upon  this  view  of  the  law. 

This  same  theory  is  now  relied  upon  to  sustain  the  judgment.  It 
is  contended  that  any  excavation  of  the  street  or  sidewalk  made 
after  the  plaintiff's  purchase,  and  particularly  after  the  making  of 
his  improvements,  gave  him  a  right  of  action  for  permanent  injury 
thereto,  within  the  meaning  of  the  constitution  and  laws  of  this 
state,  irrespective  of  the  fact  of  the  plaintiff's  negligence  in  the 
premises. 

The  constitutional  provision  relied  on  is  found  in  section  16  of 
article  2:  "  Private  property  shall  not  be  taken  or  damaged  for 
poblio  or  private  use  witnout  just  compensation." 

Counsel  go  to  the  extent,  as  we  understand  him,  of  claiming  that 
the  exoavating  of  a  public  street  to  any  grade  below  the  natuial  sur- 
laee  of  the  abntting  lots,  gives  a  right  of  action  under  the  oonstitn* 
tioD,  in  all  cases,  to  the  proprietor  of  such  property. 

The  provision  above  quoted  is  incorporated  in  the  constitutions  of 
several  states,  and  numerous  cases  exist  in  which  it  has  been  con- 
strued, in  most  of  which  the  constructions  given  are  in  harmony 
with  each  other.  The  legal  effect  of  this  provision  was  thoroughly 
considered  by  this  court  in  the  case  of  The  City  of  Denver  v.  Bayer, 
7  Col.,  113;  1  West  Ooast  Sep.,  506;  and  the  oases  bearing  upon 
the  (HieBtion  were  reviewed  in  the  opinion  of  the  court  written  by 
Mr.  Justice  Helm. 

It  was  there  held  that  any  interference  with  a  street  which  per- 
manenily  diminishes  the  value  of  the  premises  of  a  citizen,  is  as 
much  a  damage,  under  the  constitutional  provision,  as  though  sueh 
daiaage  was  caused  by  a  direct  physicial  injury  thereto.  But  a  dis^ 
ttnction  was  drawn  in  respect  to  the  character  of  claims  made  for 
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damages,  some  a£fording  a  right  of  action  under  the  law,  while  as 
to  others  no  such  right  existed,  the  latter  class  coming  within  the 
maxim  of  damnum  absque  injuria, 

Bj  way  of  illustrating  the  views  of  the  court  in  respect  to  dam- 
ages for  street  improvements,  it  was  said:  ''That our  position  might 
not  be  misunderstood,  we  have,  at  the  risk  of  being  charged  with 
obiter  dictum^  suggested  that,  as  at  present  advised,  we  think  that 
for  injuries  caused  by  a  reasonable  change  or  improvement  of  the 
street,  by  the  council,  in  a  careful  manner,  the  abutting  owner 
should  not  recover.'*  This  is  undoubtedly  a  correct  legal  proposi- 
tion. It  is  open,  of  course,  to  construction  as  to  its  application  to 
a  given  case. 

The  Illinois  constitution  contains  the  same  provision  in  respect  to 
damaging  private  property  for  public  use  as  does  our  own.  The 
case  of  Bigney  v.  City  of  Chicago,  102  111.,  83,  is  the  latest  ex- 
pression we  have  seen  of  the  views  of  the  supreme  court  of  that 
state  upon  this  subject.  The  court  therein  says:  ''While  it  is  clear 
that  the  present  constitution  was  intended  to  afford  redress  in  a 
certain  class  of  cases  for  which  there  was  no  remedy  under  the  old 
constitution,  yet  we  think  it  equally  clear  that  it  was  not  intended 
to  reach  every  possible  injury  that  might  be  occasioned  by  a  public 
improvement."  The  lamented  T.  Lyle  Dickey,  then  chief  justice  of 
that  court,  in  a  concurring  opinion,  expressed  the  following  views 
upon  this  point:  "It  is  not  every  change  of  a  grade  made  in  a 
street,  which  may  in  effect  impair  the  value  of  the  lot  in  its  vicinity, 
which  is  a  violation  of  the  right  of  the  proprietor  thereof.  Such 
changes  in  a  street  as  it  may  reasonably  be  supposed  might  be  made 
for  the  improvement  of  the  public  highway,  the  purchaser  of  a  lot 
upon  a  street  must  be  assumed  to  have  consented  to  when  the  pur- 
chase was  made.  The  making  of  such  changes  is,  therefore,  no 
invasion  of  his  right  in  that  regard.'* 

The  supreme  court  of  California,  also,  in  respect  to  a  like  consti- 
tutional provision,  entertains  substantially  the  same  views  that  we 
do  as  to  the  proper  construction  of  the  provision.  In  Beardon  v. 
Oity  and  County  of  San  Francisco,  5  West  Coast  Beporter,  766, 
767,  the  court  say:  "  We  are  of  opinion  that  the  right  assured  to 
the  owner  by  this  provision  of  the  constitution  is  not  restricted  to 
the  case  where  he  is  entitled  to  recover  as  for  a  tort  at  common  law. 
If  he  is  consequently  damaged  by  the  work  done,  whether  it  is  done 
carefully  and  with  skill  or  not,  he  is  still  entitled  to  compensation 
for  such  damage  under  this  provision.  This  provision  was  intended 
to  assure  compensation  to  the  owner  as  well  where  the  damage  is 
directly  inflicted,  or  inflicted  by  want  of  care  and  skill,  as  where  the 
damages  are  consequential,  and  for  which  damages  he  had  no  right 
of  recovery  at  the  common  law.** 

This  is  the  view  generally  entertained  by  the  courts,  as  to  the 
effect  of  the  constitutional  provision  under  consideration.  But  it  is 
not  broad  enough  to  cover  every  case  of  direct  or  consequential 
injury  to  property,  as  is  shown  by  the  exceptions  almost  invariably 
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inserted  in  the  opinion  of  the  courts.  In  the  case  last  cited,  the 
learned  justice,  Thornton,  speaking  for  the  court,  says:  ''We  do 
Dot  intend  to  say,  nor  do  we  think  it  extends  to  such  damages  as  the 
owner  of  the  property  injured  sustains  in  common  with  the  other 
abutters  on  the  street,  or  the  general  public,  but  only  to  that 
special  injury  which  he  receives  over  and  above  such  common  in- 
jniy."  It  is  unnecessary  to  cite  other  cases.  The  cases  above  re- 
ferred to  contain  abundant  citations  of  authorities  in  support  of  the 
Tiews  above  quoted. 

It  is  clear,  we  think,  that  the  general  rule  of  decision  giving 
damaf^es  to  the  owner  of  property  aoutting  upon  a  public  street,  for 
isjnries  thereto  caused  by  the  making  of  a  public  improvement, 
does  not  apply  to  the  case  before  us. 

The  elements  of  damages  claimed  here,  clearly  were,  Jlrat,  the 
filing  of  the  grade  of  the  street  three  feet  below  the  surface  of  the 
plaintiff's  lots;  secorid,  the  reducing  of  the  sidewalk  to  that  grade 
after  the  plaintiff's  improvements  had  been  made;  third,  the  conse- 
quential injuries  experienced  by  reason  of  the  work  itself,  and  the 
eareless  and  wrongful  manner  in  which  it  was  done. 

As  previously  stated,  the  basis  of  recovery  claimed  and  allowed 
for  the  alleged  injuries,  was  that  of  permanent  injury  to  the  prop- 
erty of  the  plaintiff.  The  inquiries  both  of  his  counsel  and  of  the 
court,  were  as  to  the  diminution  in  value  of  the  premises,  how  much 
less  was  their  market  value  after  the  grading  than  before. 

It  is  unnecessary  to  consider  the  question ,  whether  the  establish- 
ing of  such  a  grade,  and  carefully  reducing  the  street  thereto,  would 
present  such  a  case  of  injury  to  the  abutting  lot  owners  who  had 
purchased  property  on  the  street  and  erected  improvements  thereon, 
hrfore  such  grade  was  established,  but  with  reference  to  an  existing 
grade  previously  fixed  by  ordinance,  and  the  street  reduced  thereto, 
lor  no  such  case  was  here  made  out. 

The  grade  was  fixed  by  the  proper  authorities  long  before  the 
plaintiff 'b  purchase  of  the  property,  although  the  street  had  not 
oeen  lowered  thereto.  It  was  the  plaintiff 's  duty  to  have  inquired 
of  the  proper  city  officers,  before  his  purchase,  what  the  change 
vas,  when,  if  found  objectionable  for  the  purposes  to  which  he  de- 
sired to  appropriate  the  property,  he  could  have  chosen  a  more 
eligible  site.  Especially  was  it  his  duty  to  have  ascertained  the 
grade  before  erecting  his  improvements.  To  say,  in  the  face  of  the 
eity  ordinance  above  set  out,  that  he  was  justified  in  relying  upon 
certain  acts  and  appearances,  that  the  ^ade  then  existing  was  the 
fixed  and  permanent  grade,  is  a  proposition  that  cannot  be  enter- 
tained. He  must  be  presumed  to  have  known  what  this  grade  was 
when  he  erected  his  improvements,  and  to  have  built  with  reference 
thereto.  The  plea  of  ignorance  of  the  fact,  cannot,  under  the  oir- 
dunstances  of  this  case,  prejudice  the  municipality. 

There  is,  therefore,  in  these  elements  of  the  claim  prosecuted  no 
BQch  direct  disturbance  of  rights  enjoyed  in  connection  with  prop- 
ttty,  giving  to  it  additional  value,  and  which  disturbance  causes 
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special  damage  in  excess  of  that  shared  by  the  pnblio  generally,  as 
to  authorize  a  recovery. 

The  only  element  of  the  plaintiff's  claim  upon  which  he  is  entitled 
to  recover  is,  the  unreasonable  and  careless  manner  in  which  the 
gra<liug  was  done.  The  amount  of  damages  thus  sustained,,  how- 
ever, was  not  proven,  and,  so  far  as  the  record  shows,  all  proof 
relating  to  such  damages  seem  to  have  been  adduced  in  support  of 
the  proposition,  that  tne  premises  were  permanently  diminished  in 
value. 

The  city  reduced  the  sidewalk  in  front  of  the  plaintiff's  premises 
to  grade  m  the  month  of  April,  1882,  leaving  the  street  so  far  above 
the  established  grade  as  to  render  the  premises  difficult  of  access, 
and  the  sidewalk  so  laid  subject  to  overflow  by  water,  etc. 

The  condition  of  the  street  and  sidewalk  continued  up  to  the 
commencement  of  this  suit,  February  26,  1883,  a  period  of  about 
ten  months. 

It  was  the  duty  of  the  defendant  to  have  reduced  the  street  to  the 
established  grade  at  about  the  same  time  that  it  compelled  the  side- 
walk to  be  so  laid.  For  its  failure  so  to  do,  it  is  liable  for  the  actual 
damages  sustained  by  the  plaintiff  during  the  interval  between  the 
excavating  of  the  sidewalk  and  the  lowering  of  the  street  to  the 
same  grade. 

Th(3  judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings. 


Linn  et  al  v.  Butlgb  bt  al. 

October  Term,  1886. 
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sold  to  the  defendants  a  miDing  claim,  under  an  agreement  by  the  terms  of  which  the  pur- 
chase ]>rice  was  to  be  paid  oat  of  the  net  proceeds  of  the  property  sold;  the  agreement  pro- 
vided that  if  the  vendees  resold  the  property,  the  purchase  pnoe  should  at  onoe  beoome  doA 
and  payable.  The  vendees  subsequently  entered  into  an  arrangement  the  effect  of  wfai^  waa 
to  transfer  to  an  adjoining  mine  owner  a  large  portion  of  the  property  sold.  HM^  after  a 
construction  of  the  contract,  that,  upon  such  oonveyanoe  by  the  vendees,  the  pvrduuM  ^rios 
became  due  and  payable! 

Erbob  to  the  district  court  of  Lake  oounty.    The  opinion  states 
the  facts. 

L.  G.  Sockioell,  for  the  plaintiffs  in  error. 

Decker  dt  Tonley  and  H.  Builery  for  the  defendants  in  error. 

Begk,  0.  J.  The  litigation  in  this  case  arises  out  of  mining  trans- 
actions. Plaintiffs  in  error  brought  suit  in  the  court  below  against 
the  defendants  in  error,  upon  a  contract  of  sale  of  an  undivided  one- 
fourth  interest  in  the  American  mine.  Defendants  in  error  demur- 
red to  the  complaint,  alleging,  as  ground  of  demurrer,  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  demurreir 
was  sustained,  and  the  plaintiffs  declining  to ,  plead  further,  final 
judf^ment  was  rendered  by  the  court,  to  which  ruling  and  judgment 
plain tiib  duly  excepted,  and  sued  out  this  writ  of  error. 
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We  learn  from  the  oomplaint  that  Wm.  P.  linn,  one  of  the  plaint- 
itb  in  erroTy  owned  an  nnaiyided  one-f oartb  interest  in  the  American 
mine,  siioated  in  Oalifornia  mining  district,  Lake  oonnhr,  this  state, 
which  interest  he  transferred  and  sold,  Janaary  24,  1879,  to  the  de- 
feDdants  in  error,  Hugh  Butler  and  Oharles  W.  Wright,  the  consid- 
eration of  the  sale  being  five  thousand  seven  hundred  and  fifty  dol* 
lars. 

The  contract  of  sale,  which  is  incorporated  in  the  complaint,  as  a 
part  of  it,  states  the  terms  and  conditions  of  payment,  as  follows: 
two  hundred  and  fifty  dollars  cash  (the  receipt  whereof  is  ac- 
knowledged); two  hundred  and  fifty  dollars  in  thirty  days  afterdate; 
two  hundred  and  fifty  dollars  in  sixty  days  after  date;  and  the  re- 
maining five  thousand  dollars  to  be  paid  out  of  the  net  proceeds  of 
the  property  sold. 

The  contract  permits  the  purchasers  to  deduct  from  the  proceeds 
of  ore  taken  from  the  mine^  on  account  of  the  one-fourth  interest 
sold  them,  all  legitiniate  mining  expenses,  together  with  the  cash 
instaUments,  amounting  to  seven  hundred  and  fifty  dollars,  and  the 
bfthmce  is  to  be  deemed  net  proceeds.  It  was  drafted  in  duplicate, 
and  contains  an  agreement  that  it  should  not  be  assignable,  and  that 
the  money  agreed  to  be  paid  should  become  due  and  payable  to  Linn 
only.  The  purchasers  were  let  into  immediate  possession,  and,  it  is 
averred,  that  they  waived  the  stipulation  against  the  assignment  of 
tiie  contract  soon  afterwards,  and  consented  to  its  assignment  by  Linn 
to  Charles  F.  Burriil,  as  a  security  for  a  loan  of  money.  ^Burrill 
afterwards  assigned  it  to  Linn's  co-plaintiff  in  error,  L.  0.  Rockwell, 
who  now  holds  it  as  collateral  security  for  money  previously  loaned 
by  him  to  Linn. 

Plaintiffs  in  error  alleged  that  the  purchasers,  Butler  and  Wright, 
have  disregarded  the  terms  of  sale  specified  in  the  contract,  and 
ha?e  entered  into  such  sales  and  transactions  in  respect  to  the  prop- 
arty  conveyed  as  to  violate  the  terms  of  the  sale,  and  seriously  to 
impair  the  security  of  the  purchase  money. 

The  principal  stipulations  of  the  contract  of  sale,  as  set  out  in  the 
eomplamt  are  as  follows:  "  And  it  is  further  agreed,  on  the  part  of 
said  second  parties,  that  they  will  at  the  end  of  thirty  (30)  days  next 
after  the  date  hereof,  pay  unto  said  Linn,  said  sum  of  two  hundred 
and  fifty  dollars  ($250),  and  in  thirty  (30)  days  next  thereafter  a  like 
sam;  and  that  they  will  also  pay  unto  said  Linn,  the  remaiaiug 
installment  of  five  thousand  dollars  ($5,000),  it  being  well  under- 
stood, however,  that  said  payment  of  five  thousand  dollars  ($5,000), 
shall  only  be  due  and  payable  upou  the  terms  and  conditions  herein; 
ttiatistosay,  that  said  latter  sum  shall  ba  due  and  payable  only 
oat  of  the  net  proceeds  received  from  the  sale  of  ore  taken  from 
said  American  mine  by  said  second  parties,  such  net  proceeds  to  be 
the  net  proceeds  aforesaid  of  the  undivided  one-fourth  interest  of 
uidmine,  that  b3in^  the  interest  conveyed  by  said  Linn  to  said 
second  parties.  And  it  is  hereby  farther  agreed  and  fully  under- 
stood, that  the  net  proceeds  above  specified,  shall  be  construed 
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only  to  mean,  the  money  received  b^  said  second  parties  from  the 
sale  of  ore  mined  and  taken  from  said  mine  by  them  on  account  of 
said  one-fourth  interest,  and  left  remaining  in  hand  after,  paying  all 
expenses  of  said  mining,  as  well  also  all  moneys  advanced  by  said 
second  parties,  or  paid  out  by  them  for  and  on  account  of  said 
undivided  one-fourth  interest,  including  the  seven  hundred  and  fif^ 
dollars  ($750)  paid  on  account  of  the  purchase  of  said  one-fourth 
interest.  And  in  case  of  sale  by  said  second  parties  of  said  interest, 
then,  and  in  that  event,  said  five  thousand  dollars  shall  at  once 
become  due  and  payable." 

Upon  a  compliance  with  the  terms  of  sale  the  purchasers  had  an 
opportunity  of  taking  the  entire  purchase  money  out  of  the  prem- 
ises. True,  three  cash  installments,  of  two  hundred  and  fifty  dol- 
lars each,  were  to  be  made,  regardless  of  the  proceeds  of  the  mine; 
but  provision  was  made  for  reimbursing  the  purchasers  for  these 
and  other  advances  and  expenditures.  Hence,  upon  a  final  settle- 
ment, the  entire  consideration  of  the  property  sold  would  be  five 
thousand  dollars.  It  is  evident  from  the  tenor  and  effect  of  the 
stipulations,  that  Linn  relied ,  for  the  consummation  of  the  contract 
of  sale,  upon  the  mineral  value  of  the  property  sold,  and  likewise, 
upon  his  knowledge  of  the  honesty  and  mining  experience  of  the 
vendees;  likewise,  upon  their  personal  supervision  and  control  of 
the  workings  of  the  American  mine,  to  the  extent  of  the  interest 
conveyed  to  them  by  Linn. 

The  condition  of  the  contract,  that  Linn  should  await  final  pay- 
ment until  the  same  could  be  realized  out  of  the  net  proceeds  of  tke 
property  sold,  means,  the  net  proceeds  of  the  entire  interest  con- 
veyed, not  the  net  proceeds  from  a  fractional  part  of  that  interest. 

The  complaint  avers  that  the  vendees  have  not  paid  the  said 
installment  of  five  thousand  dollars,  and  that  they  have  entered  into 
transactions  which  have  destroyed  the  security  for  its  payment,  and 
that  although  it  is  now  due  and  payable,  they  refuse  to  pay  the 
same. 

The  transactions  referred  to,  are,  the  sale  of  one-half  the  interest 
so  conveyed  to  them  by  Linn,  to  the  owners  of  the  Little  Sliver 
mine,  and  entering  into  an  agreement  with  said  parties  to  release  an 
adverse  claim,  filed  by  the  owners  of  the  American  mine  against  the 
application  of  said  parties  for  a  United  States  patent  for  the  Little 
Sliver  mine,  whereby  a  large  portion  of  the  American  mine  was 
included,  in  the  patent  issued  to  the  owners  of  the  Little  Sliver. 

This  result  was  brought  about  by  the  release  of  said  adverse  claim, 
and  the  dismissal  of  the  suits  brought  in  aid  thereof,  by  Butler  and 
Wright,  and  the  other  owners  of  the  American  mine,  and  without 
the  knowledge  or  consent  of  plaintiffs  in  error.  One  purpose  of 
this  agreement  was  to  effect  a  compromise  of  the  litigation  concern- 
ing the  advexse  claim,  a  dismissal  of  the  suits  pending,  and  consent 
of  the  owners  of  the  American  mine,  that  a  patent  might  issue  to 
the  owners  of  the  Little  Sliver  location  without  objection,  for  all 
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the  territory  claimed  in  their  applioation,  whether  inoluded  within 
thepatented  surface  ground  of  the  American  or  not. 

We  cannot  ascertain  definitely  from  this  agreement  what  propor- 
tion of  the  surface  ground  of  the  American  was  thus  covered  by  the 
other  claim,  but  find  apdong  the  conceded  facts  therein  the  following 
specifications:  *'And  whereas  the  territory  included  within  the  sur- 
face lines  of  said  two  mines  confiicts  as  to  the  major  portion 
thereof. "  It  would  seem  to  be  a  fair  inference  from  this  language, 
that  a  large  portion  of  the  American  mine  was  in  this  manner  yolun- 
tarily  surrendered  by  Butler,  Wright,  and  the  other  owners  of  the 
American  mine,  to  those  claiming  the  same  under  the  name  of  the  Lit- 
tle Sliver.  It  is  alleged  in  the  complaint  that  the  owners  of  the  Little 
Sliver  were  assisted  by  the  owners  of  the'American  to  obtain  such 
a  patent,  and  that  the  purpose  of  the  latter  owners  was,  that  both 
mines  might  be  consolidated  into  one,  and  that  both  might  be 
operated  conjointly  under  one  general  manager.  The  complaint 
alleges  tiiat  all  these  agreements  were  carried  into  effect  by  or  with 
the  consent  of  the  said  Butler  and  Wright.  The  adverse  claim  was 
withdrawn,  the  suits  dismissed,  and  a  patent  permitted  to  issue  as 
proposed  in  the  agreement.  The  two  mining  claims  were  consoli 
dated  into  one,  under  a  general  manager  who  was  operating  the 
property  at  the  time  of  bringing  this  suit.  Under  the  agreement 
for  consolidation,  the  owners  of  the  American  mine  conveyed  to  the 
patentees  of  the  Little  Sliver  thirty-nine  seventy-seconds  of  that 
portion  of  the  American  mine  which  lay  without  the  surface  lines 
of  the  Little  Sliver,  and  also  outside  the  surface  lines  of  the 
MatcMesa  and  the  nnion  Emma  mines.  If  the  territory  included 
mihin  the  surface  lines  of  the  American  and  Little  Sliver  conflicted 
"as  to  the  major  portion  thereof,"  as  alleged,  the  confiicting  por- 
tion, of  course,  went  into  the  patent  of  the  Little  Sliver.  Then 
when  thirty-nine  seventy-seconds,  or  more  than  one-half  of  the 
portion  without  the  lines  of  conflict,  was  conveyed  to  the  owners 
of  the  Little  Sliver,  it  would  seem  that  but  little  of  the  title  to  the 
American  lode  proper  remained  in  the  former  owners  of  the  Ameri- 
can, viz.,  Butler,  Wright,  Webster  and  Craig. 

Here,  then,  was  an  absolute  parting  with  one-half  of  the  property 
sold  defendants  in  error,  a  release  to  an  adverse  claimant  of  another 
portion,  and  a  consolidation  of  the  two  mining  claims  into  one, 
under  a  general  manager  of  the  whole. 

Defendants  in  error  received,  in  consideration  of  all  these  con- 
cessions on  their  part,  nine  seventy-seconds  of  the  Little  Sliver  mine. 

What  now  is  the  legal  effect  of  these  transactions  upon  the  con- 
tract sued  on  ?  In  our  judgment  the  sale  by  Butler  and  Wright 
of  a  half  interest  in  the  property  so  conveyed  to  them,  is  of  itself 
SQch  an  impairing  of  the  security  as  to  render  the  last  installment 
of  purchase  money  due  and  payable. 

If  a  sale  of  one-half  their  interest  does  not  produce  this  result, 
then  no  sale  short  of  the  whole  interest  would  produce  such  a  result, 
vhich  conclusion  is  opposed  to  sound  principles  of  construction. 
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The  defendants  in  error  have  not  only  parted  with  a  large  portion 
of  their  interest,  but  have  practically  surrendered  the  management 
and  control  with  which  they  were  invested  by  the  contract  of  sale. 
In  addition  to  these  acts,  they  have  further  impaired  the  security 
relied  upon  by  plaintiffs  in  error,  by  entering  into  the  agreement 
for  consolidation  of  the  two  properties  mentioned.  No  such  merger 
of  mines  was  contemplated,  and  certainly  it  was  not  contemplated 
that  Linn  should  depend  for  the,  purchase  money  upon  the  net  pro- 
ceeds  of  a  consolidated  property,  or  two  mines  to  be  operated  under 
a  general  manager,  to  be  selected  by  the  joint  owners  of  both. 

These  facts  and  considerations  a£ford  good  reason  for  the  com- 
plaint that  the  defendants  have  voluntarily  put  themselves  in  a  posi- 
tion whereby  it  is  not  only  impossible  for  them  to  comply  strictly 
with  their  contract  with  Linn,  except  by  immediate  payment  in  cash, 
but  also  impossible  for  Linn  to  enforce  the  contract  otherwise  than 
by  declaring  the  five  thousand  dollar  installment  due  and  payable. 

When  the  subject  matter  of  the  contract  entered  into  between 
Linn  and  the  defendants  in  error  is  considered;  the  condition  of  the 
title  to  the  American  mine  at  the  time  the  contract  was  made;  the 
men  upon  whose  management,  and  the  particular  mine  upon  which 
he  relied  for  full  payment  of  the  interest  sold;  when  these  and 
other  facts  stated  in  the  complaint,  such  as  the  failure  of  defendants 
to  pay,  or  even  to  render  accounts  of  the  operations  contemplated 
by  the  contract  of  sale,  and  the  inability  of  the  plaintiffs  to  obtain 
any  information  concerning  the  indebtedness,  it  is  our  opinion  that 
a  good  cause  of  action  is  stated.  If  the  facts  are  otherwise  than  as 
stated,  the  court  must  be  informed  of  them  by  an  answer. 

It  seems  clear,  from  an  inspection  of  the  contract  itself,  that  the 
entire  course  pursued  by  defendants  has  been  just  the  reverse  of 
what  was  contemplated  by  the  parties  at  the  time  of  its  execution. 

Assuming  the  facts  stated  to  be  true,  the  defendants  have  forfeited 
their  right  to  pay  for  the  property  purchased  out  of  the  net  pro- 
ceeds, and  the  purchase  money  is  due  and  payable  in  cash. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 


ElBEPATRIGK  V.  WhEELEB. 
October  Term,  1886, 

Appeal  From  Order— Bill  of  Exceptions  Cannot  Contradict  RicoRa— An  order  ap- 
pealed from,  is  a  part  of  the  record;  and  to  it  alone  can  the  supreme  court  look  for  informa- 
tion as  to  what  was  ordered  by  the  lower  court  Such  order  cannot  be  contradicted  by  aay< 
thing  contained  in  a  bill  of  exceptions 

The  Same— Undbrtakino  Must  Describe  Order. — An  undertaking  on  an  appeal  from 
an  order,  which  does  not  correctly  describe  the  order,  aa  it  is  inoorporated  in  the  record,  is 
insufficient  to  perfect  the  appeal. 

Appeal  from  an  order  of  the  district  court  of  Pitkin  county.  The 
opinion  states  the  facts. 
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Pattenon  &  T homos ^  for  the  appellants. 
E.  0.  WoIcoU,  for  the  appellee. 

By  the  Goubt.  The  order  appealed  from  was  made  and  entered  of 
leoord  by  the  coart  below,  during  the  progress  of  proceedings  in 
the  case  of  Andrew  Xirkpatriok,  complainant,  v.  Archie  0.  Fiske, 
Porter  Plumb,  Henry  Webber,  Jerome  B.  Wheeler,  Clinton  Mar- 
keUL  S.  M.  Gillespie  and  A.  W.  Bucker,  defendants. 

The  transcript  before  us  shows  that  Xirkpatrick  brought  this  ac- 
tion against  the  appellants  to  recover  an  interest  which  he  claimed 
to  own  in  the  Emma  mine,  and  also  to  recover  his  proportion  of 
ZDonejs  alleged  to  have  been  realized  by  the  defendants  from  the 
sales  of  ores  taken  from  said  mine. 

The  order  appealed  from,  required  one  E.  B.  Holden,  into  whose 
hands  moneys  thus  arising  had  come  as  receiver  of  the  Emma  mine, 
to  deposit  all  such  moneys  in  his  hands  in  the  Denver  National  Bank, 
subject  to  the  further  order  of  the  court. 

Jerome  B.  Wheeler,  one  of  the  above  named  defendants,  appealed 
from  this  order,  under  the  provisions  of  an  act  of  the  fifth  general 
assembly,  entitled  ''an  act  in  relation  to  appeals  to  the  supreme 
eonrt,  etc.,"  and  attempted  to  make  his  appeal  operate  as  a  super- 
9edea8  so  as  to  prevent  Holden  from  making  the  deposit. 

The  record  concerning  this  appeal  has  been  filed  in  this  court,  and 
apon  this  record,  we  are  asked  to  enter  an  order  that  these  moneys 
be  released,  and  that  the  district  court  pay  over,  or  cause  these 
moneys  to  be  paid  to  the  appellant,  Wheeler,  or  to  persons  whom 
he  may  designate. 

It  will  not  be  necessary  for  us  to  consider  the  legal  efiect  of  an 
appeal  of  this  character,  regularly  taken  under  the  act  mentioned, 
sinoewe  must  decline  to  grant  the  relief  sought  on  other  grounds, 
^- :  the  irregularity  of  the  appellate  proceedings. 

The  order  appealed  from  is  a  part  of  the  record  proper,  and  was 
dnly  entered  tnerein  by  the  clerk  of  the  district  court.  To  this 
enby  alone  can  we  look  for  information  as  to  what  was  ordered  by 
the  court. 

A  bill  of  exceptions  was  prepared  on  behalf  of  Wheeler,  and  signed 
by  the  district  judge,  which  purports  to  set  out  the  same  order,  and 
it  appears  that  the  appellate  proceeding  is  based,  to  a  large  extent 
iipon  the  order  as  it  appears  therein.  We  find  also  that  this  order 
differs  in  some  important  particulars  from  the  original  order  as 
entered  of  record  by  the  clerk  of  the  court. 

It  is  a  well  settled  principle  of  law,  that  what  belongs  to  the  re- 
^rd  proper  and  is  contained  therein,  cannot  be  contra£cted  by  any- 
thing contained  in  a  bill  of  exceptions.  It  is  not  the  office  of  a 
bill  of  exceptions  to  set  forth  anything  which  ought  to  appear  in  the 
'ocord  proper,  but  on  the  contrary,  its  office  is  to  preserve  what 
▼onld  not  otherwise  appear  of  record.  The  record  itself  can  never 
be  qualified  or  varied  oy  the  bill  of  exceptions. 
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The  original  order  required  £.  B.  Holdea  to  deposit  in  tlie  Den- 
ver National  Bank,  all  moneys  then  in  his  hands,  which  he  had  re- 
ceived as  receiver  of  the  Emma  mine,  to  be  retained  and  held  by 
the  bank  subject  to  the  order  of  the  court.  This  order  is  general 
in  its  terms.  It  does  not  purport  to  be  entered  against  any  partic- 
ular defendant,  nor  does  it  require  that  moneys  claimed  by  ^  partic- 
ular defendant  only,  shall  be  deposited.  Neither  does  it  command 
Holden  to  deposit  a  certain  amount  of  monev  thus  obtained  and 
held  by  him.  The  order  is,  that  all  money  now  m  the  hands  of  E.  B. 
Holden,  which  came  ipto  his  hands  as  receiver  of  the  Emma  mine, 
be  deposited  in  the  bank. 

As  set  out  in  the  bill  of  exceptions,  the  order  recjuires  E.  B.  Hol- 
den, late  receiver  of  t)ie  Emma  mine,  heretofore  discharged,  to  de- 
posit in  the  Denver  National  Bank,  the  sum  of  twelve  thousand 
nine  hundred  and  sixty-two  dollars  and  twenty-one  cents,  money 
claimed  by  the  defendant  Wheeler,  to  be  held  subject  to  the  further 
order  of  the  court. 

Holden  may  have  had  this  sum  of  money  and  it  may  have  been 
claimed  by  Wheeler,  and  he  may  have  had  other  sums  of  money, 
claimed  by  others  of  the  defendants,  all  of  which  came  into  his 
hands  as  receiver  of  the  Emma  mine.  There  is  certainly  an  import- 
ant variance  between  the  two  orders,  and  it  is  equally  certain  that 
the  appeal,  to  be  effective  for  any  purpose  must  have  been  regularly 
taken  and  prosecuted  from  the  original  order. 

The  appeal  bond  recites  that  the  court  made  an  order  against  the 
defendant  Wheeler,  requiring  the  said  Holden  to  deposit  certain 
moneys  in  his  hands  belonging  to  said  Wheeler,  to  wit,  the  sum  of 
twelve  thousand  nine  hundred  and  sixty-two  dollars  and  twenty-one 
cents,  in  the  Denver  National  Bank,  and  we  are  asked  to  enter  an 
order  that  this  sum  of  money  be  released  and  be  paid  over  to  said 
Wheeler,  or  to  persons  whom  he  may  designate. 

This  undertaking  does  not  correctly  describe  the  order  as  incor- 

E orated  in  the  record  proper.  Its  conditions  cannot  be  said  to  be 
ased  upon  this  order.  We  have  no  official  information,  therefore, 
that  the  only  moneys  in  the  hands  of  E.  B.  Holden,  which  had 
come  to  him  and  was  being  held  by  him  as  receiver  of  the  mine, 
was  the  sum  of  twelve  thousand  nine  hundred  and  sixfy-two  dollars 
and  twenty-one  cents,  nor  that  this  was  the  money  of.Mr.  Wheeler. 
The  object  of  the  litigation,  in  part  was  to  discover  how  much 
money  had  been  jrealized  from  the  working  of  the  mine,  and  to 
whom  it  belonged. 

Without  considering  the  effect  of  an  appeal  regularly  taken  from 
the  original  order,  we  must  deny  this  motion  because  of  the  irregu- 
larities stated. 
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D.  k  N.  O.  B.  B.  Co.  V.  Laxbobn  et  al. 

October  Term,  1886. 

Binxurr  Boxain— PmTioNEB,  whbn  hat  Abakdon— Effsot  or  Possession  Pkndvftb 
LiTS.— A  petitiooer,  in  eminent  domain  proceedings,  loses  the  right  of  abandoningthe  same, 
vfaeaerer  the  land  owner  acquires  a  vested  ri^ht  to  the  compensation  awarded.  Under  sec 
tioo  dl2  of  the  code  of  dyil  procedure  this  pnvilege  of  abanaonment  may  be  exercised  at  any 
time  prior  to  the  payment  or  deposit,  in  the  manner  provided,  of  the  sum  awarded.  The  pe- 
titioner, however,  is  liable  for  all  legitimate  expenses  and  injuries  to  the  land  owner  occasioned 
by  the  proceedings.  The  right  to  abandon  is  not  lost  by  reason  of  the  petitioner's  taking 
poaaeanon  of  the  land,  pendente  lite,  in  the  manner  authorized  by  such  section.  Taking  pos- 
Masion,  under  the  statute,  creates  no  contract  between  the  petitioner  and  the  land  owner; 
consequently,  an  abandonment  cannot  impair  the  obligation  of  a  contract. 

Thi  Samm— ABAKDONMKrr  PiNDiKO  APPEAL.— Under  such  statute,  the  party  dissatisfied 
with  the  final  determination  of  the  court  below,  may  appeal  to  the  supreme  court.  By  so 
dainc,  the  petitioner  does  not  waive  or  destroy  nis  right  to  abandon;  until  such  court  has 
acted  and  confirmed  the  concluaions  reached  below^  the  amount  of  compensation  for  damages 
if  not  IndUy  determined;  and  until  then,  the  petitioner  may  abandon,  although  he  has  beian 
in  possession  pendente  lite. 

Ths  Same— Partial  ABAinK>KMENT—GoNDBifNATio5  fob  Right  of  WAT.—Where  the 
the  petition  •oofl^ht  the  condemnation  for  a  railroad  depot,  grounds,  machine  shop  and  right 
of  way,  the  petitioner  ma^,  upon  return  of  the  award,  if  already  in  possession,  retain  and 
nw  the  right  of  way,  pendmg  proceedinics  for  its  condemnation,  and  abandon  as  to  the  rest. 

EsBOBS  ABSIOKED  CONSIDCBBD  and  held  that  the  award,  and  the  order  refusing  to  vacate 
it,  afaould  not  be  disturbed. 

Erbob  to  the  district  oonrt  of  Pueblo  oonnty.  The  opinion  states 
the  facts. 

WdU^  Smith  <t  Hacon,  for  the  plaintiff  in  error. 
John  M.  Waldron,  for  the  defendants  in  error. 

Helm,  J.  Counsel  in  this  case  elaborately  and  earnestly  argued 
seTeral  important  questions  touching  the  rights  and  powers  con- 
hrred  by  our  law  upon  the  subject  of  eminent  domain.  The  graver 
of  these  questions  will  be  briefly  considered. 

first.  At  what  stage  of  condemnation  proceedings,  under  our 
statute,  does  petitioner  forfeit  or  lose  the  right  of  abandoning  the 
same  upon  payment  of  all  costs  and  damages  actually  accrued  r  It 
18,  in  our  judgment,  a  correct  answer  that  such  privilege  is  lost, 
whenever  the  land  owner  acquires  a  vested  right  to  the  compensa- 
tion awarded;  but  there  is  some  diversity  of  opinion  among  tne  de- 
ci.sions,  as  to  when  this  vested  right  accrues. 

The  statute  declaring  the  procedure  for  ascertainment  of  damages 
and  for  returning  a  verdict  or  certificate  of  award,  contains,  inter  aHa^ 
the  following:  **  The  court  or  judge  upon  such  certificate  or  verdict 
oi  a  jury,  as  hereinbefore  provided,  and  due  proof  that  such  com- 
pensation and  separate  sums,  if  any  be  certified  to  be  found,  have 
been  paid  to  the  parties  entitled  to  the  same,  or  have  been  deposited 
to  the  credit  of  such  parties,  in  court  or  with  the  clerk  of  the  court, 
for  that  purpose,  shall  make  and  cause  to  be  entered  in  its  minutes, 
a  rale  describing  such  lands,  a  certified  copy  of  which  shall  be  re- 
corded and  indexed  in  the  recorder's  office  of  the  proper  county, 
m  like^manner,  and  with  like  effect,  as  if  it  were  a  deed  of  convey- 
ance from  the  said  owners  and  parties  interested,  to  the  proper 
parties.  Upon  entering  of  such  rule,  the  said  petitioner  shall  be- 
come seized  in  fee,  except  as  hereinafter  provided,  of  all  such  lands. 
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real  estate,  or  claims  described  in  said  rule,  as  required  to  be  taken 
as  aforesaid,  and  may  take  possession  of  and  hold  and  use  the  same 
for  the  purposes  specified  in  said  petition:"  Sec.  242,  code  of  civil 
procedure.  The  exceptions  mentioned,  in  no  way  affect  the  ques- 
tion now  under  consideration. 

The  foregoing  statutory  provision  indicates  the  exact  moment 
when  petitioner  becomes  entitled  to  the  rule  which  operates  as  a 
conveyance  to  him  of  the  fee  of  the  premises  and  the  right  to 
possess,  use,  and  enjoy  the  same.  But,  according  to  the  conclusion 
reached  in  the  better  reasoned  decisions,  the  rights  of  petitioner 
and  respondent  are  reciprocal;  respondent  acquires  no  vested 
right  to  the  compensation  awarded  until  petitioner  has  secured  a 
vested  right  to  the  property  condemned,  and  vice  versa.  Accord- 
ingly it  has  been  held,  under  statutes  similar  to  ours  in  this 
respect,  that  the  privilege  of  abandonment  may  be  exercised  at  any 
time  prior  to  the  payment  or  deposit  in  the  manner  provided  bylaw 
of  the  sum  awarded:  Stacey  v.  Yt.  Central  B.  B.  Go.,  27  Yt.,  39, 
and  cases  there  citod:  Peoria  &  B.  I.  By.  Oo.  v.  Bice,  admr.,  75  SI., 
329;  Morris  v.  Mayor,  44  Md.,  698;  Graff  v.  Mavor  of  Baltimore, 
lOMd.,  544.- 

We  think  the  forgoing  conclusion  eminently  logical  and  adopt  it. 
This  does  not,  however,  as  we  shall  presently  see.  relieve  petitioner 
from  liability  for  all  legitimate  expenses  and  injuries  to  respondent 
occasioned  bv  the  proceedings. 

Second.  But  it  is  ably  contended  by  counsel  for  respondent  that 
the  foregoing  can,  in  any  event,  only  be  considered  good  law  in 
cases  where  petitioner  has  never  had  possession  of  the  premises 
sought  to  be  condemned;  and  that  where,  as  in  the  case  at  bar, 
petitioner  has  secured  and  held  possession  pending  condemnation 
proceedings,  he  cannot,  after  return  of  the  award,  abandon  without 
consent  of  the  land  .owner. 

The  statute,  section  242  above  mentioned,  further  provides  that 
the  court  or  judge  may,  at  any  stage  of  the  proceedings,  authorize 
petitioner  to  take  possession  of  and  use  the  premises,  until  the  final 
conclusion  of  the  adjudication,  upon  deposit  in  court  or  with  the 
clerk  of  such  sum  as  the  court  or  ludge  may  deem  sufficient  to  pay 
the  amount  of  damages  ultimately  awarded.  We  are  not  asked 
here  to  pass  upon  the  constitutionality  of  this  provision.  Assuming 
with  counsel,  that  the  statute  is  not  obnoxious  to  this  objection,  we 
have  before  us,  simply,  a  question  of  statutory  construction  demand- 
ing for  its  answer  a  declaration  of  the  legislative  intent.  And  the 
second  question  suggested  by  respondents,  may  be  restated  as  fol- 
lows: Did  the  legislature  intend  to  deprive  a  petitioner,  who  has 
taken  advantage  of  the  foregoing  provision,  of  the  privilege  of 
abandonment  from  the  moment  the  award  or  verdict  is  returned  ? 
There  are  no  words  in  the  statute  expressly  giving  such  an  effect  to 
the  fact,  and  the  inference  must  be  drawn,  if  at  aU,  from  the 
general  provisions,  scope,  and  purposes  of  the  act. 
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The  argument,  that  ordinarily  after  verdiot,  it  is  too  late  for 

I  plaintiff  to  take  a  nonsuit,  is  soaroelj  pertinent  to  the  question  be- 
bre  08.  This  is  a  special  proceeding,  differing  widely  in  its  pur- 
poses from  those  of  the  ordinary  civil  action,  and  governed  by  dis- 
similar rules  of  pleading  and  practice.  It  is  hardly  appropriate  to 
regard  abcuidonment  in  one  case,  as  analagous  to  nonsuit  in  the 
otiber.  The  principle  stated  in  Pollard  v.  Moore,  61  N.  H.,  188,  on 
this  Bubjeot,  we  are  unwilling  to  adopt  as  applicable  under  our  stat- 
ute, to  cases  of  the  kind  before  us.  Petitioner  desires  the  property 
or  the  right  of  way,  as  the  case  may  be;  but  he  does  not  desire  it 
at  an  unreasonable  and  ruinous  price.  It  may  be  that  he  is  utterly 
unable  to  pay  the  exorbitant  damages  awarded,  and  would  rather 
ofaange  Ms  pW  and  build  upon  a  7eyf  line,  if  the  enterprise  be  a 
nulway,  or  abandon  the  project  altogether.  It  should  be  noted  in 
paasiiig,  that  the  verdict  of  the  jury  or  finding  of  commissioners 
that  the  premises  described  are  necessary  to  the  undertaking,  is 
held  not  to  bind  petitioner  to  take  those  premises  and  none  other; 
it  IB  simply  a  declaration  that,  according  to  the  surveys  and  plans 
diBclosed  in  the  petition  and  evidence,  such  taking  is  necessary. 
Bat  petitioner  cannot  know  before  return  of  the  verdict,  that  the 
price  or  damages  allowed  will  be  so  excessive  as  to  preclude  adher- 
mgto  the  original  plan  adopted. 

We  are,  therefore,  of  opinion  that  the  return  of  the  award  or  ver- 
dict does  not  mark  a  period  in  the  case  at  which  it  is  too  late  to 
drawback;  further,  we  think  that  if  it  did,  logically  the  same  effect 
would  be  produced,  whether  possession  pending  the  proceedings 
were  obtained  or  not.  Hence,  if  such  possession  operates  to  pre- 
sent abandonment,  it  should  have  this  effect  from  the  moment  it  is 
taken;  that  is  to  say,  under  the  view  urged  by  counsel  for  respond- 
eai,  by  electing  to  avail  himself  of  the  statute  in  this  regard,  peti- 
tioner should  &e  held  to  forfeit  the  right  to  abandon  at  any  time 
after  obtaining  possession  in  pursuance  of  such  election,  save  upon 
consent  of  respondent. 

We  have  assumed  without  argument,  as  above  suggested,  that  the 
BQthority  to  take  possession  of,  and  use  the  property  pending  con- 
demnation proceedings,  by  compliance  with  the  statutory  require- 
ments, is  not  obnoxious  to  the  constitutional  inhibition  against  tak- 
ing or  damaging  private  property  without  just  compensation  to  the 
owner;  or  against  needlessly  disturbing  the  same  without  payment 
or  deposit  of  such  compensation  in  court  for  the  owner. 

The  expense  of  transferring  his  improvements,  if  any  have  b^en 
made  on  the  premises,  would,  doubtless,  have  some  influence  with 
petitioner  upon  the  question  of  abandonment;  otherwise  the  fact  of 
possession  would  in  no  way  affect  his  reason  for  a  change  of  plans; 
the  awarding  of  excessive  compensation,  or  the  happening  of  some 
other  impor&nt  and  unexpected  circumstance,  would  be  no  less  dis- 
astrous than  if  no  possession  had  been  obtained.  The  reasons, 
then,  which  influence  petitioner,  and  which  are  held  sufficient  to 
jnatify  abandonment  in  cases  where  possession  has  not  been  taken, 
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apply  with  bcjvlbI  force  when  the  same  has  been  obtained  pending 
the  adjudication. 

How  is  it  with  respondent  ?    Has  he  greater  cause  for  complaint 
in  the  latter  case  than  in  the  former  ?    His  occupancy  and  use  of 
the  premises  are  temporarily  disturbed.     But  they  are  also  disturbed 
to  a  less  degree,  by  the  temporary  possession  taken  in  running  sur- 
veys, locating  lines,  ana  the  like.    For  damages  arising  from  the 
temporary  disturbance  now  under  consideration,  the  statute  affords 
respondent  ample  security.   Before  avaiiing  himself  of  this  privilege, 
petitioner  is  required  to  deposit  an  amount  sufficient  to  recompense 
respondent  for  the  injury  thus  inflicted.     It  is  our  opinion  that  the 
sum  deposited  is,  in  case  of  abandonment,  security  for  all  damages 
stffered  by  reason  of  the  temporary  occupation,  as  well  as  for  the 
compensation  awarded  if  the  ownership  pass  to  petitioner.     If  this 
conclusion  coold  not  legitimately  be  drawn  from  the  language  and 
purposes  of  the  statute,  we  might  be  compelled  to  endorse  the  propo- 
sition, that  by  the  act  of  taking  possession  thereunder,  petitioner 
renounces  his  right  of  abandonment  except  with  the  owner's  con- 
sent.    For  we  are  not  prepared  to  hold  this  such  a  needful  distuib- 
ance  of  property  as  to  be  allowable  under  the  constitution  without 
deposit  of  a  sum  to  cover  the  damages  occasioned. 

It  has  been  held  that  municipal  corporations  may  discontinue  and 
abandon  condemnation  proceedings,  although  possession  has  been 
taken  and  retained  pending  the  same;  and  this,  too,  in  cases  where 
there  does  not  appear  to  have  existed  any  express  statutory  author- 
ity for  such  taking:  2  Dillon's  Municipal  Oor.,  3d  ed.,  sec.  609,  and 
cases  cited. 

In  view  of  the  foregoing  conclasions,  we  are  disposed  to  hold 
that,  under  the  law,  petitioner  retains  the  right  to  abandon,  even 
though  he  procures  a  statutory  order  for  possession,  and  takes  the 
same  pending  proceedings,  it  is  quite  as  important  for  him  to  have 
this  privilege  as  if  the  possession  had  not  been  obtained ,  and  re- 
spondent is  fully  protected.  The  latter  may,  within  a  reasonable 
tune,  have  his  action  for  all  damages  occasioned  by  the  occupancy 
and  use,  and  the  sum  deposited  by  petitioner  is  a  security  for  the 
payment  of  such  damages  when  ascertained. 

It  cannot  be  correctly  claimed  that  the  foregoing  conclusion  tends 
to  impair  the  obligation  of  contracts.  The  right  of  temporary  pos- 
session pending  proceedings  is  an  incidental  privilege,  wisely  con- 
ferred upon  grounds  of  public  policy,  by  express  statutory  provisions. 
In  accepting  this  privilege,  petitioner  acts  without  consent  of  re- 
spondent, and  in  direct  opposition  to  the  latter's  wishes.  There  iB 
wanting,  therefore,  the  most  essential  element  of  a  contract,  either 
express  or  implied.  This  act  of  petitioner  can,  in  our  judgment,  no 
more  constitute  the  basis  of  a  contract  than  does  instituting  the 
principal  proceeding,  and  procuring  therein  an  ascertainment  and 
award  of  tne  compensation  to  be  paid.  Upon  the  latter  subject,  see 
Garrison  v.  The  Oity,  21  WaDace,  196. 
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TKtrj.  Oor  statate  authorizes  a  review  of  the  proceedings  bj 
this  court,  either  upon  appeal  or  error,  on  application  of  the  party 
dissatisfied  with  the  '  *  final  determination  "  oefore  a  court  or  judge 
below.  By  procuring  sach  review  petitioner  does  not  waive  or 
destroy  his  right  to  abandon;  until  this  court  has  acted  and  con* 
finned  the  conclusion  reached  below,  the  amount  of  compensation 
for  damages  is  uoi  finaUy  determined;  until  that  moment,  therefore, 
petitioner  is  not  apprised  of  the  sum  he  must  pay  to  obtain  title  to 
the  property,  and  the  alternative  or  tdtimabum  of  payment  or  aban- 
donment is  not  finally  presented.  The  expression  used  in  6  Col., 
340,  that  '*the  report  of  commissioners,  and  approval  thereof  by 
the  court,  in  overruling  a  motion  to  vacate  and  set  aside  the  same, 
fixes  finally  the  price  to  be  paid  for  the  premises,"  means  that  such 
aetion  is  decisive  of  the  question  and  final,  bo  far  as  that  court  is 
amcemed. 

Bat,  here  again,  the  legislature  carefully  guard  the  interests  of 
respondent  and  secure  to  him  additional  protection.  While  the 
right  to  such  review  is  given  absoliUdy,  the  possession  pending  ap* 
pellate  proceedings  receives  l^slative  attention.  It  is  enacted  that 
if  petitioner  desires  to  occupy  and  use  the  premises  during  such 
appellate  proceedings,  he  must  first  deposit  in  court  or  with  the 
clerk  the  amount  of  compensation  ascertained  and  awarded:  Section 
260,  code  of  civil  procedure.  A  fair  construction  of  this  section, 
in  view  of  the  remaining  provisions  of  the  statute,  is,  we  think,  that 
if  petitioner  has  obtained  possession  under  the  law  at  the  incep- 
tion of  his  i>roceedings,  he  must,  in  order  to  retain  possession  pend- 
ing the  review  in  this  court,  make  the  deposit  equal  in  amount,  if 
not  already  so,  to  the  sum  awarded  as  compensation.  Failing  to 
comply  with  the  foregoing  requirement,  the  appeal  or  writ  of  error, 
ii  tuen  by  him,  will  not  be  dismissed,  bat  his  possession  becomes 
nilawful,  and  respondent  is  entitled  to  relief  upon  proper  proceed- 
ings therefor. 

fburth.  Holding  that  petitioner  in  this  case  has  had,  and  still  has, 
the  privilege  of  electing  to  abandon  the  condemnation  proceedings 
altogether,  a  further  question  is  presented.  By  its  amended  petition 
as  finally  amended,  petitioner  sought  to  procure  the  premises  speci- 
fied— being  upwards  of  eleven  acres  — for  its  depot  grounds,  machine 
Aaps  and  right  of  way.  After  the  overruling  of  its  motion  to  vacate 
the  award,  it  attempted  to  abandon  all  the  premises,  to  the  posses- 
sion of  which  it  was  entitled  under  order  of  court,  save  the  right  of 
way  alone,  less  than  two  acres.  Its  road  bed  had,  in  the  meantime, 
been  oonstracted  over  the  land,  thus  appropriating  the  right  of  way,  but 
no  other  actual  possession  of  the  premises  had  ever  been  taken,  and 
any  constructive  possession  thereof,  if  such  a  thin^  be  possible  in 
these  proceedings,  was  fully  abandoned  by  the  erection  of  its  depot 
bnildings  elsewhere,  and  by  its  express  written  declarations  on  the 
sabjdct  filed  in  the  cause.  But  counsel  for  respondents  argues  that 
there  can  be  no  partial  abandonment;  that  if  petitioner  could  dis- 
continue proceeaings  at  all,   it  must  be  as  to  the  whole  of  the 
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premises,  or  none;  and,  if  we  correotlv  understand  bim,  he  olaims 
that  petitioner  should  have  abandoned  the  right  of  way  and  remoyed 
its  ties  and  rails  therefrom.    As  already  observed,  tne  proceeding 
was  instituted  for  the  condemnation  of  land  for  petitioner's  depot 
grounds  and  machine  shops,  and  also  to  secure  the  right  of  way  for 
its  road.     Upon  retura  of  the  award  it  substantially  attemptea,  by 
a  so-called  supplemental  petition,  to  abandon  the  wnole  proceeding. 
But  it  asked  permission,  under  the  law,  section  242  aforesaid,  to 
retain  possession  of  the  ri^ht  of  wa^,  and  requested  the  appointment 
of  commissioners  or  selection  of  a  ]ury  to  assess  the  compensation 
therefor.     It  might  have  been  more  regular  had  petitioner  simply 
filed  a  statement  relinquishing  all  claim  to  any  part  of  the  prem  ses, 
and  then,  by  a  proper  petition,  haye  instituted  an  entirely  new  pro- 
ceeding for  the  rignt  of  way.     But  we  hardly  think  it  was  necessary 
to  incur  the  useless  expense  and  trouble  of  tearing  up  and  remoyins 
its  track  only  to  replace  the  same  when  the  court  should  haye  granted 
permission .     The  statute  clothes  the  court  or  judge  with  authority  to 
allow  petitioner,  if  already  in  possession  of  the  premises,  to  retain,  and 
use  the  same  pending  proceedings,  upon  deposit  of  the  sum  fixed  to 
coyer  the  compensation  afterwards  awarded;  this  clearly  implies 
that  there  may  oe  instances  where  petitioner  has  possession  before 
there  has  been  any  judicial  action  upon  the  subject.    We  think  that 
in  a  case  like  the  one  at  bar  the  court  or  judge  might  grant  permis- 
sion,   making  proper  provision  for  security  to  retain  possession 
during  the  proceedings. 

Fifth.  It  is  the  impression  of  counsel  for  both  parties  that  the 
writ  of  error  in  this  case  brings  before  us  for  review,  only  the  pro- 
ceedings prior  to  and  including  the  order  denying  petitioner's  mo- 
tion to  vacate  the  award.  This  action  we  have  held  to  constitute, 
under  the  peculiar  provisions  of  our  statute  on  the  subject  of  emi- 
nent  domain,  such  a  final  judgment  as  laid  the  foundation  for  review 
on  error :    The  D.  &  N.  O.  B.  B.  Oo.  v.  Lambom  etal.,6  Ool. ,  340. 

The  assignments  of  error  relating  to  the  part  of  the  record  men- 
tioned, are  three  in  number;  upon  examination  of  the  questions  pre- 
sented in  connection  therewith,  we  are  of  opinion  that  no  ground 
for  a  reversal  thereunder  exists.  That  this  conclusion  agrees  with 
the  views  of  counsel,  is  evidenced  by  the  fact  that  they  do  not  rely 
upon  those  assignments  in  argument.  The  award  of  the  commis- 
sioners in  this  case,  and  action  of  the  court  in  declining  to  vacate  the 
same,  will,  therefore,  not  be  disturbed. 

Sixth.  It  is  needless  for  us  to  consider  the  apprehensions  of 
counsel  concerning  the  institution  of  experimental  condemnation 
proceedings;  and  me  wrong  and  annoyance  which  may  be  inflicted 
upon  land  owners  through  successive  appraisements  of  the  same 
premises  by  one  and  the  same  party.  We  do  not  recognize  the 
right  to  such  successive  appraisements. 

In  thb  case  should  petitioner  renew  its  election  to  relinquish  all 
of  the  premises  except  the  right  of  way,  it  would  be  manifestly  un- 
just to  compel  respondent's  acceptance  of  the  value  per  acre  fixed 
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in  the  award,  for  the  two  acres  retained.  In  justice  to  respondents 
it  is  uecessary  that  there  should  be  a  new  appraisement  both  as  to 
the  value  of  the  premises  taken,  and  damages  to  their  remaining 
lands,  occasioned  by  the  appropriation.  This  would  be  no  secona 
appraisement  of  the  same  premises,  because  there  never  has  been  a 
proper  appraisement  and  award  as  to  what  is  now  asked.  We  fully 
recognize  the  fact  that  the  interests  of  respondents  in  these  proceed- 
ing should  be  carefully  guarded;  that  the  rights  of  the  land  owner 
are  not  to  be  trifled  with.  But  if  the  foregoing  views  be  correct,  he  is 
well  protected.  Besides  the  security  above  mentioned  given  hj 
statute  as  a  protection  against  damage  or  injury^  it  is  enacted  that  if 
the  proceedings  be  delayed  by  petitioner,  me  land  owner  may  con- 
dnct  the  same  to  a  conclusion.  He  is  thus  provided  with  the 
means  for  avoiding  unnecessary  delay.  It  may  be  further 
answered  to  counsel's  suggestion  that  as  petitioner  must  bear  all 
the  costs  of  the  proceedings  and  also  pay  all  damages  arising  there- 
from, such  experiments  would  be  an  expensive  luxury;  also  that 
when  cases  arise  wherein  any  of  the  abuses  feared  are  not  expressly 
provided  for,  the  court  will  doubtless  devise  some  means  for  giving 
the  land  owner  ample  protection. 
The  judgment  is  affirmed. 
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SuPERiOBCouBTS—AorEsTABLiBHiNa  18  Valid— Special  LEoiSLATiON.—Chapter  103  of 
the  general  statutes,  establishing  a  saperior  court  in  cities  having  a  population  of  twenty-five 
thousand,  although  at  present  only  applicable  to  the  city  of  Denver,  is  not  obnoxious  to  sec- 
tion 25,  article  v.  of  the  constitution,  prohibiting  special  legislation.  Such  court  is  neither  a 
(^strict  court,  nor  a  court  of  the  same  class  or  grade,  and  consequently  is  not  violative  of  sec- 
tions 14  and  article  vi  of  the  constitution.   Its  creation  is  authorized  by  section  1  of  said  article. 

QUALiriGATION    FOB    OrFIOX— LSOISLATUBB    MaT    ImFOSE   PbOPXBTT    Rx8TBICTI0N.~The 

legislature  may  make  the  payment  of  taxes  a  necessary  qualification  for  membership  in  the 
board  of  aldermen  of  a  city.  Section  6,  article  viL  of  the  constitution^  providing  that  *'  no 
person  except  a  qualified  elector  shall  be  elected  or  appointed  to  any  civu  or  militsjry  office 
in  the  state,"  does  not  impliedly  inhibit  the  addition  of  such  property  qualification. 

Quo  Wabbanto— JuBisDionoN  OP  Court  When  Abbooated— Sole  Jubisdiotion  Con- 
PiBBED  ON  BOABD. — ^The  provisions  of  the  amended  charter  of  the  city  of  Denver,  that  the 
legislative  powers  of  the  city  shall  be  vested  in  a  council,  consisting  of  a  board  of  aldermen 
■nd  a  boara  of  supervisors,  and  that  each  board  shall  be  the  aoU  judge  of  the  qualification, 
election  and  return  of  its  own  members,"  has  the  effect  to  deprive  the  courts  of  all  jurisdiction 
to  inquire,  by  quo  warraaUo,  into  the  right  of  office  of  a  member  of  such  councils,  dected  at  the 
fint  election  after  the  adoption  of  the  charter. 

Election  of  Ineligible  Candidate— De  Facto  Opfiobb— Acts  op.  Valid.— The  election 
to  an  office,  of  one  who  is  legally  incapable  of  performing  the  duties  thereof,  is  not  an  abso- 
lute nullity.  If  such  person  receives  a  majority  of  the  legal  votes  cast,  is  dedar^  by  the 
proper  canvassing  board  duly  elected,  is  inducted  into  the  office  and  proceeds  with  the  per- 
xormance  of  its  ofnties,  he  is  a  <2e /octo  officer,  until  his  disability  is  adjudged  by  a  proper 
tribunal;  and  hu  acts  performed  in  the  dischax^e  of  his  official  duties  are  valid  and  binding. 
Upon  ouster  of  such  person,  the  candidate  who  received  a  minority  of  the  legal  votes  polled, 
IB  not  entitled  to  the  office.     In  such  case  a  vacancy  is  created. 

Quo  Wabbanto— Filing  op  Infoemation  by  Dibtbiot  Attobnet.— The  fact  that  the 
district  attorney  of  the  proper  district  subscribes  and  presents  the  information  in  quo  noarrarUo 
proceedings,  implies  that  such  officer  has  fully  investigated  the  merits  of  the  case,  and  that 
the  proceeding,  though  on  the  relation  of  a  private  person,  is  instituted  in  good  faith  and 
npoo  sufficient  grounds. 

The  Same— Ta2  Pateb  has  Special  Intebest.—  One  who  is  a  tax  payer  has  a  sufficient 
fpedal  interest,  to  entitle  him  to  present  an  information  in  a  proceeding  of  quo  woftra/nio,  to 
mqnire  into  the  right  of  office  of  a  member  of  a  board  having  authority  to  levy  taxes. 
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Appeal  from  the  superior  coart  of  Denver.  The  opinion  states 
the  facts. 

McCord,  for  the  appellant. 
Hankey,  for  the  appellees. 

Helm,  J.  The  information  in  this  case  charges  respondent  with 
having  wrongfully  and  anlawfally  usurped  and  intruded  into  the 
office  of  alderman  of  the  city  of  iDenver.  It  is  averred  therein  that 
at  the  time  of  his  election  and  induction  into  office  he  was  disquali- 
fied from  holding  that  position  or  performing  the  duties  thereof,  by 
reason  of  his  having  paid  no  taxes  in  said  city  during  the  year  pre- 
vious. A  general  demurrer  was  filed  to  the  information,  which  the 
superior  court  overruled,  and  respondent  declining  to  plead,  a  judg- 
ment of  ouster  was  duly  pronounced.  An  appeal  from  this  jadg- 
ment  brings  the  proceedings  before  us  for  review. 

The  record  and  the  assignments  of  error  present  three  important 
questions  for  adjudication. 

The  first  of  these  questions  attacks  the  legal  existence  of  the  su- 
perior court,  upon  constitutional  grounds. 

It  is  urged  that  the  law,  Chapter  103.  general  statutes,  through 
which  that  court  derives  its  existence,  was  designed  for  the  city  of 
Denver  alone,  and  hence,  is  obnoxious  to  section  25,  article  v.  of  the 
constitution,  prohibiting  local  or  special  legislation.  Several  cases 
are  cited  which,  at  first,  may  seem  to  support  counsers  position; 
but  in  no  instance  is  the  statute  which  is  held  invalid,  exactly  sim- 
ilar in  the  particular  mentioned  to  the  act  before  us. 

If  this  act  were  a  clear  and  unequivocal  attempt  to  evade  the  con- 
stitutional inhibition  and  create  a  superior  court  for  one  particular 
city,  we  would  unhesitatingly  accede  to  the  views  of  counsel.  Such 
legislation,  although  the  purpose  be  disguised  by  the  use  of  general 
language,  is  not  to  be  tolerated. 

But,  construing  all  the  provisions  of  the  statute  together,  we  can- 
not discover  an^  such  attempted  evasion.  Denver » it  is  true,  is  the 
only  cit^  to  which  the  act  at  present  applies.  But  the  legislature 
clearly  intended  to  provide  for  places  that  may  hereafter  acquire  the 
population  mentioned.  The  law  is  general,  and  is  unlimited  as  to 
time  in  its  operation.  There  is  nothing  unreasonable  in  the  suppo- 
sition that  other  towns  and  cities  within  the  state  will  eventually 
contain  twenty-five  thousand  inhabitants.  Whenever  this  size  is 
attained  by  such  municipal  corporations,  the  act  becomes  applicable 
thereto.  This  objection  of  counsel  is,  in  our  judgment,  not  well 
taken.  Nor  is  their>  proposition  that  the  statute  is  obnoxious  to 
sections  14  and  28,  article  vi.,  of  the  constitution,  any  more  tenable. 

The  superior  court  has  no  original  criminal  jurisdiction  what- 
ever; its  authority  is  confined  territorially  to  the  corporate  limits  of 
the  city  in  which  it  exists;  it  may  entertain  appeals  from  justices  of 
the  peace  in  cases  relating  to  the  violation  of  city  ordinanoes. 
Hence  it  appears  that,  aside  from  its  territorial  limitations,  the 
superior  court  is  denied  authority  possessed  by  the  district  court 
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OTW  a  prominent  and  extensive  braneh  of  the  law,  while  in  an  im- 
portant class  of  cases  it  is  given  a  jurisdiction  withheld  from  the 
latter  court.  In  these  and  other  respects  there  is  a  radical  difference 
between  the  two  conrts.  The  jurisdiction  of  the  former  is  coDcnr- 
rent  with  that  of  the  latter  in  so  far  as  most  of  the  matters  npon 
flijeh  it  may  adjudicate  are  concerned;  but  the  same  is  true  of 
eooDty  courts  as  to  civil  cases  not  connected  with  the  settlement  of 
estates,  where  the  debt  sued  for,  or  the  value  of  the  property  in- 
Tolyed,  does  not  exceed  two  thousand  dollars;  yet  it  cannot  be 
claimed  that  on  this  account  alone  these  courts  are  of  the  same 
grade  as  the  district  court.  The  fact  that  procedure  in  the  superior 
court  is,  in  most  respects,  similar  to  that  prescribed  for  district 
courts,  has  no  special  significance.  Supposing  the  legislature  had  ex- 
ptesslj  enacted  that  procedure  before  the  county  court  should,  with 
certain  specified  exceptions,  be  the  same  as  in  the  district  court, 
would  the  connty  court  thereby  become  a  district  court,  or  would 
it  be  contended  that  this  made  them  courts  of  the  same  class  within 
the  meaning  of  the  constitution  ? 

In  holding,  as  we  do,  that  the  superior  court  as  created  by  the 
kw  now  before  us  is  not  a  district  court,  nor  a  court  of  the  same 
class  or  grade,  we  answer  the  objections  resting  upon  both  of  the 
constitutional  provisions  last  above  mentioned. 

We  think  that  the  constitutional  authority  for  creating  courts  in 
cities  and  incorporated  towns  as  given  by  section  one  of  said  article 
is  neither  interpreted  nor  limited,  as  counsel  seem  to  believe,  by 
section  twenty-six  thereof,  relating  to  police  magistrates.  And  we 
iiold  that  section  one  authorizes  the  establishment  of  the  court  in 
qnestion. 

The  second  objection  presented  for  consideration,  challenges  the 
oonstitntionality  of  the  statutory  provision  under  which  this  pro- 
0Beding  was  instituted.  It  is  asserted  that  the  legislature  could  not 
declare  the  payment  of  taxes  a  necessary  qualification  for  member- 
ship in  the  board  of  aldermen.  Gounsel  argue  that  section  6, 
ttticlevii.  of  the  constitution,  which  provides  that  ''no  person  except 
&  qualified  elector  shall  be  elected  or  appointed  to  any  civil  or  mil- 
tan^  office  in  the  state,"  by  implication  inhibits  the  legislature  from 
wing  tiie  property  <jualitication  under  consideration. 

l%m  is  nothing  in  the  constitution  which  expressly  designates 
fte qoalifications  of  councilmen  in  a  city  or  town;  and  this  section 
eontains  the  only  language  that  can  possibly  be  construed  as  appli- 
cable thereto.  But  it  wul  be  observed  that  the  language  used  is 
Mgative  in  form;  tiiat  it  simply  prohibits  the  telection  or  appoint- 
ment to  office  of  one  not  a  qualined  elector.  There  is  no  conflict 
^^^een  it  and  the  statute.  By  providing  that  a  supervisor  or  an 
^derman  shall  be  a  taxpayer,  the  legislature  does  not  declare  that 
^  need  not  be  an  elector.  Nor  is  the  provision  at  all  unreasonable; 
06  the  contrary,  it  is  a  safeguard  of  the  highest  importance  to  prop- 
^  owners  within  the  corporation.  The  right  to  vote  and  the  right 
to  hold  office  mnst  not  be  confused;  citizenship  and  the  requisite 
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sex,  age,  and  residence  constitnte  the  individual  a  le^  voter;  bnt 
other  qualifications  are  absolutely  essential  to  the  efficient  perform- 
ance of  the  duties  connected  with  almost  every  office.  And,  cer- 
tainly, no  doubtful  implication  should  be  favored  for  the  purpose  of 
denying  the  right  to  demand  such  additional  qualifications  as  the 
nature  of  the  particular  office  may  reasonably  require.  We  do  not 
believe  that  the  framers  of  the  constitution,  by  this  provision,  in- 
tended to  say  that  the  right  to  vote  should  be  the  sole  and  exclusive 
test  of  the  eli^bility  to  all  civil  offices,  except  as  otherwise  pro- 
vided in  the  instrument  itself;  that  no  additional  qualifications 
should  ever  be  demanded  and  no  other  disqualifications  should  be 
imposed.  If,  as  has  been  well  said,  they  ''had  intended  to  take 
away  from  the  legislature  the  power  to  name  disqualifications  for 
office  other  than  the  one  named  in  the  constitution,  it  would  not 
have  been  left  to  the  very  doubtful  implication  which  is  claimed 
from  the  provision  under  consideration:'  State  ex  rd.  v.  Oovingtcm 
etoL,,  29  Ohio  State,  102. 

The  third  and  last  question  which  we  shall  consider  is,  we  think, 
fatal  to  the  judgment  below.  The  amended  charter  of  Denver  pro- 
vides that  the  legislative  power  of  the  city  shall  be  vested  m  a 
council,  consisting  of  a  board  of  aldermen  and  a  board  of  super- 
visors. Section  3,  article  ii.  of  said  charter,  contains,  inter  alia^  the 
following  with  reference  to  those  bodies:  "  Each  board  shall  be  the 
sole  judge  of  the  qualifications,  election  and  returns  of  its  own 
members    *.    *    *     ." 

AppeUant  contends  that  this  provision  clothes  the  tribunal  desig- 
nated with  exclusive  authority  to  inquire  into  the  (qualifications 
of  aldermen;  that  it  deprives  the  courts  of  all  jurisdiction  in  the 
premises. 

The  right  of  courts  possessing  general  and  original  jurisdiction 
to  inquire  by  quo  warranto  into  the  authority  under  which  a  person 
claims  to  exercise  the  privileges  and  perform  the  duties  of  an  office 
is  so  well  established  that  no  doubtful  language  should  be  permitted 
to  take  it  away.  Accordingly,  where  the  statute  provides  that  the 
city  council  shall  be  the  judge  of  the  qualifications,  election  and 
returns  of  its  own  members,  the  power  ^ven  is  declared  to  be 
simply  cumulative,  and  the  concurrent  jurisdiction  of  theoonrls  is 
maintained.  But,  on  the  other  hand,  the  doctrine  is  firmly  estab- 
lished that  if,  in  addition  to  the  foregoing  language,  the  word  «o2e,  or 
exclusive,  or  final,  is  used,  the  courts  are  thereby  divested  of  all 
jurisdiction  over  the  subject.  It  is  said  that  when  the  legislatore 
declares  the  council  4;o  be  the  sole  judge  of  the  qualifications,  etc., 
of  its  own  members,  the  intent  is  too  clear  to  admit  of  doubt;  the 
use  of  the  word  sole  settles  the  ciuestion  beyond  a  possibility  of 
cavil,  and  there  is  no  room  for  judicial  construction. 

The  constitutional  provision,  section  1,  article  vi.,  which  enacts 
that  the  judicial  power  of  the  state  shall  be  vested  in  certain  courts, 
in  our  opinion  does  not  afiect  the  foregoing  conclusions.     See 
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McCrary  on  Eldoldons,  sec.  295,  and  cases  cited;  1  Dillon's  Manic. 
Corp.,  M  ed.,  sees.  202,  200,  and  cases  cited. 

Tne  reason  given  for  lodging  this  exclasiye  power  with  the  city 
eoondl  is  tiiiat  the  terms  of  office  are  asnaliy  short,  and  a  proceed- 
ing through  the  coorts  is  not  sufficiently  expeditious  to  meet  the 
leasonable  demands  of  the  situation.  Bat,  as  already  intimated, 
there  being  no  room  for  interpretation,  we  are  not  concerned  with 
the  »»8on3  which  may  hare  operated  upon  the  legislative  mind  in 
the  premises.  Whether  the  doctrine  be  wise  or  unwise,  it  is  suffi- 
cient for  us  to  say  that  thus  it  is  toriUen;  if  abuses  should  ever  arise 
onder  the  law,  relief  must  be  obtained  by  application  to  the  legis- 
latore. 

It  is  apparent  that  the  foregoing  conclusions  are  adverse  to  the 
claim  of  jurisdiction  in  the  superior  court  to  investigate  the  ques- 
lion  of  appellant's  disability.  It  follows  that  we  must  hold  the 
proceeding  erroneous  unless  it  appears  that  for  some  reason  the 
flt&tnte  under  consideration  does  not  affect  this  particular  ease. 

To  avoid  the  difficulty,  counsel  for  the  appellee  contend : 

Jirs^That  this  being  the  first  city  council  elected  after  the  adop- 
tion of  the  law,  and  the  statute  providing  that  the  vote  for  its  mem- 
bers should  be  canvassed  by  the  outgoing  board  in  the  manner 
proscribed  by  existing  ordinance,  it  was  evidently  the  legislative 
mtent  to  except  the  first  board  from  the  operation  of  this  statutory 
provision;  and, 

^foofu^They  assert  that,  as  the  law  requires  the  manner  of  mak- 
ing the  canvass  of  votes  cast  for  aldermen  or  supervisors  to  be  pre- 
aeribed  by  ordinance,  the  statutory  provision  under  discussion  is 
]K>t  self-enforcing;  and  since  no  such  ordinance  has  been,  or  could 
ha?e  been,  provided  so  as  to  affect  the  present  council,  it  is  inoper- 
ative, and  tne  jurisdiction  of  the  courts  remains  in  so  far  as  this 
cue  is  concerned. 

To  both  of  these  suggestions  it  must  be  answered  that  from  the 
moment  when  the  present  council  entered  upon  the  discharge  of  its 
dnties,  the  provision  relating  to  the  (qualifications  of  its  members, 
became  operative;  that  in  so  far  as  this  provision  affects  such  quali- 
fications it  is  continuous;  and  that  the  question  of  prior  disability, 
like  that  of  subsequent  malconduct,  may  be  investigated  at  any  time 
during  the  term  of  office.  It  often  happens  that  the  particular  fact 
^ch  renders  the  party  ineligible  to  hold  a  given  position,  is  un- 
bown  to  the  public  until  long  after  his  election  and  induction  into 
office.  It  is  even  true  that  sometimes  such  disability  is  not  discov- 
ered by  the  candidate  himself  until  he  has  for  a  considerable  period 
been  performing  his  official  duties.  An  obligation  rests  upon  the 
cooncil  when  the  question  is  properly  presented,  to  investigate  the 
alleged  disability  and,  if  it  be  proven,  to  oust  the  incumbent  though 
liis  term  of  office  be  about  to  expire.  There  is  a  marked  difference 
belireen  canvassing  the  vote  and  declaring  the  result  of  such  canvass, 
ttd  bvestigating  a  charge  of  prior  disqualification  which  may  af  ter- 
wds  be  presented;  whue  the  present  council  cannot  perform  the 
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former  duty,  they  are  certainly  in  a  position  to  discharge  the  latter. 
If  any  roles  or  regidations  are  essential  to  a  proper  investigation  of 
alleged  di8q|xialifiGations  of  aldermen,  the  same  may  be  supplied. 

We  can  discover  no  satisfactory  reason  for  holding  that  the  une- 
quivocal legislative  expression  concerning  the  qualifications  of 
councilmen  may  not  be  given  effect  as  to  the  case  at  bar.  Conced- 
ing that  an  ordinance  pointing  out  the  method  for  canvassing  the 
votes  and  declaring  the  election  of  supervisors  and  aldermen  is 
necessary,  this  fact  does  not,  in  our  judgment,  affect  the  particular 
question  of  disability  now  under  consideration;  for  while  provision 
naay  be  made  for  the  investigation  of  such  questions  as  t^is  at  the 
time  the  vote  is  canvassed,  there  must  of  necessity  exist  the  right  to 
make  such  inquiry  at  a  period  subsequent  thereto. 

To  one  of  the  arguments  made,  we  reply  that  if  the  city  council 
neglect  or  refuse  at  the  proper  time  to  pass  an  ordinance  providing 
for  the  canvass  of  votes  and  the  passage  of  such  ordinance  oe  a  dui^ 
en]oine(U>y  law,  the  courts  will  have  power  by  mandamus  to  compel 
that  bo^  to  act.  This,  however,  would  be  a  very  different  proceed- 
ing from  quo  warranto  to  oust  an  incumbent  on  the  ground  of  prior 
disability;  the  former  would  put  in  motion,  i.  e.,  compel  the  council 
to  act  as  the  law  directs ;  the  latter  would  destroy  the  exclusive 
character  of  their  jurisdiction  to  investigate  the  subjects  named,  and 
would  thus  be  a  clear  violation  of  the  statute. 

We  cannot  agree  with  counsel  in  their  assertion  that  where  one  is 
disabled  from  legally  performing  the  duties  of  a  public  office,  his 
election  thereto  is  an  absolute  nullity.  The  better  doctrine  is  that 
if  such  an  one  receives  a  majority  of  the  legal  votes  cast,  is  declared 
by  the  proper  canvassing  board  duly  elected,  is  inducted  into  the 
office  and  proceeds  with  the  performance  of  the  duties  existing  in 
connection  therewith,  until  the  disability  is  adjudged  by  a  proper 
tribunal,  he  is  a  c2e  facto  officer;  and  his  acts  performed  in  the  dis- 
charge of  his  official  duties  are  valid  and  binding.  The  role  estab- 
lished in  this  country  by  a  strong  preponderance  of  authority  is  that 
the  votes  cast  for  such  persons  are  not  to  be  entirely  ignored;  that  his 
opponent  who  has  received  a  minority  of  the  legal  votes  polled  shall 
not,  upon  ouster  of  the  disabled  candidate,  be  inducted  into  the 
office.  In  such  cases  a  vacancy  is  to  be  declared  and  a  new  elec- 
tion ordered  to  fill  the  same:  State  v.  Anderson,  1  N.  J.  Law  B., 
318;  State  exrel  v.  Smith,  14  Wis.,  497;  Saunders  v.  Haynes,  13 
Cal.,  145. 

We  have  not  discussed  the  objection  that  Norris  is  incompetent 
to  act  as  relator  in  this  proceeding. 

Our  statute  on  the  subject,  section  316  of  the  civil  code*  seems 
to  have  been  complied  with.  The  district  attorney  of  the  proper 
district  subscribes  to  the  information  and  presents  the  same;  tnis 
fact  implies  that  that  officer  has  fully  investigated  the  merits  of  the 
case  and  that  the  proceeding,  though  at  the  relation  of  a  private 
party,  is  instituted  upon  sufficient  grounds  and  in  good  faith. 
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If,  however,  such  action  of  the  district  attorney  were  not  conclu- 
sive, and  if,  under  the  statute,  it  were  necessary  that  Norris  should 
have  some  special  interest  in  the  matter,  we  still  deem  the  informa- 
tion sufficient.  It  is  therein  averred  that  Norris  is,  and  has  been, 
for  two  years  a  freeholder  and  taxpayer  in  the  city  of  Denver. 
Since  the  council  have  authority  by  law  to  levy  taxes  upon  relator's 
property,  he  has  surely  a  special  interest  in  the  character  and  com- 
position of  that  body;  an  interest  not  possessed  by  hundreds  of 
citizens  and  voters  residing  within  the  city.  We  would  upon  these 
grounds,  if  necessary,  sustain  his  right  to  have  presented  the  infor- 
mation, had  the  district  attorney  neglected  or  refused  to  act  in  the 
premises. 

For  reasons  above  given  in  discussing  the  third  objection,  we  think 
the  demurrer  in  this  case  should  have  been  sustained. 

The  judgment  of  the  court  below  is  accordingly  reversed. 


Thobne  v.  Obnaueb. 

Odcibtr  Ttrm^  1885. 

JusnosB  CouBT— Appbal— DxBViSBAL— NoTiOE  OF  MoTiOK.— On  appeal  from  the  justioe^s 
court,  under  section  389  of  the  civil  code,  notice  of  all  motions  set  for  hearing  in  the  county 
coart,  must  be  given  to  the  opposite  party,  by  entering  the  same  in  the  motion  book,  and  a 
dL«miwal  of  an  appeal  on  motion,  of  which  no  notice  has  been  given,  is  erroneous. 

Thb  SjJtK — Appucation  fob  Order  is  a  Motion.— An  application  for  a  rule  command- 
mi;  I^aintiff  to  refund  the  docket  fee,  or,  in  default  thereof,  suomit  to  a  dismissal  of  bis  ap- 
p^J,  is  an  application  for  tm  order,  and  hence  a  motion. 

Tblb  Same — WBirrsy  Pleadings  are  not  Required  to  be  Filed  in  the  county  court,  in 
mitaHa  frtim  the  justice's  court, 

Thb  Same— Jurisdiction  of  Justice  shown  by  Evidence  Aliunde.— The  failure  of  a 
justioe  to  record  in  his  docket  the  nature  qf  the  cause  of  action  may  be  cured  in  the  future 
proceedings  by  proofs  aiirmde  establishing  the  justice's  jurisdiction. 

Ebbob  to  the  county  court  of  Lake  county.  The  opinion  states 
the  facts. 

Hayjies  dt  Parks,  for  the  plaintiff  in  error. 
H.  C.  IHUon^  for  the  defendant  in  error. 

Bt  thb  Coubt.  Upon  perfection  of  the  appeal  from  the  judg- 
ment rendered  by  the  justice,  this  cause  was  pending  before  the 
county  court  for  a  trial  de  novo.  Thereafter  the  procedure  was 
governed  by  the  practice  prescribed  for  the  trial  of  causes  in  that 
court.  As  the  law  then  stood,  by  section  389  of  the  civil  code, 
notice  of  all  motions  set  for  hearing  in  that  court,  except  those 
made  during  the  progress  of  a  trial,  was  required  to  be  given  the 
opposite  party.  This  notice  of  motion  made  in  term  time  was  served 
hy  entering  the  same  in  a  book  kept  for  the  purpose,  called  the 
motion  book;  the  motion  to  be  for  hearing  at  the  end  of  twenty- 
four  hours  after  the  record  of  such  notice. 

This  statutory  requirement  was  not  complied  with  in  the  case  at 
bar.     The  appheation  for  a  rule  commanding  plaintiff  to  refund  the 
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docket  fee,  or,  in  default  thereof,  submit  to  a  dismissal  of  his  ap* 
peal  was  an  application  for  an  order,  and  hence,  it  was  a  motion: 
Code,  sec.  397,  formerly  388. 

No  notice  of  this  motion,  either  actual  or  constructive,  by  entry 
in  the  motion  book  according  to  law,  was  ever  given.  We  must, 
therefore,  hold  that  the  court's  action  in  dismissing  the  appeal  and 
rendering  a  judgment  for  costs  was  erroneous. 

Counsel's  argument  concerning  the  filing  of  written  pleadings  in 
such  case  is  inapplicable.  Written  pleadings  are  only  required  to  be 
filed  in  causes  originally  begun  in  courts  of  record;  and  while  cases 
appealed  from  justices  of  the  peace  are  pending  for  trial  dt  novo, 
ihey  are  not  governed  by  the  code  provisions  relating  to  written 
pleadings;  moreover,  such  pleadings  are  expressly  disj^ensed  with 
Dy  statate:  Section  1,987,  general  statutes.  There  is,  in  our  jadg- 
ment,  no  repeal,  either  express  or  implied,  of  the  latter  statutory 
provision. 

It  is  not  necessary  for  us  to  pass  upon  the  other  questions  argued 
by  counsel.  It  appears  that  the  transcript  from  the  justice  does  af- 
firmatively show  the  amount  8ued/or,  and  the  defect  from  a  failure 
to  record  in  his  docket  the  nature  of  the  cause  of  action  may  be  ctired 
in  the  future  proceedings  by  evidence  aliunde  establishing  the  jus- 
tice's jurisdiction:    Less  v.  Wilooxson,  2  Col.,  85. 

The  judgment  will  be  reversed  and  the  cause  remanded  for  fur- 
ther proceedings. 


Hao£ett  t;.  People. 

October  Term^  1886. 

MuBDBB— -iNSTBUonoNS— Rboomhendation  FOB  Mbbot.— In  a  prosecution  for  murder, 
the  jury,  after  deliberating:  for  a  considerable  length  of  time,  came  into  court,  and  askea 
whether  they  could  "eodorse  on  the  verdict  a  recommendation  for  mercy.**  The  court  an- 
swered ia  the  affirmative,  and.  thereupon,  a  verdict  of  gailty  was  returned,  with  such  recom- 
mendation endorsed.  Held,  that  such  instruction  was  error,  as  it  must  be  presumed  that  the 
verdict  would  not  have  been  agreed  upon,  except  under  the  b^ef  that  the  court  had  the 
power  to  mitigate  the  sentence. 

Thb  Evidbnob  Reviewbd  and  Hbld  to  Show  that  Masslaughtbb  wm  the  hi^^est 
grade  of  crime  for  which  a  conviction  could  be  sustained. 

Ebbob  to  the  district  eourt  of  Olear  Oreek  county.  The  opinion 
states  the  facts. 

Post  &  Coulter  and  J.  W,  Mullahey,  for  the  plaintiff  in  error. 
T.  H.  ThomaSj  attorney  general^  for  the  defendant  in  error. 

Helm,  J.  Plaintiff  in  error  was  tried  and  convicted  upon  an  in- 
dictment for  murder.  He  is  now,  and  has  been  for  upwards  of  five 
and  one-half  years  last  past,  in  the  penitentiary  under  a  sentence  of 
imprisonment  for  life.  Several  errors  are  assigned,  but  we  deem  it 
unnecessarv  to  consider  any,  save  two.  The  jury,  after  deliberating 
for  a  considerable  length  of  time,  and  being  brought  into  court  at 
their  own  request,  propounded  the  following  question :  * '  Oan  the 
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jxny  endorse  on  the  verdict  a  recommendation  for  mercy  ?"  To  which 
qneetion  the  court  answered  by  a  written  instmction  th^t  they  could 
endorse  such  recommendation  upon  their  verdict  should  they  desire 
80  to  do.  Thereupon  they  retired,  and  soon  after  returned  a  verdict 
of  gnilir  in  manner  and  form  as  charged  in  the  indictment.  They 
also  embraced  in  such  verdict  the  following :  *  *  We,  the  jury,  recom- 
mend the  defendant  to  the  mercy  of  the  court." 

Thus,  it  appears,  that  some  of  the  jurors  were  opposed  to  a  con- 
viction for  the  grade  of  crime  finally  found  in  their  verdict;  and  that 
they  only  consented  thereto  iipon  condition  that  the  recommendation 
for  mercy  be  incorporated.  They  must  have  been  led  to  suppose, 
from  the  court's  answer  to  their  question,  that  this  might  have  weight 
in  mitigating  the  severity  of  the  sentence  to  be  pronounced.  Any 
other  explanation  of  the  proceedings  would  be  absurd.  And  it  must 
be  assumed  that,  without  such  belief,  the  verdict,  as  returned,  would 
not  have  been  agreed  upon. 

Yet,  as  the  law  then  stood,  the  court  was  powerless  to  heed  their 
suggestion.  Upon  a  verdict  in  this  form,  it  was  his  duty  to  pro- 
nounce a  sentence  of  imprisonment  for  life.  The  law  fixed  the 
.penalty,  and  he  could  not  subtract  a  single  day.  He  must  either 
set  the  verdict  aside  and  order  a  new  trial,  or  enter  the  judgment 
fixed  by  the  statute.  The  instruction  mentioned  was,  therefore, 
clearly  misleading,  and,  under  the  circumstances,  a  fatal  error. 

But  we  reverse  the  judgment  in  this  case  willingly  for  another 
reason. 

Surprising  as  the  fact  may  be,  it  is  nevertheless  true,  that  the 
verdict  was  not  warranted  by  the  evidence;  in  the  light  of  all  the 
testimony  contained  in  the  abstract  before  us,  manslaughter  is  cer- 
tainly the  highest  grade  of  crime  for  which  the  accused  ought  to 
have  been  convicted. 

He  asserts  that  the  shooting  was  purely  accidental;  one  witness 
testifies  that  before  death  deceased  declared  to  him  that  the  shoot- 
ing ' '  was  all  an  accident;"  a  witness  for  the  state  says  that  deceased 
used  the  following  language  after  receiving  the  fatal  wound:  '*  Do 
try  to  take  Pat  (meaning  Hackett)  away  from  me  out  of  the  cabin. 
Tell  him  I  said  it  was  an  accident."  But,  discarding  entirely  the 
accident  theory,  the  evidence,  at  most,  sustains  only  the  conclusion 
that  the  fatal  shot  was  fired  in  a  sudden  heat  of  passion,  during  a 
drunken  brawl  between  companions;  deceased  having  first  choked 
Hackett,  thrown  him  on  the  bed,  and  otherwise  maltreated  him.  It 
is  deemed  unnecessary  to  give  a  description  of  the  affray  at  length. 

The  judgment  is  reversed  and  the  cause  remanded. 
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Tates  v.  Hurd. 

Octdbw  Term,  ISHS, 

NonoK— P08BE8RION  A8  Notice  of  Pbiob  Bights.— The  oyj^n,  notorious  and  exdoaiTe 
possession  of  land,  under  an  apparent  claim  of  ownership,  is  notice  to  subsequent  purohasen, 
of  whatever  interest  the  one  in  poesessian  has  to  the  premises,  whether  such  interest  be  legal 
or  equitable  in  its  nature. 

The  Sams— Duty  of  Possbssob  to  Disclose  Title  to  Subsequent  Pobohaser.— But  a 
party  so  in  possession,  under  a  contract  for  the  sale  of  the  premises,  cannot,  when  interro- 
gated by  a  would  be  purchaser,  concerning  his  claim  or  rip^ht,  either  expressly  misrepresent  or 
tacitly  suppress  any  material  fact,  whereby  the  latter  is  misled,  without  suffering  the  con- 
sequences. These  consequences  are  that  he  is  estopped  from  aft^wards  asserting  the  claim 
or  equity  which  he  ought  to  have  disclosed,  but  did  not,  as  against  the  title  of  the  purchaser 
whom  he  deceived  or  misled. 

The  Same— Estoppel  bt  Election— Case  in  Judgment.— A  grantee  of  land,  in  an  action 
b^  the  grantor  to  recover  on  notes  given  for  the  purchase  price,  set  up  a  partial  failure  of  con- 
aideration,  resulting  from  the  fact  that  such  land  was  in  the  possession  of  another,  claiming 
an  equitable  title  to  the  same  under  a  prior  contract  of  sale  from  such  grantor.  Judgment 
was  rendered  in  favor  of  the  grantor,  and  the  grantee  was  compelled  to  pay  the  notes.  JETeU, 
that  the  assertion  of  such  defense  did  not  afterwards  estop  the  grantee  from  disputing  the 
equitable  title  of  the  vendee  under  such  contract  of  sale. 

Ebbob  to  the  district  ooort  of  Clear  Greek  ooanty.  The  opinion 
states  the  facts. 

B.  S.  Morrison,  for  the  plaintiff  in  error. 

Zf.  G.  Rockwell  and  W,  T.  Hughes,  for  the  defendant  in  error. 

Helm,  J.  Ejectment  by  defendant  in  error;  contest  over  half 
of  a  certain  lot  in  Georgetown.  Both  parties  claim  through  one 
Smith,  who  is,  therefore,  a  common  source  of  title.  Hurd  holds  by 
warranty  deed  from  Smith;  Yates  relies  upon  possession  and  an  on- 
recordea  written  a^eement  from  Smith  promising  to  sell.  Yates 
was,  at  the  time  of  Hurd's  purchase,  and  had  been  for  three  years 

?rior  thereto,  in  the  visible  and  exclusive  possession  of  the  premises, 
'his  fact  gives  rise  to  the  principal  question  in  the  case,  viz. :  Did 
such  possession  of  Yates  operate  as  a  notice  to  Hurd  and  thus 
render  the  latter's  purchase  subject  to  the  former's  equitable  rights 
in  the  property  ? 

We  shall  assume,  without  discussion,  that  these  equities  of  Yatos 
were  such  as  to  entitle  him  to  a  deed  from*  Smith  to  the  land  in  con- 
troversy. This  assumption  is  probably  correct;  for,  in  the  first 
place,  the  agreement  was  in  writing,  signed  by  Smith,  and,  secondly, 
it  had  been  executed  on  the  part  of  Yates  by  payment  of  the  pur- 
chase price. 

The  general  rule  is,  "that  opeu,  notorious  and  exclusive  posses- 
sion of  real  estate  under  an  apparent  claim  of  ownership,  is  notice 
to  those  who  imbsequently  deal  with  the  title  of  whatever  interest 
the  one  in  possession  has  in  the  fee,  whether  such  interest  be  legal 
or  equitable  in  its  nature :"  Wade  on  the  Law  of  Notice,  section  273, 
and  cases  cited. 

But  the  theory  upon  which  the  foregoing  doctrine  rests  is  that 
such  possession  is  sufficient  to  put  the  purchaser  upon  inquiry,  and 
thus  lead  to  a  disclosure  of  the  true  state  of  the  title.  Resulting 
from  this,  as  might  be  expected,  is  an  equitable  principle  which 
forbids  <^e  occupant,  when  interrogated  concerning  his  claim,  or 
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lights,  to  deceive  or  mislead  the  wonld-be  porchaser.  It  k  the 
former'8  daty  to  disclose  the  whole  truth,  and  if  he  does  not  do  so, 
bat,  on  the  contrary,  either  expressly  misrepresents  the  situation, 
or  toeiUy  suppresses  some  material  fact  and  thus  misleads  the  latter, 
he  suffers  the  consequences.  Those  consequences  are  that  he  is 
estopped  from  afterwards  asserting  the  claim  or  equity  which  he 
OQght  to  have  disclosed,  but  did  not,  as  against  the  title  of  the  pur- 
chaser whom  he  deceived  or  misled. 

"In  cases  involving  the  title  to  real  estate,  the  doctrine  of  estop- 
pel  by  conduct  rests  upon  the  broad  principle  of  equity,  that  one 
who  encourages  by  representations,  or  even  stands  by  ana  sanctions 
the  acquisition  of  land  by  another,  will  be  estopped  to  defeat  the 
pprcbase  by  afterwards  asserting  title  in  himself  :*'  Patterson  v. 
Hitchcock,  3  Col.,  633. 

Before  purchasing,  Hurd  made  an  effort  to  learn  the  nature  of 
lates*  interest  in  the  property.  Ooncerning  the  result  of  this  effort 
there  is  conflict  of  the  evidence. 

Hard  himself  testifies  that  he  examined  the  records  of  the  town 
and  county  and  found  nothing  showing  title  or  claim  of  title  in 
lates;  that  Smith,  the  vendor,  told  him  Yates  occupied  under  a 
verbal  lease  at  fifty  dollars  per  annum;  that  upon  inquiry  Yates 
informed  him  ' '  that  he  held  the  property  by  possession,  and  pro- 
posed to  hold  it  in  that  way;"  that  he  had  no  notice  or  knowledge 
whatever  of  a  writing  between  Yates  and  dmith  until  September, 
about  two  months  subsequent  to  his  purchase,  when  Yates,  for  the 
first  time,  disclosed  the  fact  that  he  had  a  written  contract  of  sale 
bom  Smith;  that  when  on  the  same  day  he  informed  Smith  of  Yates' 
statement,  the  former  declared  that  if  Yates  had  anything  of  the 
^d  it  wan  a  forgery,  for  he  never  gave  him  any  paper  except  a 
receipt  for  rent. 

William  3 .  Hurd,  brother  of  defendant  in  error,  testified  that  he 
first  began  neeotiations  looking  to  the  purchase  of  two  lots,  includ- 
ing the  ground  in  controversy,  for  himself  and  defendant  in  error, 
the  latter  being  absent  at  the  time;  that  he  searched  the  records 
and  found  nothing  showing  an  interest  in  Yates;  that  Smith  informed 
him  that  Yates  held  under  a  lease;  that  he  approached  Yates  and 
the  latter  said,  as  witness  remembered,  that  he  had  a  deed  from 
Smith,  or  was  to  get  one  from  the  city;  that  he  asked  permission  to 
see  the  paper,  but  inspection  was  refused;  that  Yates  said :  "  This  is 
my  property,  and  I  will  not  show  you  the  paper; "  that  negotiations 
for  the  purchase  fell  through,  and  he  had  nothing  more  to  do  with 
the  matter;  that  he  was  not  acting  as  agent  for  his  brother,  and  was 
not  prepared  to  state  that  he  communicated  to  his  brother  his  inter- 
view with  Yates,  bat  his  impression  was  to  the  contrary. 

On  the  other  hand,  Yates  testified  that  William  Hurd  in- 
quired about  his  title ;  thai  he  told  him  he  had  a  paper  showing 
ownership;  that  William  asked  to  see  the  paper;  that  he  refused, 
but  o&red  to  show  it  to  defendant  in  error;  tnat  two  or  three  davs 
^terward  he  talked  with  the  latter  and  told  him  he  owned  the 
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E remises  and  had  the  papers  to  show  for  them;  that  upon  reqaest 
e  let  Hurd  copy  the  paper  in  his  presenoe;  that  this  was  in  Jane, 
Hnrd's  purchase  being  in  July  following;  that  after  Hard  examined 
the  paper  he  said  it  amoanted  to  nothing,  and  he  could  beat  him  at 
law. 

Smith,  testifying  for  Yates,  said  at  the  time  of  sale  to  Hard,  he 
told  him  he  had  given  Yates  the  privilege  of  using  the  ground  and 
that  he  had  leased  as  he  supposed  at  fifty  dollars  a  year  rent;  bat 
there  was  a  writing  between  nim  and  Yates,  the  contents  of  which 
he  did  not  know;  that  Hurd  got  a  copy  of  this  writing  and  showed 
it  to  him  and  that  he  then  said  if  Yates  could  construe  the  writing 
into  a  sale,  he  might  do  so;  that  he  signed  the  paper  supposing  it 
to  be  a  lease;  that  about  two  weeks  thereafter,  Hurd  said  he 
was  satisfied  that  Yates  had  no  title  and  bought  the  property;  that 
he  told  Yates,  after  signing  the  deed  to  Hurd,  he,  Yates,  would 
have  to  go  off  the  premises.  On  behalf  of  Hurd,  in  rebuttal,  TV. 
T.  Hughs,  his  attorney,  testified  that  in  the  fore  part  of  September, 
Smith,  in  his  office,  denounced  the  a^eement  between  himself  and 
Yates  as  a  forgery.  Two  witnesses,  Pratt  and  Eldridge,  testified  by 
deposition,  that  on  September  3,  they  were  in  Hur<rs  office,  there 
bem^  present  also,  Hu^hs,  Smith  and  Yates;  that  Yates  claimed 
that  he  had  a  contract  with  Smith  for  the  property  in  dispute;  that 
Hurd  seemed  very  much  surprised  and  questioned  Smith  aboat  it; 
that  the  latter  denied  the  existence  thereof;  that  Yates  went  out  to 
get  the  paper,  and  during  his  absence  Smith  said  if  he  had  any 
such  paper,  it  was  a  forgery,  as  he  had  only  rented  the  ground,  and 
the  only  paper  Yates  could  have,  was  a  receipt  for  rent;  that  Yates 
returned  with  the  paper  and  Smith,  after  inspection  thereof,  said  he 
must  have  signed  it  thinking  it  a  receipt  for  rent;  Pratt  testified  that 
Hurd  then  copied  the  paper;  Eldridge  did  not  see  him  copy  the 
paper. 

Yates'  own  testimony  shows  that  the  Hurds  informed  him  of  their 
negotiations  for  the  purchase  of  the  premises  at  the  time  of  their 
conversations  with  him  in  May  and  June. 

From  the  foregoing  evidence  it  appears  beyond  dispute  that  Hurd 
put  forth  all  reasonable  endeavors  to  discover  the  foundation  of 
xates'  claim  or  interest.  And,  if  Hurd's  testimony  is  believed,  he 
must,  in  law,  take  the  title  discharged  of  the  secret  equity  existing 
in  connection  therewith.  For  at  the  date  of  purchase,  he  had  no 
actual  knowledge  of  the  unrecorded  contract,  and  the  declarations 
of  Yates  himself,  justified  the  conclusion  that  the  latter  relied  solely 
upon  his  possession;  while,  according  to  Smith,  Yates*  occupancy 
rested  exclusively  upon  a  verbal  lease  or  license. 

The  materia]  question  upon  which  most  conflict  exists  in  the  tes- 
timonyy  is,  of  course,  as  to  when  Hurd  first  became  apprised  of  the 
existence  of  the  contract  between  Yates  and  Smith;  upon  this  ques- 
tion, the  court  below  must  have  found  with  Hurd;  and  such  finding 
is,  we  think,  fully  warranted.  His  statement  that  it  was  sabsequent 
to  the  purchase,  is  substantially  corroborated  by  the  testimony  of 
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Pratt  and  Eldridge;  while  Smith's  declaration  on  the  subject,  is 
further  contradicted  by  Hughs;  for  if  Smith  had  informed  Hurd  of 
the  writug  before  the  purchase,  as  he  contends  he  did,  he  would 
hardly  afterwards,  in  Hughs'  office,  have  proclaimed  it  a  forgery. 

Yates  appears  to  have  been  honest  in  his  claim  of  ownership  and 
he  was  certainly  injured  by  the  transaction.  But  the  fault  is  largely 
his  own.  He  should  have  recorded  his  contract,  or,  haying  failed 
to  do  that,  it  was  his  dutr,  when  questioned  by  one  contemplating 
a  purchase,  to  have  fully  and  unreservedly  disclosed  the  whole 
truth.  This,  according  to  the  weight  of  evidence,  he  did  not  do;  on 
the  contrary,  he  seems  to  have  regarded  the  inquiries  of  the  Hurds 
u impertinent  and  not  entitled  to  serious  consideration. 

It  is  not  necessary  for  us  to  pass  upon  the  further  proposition 
nrgeJ  by  the  counsel  for  defendant  in  error,  viz. :  That  ''  possession, 
taken  or  held  by  virtue  of  one  right,  is  not  notice  of  another  right 
which  the  occupant  acquires  subsequently,  unless  it  is  attended  oy 
some  change  sufficiently  visible  and  notorious  to  put  purchasers  on 
their  guard." 

Counsel  for  plaintiff  in  error,  urge  strenuously  but  one  other 
matter  as  constituting  sufficient  ground  for  a  reversal.  It  appears 
that  alter  the  trial  of  this  cause  by  the  county  court,  decree  therein 
in  favor  of  Yates  and  an  appeal  to  the  district  court,  Smith  brought 
suit  against  Hurd  upon  certain  promissory  notes  given  as  part  pay- 
meet  of  the  purchase  price  for  two  lots,  including  the  disputed 
ground.  As  a  partial  failure  of  consideration,  Hurd  pleaded  the 
existence  of  this  controversy  concerning  the  title  to  the  premises  in 
question;  he  also  pleaded  the  fact  that  a  decree  in  favor  of  Yates 
had  been  entered  herein  hj  the  county  court.  The  court  below 
soatabed  a  demurrer  to  this  branch  of  the  defense  and  Smith  ob- 
tained his  judgment  for  the  full  amount  of  the  notes;  this  court,  on 
appeal,  afterwards  affirmed  that  judgment:  Hurd  et  al,  v.  SmitJi,  6 
Col.,  233. 

Counsel  assert  that,  by  entering  that  plea  in  the  suit  upon  the 
notes,  Hurd  became  estopped  from  further  prosecuting  the  case  at 
har.  In  support  of  their  assertion,  they  rely  upon  the  doctrine  of 
estoppel  by  Section  or  inconaiatent  posUiona.  This  is  a  subdivision 
of  tne  general  subject  of  eatoppd  in  pais.  The  latter  has  been  de* 
fined  to  be  "  an  indisputable  admission,  arising  from  circumstances 
that  the  party  claiming  the  benefit  of  it  has,  while  acting  in  good 
iaith,  been  induced,  by  the  voluntary  and  intelligent  action  of  the 
pttty  against  whom  it  is  alleged,  to  change  his  position:**  Bigelow 
on  Estoppel,  345. 

With  reference  to  the  subject  of  election,  Mr.  Bigelow  has  this 
•Iso  to  say:  * '  Whenever  the  righia  of  other  partiea  have  intervened  by 
f^n  of  a  man's  conduct  or  ac(|uiescence  in  a  state  of  things  about 
which  he  had  an  election,  and  his  conduct  or  acquiescence,  or  even 
^es,  was  based  upon  a  knowledge  of  the  facts,  he  will  be  deemed 
to  have  made  an  effectual  election,  and  will  not  be  permitted  to  dis- 
tub  the  state  of  things,  whatever  may  have  been  his  rights  at  first :" 
li,  508. 
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The  0886  relied  on  most  strongly  by  counsel,  and  from  which  they 
have  quoted  most  freely,  is  Bailey  t.  Bailey,  44  Pa.  St.,  274.  Ex- 
amination thereof  shows  that  Mrs.  Bailey  asserted  a  right  nnder  a 
decree  of  divorce,  and  upon  the  strength  of  that  assertion  recovered  a 
judgment  in  replevin  against  her  former  husband;  the  court  held  that 
she  could  not  afterwards  be  permitted  to  reverse  the  decree  of 
divorce;  but  the  opinion  clearly  shows  that  it  was  not  merely  her 
plea  of  matter  arising  by  virtue  of  the  decree  that  produced  the 
estoppel.  Had  the  court,  in  the  replevin  suit,  refused  to  recognize 
her  right  and  ignored  the  decree,  that  action  would  probably  not 
have  influenced  appellate  proceedings  in  the  divorce  case. 

A  careful  exammation  of  the  foregoing  definitions  and  of  numerous 
illastrations,  discloses  the  fact  that  to  constitute  this  sort  of 
estoppel,  the  act  of  the  party  against  whom  the  estoppel  is  sought, 
must  have  gained  some  advantage  for  himself  or  produced  some 
disadvantage  to  another;  the  person  invoking  the  estoppel  mast 
have  been  induced  **  to  change  his  position,''  or  by  reason  thereof, 
•*  the  rights  of  other  parties  (must)  nave  intervened." 

It  will  be  observed  that  in  this  regard  estoppel  by  election,  t.  e., 
by  choosing  between  inconsistent  courses  of  conduct,  is  ver^  similar 
to  estoppel  by  conduct,  or  equitable  estoppel;  for  to  constitute  the 
latter,  the  party  complaining  ''must  have  oeen  induced  to  act"  by 
the  representation  or  concealment  of  material  facts:  Griffeth  v. 
Wright,  6  Col.,  248. 

And  this  similarity  is  essential  because  the  latter,  like  the  former, 
is  a  branch  of  estoppel  in  pais.  See  Bigelow  on  Estoppel.  And  as 
indicated  bv  the  general  definition  above  given,  the  complaining 
party,  whether  the  act  be  claimed  to  constitute  an  estoppel  by 
election  or  an  equitable  estoppel,  must  have  been  led  thereby  to 
change  his  position.  It  maybe  remarked,  in  passing,  that  Mr.  Her- 
nmnn  in  his  work  on  tiie  law  of  estoppel  treats  estoppel  by  election 
as  a  branch  of  the  subject  of  equitable  estoppel. 

Applying  these  tests  to  the  case  at  bar,  it  will  be  found  that  the 
principle  of  estoppel  cannot  be  here  invoked.  Hurd*s  attempted 
defense  of  partial  failure  of  consideration  was  of  no  avail ;  it  was 
solemnly  and  finally  adjudged  upon  demurrer  that  the  matters  thus 
pleaded  by  him  constituted  no  defense  to  the  notes,  and  he  was 
compelled  to  pay  them  in  full.  By  this  act  he  obtained  no  benefit 
or  advantage,  nor  can  it  be  said  that  by  reason  thereof  the  rights  of 
third  persons  in  any  way  intervened  or  that  Yates  was  thereby  in- 
duced to  change  his  position.  The  attitude  and  rights  of  all  parties 
remainedprecisely  the  same  as  they  were  before  the  plea  was  inter- 
posed. Had  that  plea  been  successful,  this  case  would  have  been 
more  anala|;ou8  to  those  cited  by  counsel;  for  it  might  then  per- 
haps be  said  that,  having  secured  an  advantage  by  reliance  upon 
the  decree  in  favor  of  Yates,  he  should  not  afterwards  be  allowed  to 
attack  it.  The  opinion  in  Smith  v.  Hurd,  ante,  shows  that  the 
court  there  did  not  view  the  decree  of  the  county  court  iu  this 
action  as  final;  for  this  cause  being  still  undetermined  is  one  of  the 
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reasons  there  assigned  for  holding  the  defense  insnffioient.  And  to 
aoeept  the  position  now  urged  by  oonnsel  for  plaintiff  in  error, 
would  be  to  tell  Hnrd  sabstantiallj:  yon  appealed  from  the  decree 
in  ejectment,  therefore,  yon  shall  not  have  any  deduction  from  the 

Surohase  price  of  the  land;  but  since  you  saw  fit  to  plead  that 
aeree  as  a  partial  failure  of  consideration  in  the  suit  for  such  pur- 
ehase  price,  yon  shall  not  be  permitted  to  further  prosecute  this 
cause.  That  is  to  say:  you  must  pay  your  note  though  it  was  not 
negotiated,  and  you  received  no  consideration  for  it.  A  conclusion 
that  hardly  comports  with  advanced  ideas  on  the  subject  of  im- 
partial JQsnoe. 
The  jadgment  is  affirmed. 


Denyeb  and  Bio  Grande  By.  Oo.  t;.  Ohandlbb. 

October  Terrm  lUSS, 

Strayed  Akimau — Damagb  to,  bt  Falling  Through  Railroad  Bridge. —The  owner  of 
A  bone  turned  it  loose  in  the  evening,  in  the  morning  it  was  found  by  the  servants  of  tbe  ap- 
pdiluit,  upon  one  of  the  railroad  bridges  on  its  track,  where  the  animal  had  broken  a  leg 
or  slipping  it  down  between  the  bridge  timberB.  The  appellant's  servants  extricated  the 
bone,  and  then  killed  it.  The  evidence  showed  that  the  norse  was  valuele&s  when  killed. 
Hdiy  that  the  company  was  not  liable  for  the  damage  to  the  horse,  as  it  was  under  no  duty 
\n  the  owner  to  keep  its  bridge  inclosed,  and  that  the  killing  of  the  hone,  after  the  accident, 
an  act  of  humaoity. 


AppBAii  from  the  county  court  of  Conejos  county.  The  opinion 
states  the  facts. 

John  C.  Wcddron  and  C7.  G,  Holbrooh,  for  the  appellant. 

Stons,  J.  With  the  exception  of  the  overruling  of  the  motion 
for  nonsuit,  we  do  not  think  the  appellant  was  prejudiced  by  the 
several  rnlings  of  the  court  excepted  to  in  the  course  of  the  tri€u,  and 
assigned  for  error  here. 

The  action  was  brought  by  appellee  Ohandler  against  the  appel- 
lant raUway  company,  to  recover  the  value  of  a  horse  injured  by 
going  apoD  a  railroad  bridge,  and  thereafter  killed  by  the  employees 
of  the  said  company. 

!nie  testimony  as  set  out  in  the  record  is  in  substance,  as  follows : 

The  appellee  Chandler  testified:  ' '  I  am  the  plaintiff  in  this  case; 
OB  the  nrst  day  of  July,  1882,  about  eight  o'clock  in  the  morning, 
I  vest  for  my  team,  and  one  of  my  horses  was  missing,  I  had 
tamed  him  out  of  the  stable  the  evening  before;  I  started  out  to 
look  for  my  horse,  and  I  saw  the  engine  backing  out  pulling  my 
horse  off  tbe  bridge  which  crosses  the  San  Antonio  river.  The 
Aoiree's  fore  leg  was  broken.  The  engineer  shot  the  horse  in  the 
head  with  a  thirty-two  calibre  pistol;  another  one  of  the  train  men 
stmck  him  in  the  head  with  an  iron  bar.  They  then  run  the  train 
baek  to  Antonito  and  got  a  Winchester  rifle  and  came  back  and  shot 
fte  horae  and  killed  him.    The  first  I  saw  of  the  horse,  they  had  a 
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chain  around  him  drawing  him  off  the  bridge.  He  was  a  brown 
horse,  eight  jears  old,  and  was  worth  one  hundred  and  twenty-fiye 
dollars.  He  was  my  horse.  I  am  some  acquainted  with  the  general 
value  of  horses.  This  occurred  in  Conejos  county,  Colorado.  I  told 
them  that  if  the  horse  was  worth  anything  I  didn't  want  him  killed. 
I  turned  the  horse  out  of  the  stable  the  evening  before.  When  I 
first  saw  the  horse  that  morning,  his  fore  leg  was  broken  at  the  joint. 
I  don't  know  whether  it  was  broken  or  un jointed;  the  bone  came 
through  the  skin.  I  don't  know  as  the  horse  was  worth  anything 
then.  My  stable  that  I  turned  him  out  of  the  evening  before  is  one 
mile  from  that  bridge.  I  don't  know  how  long  the  horse  had  been 
on  the  bridge.  That  was  the  first  that  I  saw  of  the  horse  after  I 
turned  him  out.     I  live  in  Antonito." 

Witness  Tozer  testified  as  to  the  value  of  the  horse  a  couple  of 
months  previous  to  the  killing. 

W.  F.  Mover,  on  behalf  of  plaintiff  below,  testified  as  follows: 

'*  On  the  tirst  of  July  last,  I  was  section  foreman.  Soon  after  the 
passenger  train  started  for  Espanola,  1  started  out.  The  train  was 
near  the  bridge  stopped.  They  wanted  a  rope  to  pull  the  horse 
out  of  the  bridge,  and  I  went  after  one.  Mr.  Bigelow,  one  of  the 
train  men,  shot  the  horse.  They  backed  the  train  oack  to  Antonito 
to  get  a  gun  to  kill  the  horse  with.  I  saw  the  engine  backing  from 
the  bridge  when  they  pulled  the  horse  out.  His  leg  was  broken 
when  they  shot  him.  I  knew  the  horse  before  he  was  killed.  I  have 
handled  horses  a  little.  He  was  worth  one  hundred  and  twenty- five 
dollars.  I  had  him  appraised.  The  horse's  leg  was  broken  at  the 
joint.  He  had  got  on  the  bridge  the  night  before,  sometime  in  the 
night.     I  was  not  there  when  the  horse  was  first  found  on  the  bridge." 

At  the  close  of  this,  the  evidence  for  plaintiff  below,  the  defend- 
ant moved  for  nonsuit,  which  was  overruled  by  the  court. 

The  following  testimony  was  then  heard  on  the  part  of  the  defend- 
ant compcmy. 

L.  H.  Weed  testified:  ''  I  live  at  Alamosa.  I  am  conductor  of  the 
Denver  and  Bio  Grande  railway.  I  was  conductor  on  the  train  that 
left  Antonito  for  Espanola,  on  the  first  day  of  July,  1882.  We 
left  about  eight  o'clock,  a.  m.  The  bridge  over  the  San  Antonio 
river  is  about  one  mile  from  Antonito.  The  train  began  to  slack 
about  fifty  rods  before  we  got  to  the  bridge,  when  within  twenty  or 
thirty  yards  of  the  bridge,  it  came  to  a  standstill.  I  saw  a  horse 
fast  in  the  bridge.  We  left  the  train  and  went  to  the  bridge,  and 
found  the  horse  fast  in  the  bridge,  with  one  fore-leg  broken.  When 
we  found  the  horse  in  the  bridge,  he  was  not  worth  anything.  We 
tried  to  get  him  out.  The  train  could  not  pass  unless  we  got  him 
out.  We  first  tried  to  pry  him  out  with  aplank;  then  we  tried  to 
saw  him  out,  and  tried  to  chop  him  out.  We  tried  to  get  him  out 
without  injuring  him  any  more  than  he  was  when  we  found  him,  and 
we  exercised  all  the  care  and  caution  and  diligence  in  the  matter 
that  we  could  possibly  do.  No  men  could  have  done  more,  if  it  had 
been  their  own  property.     When  we  couldn't  get  the  horse  out  of 
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the  bridge  any  other  way,  we  brought  the  engine  up  and  put  a  chain 
aroimd  the  horse's  neck  and  pulled  him  out  of  the  bridge  with  the 
dDgioe.  There  were  several  men  there,  and  all  agreed  that  the  horse 
was  worthless  and  must  be  killed.  The  plaintiff  was  one  of  the  men 
who  was  there.  He  made  no  objection  to  the  killing.  We  then 
killed  the  horse.  I  don't  know  how  long  the  horse  had  been  in  the 
bridge.  The  train  did  not  get  nearer  than  twenty  yards  of  the 
bridge.  The  bridge  is  about  sixty  feet  long.  The  horse  was  out  on 
ike  bridge,  about  fifteen  feet  from  the  end  of  the  bridge.  The  ties 
on  the  bridge  are  close  together;  I  suppose  about  five  or  six  inches 
apart  After  we  had  drawn  the  horse  out  of  the  bridge  with  the 
engine,  the  engineer  hit  him  on  the  head  with  a  hammer;  then  I 
shot  him  with  a  twenty-two  calibre  pistol.  This  not  killing  him,  we 
lan  the  train  back  to  Antonito  and  got  a  Winchester  and  returned 
and  killed  the  horse  with  it.  The  horse's  le^  was  broken  when  we 
found  him  in  the  bridge,  and  when  we  undertook  to  help  him  out,  he 
commenced  to  flounder,  and  the  bone  came  throi^h  the  skin." 

Thomas  Murphy  testifies  as  follows,  to  wit :  '  *  I  reside  at  Alamosa. 
I  am  roadmast^r  on  the  Denver  &  Bio  Grande  Bailway,  between 
Antonito  and  Espanola,  I  held  the  same  position  on  the  first  day  of 
July,  1882.  We  started  out  from  Antonito  with  the  train  for 
Espanola,  at  about  8  o'clock  in  the  morning,  on  July  1,  1882,  and 
when  we  got  in  about  two  hundred  ]pards  of  the  bridge  across  San 
Antonio  creek,  the  train  began  slacking,  and  when  about  twenty-five 
or  thirty  yards  from  the  bridge,  came  to  a  standstill.  When  the 
train  stopped,  I  was  out  walking  to  see  what  was  the  matter.  I  saw 
the  horse  when  about  forty  yards  from  the  bridge.  Mr.  Weed  and 
myself  and  the  engineer  and  some  others  left  the  train  and  went  up 
to  the  bridge  and  found  the  horse  fast  in  the  bridge  with  one  fore- 
leg broken.  We  tried  to  pry  him  out  with  a  plank,  we  then  tried 
to  saw  him  out,  and  to  chop  him  out  with  an  axe,  but  he  floundered 
80  that  we  couldn't  chop  or  saw.  .We  tried  to  roll  him  out  on  a 
plank,  but  being  unable  to  get  him  out  otherwise,  we  put  a  chain 
ttoond  his  neck  and  brought  up  the  engine  and  pulled  him  out  that 
vay.  The  plaintiff  and  others  were  present  then.  It  was  said  by 
all  that  the  horse  was  valueless  and  that  he  would  have  to  be  killed. 
The  plaintiff  said  the  horse  was  worth  nothing  to  him.  The  horse 
was  worth  nothing  when  we  found  him.  We  exercised  all  the  cau- 
tion, care  and  diligence  in  trying  to  extricate  the  horse  from  the 
bridge,  that  any  men  could  have  done.  The  horse  may  have  been 
in  the  bridge  all  night  and  he  may  have  been  there  not  more  than  two 
hours.  Iwa8roadmaster,andwasonthetrainatthetime.  It  was  cus- 
tomary, and  is  still  the  custom  on  the  road  to  slacken  the  train,  but 
fiot  enstomary  to  whistle  in  a  case  like  that.  The  engine  did  not 
whistle.  Mr.  Parker  was  engineer.  He  is  out  of  the  employ  of  the 
company,  and  resides,  I  believe,  down  here  at  Antonito.  I  will  be 
positive  IJiat  no  alarm  was  given.  I  gave  the  section  foreman  orders 
to  bory  the  horse  and  also  to  have  him  appraised.  I  have  orders  to 
have  ail  dead  stock  on  the  line  of  the  road  buried  and  to  report  the 
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same.  I  think  Mr.  Bigelow  shot  the  horse.  I  oonld  not  see  at  first, 
but  saw  afterward,  that  the  bone  was  broken.  I  don't  think  the  leg 
was  broken  after  we  went  there.  The  reason  I  thought  his  leg  was 
broken  was  that  it  was  bent  doable.  The  bone  oame  through  after 
we  tried  to  get  him  out." 

Upon  the  foregoing  evidence,  the  court,  to  whom  the  case  was 
tried  without  a  jury,  found  for  plaintiff,  and  adjudged  his  damages 
at  eighty- five  dollars. 

The  only  question  we  need  consider  is,  whether  the  state  of  facts 
disclosed  by  this  testimony  warrant  the  judgment. 

To  entitle  the  appellee  to  recover,  there  must  have  been  a  liability 
cast  upon  the  appellant,  arising  either  ex  contractu  or  ex  delicto. 

This  suit  was  first  brought  in  a  justice's  court,  and  from  that  ap- 
pealed to  the  county  court,  and  so  was  tried  without  written  or 
formal  pleadings,  but  it  is  not  pretended  that  the  railway  company 
vras  liable  upon  any  obligation  arising  out  of  contract.  To  con- 
stitute a  liability  founded  upon  the  fault  of  the  company,  it  must 
have  been  established  that  there  existed  a  duty  on  the  part  of  the 
appellant  company,  the  failure  to  perform  which  occasioned  the  loss 
of  the  horse.  The  only  duty  in  this  case  that  can  possibly  be  supposed 
is  that  the  company  should  have  prevented  the  animal  from  going 
upon  the  bridge  where  he  was  injured.  But  there  was  no  law  which 
imposed  such  duty  upon  the  company;  neither  by  fencing  nor  by 
any  other  means.  The  horse  had  strayed  away  in  the  night  time  a 
mile  from  where  he  was  turned  loose  by  the  owner,  and  was  found 
by  servants  of  the  company  upon  one  of  the  bridges  on  its  track,  a 
bridge  adapted  only  for  the  purposes  of  railway  titansportation,  and 
where  the  animal  had  broken  a  leg  by  slipping  it  down  between  the 
bridge  timbers.  To  extricate  the  animal  from  the  bridge  was  a  neces- 
stiy  to  appellant;  to  kill  it  was  an  act  of  humanity,  and  by  such 
killing  the  owner  suffered  no  greater  or  further  injury  or  loss  than 
the  previous  accidental  breaking  of  the  horse's  leg  which  rendered 
it  wholly  valueless.  There  is  no  dispute  as  to  the  facts;  the  owner 
was  himself  present  when  the  horse  was  extricated  and  killed,  and 
the  only  question  for  us  to  determine  is  one  of  legal  liability  on  the 
part  of  the  appellant. 

We  do  not  hesitate  to  say  that  there  was  no  such  liabili^.  The 
appellee  turned  his  horse  lose  upon  the  common  at  his  peril.  The 
appellant  was  entitled  to  his  nonsuit,  but  since  a  new  trial  could 
not,  upon  the  undisputed  facts  of  the  case,  have  presented  a  differ- 
ent cause  of  action,  or  worked  a  different  result,  we  must  reverse  the 
judgment  for  error  in  the  court  in  awarding  it  when  there  is  nothing 
in  the  case  to  support  it. 

Judgment  reversed  and  cause  remanded  with  direction  to  dismiss 
the  complaint. 
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Blair  et  al.  v.  Bbuns. 

Odaiber  Ternij  1886. 

Obd— UnciBTAiinnr  ov  Dbsobiftion — Evidbnob  to  Idbntivt  Land.— A  deed,  which 
dwribes  the  property  conveyed  as  "all  the  rif<ht,  tide,  intereat  and  demand  which  the 
gnotor  btti,  or  opght  to  have,  in  and  to  all  those  lots  and  parcels  of  land  lying  in  the  town 
of  SilTaton,  which  rem:iined  undivided  amongst  the  proprietors  of  said  town  site  upon  deliv- 
oy  of  deeds  hy  the  trustee,  of  said  town  site,  to  the  said  proprietors,  the  same  being  one- 
tvdfth  nndivided  interest  in  said  undivided  lots,"  is  not  void  for  uncertainty  of  description, 
ibid  parol  evidence  is  admissible  for  the  purpose  of  identifying  the  property  intended  to  be 
cQDTtyed.  

Tn  Saxb— ADMIB8I0N  IN  Answer  Dibpbnses  with  Proof.— Where  the  answer  admits 
dtt  identity  of  certain  land  with  that  described  in  a  particular  conveyance,  evidence  to  prove 
ndi  fast  is  nanecoawiry;  and  the  admission  of  incompetent  evidence  for  such  purpose  is  not 
cnof. 

Appial  from  the  diet^Fict  oonrt  of  San  Jaan  oonnty.  The  opinion 
statoB  the  facts. 

John  G.  Taylor  and  S.  JP.  Bose,  for  the  appellants. 
H.  0.  Montague^  for  the  appellee. 

HiLM,  J.  October  22,  1877,  Ganlder,  being  the  equitable  owner 
ftioiigh  a  town  site  entry  of  an  undivided  one-twelfth  interest  in  cer- 
tMn  lots  within  the  town  of  Silverton,  executed  a  quitclaim  deed 
attempting  to  conyey  the  same  to  one  Rowland;  on  July  18,  1881, 
said  BowLand  attempted  by  quitclaim  deed  to  convey  the  property 
to  appellee,  Bmns.  Both  of  said  deeds  were  duly  recorded  in  the 
office  of  the  clerk  and  recorder  of  the  proper  county.  On  the  fifth 
of  Hay,  1882,  Oaalder  executed  another  quitclaim  deed  conveying 
tke  property  mentioned  in  the  complaint  to  one  Alexander;  and  on 
Xaj  twelfth  following,  Afexander  in  like  manner  conveyed  to  appei- 
li&t,  Blair. 

Tke  purpose  of  this  action  is  to  determine  which  of  these  grantees 
is  entnled  in  law  to  the  interests  of  Gaulder;  t.  a.,  to  whom  the 
tiitttae,  who  ia  made  a  nominal  party  and  disclaims  all  personal  in- 
iarest,  shall  convey  the  legal  title. 

AppeUaat  challenges  trhe  sufficiency  of  the  conveyaiMe  from 
Ontder  to  Bowland,  and  from  the  latter  to  Brans.  Some  question 
iasade  ab  to  the  bona  fides  of  the  transaction  between  Gaulder, 
Bowkad  and  Bruns;  but  this  issue  was  not  sustained,  and  is  prac- 
ticiUy  abandoned  on  the  appeal.  A  defective  description  is  tke 
grmnd  ot  attack  here  urged.  In  this  respect  these  deeds  are  ex- 
actly alike.  Omitting  the  first  clause,  which  locates  the  property  in 
tbeecmnty  of  San  Juan  and  state  of  Colorado,  the  description  is  as 
follows:  ''All  the  right,  title,  interest  and  demand  which  the  said 
party  of  the  first  part  has  or  ought  to  have,  in  and  to  all  those  lots 
and  parcels  of  land  lying  in  the  town  of  Silverton,  in  said  venue, 
vhich  remained  undivided  amongst  the  proprietors  of  said  town 
site  upon  delivery  of  deeds  by  the  trustee,  S.  E.  Jones,  of  the  said 
town  site,  to  the  said  proprietors,  the  same  being  one-twelfth  undi- 
^ed  interest  in  said  undivided  lots." 

The  complaint,  and  also  the  deeds  through  which  Blair  claims 
title,  specificaUy  describe  five  certain  lots  within  the  town  named. 
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If  the  deed  to  Brans  operated  to  convey  title,  Gaolder's  interest  in 
these  lots  passed  to  Brans  by  virtue  of  his  prior  conveyance. 

Is  the  foregoing  description  so  anoertain  as  that  the  attempted 
conveyance  to  Rowland  mast  be  held  to  have  failed  of  its  parpose? 
We  think  not.  In  the  first  place,  it  shows  that  the  parties  con- 
tracted concerning  a  definite  portion,  one-twelfth,  of  certain  lots  or 
parcels  of  land  in  the  town  of  Silverton,  coanty  of  San  Juan,  and 
state  of  Colorado;  and,  secondly,  it  described  the  same  as  the  lots 
or  parcels  of  land  which  remained  andivided  among  the  proprietors 
of  the  town  site  of  said  town,  apon  a  prior  delivery  of  deeds  by  the 
trastee  to  sach  proprietors.  It  covered  all  of  Camder's  interest  in 
the  undeeded  portion  of  the  town  site  of  Silverton. 

The  description  contains  no  patent  ambigaity;  the  language  used 
is  certain  and  plain.  The  only  doubtful  thing  about  it,  is  that  it 
omits  to  specifically  enumerate  the  lotsorparcek  of  land  which  had 
not  been  conveyed  by  th!e  trastee  of  the  town  site.  This  is,  in  our 
judgment,  such  an  omission  as  may  be  supplied  by  extrinsic  proob. 
Such  proofs  would  in  no  way  tend  to  vary  or  contradict  the  terms  of 
the  written  instrument;  on  the  contrary,  by  extinguishing  a  latent 
ambiguity,  they  would  make  it  impossible  to  effectuate  the  intent  of 
the  contracting  parties. 

''For  this  purpose,  to  apply  the  terms  of  the  instrument  to  the 
subject  matter,  extrinsic  evidence  must  be  admissible  in  the  inter- 
pretation of  every  instrument;  and  the  law  will  not  declare  the  in- 
strument void  for  uncertainty,  until  it  has  been  examined  with  all 
the  light  which  contemporaneous  facts  may  furnish":  Mr.  Justice 
Field,  in  Stanley  v.  Green,  12  Cal.,  148.  See  also  authorities  there 
cited.  See  notes  487  and  510,  Cow.  and  Hill's  notes  to  Phillips  on 
Evidence.  Holding  as  we  do,  that  the  deeds  under  considera- 
tion were  not  void  for  uncerteinty,  it  follows  that  the  judgment 
must  be  affirmed.  For  thd  application  of  the  rule  calling  for  the 
''  best  evidence  of  which  the  case  in  ite  nature  is  susceptiDle,"  is 
here  obviated  by  the  pleadings.  The  answer  admito  Oaulder's  in- 
terest in  the  partioular  lote  in  controversy  at  the  time  he  executed 
the  Bowland  conveyance;  it  also  admite  that  these  loto  then  con- 
stituted a  part  of  the  undeeded  lands  embraced  in  the  town  site  of 
Silverton.  Hence,  there  existed  no  necessity  for  proving  the  mat- 
ter left  in  doubt  by  the  description,  t.  e.,  that  such  lote  were  among 
those  which  the  trustee  had  not  conveyed  to  the  beneficiaries. 

The  oral  proofs  on  this  subject,  would  not,  therefore,  in  any  event 
constitute  grounds  for  reversal. 

The  judgment  is  affirmed. 
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MoEeb  et  al.  v.  Bassioe  Mining  Oompant. 

October  Term,  1885. 

9rBiKD70  OUT  Incohpetettt  EvroENCB— Instructions.— The  admission  of  incompetent  evi- 
d^ice,  will  not,  in  general,^  warrant  a  reversal  if  the  court  subsequently  orders  it  stricken  out, 
and  instmcts  tiie  lury  to  disreg^ard  it. 

Appbal  fbom  Justice's  Court— Time  to  file  new  Bond  may  be  Extended.— Under  sec- 
tion 1,986  of  the  general  statutes,  the  court,  in  cases  on  appeal  from  justices  of  the  peace, 
when  the  appeal  oond  is  found  insufficient  or  informal,  may  fix  a  reasonable  time  within 
which  the  party  appealing  may  execute  a  good  and  sufficient  bond;  upon  good  cause  shown, 
gQch  time  may  afterwards  be  extended;  or,  if  the  appellant  has  attempted  to  comply  with  the 
order,  by  filing  within  the  time  limited  a  new  bond,  which  is  adjudged  insufficient,  the  court 
may  in  the  exercise  of  a  reasonable  discretion,  make  another  order  for  the  filing  of  a  second 
new  bond  to  cure  the  defects. 

Sale— Change  of  Pobsbssion— Subsequent  Pubohaser  with  NonoE.— Under  sections 
1,883  and  1,530  of  the  general  statutes,  a  sale  of  personal  property,  unaccompanied  by  an 
actoal  and  continued  change  of  possession,  is  not  void  as  to  subsequent  purchasers  from  the 
'?endor  who  had  notice  of  the  claims  of  tiie  prior  purcha<ier. 

A  KsrosAL  TO  oiVB  AN  Instruction  which  has  already  been  given  in  substance  is  not  error. 

Appeal  from  the  district  court  of  Oaster  connty.  The  opinion 
states  the  facts. 

BUxdAum  dk  Dah^  for  the  appellants. 
A.  c/.  Bising,  for  the  appellee. 

Hklm,  J.  This  was  an  action  of  replevin  bronght  by  appellants 
against  appellee  for  certain  personal  property  claimed  by  both 
parties  to  have  been  purchased  from  one  Baldwin. 

Appellee's  attempted  purchase  ante-dates  that  of  appellants.  But 
appellants' contention  is,  that  appellee  failed  to  take  such  possession 
of  the  property  as  entitles  it  thereto  in  this  action.  The  case  was  first 
tried  by  a  justice  of  the  peace;  it  was  thea  appealed  to  the  couaty 
court  and  the  venue  afterwards  changed  therefrom  to  the  district 
court  by  consent  of  parties. 

The  evidence  is  quite  voluminous  and  there  is  no  assignment  of 
erroi'  (questioning  its  sufficiency  to  support  the  verdict.  Numerous 
exceptions,  however,  were  taken  to  the  rulings  of  the  court  in  ad- 
mitting and  rejecting  testimony.  But,  after  a  careful  consideration 
of  ttie  questions  thus  raised,  we  are  unable  to  conclude  that  any 
error  was  committed  in  this  respect  sufficient  to  justify  a  reversal. 
The  number  of  contractors  from  whom  appellee  purchased  the 
property  in  controversy  and  the  coaseaaeat  complicjttel  relations 
of  the  different  parties  thereto,  rendered  aimt'ssible  e7idenoe  which 
would,  under  other  circumstance^,  ha7e  bean  improper.  The  mis- 
take, if  any,  made  in  admitting  the  declarations  of  Sayer  on  the 
question  of  his  partnership  with  Baldwin,  was  corrected  by  the  ul- 
timate action  of  the  court  in  striking  this  evidence  out. 

It  is  undoubtedly  bad  practice  for  a  trial  court  to  admit  incom- 
petent evidence  before  a  jury,  relying  upon  its  right  to  afterwards 
strike  out  the  same.  It  is  true,  as  claimed  by  counsel,  that  such 
evidence  is  likely  to  have  its  weight  with  the  jury,  uDtwithstanding 
the  subaecjueut  rejection  thereof  and  instructions  from  the  conrt  to 
disregard  it.  Oourts  should,  therefore,  when  practicable,  settle  this 
question  of  competency  prior  to  the  admission  of  evidence,  even  though 
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the  trial  be  thereby  somewhat  prolonged.  Bat  it  is  often  impossible 
to  pass  intelligently  upon  the  admissibility  of  testimony  offered,  un- 
til the  court  has  heard  it  and  until  farther  proofs  are  in  evidence. 
In  view  of  this  fact,  no  iron-clad  rule  upon  the  subject  has  been,  or 
can  be,  adopted.  We  presume  that  courts  will  be  cautious  in  exer- 
cising the  privilege  of  admitting  and  then  striking  out  evidence; 
and  we  believe  that  unless  there  be  apparent  misconduct  in  this 
regard,  we  ought  not  to  interfere. 

It  is  contended  by  counsel  for  appellants  that  the  court  erred  in 
making  an  order  for  filing  a  second  new  appeal  bond,  and  in  extend- 
ing the  time  allowed  by  such  order.  They  assert  that  it  was  the 
duty  of  the  court,  at  the  expiration  of  the  first  order  for  filing  a  new 
bond,  to  have  dismissed  the  appeal  from  the  judgment  of  the  justice 
of  the  peace,  and  that  the  court's  action  in  not  so  doing  was,  to  say 
the  least,  an  abuse  of  discretion,  for  which  the  judgment  afterwards 
rendered  should  be  here  reversed. 

We  cannot  agree  with  counsel.  Section  1,986  of  the  general 
statutes  makes  it  the  duty  of  the  court,  upon  appeal  from  justices  of 
the  peace,  when  the  appeal  bond  is  found  insufiicient  or  informal, 
to  fix  a  reasonable  time  within  which  the  party  appealing  may  ex- 
ecute a  good  and  sufficient  bond.  There  is  nothing  in  this  statute 
which  prevents  the  court,  for  good  cause  shown,  from  extending  the 
time  that  may  have  been  thus  fixed ;  or,  if  the  appellant  has  attempted 
in  good  faith  to  comply  with  the  order  of  the  court,  by  filing  within 
the  time  limited  a  new  bond,  yet,  should  such  new  bond  be  ad- 
judged insufficient,  we  discover  nothing  in  the  statute  which  pre- 
vents the  court,  in  the  reasonable  exercise  of  its  discretion,  from 
entering  another  order  for  the  filing  of  a  second  new  bond  to  cure 
the  defects. 

In  charging  the  jury,  upon  re<}ue8t  of  appellee,  the  court  gave  the 
following  instruction :  ''  To  constitute  a  subsequent  purchaser  in  good 
faith  under  the  statute  of  frauds  and  perjuries,  such  person  must 
have  made  the  purchase  without  notice  of  any  claims  of  prior  pur- 
chasers; and  if  .the  jury  believe  from  the  evidence  that  the  plaintiffs 
had  notice  of  the  claims  of  the  defendant  to  said  logs  as  prior  pur- 
chaser, then  plaintiffs  are  not  purchasers  in  good  faith  as  against 
defendant."  Appellants  challenge  the  correctness  of  this  instruction 
on  the  ground  that  it  is  in  conflict  with  section  1,623  of  the  general 
statutes,  being  section  14  of  the .  chapter  on  frauds  and  perjuries, 
which  reads  as  follows:  ''Every  sale  made  by  a  vendor  of  goods  and 
chattels  in  his  possession  or  under  his  control,  and  every  assign- 
ment of  goods  and  chattels,  unless  the  same  be  accompanied  by  an 
immediate  delivery,  and  be  followed  bv  an  actual  and  continued 
change  of  possession  of  the  things  sola  or  assigned ,  shall  be  pre- 
sumed to  be  fraudulent  and  void,  as  against  the  creditors  of  the  ven- 
dor, or  the  creditors  of  the  person  making  such  assignment,  or  sub- 
sequent purchasers  in  good  faith,  and  mis  presumption  shidl  be 
conclusive." 
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Counsel  say  that  under  this  statute  the  question  of  notice  of  the 
prior  sale  by  the  sabsequent  parchaser  is  of  no  importance;  that 
where  ibe  prior  purchaser  has  failed  to  take  and  retain  possession 
of  the  property,  the  subsequent  purchaser  may  be  a  purchaser  in 
good  faith,  although  he  has  knowledge  of  such  prior  purchase. 

Considering  this  section  by  itself,  there  is  some  plausibility  in 
connsers  view;  there  would  at  least  exist  a  doubt  as  to  whether  or 
not  the  expression  in  good  faith  applied  thereby  to  subsequent  pur- 
ehasers  includes  the  idea  of  notice.  It  might,  perhaps,  be  claimed 
that  this  phrase  referred  simply  to  cases  where  a  subsequent  pur- 
chase reste  upon  a  valuable  consideration,  and  is  a  bona  fide  trans- 
action as  between  the  vendor  and  vendee.  But  doubts  upon  this 
subject  are,  in  our  judgment,  set  at  rest  by  a  subsequent  provision 
in  our  statute  of  frauds.  Section  1,630  of  the  general  statutes,  be- 
ing section  21  of  said  statute,  reads  as  follows:  ' '  The  provisions  of 
this  chapter  shall  not  be  construed  to  affect  or  impair  the  title  of  a 
ptLrchaser  for  a  valuable  consideration,  unless  it  shaU  appear  that 
such  purchaser  had  previous  notice  of  the  fraudulent  intent  of  his 
immediate  grantor,  or  of  the  fraud  rendering  void  the  title  of  such 
grantor.'* 

While  this  section  may  more  particularly  refer  to  sections  1  and 
17  of  the  act,  yet  it  appears  to  us  that  it  ought  to  be  construed  with 
flection  14,  in  so  far  as  the  immediate  question  under  consideration  is 
concerned.  Where  there  has  been  a  prior  bona  fide  sale  of  personal 
property,  but  possession  has  been  allowed  to  remain  temporarily  with 
the  vendor,  there  can  be  no  doubt  as  to  the  bad  faith  of  such  vendor 
in  making  a  subsequent  sale  thereof  to  another  party.  And  if  that 
other  party  have  knowledge  of  the  prior  transaction,  he  must  be 
aware  of  the  fraudulent  intent  of  the  grantor.  In  our  judgment, 
where  the  prior  sale  is  completed  as  between  the  parties  thereto, 
and  the  subsequent  purchaser  has  knowledge  of  the  fact,  his  case 
is  covered  by  section  1,530  aforesaid. 

The  fourth  instruction  asked  by  appellants,  but  refused  by  the 
court,  states  a  correct  abstract  legal  principle;  yet,  if  given,  it 
might,  under  the  circumstances  of  their  case,  have  misled  the  jury. 
It  is  sufficient  upon  this  point  to  say  that,  in  so  far  as  the  particular 
matter  intended  to  be  reached  by  that  instruction  is  concerned,  it  is 
embraced  by  the  seventh  instruction  asked  and  given  by  the  court. 
The  other  instruction  asked  and  refused,  was  defective  in  that  it 
omitted  entirely  the  element  of  good  faith  on  the  part  of  the  subse- 
quent purchaser. 

The  charge,  as  a  whole,  states  the  law  fuUv  and  fairly  in  favor  of 
appellants.     We  discover  no  material  error  therein. 

The  judgment  will  be  affirmed. 
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SUPREME  COURT  OF  NEVADA. 
State  v.  Marshall. 

Filed  December  i.  1886. 

GoNTiNUANCB  OF  Tbial— Absbno£OF  Witnbssbs— AFFIDAVIT.— A  Continuance  of  atrial,  on 
the  ground  of  the  absence  of  witneBsos,  will  not  be  granted  if  the  affidavit  on  which  the  motion 
is  baaed  fails  to  state  that  there  are  no  other  persons  by  whom  the  same  facts  can  be  proved. 

Appeal  from  a  jadgment  of  the  third  judicial  district  court, 
Esmeralda  coanty,  entered  upon  a  verdict  conyioting  the  defendant 
of  manslaughter. 

e/.  F.  BoUer,  for  the  appellant. 

W.  H,  Davenport^  attorney  general,  for  the  respondent. 

Belknap,  0.  J.  Appellant  was  convicted  of  the  crime  of  man- 
slaughter upon  an  indictment  charging  him  with  murder.  The 
only  exception  arises  upon  the  order  of  the  district  court  denying  a 
motion  for  a  continuance  of  the  cause,  made  upon  the  ground  of  the 
absence  of  one  of  the  witnesses  for  the  defendant. 

The  affidavit  upon  which  the  motion  is  based  is  fatally  defective 
in  this;  it  fails  to  show  that  there  are  not  other  persons  by  whom 
the  defendant  could  prove  the  same  facts  that  he  expected  to  prove 
by  the  absent  witness. 

The  judgment  of  the  district  court  is  affirmed. 
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SUPREME  COURT  OF  OREGON, 
Crawford  et  al.  v.  Beard  et  al. 

FUed  November  9, 1886. 

Fraddulsht  Cokvktanob  —  Dbolarahons  of  Grantor  —  Financial  Condition  of 
6RA57KB— Evidence. — In  an  action  to  set  aside  a  deed  for  fraud  on  the  creditors  of  the 
gnotor,  endenoe  of  tiie  declarations  of  the  grantor,  made  after  the  execntion  of  the  deed, 
and  th%t  the  grantee  was  not  known  to  have  any  property  at  the  time  of  porchaaing,  are  with- 
oQt  weights 

JiTDOMiNT— Entrt  OF  VTpON  Defaui/t  OR  CONFESSION. —Whether  a  statute  authorizing 
tlie  derk  of  the  court  to  enter  judgment,  upon  default  or  confession,  without  an  order  of 
cooit,  is  oonstitntional,  not  decided.  The  statute  of  Or^on  authorizing  such  entry,  having 
been  in  force  for  nearly  twenty  years,  and  acquiesced  in  by  the  beach  and  bar,  should  be  up- 
held in  aooordanoe  with  the  maxim  communu  error  facU  ju8. 

Fbauddlint  Convetance— Creditor,  when  may  attack.— A  creditor  to  whom  an  order 
htt  been  given  for  an  article  which  is  afterwards  furnished,  mav  attack  the  bona  fides  of  a  deed 
aide  by  the  debtor  during  the  interval  between  the  date  of  the  order  and  the  time  of  de- 
livery. 

The  Same— Subsequent  Creditors,  when  mat  Attack.— A  conveyance  may  be  attacked 
by  rabiequent  creditors,  if  made  with  the  intent  to  put  the  property  out  of  the  reach  of  debts, 
vfaich  the  grantor,  at  the  time  of  conveyanoej  intended  to  contract,  and  which  he  does  not 
intend  to  pay,  or  has  reasonable  grounds  to  believe  that  he  mav  not  be  able  to  pay. 

Tbi  Same— Fraudulent  Intent,  How  Determined.- Whether  a  conveyance  was  in- 
tended to  defraud  the  creditors  of  the  grantor  may  be  inferred  from  the  nature  and  character 
of  the  transaction  itself,  or  from  facts  and  circumstances  connected  with  it.  If  the  necessarv 
mnlt  is  to  place  the  debtor's  property  beyond  the  reach  of  legal  process,  so  as  to  delay  credi- 
ton,  it  win  be  presumed  to  be  done  with  a  fraudulent  intent;  but  when  the  act  is  apparently 
icKolsr  and  fair  upon  its  face,  the  intent  must  be  gathered  from  the  surroundings.  The  cir- 
oiinitaaces  surrotinding  the  deed  in  question  considered,  and  held  that  it  did  not  appear  to 
have  been  given  for  a  sufficient  consideration. 

The  Same— Fraudulent  Convbtanoe  Mat  Stand  as  Sbourity.— A  deed  obtained  under 
nvpidoos  or  inequitable  circumstances,  or  which  is  only  constructively  fraudulent,  may  bo 
permitted  to  stand,  in  equity,  as  security  for  any  purpose  of  reimbursement  or  indemnity. 

Appeal  from  the  circuit  court  of  Linn  county,  ^be  opinion  states 
the  facts. 

J.  K.  Weatherford  and  J9.  R.  N.  Bldtckbum,  for  the  appellants. 
H.  H.  Heiaeit  and  L.  Flinn,  for  the  respondents. 

Thaysb,  J.  This  is  an  appeal  from  a  decree  rendered  by  the  cir- 
cuit court  for  the  county  of  Linn,  in  a  suit  brought  by  the  said 
respondents  against  the  said  appellants  to  subject  certain  real  prop- 
erty to  the  payment  of  three  several  judgments  obtained  bj  the  said 
respondents  seyerally  against  the  appellant  John  Beard,  m  actions 
at  Uiw  m  said  circuit  court.  Said  Crawford's  judgment  was  re- 
covered on  the  twenty- fifth  day  of  September,  1883,  for  the  sum  of 
twelve  hundred  and  ninety-one  dollars  and  fifty-one  cents  with  costs 
of  action;  said  Brenner's,  was  recovered  October  18, 1883,  for  the  sum 
of  seven  hundred  and  twenty-two  dollars  and  eighty-three  cents  with 
costs  of  action,  and  said  Flinn's  on  the  same  day  for  the  sum  of  three 
hundred  and  twenty-one  dollars  and  three  cents,  with  costs  of  action, 
Flinn's  judgment  was  also  against  one  J.  J.  Beard  who  was  jointly 
liable  with  said  John  Beard.  Executions  were  duly  issuea  up^>n 
each  of  said  judgments  and  returned  unsatisfied  prior  to  the  com- 
mencement oi  the  suit. 

It  appears  that  Crawford's  judgment  was  upon  three  promissory 
notes  one  of  which  bore  date  in  1875  and  is  for  five  hundred  and 
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ninety-six  dollars,  the  other  two  Aagast  4,  1881,  and  are  for  the 
aggregate  sum  of  three  hundred  dollars;  the  latter  notes  were  execu- 
ted to  Frank  Bros.,  and  transferred  by  them  to  Crawford.  Bren- 
ner's judgment  was  upon  a  promissory  note  which  bore  date  Decem- 
ber lo,  1878.  And  Flinn's  judgment  was  upon  a  promissory  note 
executed  to  him  by  said  John,  and  J.  J.  Beard,  jointly,  on  the 
fifteenth  day  of  August,  1881. 

The  said  real  property  is  situated  in  said  county  of  Linn,  and  is  a 
part  of  the  said  donation  land  claim  of  said  John  Beard  and  wife. 
Said  Beard  settled  upon  said  land  claim  under  the  donation  act  and 
obtained  a  patent  to  it  from  the  United  States.  The  land  in  suit  is 
the  husband's  half,  consisting  of  about  one  hundred  and  eighty 
acres.  Said  John  Beard,  on  the  eleventh  day  of  February,  1881, 
executed  a  deed  of  conveyance  to  his  son,  the  said  Ambrose  Beard, 
which  purported  to  convey  the  said  land  to  him.  The  respondents 
alleged  in  their  complaint  that  said  deed  was  so  executed 
by  the  said  John  Beard  to  the  said  Ambrose  Beard  to  delaj  and  de- 
fraud the  creditors  of  the  former,  which  is  the  main  question  to  be 
determined  upon  the  appeal.  Two  of  the  said  judgments  were  ob- 
tained by  default  and  entered  by  the  clerk  of  said  circuit  court  in 
vacation,  without  any  order  of  the  court,  and  the  third  was  entered 
by  the  said  clerk  upon  confession.  The  appellants'  counsel  deny 
the  validity  of  said  judgments,  and  claim  that  the  statute  authorizing 
a  judgment  to  be  entered  in  such  a  case  is  unconstitutional.  Said 
counsel  also  claim  that  only  part  of  the  debt,  upon  which  the  said 
Crawford's  judgment  was  recovered,  existed  at  the  time  the  said  deed 
from  John,  to  Amorose  Beard,  was  executed,  and  none  of  the  debt 
upon  which  the  said  Flinn  judgment  was  recovered,  existed  at  said 
time.  And  it  is  further  claimed  upon  the  part  of  the  said  appel- 
lants that  said  deed  was  given  in  good  faith  and  for  a  valuable  con- 
sideration. 

A  large  amount  of  testimony  was  taken  in  the  case,  a  great  por- 
tion of  which  was  immaterial.  The  proof  of  statements  and  admis- 
sions made  by  said  John  Beard,  long  after  he  executed  the  said 
deed  of  the  eleventh  day  of  February,  1881,  was  unconnected  with 
possession  of  the  property  or  other  circumstances,  had  no  weight; 
nor  was  the  proof  that  Ambrose  Beard  was  not  known  to  have  had 
property  at  the  time  he  is  claimed  to  have  purchased  and  paid  for 
the  land,  of  any  consequence.  It  is  not  pretended  that  he  paid  for 
it  with  money  and  property  he  then  had.  He  claims,  however,  that 
at  the  age  of  twenty  years  his  father  gave  him  his  time,  and  that  for 
four  years  or  more  prior  to  the  date  of  the  said  deed  he  had  occu- 
pied the  said  donation  claim,  including  his  mother's  portion  thereof, 
as  a  renter;  that  he  worked  it  upon  shares;  that  his  father  had  sold 
his  portion  of  the  crop,  and  that  at  the  time  the  land  was  deeded  to 
him  his  father  owed  him  for  a  thousand  bushels  of  wheat  and  about 
three  hundred  dollars  besides;  that  there  was  a  mortgage  upon  the 
land  in  suit  of  one  thousand  five  hundred  dollars  principal,  and 
about  four  hundred  and  eighty  dollars  accrued  interest;  that  he  was 
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to  pay  for  the  land  by  assuming  the  said  mortgage,  was  to  give  hin 
father  said  thoasand  bushels  of  wheat  and  deliver  to  him  four  thou- 
sand bushels  the  following  season.  With  this  kind  of  arrangement  it 
was  unimportant  whether  his  neighbors  knew  whether  he  had  any 
property  or  not,  or  whether  he  had,  prior  to  1881,  been  assessed  for 
taxes  upon  any  property  or  not.  The  more  important  question  was, 
whether  his  father  did  owe  him  a  thousand  bushels  of  wheat  and  three 
hundred  dollars  at  the  time  referred  to,  or  any  wheat  or  money ;  whether 
he  delivered  to  his  father  the  said  four  thousand  bushels  of  wheat 
or  any  wheat,  as  he  claimed  to  have  done.  The  proof  as  to  what  his 
neighbors  thought  about  his  general  financial  condition,  and  that 
he  had  not  been  assessed  upon  property  for  the  purposes  of  taxa- 
tion,  or  as  to  how  much  farmers  are  accustomed  to  make  off  of 
farms  in  that  vicinity,  has  no  tendency  to  disprove  what  Ambrose 
claimed  were  the  facts  of  the  ease.  Said  proof,  in  my  judgment, 
was  almost  or  quite  valueless. 

The  respondents'  counsel  claims  that  the  whole  of  the  debt,  due 
to  Crawford,  existed  when  the  deed  was  executed;  and  that  the 
notefi  to  Frank  Brothers  were  for  farming  machinery  which  John 
Beard  ordered  in  1880,  but  did  not  receive  until  1881,  at  about  the 
time  the  said  notes  were  executed,  but  they  admit  that  none  of  the 
debt  due  to  Flinn  existed  at  said  time. 

The  view  I  am  inclined  to  adopt  in  adjusting  the  rights  of  the 
parties  to  the  controversy,  renders  it  necessary  to  consider  first  the 
qaestion  as  to  the  validity  of  the  alleged  judgment  against  John 
Beard.  It  is  contended  upon  the  part  of  the  appellants  that  the 
entry  of  judgment,  by  default  or  upon  confession,  involves  the  exer- 
cise of  judicial  power,  and  that,  as  all  judicial  power  in  this  state 
is  required  to  be  vested  in  certain  courts,  the  legislature  had  no 
aathority  to  confer  any  such  power  upon  the  clerk.  The  decisions 
of  other  courts  under  similar  provisions  of  statute  or  organic  re- 
strictions,  are  conflicting.  The  point  of  difference  between  them  is 
a  disagreement  as  to  whether  such  entry  is  a  judicial  or  ministerial 
act.  If  I  were  required  to  decide  the  abstract  question  I  should  be 
very  much  inclined  to  hold  that  the  rendition  of  judgment,  io  all 
cases,  was  a  judicial  act.  The  mere  entry  of  judgment,  no  doubt,  is 
a  ministerial  duty,  but  it  seems  to  me  that  before  such  entry  can  be 
made,  there  must  be  an  adjudication,  either  that  the  facts  admitted, 
or  the  confession  and  statement  in  the  particular  case,  entitles  the 
party  to  a  judgment.  But  our  statute  upon  the  subject  has  been 
in  force  for  nearly  twenty  years     It  may  be  said  to  have  been  ac- 

Juiesced  in  by  the  bar,  and  it  has  tacitly  been  upheld  bj^  the  courts, 
t  has  became  a  rule  of  practice,  and,  if  pronounced  invalid  now, 
would  cause  disturbance  in  property  rights,  and  occasion  great 
mischief.  When  an  act  of  the  legislature  has  been  so  long  recog- 
nized as  binding,  and  important  affairs  of  the  community,  affecting 
individual  rights,  been  transacted  in  accordance  with  its  provisions, 
it  should  not  be  disturbed  unless  it  plainly  and  unequivocally  con- 
flicts with  the  organic  law.     An  act  whicn  has  been  sanctioned  by 
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the  community  ought  not  to  be  declared  unconstitutional  by  the 
courts,  when  the  question  is  in  any  decree  doubtful.  Whatever, 
therefore,  my  own  private  notions  upon  the  subject  are,  so  long 
as  I  am  not  positively  certain  of  their  correctness,  I  feel  constrained 
to  hold  that  such  judgments  are  valid. 

The  appellants'  counsel  contend  that  neither  the  said  Crawford 
nor  the  said  Flinn  has  any  standing  to  question  the  boria  fides  of 
the  said  deed,  as  a  portion  of  the  claim  of  the  former,  they 
allege,  accrued  after  the  execution  of  the  deed,  and  that  the  whole 
of  the  latter's  accrued  after  its  execution.  It  is  not  so  evident  that 
any  part  of  Crawford's  claim  accrued  after  the  deed  was  made.  The 
notes  for  the  portion  alleged  to  have  so  accrued,  were  given  after 
said  time,  but  the  evidence  shows  that  the  order  for  the  machinery 
was  given  by  John  Beard  to  Frank  Bros,  in  1880.  The  debt  mav 
not  have  legally  been  contrtCcted  until  the  machinery  was  delivered, 
but  if  the  sale  of  the  land  was  mala  fide,  a  creditor  to  whom  an 
order  had  been  given  for  an  article  prior  to  the  sale,  and  out  of 
which  the  indebtedness  arose,  might  question  the  transaction, 
although  the  article  was  not  delivered  until  afterwards.  The  debt 
was  in  process  of  contraction  at  the  time,  and  I  think  the  creditor 
could  claim,  in  case  the  debtor  fraudulently  sold  his  property  during 
the  interval,  that  it  was  done  with  intent  to  defraud  him.  The  statute 
upon  the  subject  is  not  confined  to  creditors.  It  says,  "  made  with 
the  intent  to  delay,  hinder  or  defraud  creditors  or  other  persons,  etc. :" 
Sec.  61  of  chap.  6,  Miscellaneous  Laws.  If  said  John  Beard  made 
said  deed  to  Ambrose  Beard  to  defraud  his  creditors,  it  would  certainly 
have  included  the  Frank  Bros,  claim  that  was  transferred  to  Craw- 
ford. 

The  Flinn  claim  stood  upon  a  different  basis.  That  debt  was  not 
contracted  until  long  after  the  deed  was  executed  and  upon  record. 
It  arose  out  of  the  renting  of  a  warehouse  let  to  John  and  J.  J. 
Beard,  and  the  deed  could  not  be  questioned  by  the  holder  of  that 
debt  unless  it  were  shown  that  when  the  said  John  Beard  executed 
the  deed  he  had  in  view  the  creation  of  the  said  debt,  and  intended  to 
defraud  the  creditor  thereof.  In  the  language  of  Bump  on  Fraudu- 
lent Conveyances,  '*  The  conveyance  must  be  made  with  an  intent  to 
put  the  property  out  of  the  reach  of  debts,  which  the  grantor  at  the 
time  of  the  conveyance  intended  to  contract,  and  which  he  does  not 
intend  to  pay,  or  has  reasonable  grounds  to  believe  that  he  may  not 
be  able  to  pay."  The  decision  in  Page  &  Co.  v.  Grant,  9  Or  ,  120, 
was  not  intended  to  establish  any  different  doctrine  than  this,  though 
the  language  employed  in  the  opinion  is  very  general.  The  purpose 
and  intent  for  which  the  deed  was  given  must  be  ascertained  by  an 
examination  oi  all  the  facts  and  circumstances  of  the  case,  and  if  the 
legitimate  inference  drawn  therefrom  is  that  John  Beard  intended 
by  the  execution  of  said  deed  to  delay,  hinder  or  defraud  his  cred- 
itors, and  that  Ambrose  Beard  knew  when  he  received  it  that  such 
was  the  intent,  then  it  is  void  as  to  existing  creditors,  or  subsequent, 
if  the  grautor  ecu  tern  plated  the  contraction  of  the  debts  and   did 
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not  intend  to  pay  them,  or  had  reasonable  grounds  to  believe  that 
he  would  not  oe  able  to  pay  them. 

The  respondents'  counsel  contend  that  the  conveyance  from  John 
Beard  of  the  property  in  question  included  all  his  property;  that 
the  appellants'  account  of  the  affair  was  vague,  uncertain  and  con- 
tradictory, and  that  it  should  be  inferred  therefrom,  in  view  of  the 
relations  of  ihe  parties  and  the  manner  in  which  they  had  conducted 
their  business,  before  and  after  the  deed  was  executed,  that  ii;  was 
intended  to  defraud  the  creditors  of  said  John  Beard.  Fraud  is 
established  in  such  a  case  by  inference  or  presumption.  It  may  be 
inferred  or  presumed  from  tiie  nature  and  character  of  the  transac- 
tion itself,  or  from  facts  and  circumstances  connected  with  it.  If 
the  necessary  result  of  the  act  is  to  place  the  debtor's  property 
beyond  the  reach  of  le^al  process,  so  as  to  delay  creditors,  it 
will  be  presumed  that  it  was  done  with  a  fraudulent  intent,  but 
when  the  act  is  apparently  regular  and  fair  upon  its  face,  the  intent 
must  be  gathered  from  the  surroundings.  In  such  a  case  the  tests 
which  reason  and  experience  have  shown  were  indicative  of  a  f  raudu* 
lent  design  and  purpose,  must  be  resorted  to  in  order  to  ascertain 
the  probable  motive  which  actuated  the  parties  in  the  affair.  In 
this  case,  there  is  nothing  upon  the  face  of  the  transaction  indicat- 
ing bad  faith.  John  Beard  was  in  debt,  it  is  true,  but  that  did  not 
preclude  him  from  seUing  his  farm.  The  deed  is  in  the  ordinary 
form.  It  recites  a  valuable  consideration  as  having  been  received, 
and  was  placed  upon  record  immediately  after  its  execution.  The 
oonveyance  was  from  a  father  to  a  son,  but  the  latter  was  of  full 
age  and  had  an  undoubted  right  to  purchase  his  father's  estate.  The 
evidence,  therefore,  that  the  sale  was  made  with  intent  to  hinder, 
delay  or  defraud  creditors  must  be  sought  for  outside  of  the  appar- 
ent facts  in  the  case.  The  consideration  recited  in  the  deed  is 
open  to  inquiry,  and  if  shown  to  be  only  a  pretense  the  inference 
would  necessarily  follow  that  the  transaction  was  merely  colorable. 
The  respondents  have  attempted  to  show  that  there  was  no  consid- 
eration in  fact  for  the  conveyance,  and  if  they  have  succeeded  in 
showing  that,  they  have  established  their  cause  of  suit.  That  is 
the  vital  question  in  the  case. 

The  testimony  tends  to  show  that  Ambrose  Beard  and  his  father 
had  some  negotiation  in  regard  to  the  sale  and  purchase  of  the  said 
land  in  1880,  that  a  bond  lor  a  deed  was  drawn  up  and  some  notes 
written  out,  but  the  matter  was  not  consummated;  that  about  the 
time  the  said  deed  was  executed,  they  concluded  to  make  a  different 
arrangement  whereby  Ambrose  was  to  buy  the  land,  turn  in  a  claim 
lor  a  thousand  bushels  of  wheat  his  father  owed  him,  assume  the 
mortgage  upon  said  land  that  had  been  executed  by  John  Beard  to 
John  Thomas,  and  the  interest  accrued  thereon,  amounting  to  four 
hundred  and  eighty  dollars,  and  deliver  to  his  father  in  the  follow- 
ing fall  four  thousand  bushels  of  wheat  in  full  payment  of  the  land. 
Hie  deed  was  made  and  executed  and  recorded,  and  I  am  satisfied 
from  the  evidence  that  said  Ambrose  delivered  to  the  said  John 
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Beard  in  pursuance  of  the  bargain,  three  thousand  nine  hundred  and 
one  bushels  and  fourteen  pounds  of  wheat. 

The  testimony  of  J.  J.  !Beard  establishes  that  fact  very  fully.  He 
testified  that  he  and  John  Beard  were  partners  in  the  warehonse 
business.  Says :  * '  We  commenced  about  August  16,  I  won*t  be 
positive;  some  time  in  the  fore  part  of  August,  1881.*'  He  waa 
then  asked  this  question:  "  Will  you  please  turn  to  the  warehouse 
book  for  the  firm  for  that  year  and  state  how  much  wheat  was  left 
stored  there  with  the  firm  oy  Ambrose  Beard  in  the  fall  of  1881  ?" 
Ans.  '  'Three  thousand  nine  hundred  and  one  bushels  and  fourteen 
pounds."  Ques.  "State  who  sold  that  wheat  when  it  was  sold 
and  the  prices  received. "  Ans.  ' '  The  first  lot  of  wheat  sold  was  two 
hundrea  and  twenty-nine  bushels,  for  seventy  -  three  and  one-half  cents 
per  bushel,  September  23.  On  September  24,  he  sold  one  thousand 
bushels  for  seventy-six  and  one-half  cents.  I  haven't  got  the  price 
of  the  other  wheat:  December  9,  five  hundred  busnels;  Octo- 
ber 26,  seven  hundred  and  sixty- five  bushels;  December  17,  oue 
thousand  four  hundred  and  seven  bushels  and  fourteen  pounds;  1 
think  it  was  seventy -nine  cents,  wouldn't  be  positive."  Question  12. 
*•  To  whom  was  the  money  paid  for  the  wheat  ?"  Ans.  **To  John 
Beard,  I  gave  him  an  order  on  himself  for  it.   He  was  the  treasurer." 

These  sales,  as  I  compute  them,  amount  to  three  thousand  and 
forty  dollars  and  sixty-nine  and  one-half  cents,  which  was  the  pro- 
duct of  the  crop  of  wheat  Ambrose  Beard  raised  from  the  entire  farm 
in  the  year  of  lo81.  It  is  claimed  by  counsel  for  the  respondents  that 
John  Beard  paid  out  this  money  bv  paying  off  the  interest  on  the 
mortgage,  the  four  hundred  and  eighty  dollars,  and  the  expenses  of 
working  the  place.  I  think  evidence  shows  that  John  Beard  did  pay 
the  four  hundred  and  eighty  dollars,  though  Ambrose  claims  that 
he  repaid  it,  or  that  it  was  paid  out  of  his  money.  There  is  no  evi- 
dence that  John  Beard  paid  any  of  the  expenses  of  the  farm  that  I 
have  discovered. 

It  is  also  claimed  by  said  counsel  that  Ambrose  Beard,  after  the 
deed  was  executed  to  him,  continued  to  occupy  the  place  as  before; 
that  John  Beard  remained  in  possession  and  controlled  the  manage- 
ment. I  do  not  think  the  evidence  shows  that.  It  is  true  the  par- 
ties lived  in  the  same  house,  but  that,  with  the  other  buildings  upon 
the  claim,  and  the  orchard,  were  on  Mrs.  Beard's  part.  J.  J.  Beard 
testifies  that  Ambrose,  after  the  deed  was  made,  seemed  to  take  the 
management  of  affairs;  'Hhere  was  an  apparent  change  in  the  man- 
agement and  control  of  the  place  when  the  deed  was  executed." 

As  I  view  the  matter,  there  was  an  intended  sale  of  the  property  to 
Ambrose  Beard.  John  Beard  had  grown  old  and  evidently  nad  not 
been  successful  in  farming,  and  that  some  time  prior  to  the  summer 
of  1881,  had  conceived  the  idea  of  going  into  the  warehouse  busi- 
ness, and  probably  thought  he  would  sell  to  Ambrose  and  take  his 
pay,  for  the  part  that  would  be  coming  to  him,  in  wheat;  that  he 
would  be  in  the  wheat  business  and  ooald  dispose  of  the  wheat  at  a 
better  advantage.    The  dealings  between  the  parties  were  veiy  loose. 
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It  would  not  seem,  by  the  answer  filed  in  the  suit,  that  they  had  any 
defioite  idea  as  to  what  their  arrangements  were.  It  was  understood 
between  them  that  the  old  gentleman  owed  his  son  a  thousand  bushels 
of  wheat,  or  for  that  amount  of  wheat,  and  some  money,  but  they 
could  neither  of  them  give  an  intelligent  idea  about  it,  yet  they 
made  the  bargain  upon  that  understanding,  and  the  land  was  deeded 
to  Ambrose. 

That  either  of  the  parties  actually  intended  to  defraud  the  credi* 
tors  of  John  Beard,  I  do  not  think  can  be  maintained  from  the  facta 
and  circumstances  of  the  case.     I  have  no  idea  that  the  creditors 
were  considered  or  thought  of.     The  debts  had  been  standing  then 
iklong  time,  except  the  portion  for  the  farming  machinery  which  was 
only  in  process  of  creation.     No  effort  seems  to  have  been  made 
npoD  the  part  of  the  creditors,  Crawford  and  Brenner,    to  collect 
tiiem.    It  was  not  a  case  where  a  debtor  was  being  pressed  for  pay- 
ment and  was  compelled  to  make  a  shift.     The  claims  were  drawing 
interest  at  the  rate  of  one  per  cent  a  month,  and  the  holders  were 
so  donbt  content  to  let  them  run.     The  interest  at  that  rate  kept 
up  for  seven  or  eight  years,  would  produce  an  amount  e<}ual  to  the 
principal.     Said  creditors  never  manifested  sufficient  interest  in 
their  claims  to  ascertain  before  two  years  and  a  half  that  the  said 
deed  had  been  made,  although  it  stood  recorded  during  all  that  time 
in  the  record  of  deeds  in  the  clerk's  office  in  the  town  where  they 
lived.    They  seem  to  have  manifested  an  entire  indifference  in  re- 
gard to  the  payment  of  their  claims,  and  they  are  not  entitled  to  any 
credit  for  leniency.     The  creditor  who  holds  a  note  against  a  farmer, 
tbat  is  drawing  twelve  per  cent  annual  interest,  does  not  confer  any 
benefit  on  the  latter  by  a  forbearance  of  the  debt,  as  a  general  thing* 
It  will  ordinarily  be  only  a  matter  of  time  when  the  interest  eats  up 
the  farm. 

Bat  while  the  appellants  may  not  have  intended  to  defraud  the 
ereditors  of  John  Beard  by  the  transaction,  yet  there  are  suspicious 
eircnmstances  as  to  the  amount  of  consideration  paid,  and  of  the 
basis  of  the  transaction.  It  does  not  appear  sufficiently  certain  that 
John  Beard  owed  Ambrose  any  wheat,  or  for  any  wheat,  or  any 
ffiobey,  at  the  time  the  deed  was  executed,  nor  is  it  shown  satisfac- 
torily that  Ambrose  furnished  the  money  that  was  paid  for  interest 
on  the  said  mortgage  to  Thomas, — the  four  hundred  and  eighty  dol- 
lars, and  the  three  hundred  dollars,  paid  subsequently.  It  is  a  well 
established  rule  of  equity,  that  a  deed  obtained  under  suspicious  or 
inequitable  circumstances,  or  which  is  onlv  constructively  fraudu- 
lent, may  be  permitted  to  stand  as  security  for  any  purpose  of  reim- 
bursement or  indemnity:  Boyd  v.  Dunlap,  1  John.  Ch.,  478.  I  be- 
lieve this  case  comes  within  the  principles  of  that  rule.  I  think  that 
Ambrose  Beard  should  be  repaid  for  the  wheat  delivered  to  his 
father  after  the  deed  was  executed,  —  the  three  thousand  nine 
bondred  and  one  bushels  and  fourteen  pounds, — after  making  a  rea- 
sonable reduction  for  the  use  of  the  premises  during  the 
four  years  he  occupied  them.    According  to  his  own  testimony  there 
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must  have  been  raised  off  the  premises  in  question  in  the  year 
1881,  three  thousand  nine  hundred  and  one  bushels  and  fourteen 
pounds,  about  three  thousand  bushels.  Allowing  a  third  of  that 
for  the  use  of  the  land,  it  would  amount  to  one  thousand  bushels, 
which,  at  seyentj- eight  cents  a  bushel  would  be  seven  hundred 
and  eighty  dollars,  leaving  due  to  said  Ambrose  two  thousand  two 
hundred  and  sixty-one  dollars  and  sixty-nine  and  one-half  cents. 
The  rent  for  the  other  three  years  subsequent  cannot  be  ascertained 
with  any  degree  of  accuracy.  It  does  not  appear  what  the  farm  has 
produced  during  that  time.  The  product  of  1881  is  probably  no 
criterion,  as  the  amount  of  the  yield  in  such  cases  depends  very 
much  on  favorable  conditions.  The  two  thousand  two  hundred  and 
sixty-one  dollars  and  sixty-nine  and  one-half  cents  should  draw 
interest,  which  at  eight  per  cent  per  annum  would  be  about  one 
hundred  and  eighty'k)ne  dollars  a  year,  which  for  four  years  would 
amount  to  seven  hundred  and  twenty-one  dollars,  and  added  to  the 

Srincipal  would  make  two  thousand  nine  hundred  and  eighiy-five 
oUars  and  sixty-nine  and  one-half  cents.  Four  hundred  dollars  a 
year  rent  for  the  three  years  would  be  a  safe  estimate,  I  think. 
That  would  amount  to  twelve  hundred  dollars,  which,  taken  from 
the  former  sum,  would  leave  one  thousand  seven  hundred  and 
eighty-five  dollars  and  sixty-nine  and  one-half  cents  due  the  said 
Ambrose  as  a  charge  upon  said  land. 

The  decree  will  therefore  be:  First;  that  from  the  proceeds  of 
the  sale  of  said  land  n^ade  under  the  decree  of  the  circuit  court, 
the  costs  and  disbursements  of  said  suit,  and  the  expenses  of  mak- 
ing said  sale  be  first  paid.  Second;  that  the  sum  of  one  thousand, 
seven  hundred  and  eighty-five  dollars  and  sixty-nine  and  one-half 
cents  be  next  paid  therefrom  to  the  said  Ambrose  Beard.  Third; 
that  the  claim  of  the  said  Crawford  and  Brenner  be  next  paid  tbt re* 
from,  if  sufficient  remains.  Fourth;  that  the  claim  of  said  Flinn 
be  next  paid  therefrom,  if  sufficient  remains;  and  the  remainder,  if 
there  be  any,  be  paid  over  to  the  said  Ambrose  Beard.  That 
neither  par^  recover  costs  or  disbursements  upon  the  appeal. 

The  chief  justice  is  of  the  opinion  that  the  statute  ooitfening 
upon  clerks  power  to  enter  a  judgment  in  such  a  case  is  unconstitu- 
tional and  void  and  that  the  maxim  communis  error  facU  jtis  inappli- 
cable: Pease  v.  Peck,  18  How.,  U.  8.,  597. 
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SUPREME  COURT  OF  CALIFORNIA. 

No.  9,048. 

Beaudby  £t  al.  v.  Dotlb. 

DepofrimaU  One.    Filed  November  t6,  1886. 

DmNH-OoNFLiCTiNG  BouKDABiia—KNowN  MoNOMBNTS  MusT  CoNTBOL. — The  plaintiffs 
aod  defendant  owned  adjoining  tracts  of  land,  each  claiming  under  deeds  from  the  same 
fcnator.  The  lines  along  the  northerly  line  of  plaintiffs*  land,  and  the  southerly  line  of  de- 
lendsnt's,  which  should  be  identical,  varied,  as  to  their  course,  one-fourth  of  a  degree,  which, 
tMordiBg  to  the  testimony,  would  make  a  difference  of  thirteen  and  one  half  feet  In  the  looa- 
ti<m  of  the  northwest  comer  ofplaintiffs*  and  the  southwest  comer  of  defendant's  land,  which 
ooraers  should  be  the  same.  Seld,  that  the  known  and  fixed  monuments  must  prevail  over 
the  courses  and  distances;  and,  upon  a  review  of  the  evidence,  that  the  premises  in  dispute 
wu  indnded  within  the  land  granted  to  the  defendant. 

Appeal  fram  a  jadgment  of  the  superior  court  of  Alameda  county, 
entered  in  fayor  ol  the  plaintiffs,  and  from  an  order  denying  the  de- 
fendant a  new  trial.     The  opinion  states  the  facts. 

Doyle,  Barber,  Chlpin  dc  Scripture^  for  the  appellant. 
A.  AL  Basbarough  and  B.  A.  Bedmond,  for  respondents. 

Seabls,  O.  This  is  an  action  of  ejectment  to  recover  a  tract  of 
land  of  about  five  acres,  situated  in  the  county  of  Alameda.  Plaint- 
ifis  had  judgment,  and  defendant  prosecutes  two  appeals,  one  from 
an  order  denying  a  new  trial,  and  the  other  from  the  final  judgment. 

The  land  in  controversy  is  parcel  of  the  Peralta  ranch,  to  which  a 
patent  issued  to  Domingo  and  Yicento  Peralta,  February  10,  1877. 

A  portion  of  the  ranch  had  been  surveyed  and  divided  into  blocks 
or  plots  by  one  Julius  Kellesberger,  as  early  as  1856,  and  a  map 
thereof  filed  in  the  office  of  the  county  recorder  of  Alameda  county, 
dnrin^that  year. 

PlamtifiSs  claim  plot  41,  and  defendant  owns  plot  42,  which  lies 
north  ol  and  adjoins  41. 

The  land  in  dispute  consists  of  a  narrow  strip  along  the  north  side 
of  plot  41,  and  is  claimed  by  plaintiffs  under  title  to  that  plot,  de- 
iai|[;ned  from  the  patentees  through  various  mesne  conveyances: 

The  immediate  grantees  of  the  Peralta  title  owned  blocks  41  and 
42,  and  on  the  same  day  conveyed  block  41  to  parties  under  whom 
plaiotifb  claim,  and  block  42  to  certain  other  parties  under  whom 
defendant  holds. 

The  deed  to  defendant's  grantor  was  first  recorded. 

The  land  lies  on  the  westerly  side  of  San  Pablo  avenue,  formerly 
blown  as  the  county  road,  and  extends  from  that  avenue  to  the  bay 
of  San  Francisco. 

The  deeds  under  which  plaintiffs  claim ,  describe  their  land  as  com- 
meocing  at  a  post  marked  B,  on  the  westerly  side  of  the  road  (at 
lontheast  comer)  running  thence  by  course  and  distance  to  the  bay, 
thenoe  by  course  and  distance  northerly  along  the  beach  to  the  north- 
vest  eomer,  being  the  southwest  comer  of  plot  42,  thence  easteriy 
by  coiuee  and  distance  to  the  northeast  comer  at  the  county  road, 
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thence  southerly  along  the  county  road  to  the  place  of  beginning, 
and  describes  it  as  ''  known  and  designated  as  plot  No.  41,  upon  a 
map  of  the  ranches  of  Yicento  and  Domingo  Peralta,  surveyed  by 
Jukus  Keliesberger,  and  filed  in  the  office  of  the  recorder  of  Ala- 
meda county  on  the  —  day  of ,  1856,  and  containing  one  hun- 
dred and  sixty-three  one-hundredtbs  acres." 

The  deeds  under  which  the  defendant  deraigns  title  in  like  man- 
ner describe  plot  42,  commencing  at  a  post  on  the  westerly  side  of 
the  county  road,  at  the  northeast  corner  of  land  claimed  by  one 
Bertrand  (plot  !No.  41);  the  description  then  gives  the  courses  and 
distances  around  the  tract,  containing  one  hundred  and  two  and  twenty- 
five  one-hundredths  acres,  and  describes  it  ks  known  and  designated 
as  plot  42,  on  map,  etc.,  according  to  the  survey  above  mentioned. 

The  lines  along  the  northerly  side  of  plaintiffs'  land  and  the  south- 
erly line  of  defendant's,  which  should  be  identical,  vary  as  to  their 
course  one-fourth  of  a  degree,  which,  according  to  the  testimony, 
would  make  a  difference  of  thirteen  and  one-half  feet  in  the  location 
of  the  northwest  comer  of  plaintiffs'  and  the  southwest  corner  of 
defendant's  land,  which  corners  should  be  the  same. 

The  description  in  all  the  deeds  of  each  plot  refers  to  the  other  in 
such  manner  as  to  show  that  the  only  difficulty  should  be  in  locat- 
ing and  fixing  upon  the  ground  the  several  points  designated. 

The  question  is  not  one  of  adverse  possession,  but  of  location  on 
the  earth's  surface  of  the  true  lines  of  the  paper  title  to  the  two 
plots. 

There  is  no  doubt,  we  think,  that  the  lines,  traced  as  in  plaintiffs' 
deeds,  will  include  the  land  in  dispute. 

Substantially,  the  plaintiffs  do  no  more  in  making  out  their  title, 
than  to  introduce  their  deeds,  and  to  show  that  the  calls  in  those 
deeds,  include  the,  disputed  ground. 

In  answer  to  the  case  thus  made,  defendant  introduced  evidence 
tending  to  show  that  the  land  composing  the  two  plots  has  been 
owned  by  separate  persons  since  about  the  year  1852;  that  on  the 
line  between  them  there  was  a  fence  as  early  as  1852,  leading  from 
the  county  road  toward  the  bay  shore;  that  along  the  north  side  of 
this  fence  a  road  led  from  the  county  road  to  the  vicinity  of  the  bay, 
where  Mason,  the  owner  of  plot  42,  then  lived. 

That  the  grantor  of  plaintiffs  cultivated  plot  41,  up  to  the  fence 
on  one  side,  and  Mason,  a  grantor  of  defendant,  farmed  the  land  on 
the  other  side.  That  after  the  survey  was  mside,  the  stake  at  the 
northeast  comer  of  plaintiffs'  plot,  stood  at  the  end  or  angle  of  the 
fence  at  the  intersection  of  this  cross  road  with  the  county  road, 
now  known  as  San  Pablo  avenue.  That  in  1864,  when  a  new  fence 
was  necessary  between  plaintiffis  and  defendant,  Beaudry,  one  of 
the  plaintiffs,  procured  a  surveyor  to  establish  the  northwest  comer 
of  plaintiffs'  land  and  the  southwest  corner  of  defendant's  land,  that 
it  was  found  there  was  an  overlapping  of  thirteen  and  one-half  to 
eighteen  feet,  but  that  the  corner  on  the  front  atthe  avenue,  was  not 
then  in  dispute  to  the  knowledge  of  the  surveyor  who  made  the 
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snrvej,  who  says  it  must  have  been  agreed  npon  or  at  least  no  dis- 

pate  aboat  it.    That  plaintiffs  and  defendant  divided  the  land  in 

eoDtroversy,  some  thirteen  to  eighteen  feet,  and  built  a  fence  on  the 
line,  that  plaintiff  Beaudiy  built  the  end  oommencing  at  the  a  venae, 
and  constructed  it  along  the  south  side  of  the  road  leading  to  the 
bftj.  That  the  grantor  of  plaintiffs  sold  to  one  Holmes  in  1855,  two 
acres  in  the  northeast  comer  of  the  claim  which  he  fixes  as  being 
in  the  angle  of  the  avenue  and  cross  road.  That  on  the  twenty- 
ninth  day  of  December,  1874,  plaintiffs  conveyed  to  one  Spooner 
three  acres  of  land  shown  by  the  deed  to  be  at  the  same  angle,  and 
describes  it  as  bounded  b;  the  defendant.  There  was  a  number  of 
circumstances  in  addition,  tending  to  show  that  the  northerly  line  of 
plot  forty-one,  was,  in  fact,  along  the  southerly  side  of  the  road  lead- 
ing from  the  avenue  to  the  bay  shore. 

The  more  we  have  considered  and  analyzed  the  testimony  the  more 
have  we  become  convinced  that  the  northerlv  line  of  plaintiffs  was 
in  fact  on  the  southerly  side  of  said  road.  That  the  stake  marking 
the  northeast  corner  stood  at  the  point  indicated. 

The  testimony  of  Geo.  W.  Parsons,  one  of  plaintiffs'  witnesses,  is 
in  fall  accord  with  defendant's  witnesses  on  the  point.  He  had 
bown  the  land  since  1853.  After  speaking  of  the  line  between  the 
two  tracts  of  land  and  placing  it  on  the  south  side  of  the  road  lead- 
ing to  the  bay,  he  says:  "I  could  not  say  where  Eeilesberger  set  the 
DOst  at  the  northeast  comer  of  Bertrand's  claim  (plaintiffs*)  but  if 
be  did  set  it  at  the  northeast  corner,  it  would  have  been  at  the  end 
of  the  fence  where  it  stands  now,  or  very  close." 

It  seems  to  us  that  there  is  no  substantial  conflict  in  the  testimony 
as  to  where  the  comer  post  in  fact  stood — that  it  was  at  the  angle  of 
the  fence  on  the  south  side  of  the  road  leading  from  San  Pablo  ave- 
nne  to  the  bay,  and  that  the  line  of  demarcation  between  plot  41  and 
plot  42,  in  the  light  of  the  testimony,  is  along  the  fence  mentioned, 
on  the  south  side  of  the  road. 

Upon  the  theory  that  known  and  fixed  monuments  will  prevail 
o?er  courses  and  distances,  and  upon  the  whole  case  as  presented, 
we  are  of  opinion  the  verdict  should  have  been  for  the  defendant, 
ind  that  the  judgment  and  order  denying  a  new  trial  should  be  re- 
versed and  a  new  trial  had. 

FooiE,  0.,  and  Belcher,  0.  C,  concurred. 

Br  THE  CouBT.    For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  roversed  and  the  cause  remanded  for  a 
new  trial. 
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No.  20,075. 

People  v.  Johnson. 

DepofttmaU  One.    FiML  ITovember  i6,  1886. 

Instrdotionb  Presdmbd  CoRftBOT  IN  Absknob  of  Evidbnoi.— a  refnsal  to  giye  instnio- 
tions  asked  for  in  a  prosecation  for  murder,  will  not  be  considered  on  sppeaL  when  tlie 
transcript  fails  to  contain  the  evidence.  In  such  case,  the  instructions  given  will  be  presumed 
correct,  if  such  a  state  of  the  evidence  is  conceivable,  as  may  have  rendered  them  correct 

Appeal  from  a  judgment  of  the  superior  conrt  of  Mendocino 
county,  entered  upon  a  verdict  convicting  the  defendant,  and  from 
an  order  denying  him  a  new  trial.     The  opinion  states  the  facts. 

T.  L.  CarotherSf  for  the  appellant. 

E.  O.  MarshaUf  attorney  general^  for  the  respondent. 

FooTE,  C.  Appeal  from  a  judgment  of  conviction  of  murder  in 
the  first  degree,  and  from  an  order  denying  a  new  trial,  in  the  super- 
ior court  of  the  couniy  of  Mendocino. 

There  is  an  absence  of  all  evidence  in  the  transcript  before  us;  we 
cannot  then  say  that  the  instructions  asked  by  the  defendant,  and 
refused  by  the  court,  had  any  application  to  the  case  as  made: 
People  V.  Herbert,  64  Cal.,  545. 

The  same  thing  may  be  said  as  to  the  alleged  error,  that  the 
court,  not  being  requested  so  to  do  by  the  defendant,  failed  to 
instruct  the  jury  as  to  what  constituted  either  justifiable  or  excus- 
able homicide. 

That  part  of  the  court's  charge  in  reference  to  the  law  of  reason- 
able doubt,  is  not  subject  to  the  criticism  made  on  it. 

The  jury  were  not  misled  into  supposing  that  they  were  authorized 
to  become  '*  satisfied  "  of  the  defendant's  guilt  from  anything  except 
the  evidence  in  the  case. 

The  authorities  cited  by  the  defendant  do  not  sustain  him  in  the 
positions  he  has  assumed. 

As  has  been  before  stated  none  of  the  evidence  given  on  the  tdal 
of  this  case  is  before  us  for  examination. 

We  must  presume,  therefore,  iliat  the  instruntions  granted  by  the 
court  at  the  instance  of  the  prosecution,  and  its  chari^e  to  tibe  jury 
on  its  own  motion,  were  proper,  since  such  a  state  of  the  evidence 
therein  is  conceivable,  as  may  have  rendered  them  correct:  People 
V.  PadUla,  42  Cal.,  636. 

The  judgment  and  order  should  be  affirmed. 

Beloheb,  C.  C,  and  Seabls,  C,  concurred. 

Bt  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 
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No.  9.612. 

Wbxtb  v.  Douglass. 

DepartmaU  One,    Fiied  ITovember  96. 1S85, 

CosTsar  FOB  PuBORABB  OJ  Statb  Land^Evidbnob— Findings. -—In  an  action  to  deters 
mne  a  contert  between  applicants  for  the  purchase  of  land  from  the  state,  as  provided  for 
mder sections  3,414-3,416  of  the  political  code,  the  evidence  reviewed  and  held  to  support  the 
findings  and  jocUment  in  favor  of  the  plaintiff. 

BoABD  or  RioBNTB— Instbvotichys  fob  Pdrchasb  or  Land— Ratification  OF.—Instruc- 
ticas  purpcrting  to  emanate  from  the  board  of  regents  and  addressed  to  the  land  agent  of 
tke  aniTeraity,  directing  him  to  receive  applications  for  surveyed  land  in-  accordance  with  a 
derignated  inannfti\  will  be  held  to  be  the  mstructionsof  the  board,  if  subsequently  recognized, 
icted  upon  and  enforced  by  them. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Joaquin 
vmsAjf  entered  in  fayor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial.    The  opinion  states  the  faots. 

David  8.  Terry  and  Gfeorge  A.  Nourae,  for  the  appellant. 
(/.  H.  Btidd  and  W.  L.  Dudley,  for  the  respondent. 

Sbakus,  0.  This  is  an  action  to  determine  a  contest  between  ap- 
plicaats  for  the  purchase  of  land  from  the  state  of  Oalifornia,  as 
provided  for  under  sections  3,414-3,416  of  the  political  code. 

The  cause  was  tried  by  the  court,  a  jury  having  been  waived,  and 
judgment  was  rendered  upon  written  findings  in  favor  of  plaintiff, 
from  which,  and  from  an  order  denying  a  new  trial,  defenaant  ap- 
peab. 

It  is  objected  to  the  first  finding  of  the  court  that  the  evidence 
shows  wiuiout  conflict  that  no  purchase  of  the  land  described  in  the 
complaint,  or  any  portion  thereof,  was  made  by  plaintiff  from  Pico, 
bat  that  an  agreement  was  made  to  purchase  over  one  thousand 
aoree  ot  land,  including  the  land  in  controversy,  provided  the  claim 
of  Pioo  to  the  Moquelemos  grant  was  confirmed  by  the  supreme 
court  of  the  United  States.  That  plaintiff  was  in  possession  long 
before  the  date  of  such  contract,  and  had  improved  the  land  prior 
thereto,  and  that  neither  his  entry  nor  improvement  were  made 
under  said  contract. 

The  finding  of  fact  standing  by  itself  seems  liable  to  the  criticism 
aimed  at  it,  but  when  taken  in  connection  with  other  faots  as  found 
by  the  court,  the  reason  of  the  objection  fails. 

The  findings,  as  a  whole,  embody  a  history  of  plaintiff's  connec- 
tioa  witii  the  land,  his  acts  of  control  over  it,  improvements  made 
tbereon,  contract  for  the  purchase  thereof  from  Andreas  Pico,  his 
fiilare  to  obtain  title  under  such  contract,  the  reason  of  such  fail- 
iffe,  and  his  subsequent  application  to  purchase  through  the  regents 
of  the  university  of  the  state  of  California. 

For  convenience,  as  we  suppose,  the  findings  are  divided  into 
nioeteen  sections,  and  numbered  consecutively  from  one  to  nineteen, 
^d  a  part  of  the  subject  matter  which  might  with  propriety  have 
been  indnded  in  number  one  is  embodied  in  number  five,  and  the 
tfo  findings  read  together,  properly  state  the  faots,  deducible  from 
Aeeridencd,  touching  the  attempted  purchase  from  Pioo. 
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The  fifth  finding  is  in  the  following  language: 

''  That,  in  fact,  said  purchase  of  said  land  oy  plaintiff  from  said 
Pico  was  a  conditional  one,  and  said  Pico  agreed  in  and  by  the 
agreement  of  purchase  thereof  to  repay  to  plaintiff  said  sum  of  one 
thousand  five  hundred  and  sixty  dollars,  in  case  the  claim  of  said 
Pico  to  said  land,  as  a  part  of  said  Mexican  grant  called  '  Mo- 
quelemos,"  should  not  be  finally  confirmed." 

Had  this  last  finding  been  attached  to  the  first,  it  would  have  met 
the  objection  aimed  at  the  former. 

Separated  from  it,  we  cannot  see  that  it  loses  its  potency  as  a 
fact  in  the  case. 

The  seventh  finding  of  fact,  among  other  things,  finds  that  the 
rules  and  regulations  of  the  board  of  regents  of  the  university 
required  all  applications  for  land  granted  by  congress  for  the  use  of 
an  agricultural  college  to  accompany  such  application  with  an  affida- 
vit containing,  among  other  things,  a  statement  that  there  were  no 
occupations  of,  nor  settlement  upon,  the  land  sought  to  be  pur- 
chased, other  than  that  of  the  applicant,  and  that  the  affidavit  of 
defendant  contained  no  such  statement. 

It  is  objected  to  this  finding,  that  it  was  the  land  committee  of 
the  board  of  regents,  and  not  the  board,  who  promulgated  the  regu- 
lations in  evidence,  dated  April  9,  1871. 

The  instructions  purport  to  emanate  from  the  board  of  regents, 
and  are  addressed  to  M.  A.  Hi^ley,  land  agent  of  the  university, 
directing  him  to  receive  applications  for  surveyed  land  in  aocord- 
ance  with  previous  instructions,  but  to  so  change  the  required 
affidavit  as  to  read,  etc. 

There  is  also  in  evidence,  a  resolution  of  the  board  of  regents 
dated  June  13,  1871,  providing  for  the  additional  affidavit,  required 
by  the  regulations  of  April  9,  1871,  in  oases  of  applications  made 
prior  to  the  date  of  said  last-named  instructions. 

These  proceedings  show  that  the  instructions  of  April  9,  1871, 
were  recognized,  acted  upon  and  enforced  by  Hie  board  of  regents, 
and  whether  originally  formulated  by  the  board  as  such,  or  by  a 
committee,  is  not  important. 

The  essentia]  thing  is,  that  they  were  put  forth,  published  to  the 
world,  and  acted  upon,  as  the  instructions  governing  their  subor- 
dinates, and  applicants  for  the  purchase  of  university  lands,  so-oalled. 

Defendant's  application  to  purchase  was  filed  February  26,  1874, 
and  was  accompanied  with  the  affidavit  hereinbefore  mentioned,  a 
co)>y  of  which  is  set  out  in  the  complaint  herein. 

According  to  the  eighth  finding,  the  board  of  regents  of  said  uni- 
versity never  accepted  said  defendant's  said  application  to  purchase 
^  ^  *  and  said  land  was  never  located  in  said  United  States  land 
office,  Stockton  district    *    *    ^    for  defendant's  benefit. 

The  only  evidence  in  the  bill  of  exceptions  on  the  subject  is  that 
of  A.  J.  Moulder,  land  agent  of  the  university,  who  says:  ''I  can- 
not remember  what  I  did  in  reference  to  the  defendant's  application, 
but  the  presumption  is  violent  that  1  did  in  that  case  what  I  always 
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did  in  similar  cases,  and  what  it  was  my  duty  to  do,  that  is,  applied 
to  the  re^ster  of  the  land  office  of  the  Stockton  district  to  select 
that  particular  tract  of  land  as  a  portion  of  the  one  hundred  and 
£fty  thousand  acres  agricultural  grant  assigned  by  the  legislature  to 
the  universitj." 

If  the  land  was  in  fact  ever  entered  or  application  made  therefor 
at  the  Stockton  land  office,  the  fact  was  one  which  could  have  been 
so  easily  proven,  and  the  records  of  the  land  office,  constituting,  as 
they  would,  conclusive  evidence  on  the  point,  in  the  absence  of  such 
proof  we  are  not  surprised  that  the  court,  upon  the  uncertain  evi- 
dence set  out,  found  as  above  stated. 

There  was  no  evidence  that  the  board  of  regents  of  the  university 
ever  accepted  defendant's  application  to  purchase,  or  in  any  way 
passed  upon  his  application,  or  did  or  performed  any  act  or  thing  in 
the  premises,  save  and  except  through  their  land  agent,  who  re- 
ceived his  application  to  purchase,  and  two  hundred  and  ninety-six 
dollars  and  thirty-three  cents  as  part  of  the  purchase  price  which  it 
was  usual  to  exact  when  an  application  was  filed. 

This  disposes  of  all  the  grounds  upon  which  the  motion  for  a  new 
trial  was  based. 

The  facts  as  found  by  the  court  warrant  the  judgment  entered, 
and  we  are  of  opinion  the  judgment  and  order  denying  a  new  trial 
should  be  affirmed. 

££LOH£B,  CO.,  and  Foote,  C,  concurred. 

Bt  the  Cottbt.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 


No.  8,249. 

MoBRis  V.  Lachman. 

DepartmeiU  One.   Filed  Notfember  i6,  1885. 

Leading  Ouestions  may  be  Stricken  Out. —It  is  within  the  diacretion  of  the  trial  oourt 
to  Htrike  oat  leading  queetions  put  to  a  party  by  his  counsel 

Heabhat  Testimont  Should  be  Stkicken  Out.  —Hearsay  testimony  given  by  the  plaint- 
iff, relative  to  what  he  heard  the  defendant  had  said,  is  incompetent,  and  should  be  stricken 
•out. 

Slander— Defendant  may  Withdraw  Objectionable  Charge  in  Answer.— In  an 
action  for  slander  the  defendant  may  withdraw  a  charge  made  against  the  plaintiff's  reputa- 
tion in  bis  6rst  answer,  and,  by  the  court's  permission,  file  an  amended  '  answer  leaving  the 
objectionable  matter  out,  and  thereafter  the  plaintiff  cannot  show  that  such  charge  had  been 
preferred  on  a  previous  trial,  and  attempted  to  be  established  by  evidence. 

The  Same— Belief  of  Defendant— Mitigation  of  Damages.— In  such  action,  where 
the  slanderous  words  were  that  plaintiff  was  a  *'  horse  thief  and  scoundrel,"  the  defendant  may 
testify  as  to  his  belief  that  his  property  had  been  stolen  at  the  time  he  used  the  language,  as 
tending  to  show  his  good  faith,  in  mitigation  of  damages. 

1<efre8HINg  Memory  from  Writing— When  Permissible.— A  witness  cannot  refresh 
bin  memory  frum  an  affidavit  sworn  to  and  subscribed  by  him  ex  parUf  unless  it  appears  that 
the  witness  had  {written  the  affidavit,  or  that  it  had  been  done  under  his  direction  at  the  time 
the  facts  occurred  or  immediately  thereafter,  or  at  some  other  time  when  the  facts  were  fresh 
in  his  memory,  and  that  he  knew  that  the  same  were  correctly  stated  in  the  writing. 

Instrl'Ctiuns— Argumentative  are  Erroneous.- An  instruction  in  such  action  to  the 
effect  that  if  the  defendant  did  not  know  the  plaintiff  personally,  he  could  not  have  referred 
to  her  or  pointed  her  out  as  the  object  of  the  accusation  contained  in  his  language,  is  erron- 
•eoafl,  as  being  argumentative  and  an  instruction  upon  the  weight  of  the  testimony. 

Ak  iNSTRUOTioy  THAT  EVIDENCE  INTRODUCED  "TENDS  TO  f  boye'*  amatter  is  not  erroneous. 
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Appeal  from  a  judgment  of  the  saperior  court  of  Alameda  connty, 
entered  in  fayor  of  the  defendant,  and  from  an  order  denying  the 
plaintiff  a  new  trial.    The  opinion  states  the  facts. 

Tyler  d  Tyter^  for  the  appellant. 

</.  P.  Phelan^  Wm.  Irvine  and  J.  B.  Beinstein^  for  the  respondent. 

FooTE,  C.  Action  to  recover  damages  for  slander,  in  the  alleged 
speaking  by  Lachman  of  and  concerning  the  plaintiff  and  one  Henry 
Cavendish,  the  words:  ''They  are  horse  thieves  and  scoundrels." 

The  defendant  filed  a  second  amended  answer,  in  which  the  main 
ground  of  defense  was  stated  to  be,  that  he  believed  his  horse,  har- 
ness and  wagon  had  been  stolen,  and  did  not  know  the  persons  who 
had  taken  them,  and  that  in  using  the  language  complained  of,  he 
had  no  reference  to  the  plaintiff,  but  spoke  it  of  those  unknown 
persons  who  he  honestly  believed  had  committed  a  larceny  of  his 
property. 

By  the  bill  of  exceptions  as  settled  it  appears  that  upon  the  trial 
of  the  cause  the  evidence  showed  that  one  Connolly  had  sold  the 
property  about  which  the  controversy  arose  (which,  it  was  con- 
tended, Lachman  had  accused  plaintiff  of  stealing),  to  the  plaintiff, 
and  had  given  her  a  bill  of  sale  therefor.  That  plaintiff  had  allowed 
Connolly  to  use  the  borse  and  wagon,  and  that  he  subsequently  sold 
them  to  the  defendant  (then  in  New  York),  delivering  them  to 
Lachman's  son,  who  was  in  charge  of  his  father's  business  here  while 
the  latter  was  absent.  That  afterwards,  and  during  defendant's 
absence  in  New  York,  plaintiff  found  the  horse  and  wagon  on  the 
street  in  San  Francisco  and  took  them  to  Oakland,  without  notify- 
ing defendant  or  his  son.  Upon  his  return  to  San  Francisco  the 
defendant  went  to  Oakland  in  search  of  his  property;  at  which 
time  and  place  he  was  alleged  to  have  used  the  language  set  out  in 
the  complaint.  Judgment  was  rendered  for  the  defendant,  and  the 
plaintiff's  motion  for  a  new  trial  denied,  and  she  appealed. 

At  the  trial  it  was  claimed,  on  the  part  of  the  plaintiff,  that  the 
defendant  used  the  language  set  out  in  the  complaint,  of  and  con- 
cerning the  plaintiff  and  Mr.  Cavendish,  while  said  Lachman  was 
standing  inside  the  door  of  Messrs.  Lesher  &  Saunders'  store  in 
Oakland,  and  that  plaintiff  and  Mr.  Cavendish  were  passing  by  on 
the  street  in  front  thereof,  and  that  just  as  they  went  by  Mr.  Lesher 
said  to  the  defendant:  '*  There  goes  the  lady  and  gentleman  who  left 
the  horse  and  wagon  here  now."  To  which  defendant  replied :  "Lady 
and  gentleman,  be  damned!  they  are  horse  thieves  and  scoundrels." 
And  the  plaintiff  introduced  evidence  tending  to  show  the  speaking 
of  the  words  by  defendant  as  laid  in  the  complaint. 

It  was  within  the  court's  discretion  to  strike  out  the  leading  ques- 
tion put  to  the  plaintiff  by  her  counsel.  And  the  hearsay  testimony 
given  by  her,  relative  to  what  she  heard  that  the  defendant  had  said, 
as  she  was  passing  Lesher's  store,  was  clearly  incompetent,  and  was 
properly  stricken  out. 
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The  defendant  had  a  right  to  withdraw  the  charge  made  against 
the  plaintiff's  reputation  in  his  first  answer,  and  by  the  court's  per- 
mission, to  file  an  amended  pleading,  leaving  the  objectionable  mat- 
ter out.  And  no  error  was  by  that  tribunal  committed  in  refusing 
to  allow  proof  to  be  made  that  such  a  charge  had  been  thus  pre- 
ferred on  a  previous  trial,  and  attemt)ted  to  be  established  by  evi- 
dence. 

The  question  which  was  asked  the  defeodant  by  his  counsel,  and 
to  widen  he  was  allowed  to  reply,  relative  to  his  belief  that  his 
property  had  been  stolen  at  the  time  he  used  the  language  to  which 
exception  was  taken,  was  proper,  as  tending  to  show  his  good  faith 
in  mitigation  of  damages,  aud  was  in  no  sense  an  opinion  as  an  ex- 
pert. 

We  are  inclined  to  the  opinion,  that  the  court  was  right  in  refus- 
ing of  its  own  motion,  to  allow  the  witness,  Tracy,  to  refresh  his 
memory  from  an  affidavit  before  that  time  sworn  to  and  subscribed 
by  him  ex  parte.  For  the  reason  that  the  plaintiff  did  not  include  in 
the  offer  made  by  her  counsel ,  proof  that  the  witness  had  written  the 
affidavit,  or  that  it  had  been  doue  under  his  direction,  at  the  time 
the  facts  occurred,  or  immediately  thereafter,  or  at  any  other  time 
when  the  facts  were  fresh  in  his  memory,  and  that  he  knew  that  the 
same  were  correctly  stated  in  the  writing:    Section  2,047,  C.  G.  P. 

As  a  part  of  the  charge  given  bv  the  court  and  excepted  to  by  the 
plaintiff,  after  objection  duly  made,  was  the  following:  ''In  deter- 
mining the  question  as  to  whether  the  slanderous  words  charged 
were  spoken  about  or  concerning  the  plaintiff,  it  is  proper  for  you  to 
consider  whether  at  this  time,  when  these  words  were  alleged  to 
have  been  spoken,  Lachman  knew  the  person  of  the  plaintiff  or  not, 
and  if  he  did  not  know  the  person  of  the  plaintiff  at  this  time,  how 
could  he  have  referred  to  her,  and  how  could  he  have  pointed  her 
out  as  the  subject  of  his  accusation  ?  " 

This  is  justly  criticised  as  being  argumentative,  and  instructing 
the  jury  upon  the  weight  of  testimony.  By  it  they  are  in  effect  toid 
that  if  the  defendant  did  not  know  the  plaintiff  personally,  he  could 
not  have  referred  to  her  or  pointed  her  out  as  the  object  of  the  ac- 
cusation contained  in  his  language  which  is  the  matter  of  complaint. 
At  least  it  is  fairly  susceptible  of  this  construction,  and  may  have 
misled  the  jury. 

The  other  portions  of  the  court's  charge  which  are  objected  to, 
were  not  improper,  in  view  of  the  declaration  of  this  court  as  to  the 
right  of  the  trial  judge  to  state  the  testimony  given  in  a  cause  to  a 
jury  as  ''tending  to  prove"  a  matter:  People  v.  Perry,  3  West 
Coast  Sep.,  674;  People  v.  Yasquez,  49  Gal.,  660. 

For  the  error  committed  the  judgment  and  order  should  be  re- 
versed and  the  cause  remanded. 

SBABiiS,  C,  and  Belghbb,  0.  C,  concurred. 

Br  THE  ClouBT.  For  the  reasons  given  in  the  foregoing  opiuiou, 
the  judgment  and  order  are  reversed  and  cause  remanded. 
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No.  20,072. 

People  v.  Hahbun. 

Department  One,    Filed  November  26,  1886, 

Criminal  Law— Impeaching  Witnebs— Evidence  of  A^brest  and  Kbepinq  Door  op 
Gambling  House. — In  a  criminal  prosecution,  where  the  defendant  ie  a  witness  in  his  own 
behalf,  he  cannot  be  impeached  by  evidence  that  on  several  oucasions  he  was  arrested  for 
shooting  at  individuals;  or  that  he  knowingly  acted  as  doorkeeper  of  a  gambling  house.  Such 
evidence  will  be  presumed  to  have  prejudicea  the  defendant. 

Murder— Malice— Deliberation  and  Pkemeditation.  — When  a  killing  of  a  human 
being  is  shown  to  be  without  extenuating  circumstances,  malice  is  presumed;  when  malice  is 
thus  shown,  if  the  evidence  clearly  discloses  deliberation  or  premeditation  in  the  act  of  kill- 
ing, or  the  existence  of  an  intention  to  kill  while  giving  the  fatal  blow,  such  killing  is  murder 
in  the  first  and  not  in  the  second  degree. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  upon  a  verdict  convicting  the  de- 
fendant, and  from  an  order  denying  him  a  new  trial.  The  opinion 
states  the  facts. 

E.  S»  PUUhury^  for  the  appellant. 

E.  G>  Marshallf  attorney  general^  for  the  respondent. 

FooTE,  0.  The  defendant  in  this  case  was  convicted  of  murder 
in  tlie  first  decree,  he  moved  for  a  new  trial,  the  motion  was  denied, 
and  from  the  judgment  of  conviction  and  the  order  denying  a  new 
trial  he  appeals. 

The  defendant  was  called  as  a  witness  in  his  own  behalf.  Upon 
cross-examination,  the  district  attorney  asked  the  following  ques- 
tions: 

''Q. — ^I  propose  to  ask  you  this  question,  sir:  On  the  night  or 
evening  of  the  twenty-fourth  of  October,  1881,  were  ^ou  arrested  on 
Third  street  or  Eearny  street,  in  this  city,  for  shooting  at  a  man  by 
the  name  of  James  Sanderson,  and  whether  or  not  you  were  impris- 
oned under  said  arrest  in  this  building  ?  " 

*'  Q. — Were  you  imprisoned  in  the  city  prison  here  ?  Were  you 
brought  to  the  city  prison,  and  imprisoned  in  the  city  prison  at  that 
time?" 

"Q. — On  the  twenty-seventh  day  of  December,  1872,  in  the  city 
of  Stockton,  in  this  state,  were  you  arrested  and  imprisoned  for 
shooting  at  a  man  by  the  name  of  Bell,  who  was  fireman  on  the 
locomotive  on  the  pay  car  of  the  Central  Pacific  Railroad? '* 

''  Q. — Were  you  arrested  on  the  night  of  the  twenty-seventh  day 
of  December,  1872,  at  the  city  of  Stockton  for  firing  at  any  man  and 
imprisoned,  and  imprisoned  for  firing  at  any  man  up  there  ?  " 

The  witness  was  compelled  to  answer  each  of  these  questions, 
against  his  exceptions,  as  defendant. 

In  a  case  of  recent  occurrence  in  this  state,  where  similar  ques- 
tions were  put  to  a  witness,  this  court  said: 

''The  only  possible  object  of  asking  the  questions  was  to  impeach 
the  credibility  of  the  witness.  But  the  testimony  was  not  admissi- 
ble for  that  purpose.  The  mere  fact  that  the  witness  had  been 
arrested  does  not  prove  nor  tend  to  prove  that  he  had  been  convicted 
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of  any  offense;  and  until  there  is  proof  of  conviction  the  witness  was 

i)rotect6d  by  the  legal  presumption  of  innocence.     Hence,  the  rule 
ormnlated  by  section  2,051,  code  of  civil  procedure: 

*' '  A  witness  may  be  impeached  by  the  party  against  whom  he  was 
called  by  contradictory  evidence  that  his  general  reputation  for 
truth,  honesty  and  integrity  is  bad,  but  not  by  evidence  of  {)articu- 
lar  wrongful  acts,  except  tnat  it  may  be  shown  by  the  examination 
of  the  witness  or  record  of  the  jadgment,  that  he  has  been  convicted 
of  a  felony:'  People  v.  Elster,  3  West  Coast  Eep.,  37,  and  cases 
there  cited. " 

Id  the  case  at  bar,  there  was  no  effort  whatever  made  to  show  that 
the  defendant,  the  witness,  had  ever  been  convicted  of  a  felony;  the 
object  of  the  questions  seems  to  have  been  to  make  evident  that  on 
divers  occasions  he  had  been  arrested  for  shooting  at  individuals. 
There  the  effort  to  discredit  him  stopped.  The  effect  of  this  may 
have  been  to  create  a  prejudice  in  the  minds  of  the  jury,  against  the 
defendant,  as  a  man  ready  with  a  pistol  to  shoot  at  those  who  had 
incurred  his  displeasure.  Hence,  to  allow  the  questions  to  be 
asked,  and  to  compel  their  answer,  was  error,  prejudical  to  the 
defendant. 

This  further  question,  on  cross-examination,  was  asked  the  de- 
fendant: 

"  Q. — I  suppose,  Mr.  Hamblin,  that  you  know  it  was  an  unlawful 
bnsiness,  while  you  were  employed  there  as  doorkeeper." 

It  was  objected  to,  but  the  objection  was  overruled,  and  the  wit- 
ness required  to  answer. 

The  witness  had  previously  testified  to  his  being  employed  as  door- 
keeper at  a  place  on  Kearny  street,  in  San  Francisco,  that  was  fre- 
qnented  by  the  deceased.  It  was  legitimate,  for  the  purpose  of 
showing  the  terms  of  intimacy  or  the  contrary  of  the  defendant  and 
deceased,  hj  proper  questions  to  locate  the  defendant.  But  in  that 
connection  it  was  improper  to  interrogate  him,  and  force  an  answer 
which  might  show  him  to  be  a  man  engaged  as  doorkeeper  of  a 
gambling  house,  which  was  an  unlawful  employment,  with  a  guilty 
Knowledge  of  its  nature.  And  the  minds  of  the  jury  might  thereby 
have  been  prejudiced  against  him,  as  a  willful  violator  of  law. 

As  we  understand  the  part  of  the  charge  of  the  court  complained 
of,  it  announced  the  proposition,  taken  in  connection  with  the  other 
portions  thereof  as  given,  that  when  the  killing  is  shown  to  be  with- 
out extenuating  circumstances,  malice  is  presumed;  that  when  this 
malice  is  thus  shown,  if  the  evidence  clearly  discloses  deliberation, 
or  premeditation  in  the  act  of  killing,  or  the  existence  of  an  inten- 
tion to  kill  while  giving  the  fatal  blow,  that  such  a  killing  is  murder 
in  the  first,  and  not  in  the  second  degree.  This  is  the  law  as  stated 
in  People  v.  Doyell,  48  Cal.,  93-97,  where  the  case  of  People  v. 
Long,  39  Gal.,  694,  is  explained. 

And  the  court  does  not,  therefore,  appear  in  the  whole  charge  as 
given  to  have  committed  error. 
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For  the  reasons  stated  the  jadgment  of  oonviotion  and  order 
denying  a  new  trial  should  be  reversed,  and  the  case  remanded  for  a 
new  trial. 

Beloher,  0.  0. ,  and  Seabls,  0.,  concurred. 

Bt  the  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 


No.  8.551. 

Paoeard  V.  Moss. 

In  Bank,    Filed  Ntwember  f7. 1886. 

CoLOBor  Title  DxnNED— Void  Shxbipf's  Dbsd  M^t  Givb.— Color  of  titieM  an  M>pwent 
title,  founded  upon  a  written  instrument,  such  as  a  deed,  levy  of  execution,  decree  of  court, 
or  the  like.  To  give  color  of  title,  the  conveyance  must  be  good  in  form,  contain  a  descrip- 
tion of  the  property,  profess  to  convey  the  title,  and  be  dulv  executed.  A  sheriff's  deed, 
containing  these  requirement,  will  give  color  of  title,  although  in  fact  invalid  and  ioaufficieat 
to  pass  the  title,  or  actually  void,  because  founded  on  a  void  judgment,  or  voidable. 

THE  Same— CoNVKTANOK  BY  Tenant  in  Common— Ooster— Adverse  Possession.— If 
real  estate  is  held  in  common  and  one  tenant  assumes  to  convey  the  entire  land,  and  does 
convey  by  metes  and  bounds,  his  deed  will  give  color  of  title,  and  if  possession  is  taken  under 
such  deed,  the  purchaser  claiming  title  to  the  whole  premises,  it  is  an  actual  ouster  and 
disseizin  of  the  co-tenant,  and  possession  is  adverse,  and  if  Qontinued  for  a  sufficient  period 
will  bar  the  right  to  recover  by  the  co-tenant 

What  Constitutes  Oqlob  op  Title  is  a  Question  or  Law  for  the  court.  The  question 
of  occupancy  under  it  is  one  of  fact  for  the  jury. 

The  Same— Case  in  Judgment. —Defendant  took  possession  of  the  land  immediately  after 
receiving  a  deed  from  a  tenant  in  common  in  December,  1861,  and  went  to  improving  the 
land  and  making  up  the  fences;  he  constructed  levees  to  protect  it  from  overflow;  had  and 
claimed  the  exclusive  possesRion  and  received  all  the  rents  and  profits  and  paid  all  taxes 
thereon;  inclosed  the  land  with  a  fence  of  posts  and  boards,  most  of  it  five  boards  high  and 
part  four;  he  moved  some  of  the  fences  placed  there  by  hi:)  grantor  in  1862,  and  repaired  the 
fences  and  **  put  it  under  good  fences;"  and  had  a  conversation  with  plaintiff  soon  after  p-v- 
chasing,  from  which  it  appeared  plaintiff  knew  of  his  purchase.^  ffeld^  that  defendant  en- 
tered in  possession  of  the  premises  under  a  claim  of  title,  exclusive  of  other  right,  foanded 
upon  a  written  instrument,  purporting  to  convey  the  property,  and  that  such  conveyance 
gave  him  color  of  title  to  the  premises.  That  the  testimony  was  sufficient  to  warrant  the 
jury  in  finding,  as  a  matter  of  fact,  that  defendant  had  held  the  land  adversely  to  pUintiff  for 
more  than  five  years  next  before  the  commencement  of  this  action. 

Statute  op  Limitations— Title  Acquired  From  U-  S.  Government.— The  statute  of 
limitations  does  not  commence  to  run  against  a  title,  founde'l  upon  a  certificate  of  purchase 
from  the  state  of  swamp  and  overflowed  lands,  until  the  same  have  been  certified  to  the  state 
by  the  United  States  government. 

The  Same — Rights  of  Entry.  —Where  a  person  out  of  possession  has  two  separate  rights 
of  entry,  the  loss  of  one  by  lapse  of  time,  does  not  impair  the  other,  and  if  such  per».m 
acquires  a  second  right  he  is  allowed  a  new  period  in  which  to  pursue  his  remedy,  altooQgh 
henas  neglected  the  first 

Appeal  from  a  judgment;  of  the  superior  oourt  of  San  Joaqain 
oounty,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.  The  opinion  states  the  facts.  The 
opinion  in  department  is  reported  in  3  West  Ooast  Bep.,  769. 

J.  B,  HaU,  for  the  appellant. 

J.  H,  Budd  and  F.  T,  Baldwin^  for  the  respondent. 

Seabls,  C.  The  judgment  and  order  denying  a  new  trial  in  this 
cause  were  affirmed  upon  the  authority  of  Packard  v.  Johnson.  No. 
8,850,  by  dei)artment  one,  in  an  opinion  filed  September  11,  1884; 
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3  West  Coast  Bep. »  763  and  769.    Upon  petition  of  counBel  for  ap- 

SlJant,  a  hearing  in  bank  was  ordered  in  each  of  the  two  causes. 
le  facts  being  essentially  the  same  in  both  cases,  reference  is 
herein  made  to  the  former  opinion,  which  was  prepared  in  Packard 
¥.  Johnson. 

We  think  the  conclusions  reached  in  the  former  decision,  with  a 
fflogle  exception,  are  so  manifestly  proper  as  to  call  for  no  com- 
meni 

The  exception  to  which  we  refer,  and  on  account  of  which  we 
sappose  a  nearing  in  bank  was  ordered,  relates  to  the  question 
nuBed  upon  the  plea  of  the  statute  of  limitations. 

It  was^  as  we  infer  from  the  record,  the  dominant  question  upon 
the  trial,  and  its  proper  solution  is  not  without  difficulties. 

The  instructions  of  the  court  to  the  jury  are  clear  and  explicit, 
and  involved  a  correct  exposition  of  tne  law  touching  the  question 
of  ouster  and  adverse  possession. 

In  the  former  opinion  it  said:  '*  In  the  case  at  bar  the  question 
of  ouster  and  of  adverse  holding  for  five  years  after  the  ouster,  were 
questions  of  fact^  and  there  was  evidence  at  the  trial  in  the  court 
below  to  sustain  the  finding  of  the  jury  upon  that  issue." 

We  understand:  appellant  to  attack  this  position,  not  upon  the 
ground  that  the  instructions  of  the  court  were  improper  as  abstract 
propositions  of  law,  but  upon  the  theory  that  there  was  not  sufficient 
eTidence  to  sustain  the  legal  propositions.  His  contention  is,  that 
the  evidence  fails  to  show  an  adverse  possession  in  defendant.  The 
hcts  essential  to  an  understanding  of  the  case  may  be  stated  in  brief 
as  follows:  W.  K.  Melville  purchased  from  the  state  of  California, 
and  paid  in  full  for  three  hundred  and  twenty  acres  of  swamp  and 
overflowed  lands,  situate  in  San  Joaquin  county.  The  purchase  was 
made  under  the  act  of  the  legislature  of  the  state  of  California, 
providing  for  the  sale  and  reclamation  of  the  swamp  and  overflowed 
lands  of  the  state,  approved  April  21,  1858. 

On  ti)e  thirteenth  of  August,  1858,  Melville  received  a  certificate 
of  purchase  of  the  land  in  question,  in  the  usual  form,  under  which 
he  was  entitled  to  ask  for  and  demand  a  patent,  when  thereafter  the 
lands  should  be  confirmed  and  certified  to  the  state  by  the  general 
government. 

On  the  twenty-sixth  of  April,  1859,  Melville  assigned  to  Alvin 
0.  Ward,  who  thereafter  and  on  the  fifteenth  of  November,  1859, 
aflskped  to  plaintiff  and  one  A.  J.  Sanor. 

The  land  in  question  was  listed  and  certified  over  to  the  state  of 
Califomia  by  the  United  States  government  on  the  thirty-first  day 
of  December,  1866,  pursuant  to  the  act  of  congress  of  September 
28,1850. 

On  the  twenty-fifth  day  of  March,  1859,  one  Wm.  E.  Cocke  re- 
covered judgment  by  default  against  Melville  in  the  district' court  of 
San  Joaquin  county,  upon  which  execution  issued  and  was  levied 
imon  the  property  in  question,  which  was  in  due  time  sold,  pur- 
ehased  by  Cocke,  and  not  having  been  redeemed,  the  latter  received 
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For  the  reasons  stated  the  jadgment  of  oonyiotion  and  order 
denying  a  new  trial  should  be  reversed,  and  the  case  remanded  for  a 
new  trial. 

Beloheb,  0.  0. ,  and  Seabls,  G.,  concurred. 

Bt  the  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 


No.  8.551. 

Paoeabd  V.  Moss. 

In  Bank.    Filed  Navewiber  f7.  1886, 

Color  OF  Titlb  Defined— Void  Sheriff's  Deed  Mat  Give.— Color  of  title  w  an  apparent 
title,  founded  upon  a  written  instrument,  such  as  a  deed,  levy  of  execution,  decree  of  court, 
or  the  like.  To  give  color  of  title,  the  conveyance  must  be  good  in  form,  contain  a  descrip- 
tion of  the  property,  profess  to  convey  the  title,  and  be  duly  executed.  A  sherifTs  deed, 
containing  these  requirement,  will  give  color  of  title,  although  in  fact  invalid  and  insufficieat 
to  pass  the  title,  or  actually  void,  because  founded  on  a  voia  judgment,  or  voidable. 

The  Same— Conveyance  by  Tenant  in  Common— Coster— \dversb  Possession.— If 
real  estate  is  held  in  common  and  one  tenant  assumes  to  convey  the  entire  land,  and  does 
convev  bv  metes  and  bounds,  his  deed  will  give  color  of  title,  and  if  possession  is  taken  under 
such  deed,  the  purchaser  claiming  (itle  to  the  whole  premises,  it  is  an  actual  ouster  and 
disseizin  of  the  co-tenant,  and  possession  is  adverse,  and  if  Qon tinned  for  a  sufficient  period 
will  bar  the  right  to  recover  by  the  co-tenant 

What  Constitutes  Color  of  Title  is  a  Qoktion  of  Law  for  the  court  The  question 
of  occupancy  under  it  is  one  of  fact  for  the  jury. 

The  Same— Case  in  Judgment.— Defendant  took  posseasion  of  the  land  immediately  after 
receiving  a  deed  from  a  tenant  in  common  in  December,  1861,  and  went  to  improving  the 
land  and  making  up  the  fences;  he  constructed  levees  to  protect  it  from  overflow;  had  and 
claimed  the  exclusive  possession  and  received  aU  the  rents  and  profits  and  paid  all  taxes 
thereon;  inclosed  the  land  with  a  fence  of  posts  and  boards,  most  of  it  five  boards  high  and 
part  four;  he  moved  some  of  the  fences  placed  there  by  hu  grantor  in  1862,  and  repaired  the 
fences  and  **  put  it  under  good  fences;'^  and  had  a  conversation  with  plaintiff  soon  after  p-ir- 
chasing,  from  which  it  appeared  plaintiff  knew  of  bis  purchase.^  ffeldj  that  defendant  en- 
tered in  possession  of  the  premises  under  a  claim  of  title,  exclusive  of  other  right,  founded 
upon  a  written  instrument,  purporting  to  convey  the  property,  and  that  such  conveyance 
^ave  him  color  of  title  to  the  premises.  That  the  testimony  was  sufficient  to  warrant  the 
jury  in  finding,  as  a  matter  of  fact,  that  defendant  had  held  the  land  adversely  to  plaintiff  for 
more  than  five  years  next  before  the  commencement  of  this  action. 

Statute  of  Limitations— Title  Aoqdireo  From  TJ.  S.  Govkrnmbnt.— The  statute  of 
limitations  does  not  commence  to  run  ligainst  a  title,  founded  upon  a  certificate  of  purchase 
from  the  state  of  swamp  and  overflowed  lands,  until  the  same  have  been  certified  to  the  state 
by  the  United  States  government 

The  Same— Rights  of  Entry.  —Where  a  person  out  of  possession  has  two  separate  rights 
of  entry,  the  loss  of  one  b}r  lapse  of  time,  does  not  impair  the  other,  ^  and  if  such  person 
acauires  a  second  right  he  is  allowed  a  new  period  in  which  to  pursue  his  remedy,  although 
he  has  neglected  the  first 

Appe^  from  a  jadgment  of  the  saperior  coart  of  San  Joaqain 
oounty,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.  The  opinion  states  the  facts.  The 
opinion  in  department  is  reported  in  3  West  Ooast  Bep.,  769. 

J,  B.  Hali,  for  the  appellant. 

J.  H.  Bvdd  and  F.  T.  Baldwin^  for  the  respondent. 

SsABLS,  C.  The  judgment  and  order  denying  a  new  trial  in  this 
cause  were  affirmed  upon  the  authority  of  Packard  v.  Johnson*  No. 
8,850,  by  department  one,  in  an  opinion  filed  September  11,  1884; 


Sap.  Ct  Cal.]  Pagkabd  v.  Moss.  311 

3  West  Coast  Bep. »  763  and  769.  Upon  petition  of  connsel  for  ap- 
pellant, a  hearing  in  bank  was  ordered  in  each  of  the  two  caases. 
The  facts  being  essentially  the  same  in  both  oases,  reference  is 
herein  made  to  the  former  opinion,  which  was  prepared  in  Packard 
T.  Johnson. 

We  think  the  conclnsions  reached  in  the  former  decision,  with  a 
single  exception,  are  so  manifestly  proper  as  to  call  for  no  com- 
ment. 

The  exception  to  which  we  refer,  and  on  accoont  of  which  we 
suppose  a  hearing  in  bank  was  ordered,  relates  to  the  question 
nuised  upon  the  plea  of  the  statute  of  limitations. 

It  was^  as  we  infer  from  the  record,  the  dominant  question  upon 
the  trial,  and  its  proper  solution  is  not  without  difficulties. 

The  instructions  of  the  court  to  the  jury  are  clear  and  explicit, 
and  involved  a  correct  exposition  of  the  law  touching  the  question 
of  ouster  and  adverse  possession. 

In  the  former  opinion  it  said:  '*  In  the  case  at  bar  the  question 
of  ouster  and  of  adverse  holding  for  five  years  after  the  ouster,  were 
questions  of  fact,  and  there  was  evidence  at  the  trial  in  the  court 
below  to  sustain  the  finding  of  the  jury  upon  that  issue." 

We  understand;  appellant  to  attack  this  position,  not  upon  the 
ground  that  the  instructions  of  the  court  were  improper  as  abstract 
propositions  of  law,  but  upon  the  theory  that  there  was  not  sufficient 
evidence  to  sustain  the  legal  propositions.  His  contention  is,  that 
the  evidence  fails  to  show  an  adverse  possession  in  defendant.  The 
facts  essential  to  an  understanding  of  tne  case  may  be  stated  in  brief 
as  follows:  W.  K.  Melville  purchased  from  the  state  of  California, 
and  paid  in  full  for  three  hundred  and  twenty  acres  of  swamp  and 
overflowed  lands,  situate  in  San  Joaquin  county.  The  purchase  was 
made  under  the  act  of  the  legislature  of  the  state  of  California, 

Eroviding  for  the  sale  and  reclamation  of  the  swamp  and  overflowed 
mds  of  the  state,  approved  April  21,  1858. 

On  Uie  thirteenth  of  August,  1858,  Melville  received  a  certificate 
of  purchase  of  the  land  in  question,  in  the  usual  form,  under  which 
he  was  entitled  to  ask  for  and  demand  a  patent,  when  thereafter  the 
lands  should  be  confirmed  and  certified  to  the  state  by  the  general 
government. 

On  the  twenty-sixth  of  April,  1859,  Melville  assigned  to  Alvin 
6.  Ward,  who  thereafter  and  on  the  fifteenth  of  November,  1869^ 
assigned  to  plaintiff  and  one  A.  J.  Sanor. 

The  land  in  question  was  listed  and  certified  over  to  the  state  of 
California  by  the  United  Stetes  government  on  the  thirty-first  day 
of  December,  1866,  pursuant  to  the  act  of  congress  of  September 
28,1850. 

On  the  twenty-fifth  day  of  March,  1859,  one  Wm.  E.  Cocke  re- 
covered judgment  by  default  against  Melville  in  the  district*  court  of 
Sao  Joaquin  county,  upon  which  execution  issued  and  was  levied 
iq^on  the  property  in  question,  which  was  in  due  time  sold,  pur- 
ehased  by  Cocke,  and  not  having  been  redeemed,  the  latter  received 
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a  sheriff's  deed,  and  on  the  twenty-fourth  day  of  December^  1860, 
conveyed  by  quitclaim  deed  to  A.  J .  Sanor.     Sanor  and  wife  con- 
veyed to  defendant  Moss,  by  deed  dated  December  5,  1864.     The 
certificate,  assignment  and  several  deeds  mentioned,  were  recorded 
in  the  proper  county. 

The  juogment  in  Cocke  v.  Melville  was  entered  by  the  clerk  of 
the  court,  upon  a  default  taken  while  a  demurrer  by  defendant  to 
the  complaint  was  on  file  and  undetermined,  and  the  judgment,  ex- 
ecution and  sheriff's  deed  were  admitted  in  evidence,  not  as  proving 
title,  but  as  evidence  that  the  grantor  of  the  defendant  entered  upon 
the  land  in  question  under  color  of  title,  and  in  aid  of  defendant's 
plea  of  adverse  possession  and  the  statute  of  limitations. 

The  first  question  presented  is,  Did  the  sheriff's  deed  to  Cocke 

f;ive  color  of  title  ?  Color  of  title  is  defined  to  be  an  apparent  title, 
ounded  upon  a  written  instrument,  such  as  a  deed,  levy  of  execu- 
tion, decree  of  court,  or  the  like:  3  Waits'  Act.  and  Def  ,17;  35  Dl. 
E.,  394. 

To  give  color,  the  conveyance  must  be  good  in  form,  contain  a 
description  of  the  property,  profess  to  convey  the  title,  and  be  duly 
executed:  La  Frombois  v.  Jackson,  8  Co  wen,  689. 

Containing  these  requirements,  it  will  give  color  of  title,  although 
in  fact  invalid  and  insufiicient  to  pass  the  title,  or  actuaUy  void,  or 
voidable:  Ewing  v.  Burnett,  11  Ireters,  41;  Murray  v.  Shanklin,  4 
D.  &B.,  N.C.,289. 

It  will  not  do  to  say  that  a  deed  is,  for  reasons  not  apparent  on 
on  its  face,  void,  and,  therefore,  cannot  ffive  color  of  title,  for  color 
of  title  is  not,  and  does  not  profess  to  be,  title  at  all;  color  of  title 
is  that  which  is  a  title  in  appearance,  but  not  in  reality:  Wright  v. 
Mattison,  18  Howard,  U.  S.,  50. 

''One  of  the  very  essentials  of  color  of  title  is  that  it  shall  be 
raised  by  an  instrument  which  appears  to  convey  a  title,  but  in 
reality  conveys  none;  and  it  would  seem  almost  ridiculous  that  it 
could  be  of  any  sort  of  importance  for  the  purpose  of  acquiring 
title  under  such  a  conveyance,  whether  the  grantee  acted  in  good 
faith  in  obtaining  it  or  not:"    Wood  on  Limitations,  530-31. 

The  sheriff's  deed  to  Cocke  purported  on  its  face  to  convey  the 
title  to  the  latter,  contained  a  description  of  the  property,  and  was 
properly  executed. 

At  least  it  is  not  urged  that  the  sheriff's  deed  is  in  other  than  the 
usual  form.  As  a  foundation  of  title,  it  is  worthless,  by  reason  of 
the  void  judgment  in  which  it  had  its  inception.  We  are  not,  how- 
ever, considering  it  as  a  medium  for  the  conveyance  of  title.  An 
adverse  claimant  of  land  is  a  wrong-doer,  and,  as  such,  is  treated 
and  known  to  the  law,  until,  by  the  lapse  of  years,  his  acts  before 
tortious,  are  consecrated  by  time  and  dignified  as  lawful. 

A  deed  which  gives  color  of  title  simply  measures  and  fixes  the 
limits,  the  extent  of  a  wrongful  possession,  and,  while  it  contiaues 
wrongful,  may  be  used  against  the  wrong-doer  as  evidence  of  the 
extent  of  his  wrongful  possession,  and  when,  by  five  years  acquies- 
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cence,  the  wroD^ul  acts  of  possession  come  to  be  recognized  as  law- 
bd,  the  deed  which  before  fixed  the  extent  of  the  wroDg  stands  as  & 
laDdmark  to  bound  the  right  acquired. 

Before,  it  defined  the  limits  to  which  an  unlawful  possession  ex- 
tended. After  five  years  of  adverse  possession,  the  occupancy  hav- 
ing become  valid,  the  boundaries  which  before  marked  the  wrongful 
possession  remain  as  indices  of  the  extent  of  the  right. 

Any  deed,  though  unrecorded,  purporting  to  convey  title,  no  mat- 
ter  on  what  founded,  is  color  of  title:  Lea  v.  Polk  Co.  Copper  Co., 
21  Howard,  U.  S.,  493;  Dickenson  v.  Breeden,  30  111.,  279;  Hunna 
y.  Benfro,  32  Miss.,  126. 

A  sheriff's  deed,  without  proof  of  the  judgment  and  execution, 
iflsafficient  to  give  color  of  title:  La  Fromoois  v.  Jackson,  SCowen, 
N.  T.,  589. 

Id  Minot  v.  Brooks,  16  N.  H.,  374,  it  was  held  that  an  unrecorded 

Snitclaim  deed  of  all  a  grantor's  title,  under  a  collector's  deed, 
liongh  the  collector's  deed  conveyed  no  interest,  is  color  of  title. 

And  a  deed  founded  upon  a  void  or  voidable  decree  in  chancery, 
gives  color  of  title:  Whitesides  v.  Singleton,  1  Meigs,  Tenn.,  207. 

From  the  result  of  the  foregoing  and  other  cases,  we  conclude  the 
sheriff's  deed  to  Cocke  was  sufficient  to  give  to  the  grantee  named 
therein  color  of  title. 

So,  too,  the  conveyance  of  Cocke  to  Sanor  of  September  24, 1860, 
thongh  in  form  but  a  quitclaim  deed,  was,  under  the  doctrine  of 
Minot  V.  Brooks,  above  quoted,  sufficient  to  give  color  of  title  to  the 
latter. 

According  to  the  testimony  of  Sanor  he  purchased  from  Cocke  on 
his  own  account,  paid  a  valuable  consideration,  entered  into  the  ex- 
clusive possession,  built  a  house  and  bam  upon  the  land,  resided 
with  his  family  thereon,  inclosed  it  by  a  fence — a  post  and  rail 
fence — ^a  four  board  fence  around  a  part  and  a  part  three  boards,  had 
his  stock  upon  it  and  the  exclusive  use  and  enjoyment  of  it.  That 
he  kept  it  fenced.  That  plaintiff  lived  near  and  must  have  seen  it 
often,  etc.     Had  advised  him  to  buy  it  in  the  first  instance,  etc. 

We  may,  however,  waive  all  question  of  adverse  possession  by 
Sanor  or  Cocke,  and  what  follows  ? 

Sanor  was,  with  plaintiff*,  assignee  under  the  Melville  certificate 
of  purchase  from  the  state.  As  such  assignees  they  would,  if  in 
possession,  be  deemed,  in  the  absence  of  a  snowing  to  the  contrary, 
tenants  in  common. 

On  the  fifth  day  of  December,  1864,  Sanor  and  wife  conveyed  the 
vhole  of  the  property  to  the  defendant  Moss  by  a  deed  which 
describes  the  property  and  recites  that  they  *'  grant,  bargain,  sell,  re- 
lease, remise  and  convey  to  said  Moss,"  etc.  This  deed  was  suf- 
ficient to  convey  a  legal  title:  Touchard  v.  Crow,  20  Cal.,  150.  It 
was  also  sufficient  to  give  to  the  defendant,  who  entered  into  posses- 
sion under  it,  color  of  title. 

If  real  estate  is  held  in  common,  and  one  tenant  assumes  to  con- 
^  the  entire  land,  and  does  convey  by  metes  and  bounds,  his  deed 
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will  give  color  of  titie,  and  if  possesBion  is  taken  under  sach  deed, 
the  purchaser  claiming  title  to  the  whole  premises,  it  is  an  actual 
ouster  and  disseizin  of  the  co  tenant,  and  possession  is  adverse,  and, 
if  continued  for  a  sufficient  period,  will  bar  the  right  to  recover  by 
the  co-tenant:  Weisinger  v.  Murphy,  2  Head.Tenn.,  604;  Bogardus 
V.  Trinity  Ghurch,  4  Paige,  IS.  Y.  Ghan.  B.,  178;  Leonard  v. 
Leonard,  10  Mass.  B. ,  231. 

So  long  as  one  of  two  tenants  in  common  remains  in  possession, 
as  he  is  presumed  to  hold  for  himself  and  for  his  co-tenant,  his  acts 
of  ownership  will  naturally  be  construed  as  evidence  of  the  posses- 
sion of  both,  but  independent  of  authority,  we  can  see  no  good  cause 
in  reason  why  a  sale  of  the  entire  property  by  a  tenant  in  common, 
who  places  the  grantee  in  full  possession,  in  consonance  with  his 
^eed,  and  who  thereupon  claims  title  to  the  whole,  should  not  be 
treated  as  an  ouster  of  the  co-tenant,  whose  rights  and  possession 
bave  been  thus  signally  ignored. 

''  It  is  not  necessary,  in  order  to  prove  that  a  tenant  in  oommon 
has  claimed  the  whole  exclusivjely,  that  it  should  be  proved  that  he 
made  an  express  declaration  to  that  effect,  for  it  may  be  shown 
clearly  by  acts  as  well  as  words.  Where  one  enters  and  takes  the 
profits  exclusively  and  continuously  for  a  long  period,  under  circum- 
stances which  indicate  a  denial  of  a  right  in  any  other  to  receive 
them,  as  by  not  accounting,  with  the  acquiescence  of  the  other  ten- 
ants, an  ouster  may  be  presumed  in  this  country,  as  well  as  it  has 
appeared  it  may  in  England  under  like  circumstances:**  Angell  on 
Limitations,  sec.  432;  Low  v.  Patterson,  1  Watt  &  Serg. ,  Penn  B., 
191;  Braekett  v.  Norcross,  1  Greenleaf,  Mel  B.,  89;  Simmons  v. 
Nahart,  3  Allen,  316;  Lefavour  v.  Hannan,  3  Allen,  354;  Frederick 
V.  Gray,  10  Serg.  &  Bawle,  Penn.  B.,  182. 

What  constitutes  color  of  title  is  a  question  of  law  for  the  court. 
The  question  of  occupancy  under  it  is  one  of  fact  for  the  jury,  and 
we  have  referred  to  the  foregoing  rules  and  authorities  touching  this 
last  question  that  the  sufficiency  of  the  evidence  introduced  may  be 
more  readily  understood  and  compared. 

There  was  testimony  tending  to  show  that  defendant  Moss  took 

B>ssession  of  the  land  immediately  after  receiving  his  deed  in 
ecember,  1864,  and  went  to  improving  the  land  and  making  up 
the  fences;  that  he  constructed  levees  to  protect  it  from  overflow  at 
an  expense  of  about  twelve  dollars  per  acre;  that  he  had  and 
claimed  the  exclusive  possession  and  received  all  the  rents  and  pro- 
fits and  paid  all  taxes  thereon;  that  he  inclosed  the  land  with  a  fence 
of  posts  and  boards,  most  of  it  five  boards  high  and  part  four;  that 
he  moved  some  of  the  fences  placed  there  by  Sanor  in  1862,  and 
that  he  repaired  the  fences  and '  'put  it  under  good  fences;"  that  he  bad 
a  conversation  with  plaintiff  soon  after  purchasing,  from  which  it 
appeared  plaintiff  knew  of  his  purchase. 

There  was  also  testimony  tending  to  show  that  as  far  back  as  1861 
plaintiff  signed  and  swore  to  a  petition  to  the  swamp  land  commis- 
sioners, which  stated  Sanor,  tne  grantor  of  defendant,  to  be  the 
owner  of  the  land  in  question. 
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We  condade  from  oar  examination  of  the  case: 

Firsi— That  defendant  entered  in  possession  of  the  premises 
under  a  claim  of  title,  exoldsive  of  other  right,  founded  upon  a  writ* 
ten  instmment,  purporting  to  convey  the  property;  and  that  such 
ooBTeyance  gave  him  color  of  iiUe  to  the  premises. 

Second — ^That  the  testimony  was  sufficient  to  warrant  the  jury  in 
finding,  as  a  matter  of  fact,  that  defendant  had  held  the  land  ad- 
versely to  plaintiff  for  more  than  fiye  years  next  before  the  com- 
mencement  of  this  action,  and  that  the  court  did  not  err  in  its  in- 
stmctions  to  the  jury,  given  at  request  of  defendant,  or  in  its  refusal 
of  certain  instructions  asked  by  plaintiff. 

In  reaching  this  conclusion,  we  have  assumed,  as  correct,  the 
poeition  that  the  statute  of  limitations  did  not  begin  to  run  as 
against  the  title  of  plaintiff,  founded  upon  his  certificate  of  purchase 
from  the  state«  until  the  land  was  certified  to  the  state  in  December, 
1866,  as  stated  in  the  opinion  of  department  one  of  this  court  in 
Packard  v.  Johnson,  No.  8,850,  3  West  Coast  Bep.,  763. 

No  doubt  the  possession  of  defendant  and  of  Sanor,  his  grantor, 

trior  to  1866,  was  adverse  to  any  right  of  entry  which  plaintiff  then 
ad,  bat  it  is  well  settled  that  where  there  are  two  separate  rights 
of  entry,  the  loss  of  one  by  lapse  of  time  does  not  impair  the  other, 
and  if  a  person  acquires  a  second  right,  he  is  allowed  a  new  period 
in  which  to  pursue  his  remedy,  although  he  has  neglected  the  first: 
2  Cruise's  Digest,  498. 

It  does  Dot  follow,  however,  that  the  possession  of  defendant, 
which  before  was  adverse  to  the  plaintiff,  ceased  to  be  so  when 
in  December,  1886,  plaintiff's  title  was  perfected,  or  the  badges 
of  occupancy  and  possession  with  which  defendant  had  surrounded 
the  property  or  had  placed  upon  it,  ceased  to  be  evidence  of  a 
continued  adverse  holding  against  the  new  title. 

We  are  of  the  opinion  the  judgment  of  affirmance  heretofore 
antered  should  stand  as  the  judgment  of  the  court. 

BiLOHBB,  O.  C.>  and  Foots,  0.,  concurred. 

Br  THB  OoUBT.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


!Ho,  9,710. 

Estate  of  Doyle. 

In  Bank.    FUed  Nwemhcr  f7.  1886, 

N'kw  Trial  ON  Coivtebt  ov  Will— Ordbr  on  is  AppEALABLB.^An  order  denying  a  motion 
^  new  trial,  in  a  contest  for  the  probate  of  a  will,  is  an  appealable  order,  under  sections 
liHi  If 717,  and  963  of  the  code  of  civil  procedure. 

Appeal  from  an  order  of  the  superior  court  of  the  citv  and  county 
of  Saa  Francisco,  denying  a  motion  for  a  new  trial.  The  opinion 
skites  the  facta. 
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B,  Percy  Wright,  for  the  appellant. 
H,  C.  NewhaU,  for  the  respondent. 

MoBBisoN,  0.  J.  This  is  a  contested  will  ease,  and  the  appeal  is 
from  an  order  of  the  court  below  denying  the  contestant's  motion 
for  a  new  trial,  in  the  matter  of  contest  for  the  probate  of  the  will. 
The  only  question  before  us  is,  whether  such  an  order  is  an  appeal- 
able order.  We  think  that  under  sections  1,714,  1,715, 1,716, 1,717, 
963,  code  of  civil  procedure,  the  order  appealed  from  is  an  appeal- 
able order,  and,  therefore,  the  motion  to  dismiss  the  appeal  is 
denied. 

Thobnton,  J.,  Boss,  J.,  and  Mybigk,  J.,  concurred. 


No.  11,018. 

Pabeeb  v.  Bebnal  et  al. 

Department  Ttoo.    Filed  November  fS7,  1886, 

Judgment— AUBNDMBNT  After  AirpiRifA.NOB.— Whero  a  judgment  is  affirmed  b^  the 
supreme  court,  and  the  remittitur  filed  in  the  court  below,  a  motion  by  the  a^pellaatu,  m  the 
lower  court,  to  amend  the  judgment  in  material  particulars,  is  properly  denied,  wh^i  such 
questions  could  have  been  presented  to  the  supreme  court  on  the  former  appeaL 

Appeal  from  an  order  of  the  superior  court  of  the  city  and  oounty 
of  San  Francisco,  entered  in  favor  of  the  plaintiff.  The  opinion 
states  the  facts. 

Moaea  G.  Cobb,  for  the  appellants. 
Charles  H.  Parker,  for  the  respondent. 

The  Ooubt.  The  judgment  in  this  case  was  affirmed  and  the  re- 
mittitur sent  from  this  court  to  the  court  below:  4  West  Goast 
Bep.,  428.  After  the  remittitur  was  receiyed^and  filed  in  the  court 
below  a  motion  was  made  by  defendants  to  amend  the  judgment 
which  had  been  affirmed  by  striking  out  some  portions  of  it 
which  were  material  to  such  judgment.  This  motion  was  denied » 
and  from  the  order  denying  it  this  appeal  is  prosecuted. 

No  reason  which  commends  itself  to  our  judgment  appears  for 
granting  such  a  motion.  The  affirmance  of  the  judgment  foreclosed 
all  such  questions  as  those  which  would  arise  on  the  motion.  If 
the  defendants,  or  any  of  them,  were  aggrioyed  by  the  portions  of 
the  judgment  sought  to  be  stricken  out,  they  should  nave  been 
brought  before  this  court  on  the  former  appeal.  The  judgment  dis- 
posed finally  of  all  the  questions  involyed  in  the  motion. 

Further,  it  is  said,  that  the  portions  of  the  judgment  sought  to 
be  stricken  out  were  inserted  by  the  clerk  without  authority  and  by 
inadvertence.   The  denial  of  the  motion  by  the  court  disposes  of  the 

auestion  of  inadvertence  on  the  testimony  before  it,  adversely  to 
\ie  defendants  and  we  find  no  error  in  the  court  so  ruling. 
The  appeal  in  this  case  was  taken  for  delay,  and  the  order  is 
affirmed  with  one  hundred  dollars  damages.     Ordered  accordingly. 
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No.   8,650. 

Pageabd  v.  Johnson. 

In  Sank.    FUed  November  f7,  1885. 
JjjDQMSsn  Affibiusd  on  the  authority  of  Packard  v.  Moss,  ante. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Joaquin 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.  The  facts  were  similar  to  tho.se  in  Pack- 
aid  y.  Moss,  ante.  The  opinion  in  department  is  reported  in  3  West 
Coast  Sep.,  763. 

J.  B,  HaU,  for  the  appellant. 

J,  H.  Budd  and  F.  T,  Baldwin,  for  the  respondent. 

Ths  GouBT.  Upon  the  authority  of  Packard  v.  Moss,  No.  8,551, 
the  judgment  and  order  are  affirmed. 


No.  8^589. 

HiBEBNiA  Savings  and  Loan  Sooibtt  v.  Moobe  et  al. 

In  Bank.    FUed  November  SO,  1886. 

Sew  Triai/— Motion  Pob— Waiver  of  Ibrboularitibs.  —  Where  a  motion  for  a  new 
ttial  is  made  upoQ  a  prepared  statement,  to  which  amendments  are  prepared  and  settled,  and 
certified  accoroin^  to  law,  without  any  objection  taken,  or  right  reserved  to  object  thereafter, 
to  107  imgnlarities  in  the  proceedings  lesbding  up  to,  or  in  connection  with  the  settled  state- 
Bent;  and  the  motion  is  heard  and  decided  upon  the  statement  without  any  objection,  any 
irregolariti^  in  the  proceeding  upon  the  motion  is  waived,  and  cannot  be  availed  of  in  the 
npreme  oourt  for  the  first  time.  Such  statement,  in  connection  with  the  judgment  roll, 
■  ^eFeoord  on  appeal  from  the  order  denying  the  motion. 

The  Same— DflOidioN  Inclodbs  Findings  of  Fact.— Under  section  633  of  the  code  of  civil 
pioeediir^  the  'Medsion"  includes  not  only  the  conclusions  of  law,  but  the  facts  found;  and  a 
aotiee  of  intention  to  move  for  a  new  trial,  which  desi^ates,  as  ground  of  the  motion,  that 
the  evidence  does  not  warrant  the  decision,  is  the  equiv^eat  of  uie  expresaion  that  the  evi- 
desoe  is  iiwnfficient  to  support  the  fin- lings. 

Pktvcipal  astd  Agent— Personal  JuoausyT  Aoainst  Aoent.— A  finding  that  the  money 
far  which  a  note  and  mortgage  were  given,  was  borrowed  by  one  purporting  to  act  a  s 
ageot^  solely  for  and  on  account  of  the  principal,  will  not  warrant  a  personal  judgment 
agBhwt  tlie  agent  on  the  note. 

TsE  Samb— Attthority  of  Aosnt  to  bxeoote  Note— Findinos.— a  finding  that  a  note 
aod  mortgage  purport  to  be  executed  in  the  name  of  the  principU,  by  her  attorney  in  fact, 
who,  in  executing  them,  amumed  to  be  authorized,  is  not  a  finding  that  such  attorney  in  fact 
vss  aothortzed  to  execute  the  note  and  mortgage. 

The  Same — ^Aoent  Cannot  Mortoaoe  Principal's  Land  for  Individoal  Debt  —An 
attorney  in  fact,  with  authority  to  borrow  money  and  mortgage  the  land  of  his  principal,  c^in- 
w^t  give  a  mortgage  thereon  to  secure  his  individual  debt.  A  mortgage  so  given,  is  not  bind- 
iog  on  the  principal,  if  the  mortgagee  knew  that  the  money  borrowed  was  intendeitobe 
wed  by  the  agent  for  his  individual  purposes. 

Appeal  from  a  jadgment  of  the  saperior  court  of  the  city  and 
eoonty  of  San  Francisco,  entered  ia  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendants  a  new  trial.  The  opinion  states 
the  facts. 


Shafler^  Barker  &  Waterman,  for  the  appellants. 
TbUn  it  Tobin,  for  the  respondent. 
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McEee,  J.  The  action  in  hand  was  brought  for  the  recoyeiy  ot 
a  money  judgment  and  foreclosure  of  a  mortgage  upon  real  prop- 
erty, alleged  to  Lave  been  given  by  the  defendants  Ghas.  C.  Moore 
and  bis  mother,  Mary  A.  Moore,  to  the  Hibernia  Savings  and  Loan 
Society  as  security  for  the  payment  of  fifty-seven  thousand  five 
hundred  dollars,  money  borrowed  by  the  defendant  Oharles. 

Part  of  the  mortgage  premises  is  a  parcel  of  land  in  the  city  and 
county  of  San  Francisco,  which  belonged  to  the  defendant  Mary,  as 
her  sole  and  separate  estate.  In  her  answer  to  the  complaint  she 
avers  that  the  note  and  mortgage  were  given  by  her  son  to  secure 
payment  of  money^  borrowed  by  him  from  the  plaintiff,  to  pay  his 
own  existing,  antecedent,  private,  personal  and  separate  indebted- 
ness, and  not  for  her  use  or  benefit,  or  for  or  on  her  aooount,  and 
she  denies  that  she  signed  either  of  said  documents,  or  that  she 
was  personally  present,  or  in  any  way  a  party  to  the  transaction 
between  the  plaintiff  and  her  son,  in  which  they  were  given;  or 
that  she  authorized  him  to  sign  her  name  to  the  note  or  mortgage. 
On  the  contrary,  she  avers  he  had  no  authority  to  sign  her  name  to 
the  note,  or  in  her  name  to  execute  the  mortgage  upon  her  separate 
property  for  the  money  borrowed  for  his  individual  purposes,  and 
this  was  well  known  to  the  plaintiff  when  it  loaned  him  the  money 
and  received  from  him  his  note  and  mortgage  as  security  for  ite 
repayment. 

On  the  trial  of  the  issues  framed  by  the  complaint  and  answer, 
the  court  decided  that  the  plaintiff  was  entitled  to  recover  against 
the  defendant  Charles  upon  the  promissory  note,  and  against  the 
defendants  Charles  and  Mary  to  a  decree  for  the  sale  of  the  mort- 
aged  property,  including  the  separate  property  of  the  defendant 

arj,  to  satisfy  the  judgment;  and  from  the  deoree  and  an  order 
denying  her  motion  for  a  new  trial,  the  defendant  Mary  appeals. 

The  grounds  of  the  motion  for  a  new  trial  were:  That  the  evidence 
was  insufficient  to  justify  the  decision;  that  the  decision  was  against 
law,  and  that  errors  of  law  had  occurred  at  the  trial  to  which  excep- 
tions wete  taken. 

The  motion  itself  was  made  upon  a  statement  of  the  case. 

The  contention  is  made  that  tnis  statement  must  be  disregarded, 
because  the  notice  of  motion  designated  as  grounds  of  the  motion, 
(1)  Surprise;  (2)  Newly  discovered  evidence;  ^3)  Insufficiency  of  the 
evidence  to  justify  the  decision;  (4)  The  decision  was  against  law; 
and  (5)  Errors  of  law;  and  that  the  motion  would  be  made  upon  affi- 
davits as  to  the  first,  second  and  third  grounds,  and  upon  a  state- 
ment of  the  case  as  to  tlie  fourth  and  fifth  grounds.  But  there  were 
no  affidavits  made  or  filed.  The  motion  was  made  upon  a  prepared 
statement  to  which  amendments  were  proposed,  ana  the  same  was 
settled  and  certified  according  to  law  without  any  objection  taken, 
or  right  reserved  to  object  thereafter,  to  any  irregularity  in  the  pro- 
ceeding leading  up  to,  or  in  connection  witii,  the  settled  statement; 
and  the  motion  was  heard  and  decided  upon  the  statement  without 
any  objections  of  irregularities.    Any  irregularity  in  the  proceeding 
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npoii  the  motion  was,  therefore,  waived:  Hobbs  y.  Duff,  43  Oal., 
486;  Gray  y.  Nunan,  63  Cal.,  220;  and  cannot  be  availed  of  for  the 
first  time  in  this  court. 

In  oonneotion  with  the  judgment  roll  in  the  case,  the  statement 
eosstihites  the  record  on  appeal,  from  the  order  denying  the  motion 
for  a  new  trial,  upon  which  the  case  in  this  court  is  to  be  reviewed. 

The  first  ground  of  the  motion  is  that  the  evidence  does  not  justify 
tiie  decision. 

The  '*  decision  "  includes  not  only  the  conclusions  of  law,  but  the 
facts  found:  Section  633,  C.  0.  P.;  and  a  notice  of  intention  to 
move  for  a  new  trial,  which  designates  as  ground  of  the  motion,  that 
the  evidence  does  not  warrant  the  decision,  is  the  equivalent  of  the 
expression  that  the  evidence  is  insufficient  to  support  the  findings: 
Donohoe  v.  Mariposa  Co.,  5  West  Coast  JElep.,  167.  The  question 
therefore  arises,  does  the  evidence  support  the  findings  of  fact  and 
conolosions  of  law  against  the  appellant  Mary  ? 

It  is  admitted  that  she  was  not,  in  person,  a  party  to  the  trans- 
aetioB  in  which  the  note  and  mortg£^e  were  given  by  the  son.  At 
the  time  of  the  transaction  she  resided  in  me  state  of  New  York 
ftnd  had  not  been  ''for  many  years  in  California."  Personally, 
therefore,  she  did  not  sign  the  note  or  execute  or  deliver  the  mort- 
gage.    But  the  court  finds : 

1.  That  the  note  and  mortgage  purport  to  be  executed  by  said 
Mary  Adams  Moore  by  Charles  Carroll  Moore,  her  attorney  in  fact; 
that  said  Charles  Carroll  Moore  in  soexecuting'said  note  and  mortgage 
as  her  attorney  in  fact,  assumed  and  claimed  to  be  authorized  to  do 
so  ander  and  oy  virtue  of  a  power  of  attorney,  made  to  him  by  the 
said  Mary,  on  the  twenty-second  of  October,  1864,  which,  by  its 
terms,  constituted  and  appointed  him  her  attorney  in  fact  for  her 
and  in  her  name  to  take  charge  and  possession  and  control  of  all 
real  estate  belonging  to  her  in  the  said  city  and  county,  and  to  mort- 
gftge  and  convey  the  same  as  he  might  see  fit. 

2.  That  this  power  of  attorney  authorized  him  to  execute  and 
deliver  the  mortgage  in  the  name  of  Mary  A.  Moore  and  as  her  act 
and  deed;  and  that  under  it  he  did  sign  her  name  to  the  note  aad 
mortgage  "  in  pursuance  of  said  authority.  '* 

3.  That  the  moneys  for  which  the  note  and  mortgage  were  f^iven 
were  borrowed  by  the  defendant  Charles,  for  the  use  and  benefit  of 
the  defendant  Mary,  and  for  and  on  her  aooouni;,  and  were  not-  bor- 
rowed by  him  for  the  purpose  of  payiag,  and  were  not  u^ed  to  pay, 
the  existing,  or  antecedent,  or  private,  or  personal,  or  separate  in- 
debtedness, or  any  indebtedness  of  said  defendant  Charles. 

' '  That  plaintiff  had  no  notice  at  the  timet  said  loan  was  made,  or 
at  the  time  of  the  execution  or  of  the  delivery  of  said  note  and  mort- 
g^e,  *  *  *  or  at  any  time,  or  at  all,  that  said  sum  of  money 
was  borrowed  for  the  purpose  of  paying,  or  was  used  to  pay,  the 
antecedent,  or  private,  or  personal,  or  separate  indebtedness,  or  any 
indebtedness,  of  said  Charles  Carroll  Moore,  and  that  at  the  time  of 
the  execution  of  said  note  and  mortgage    ^    *    *    the  piece  of  land 
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eighthly  described  in  said  amended  complaint  was,  and  had  been 
long  prior  thereto,  and  still  is,  the  sole  and  separate  estate  of  said 
Mary  Adams  Moore." 
The  conclusion  drawn  by  the  court  from  its  finding  is,  that  the 

J  plaintiff  is  entitled  to  judgment  against  the  defendant  Charles  only 
or  the  amount  of  the  principal  and  interest  due  upon  the  note,  and 
judgment  against  him  only  was  given  and  entered.  This  conclusion 
IS  not  legally  drawn  from  the  fact,  as  found  by  the  court,  that  the 
money,  for  which  the  note  and  mortgage  were  given,  was  borrowed 
solely  for  and  on  account  of  the  defendant  Mary.  The  fact  and  the 
conclusion  are  contradictory  of  each  other. 

Besides,  the  finding  that  the  note  and  mortgage  purport  to  be  ex- 
ecuted in  the  name  of  Mary  by  Charles,  as  her  attorney  in  fact,  who, 
in  executing  them,  assumed  to  be  authorized  to  execute  them  under 
the  power  of  attorney,  is  not  a  finding  of  fact  in  a  judicial  sense.  It 
is  merely  the  expression  of  what  appears  on  the  face  of  the  note  and 
of  the  mortgage,  as  described  in  the  pleadings.  What  appears 
needed  no  finding.  The  issue  joined  was,  whether  the  signatare  of 
Mary  to  the  note  and  the  execution  of  the  note  and  mortgage  were 
acts  authorized  to  be  done  for  her,  and  in  her  name,  by  her  son,  as 
her  authorized  agent  and  attorney  in  fact.  To  say  that  he  assumed 
and  claimed  to  act  for  her  is  an  equivocal  finding  as  to  authority  to 
do  the  acts  which  were  done  upon  that  assumption. 

The  finding  that  the  money  was  borrowed  for  the  use  and  benefit 
of  Mary,  and  not  for  the  individual  purposes  of  Charles,  is  not  sus- 
tained by  the  evidence. 

Upon  that  issue  the  evidence  consisted  of  the  testimony  of 
Charles  and  of  the  attorney  for  the  plaintiff.  The  first  testified:  ''I 
borrowed  the  sum  of  fifty-seven  thousand  five  hundred  dollars  for 
my  sole  use  and  benefit.  Of  it  fifty  thousand  two  hundred  and 
forty-three  dollars  and  ninety  cents  were  paid  to  take  up  prior 
mortgages  made  by  me  upon  my  own  property  to  the  French 
Savings  Bank.  ^  *  *  Xhe  amount  of  those  mortgages  was  paid 
by  plaintiff's  attorney  in  a  check  to  the  French  Savings  Bank.  *  *  * 
^e  balance  I  received  and  used  for  my  own  personal  expenses. 
«  «  «  My  mother  had  no  interest  in  the  fifty-seven  thousand 
five  hundred  dollars  so  borrowed  by  me." 

To  this  testimony  there  was  no  counter  evidence.  In  his  testi- 
mony the  attorney  of  the  plaintiff  admits  that  Charles,  to  whom  the 
loan  was  made,  borrowed  the  money  to  pay  off  his  indebtedness  to 
the  French  Bank.  He  says:  ''  He  (Charles)  told  me  that  he  was 
going  to  use  part  of  it,  as  I  remember  now,  to  pay  off  a  debt  that 
was  due  to  the  French  Bank,  and  the  balance  he  was  going  to  use 
in  connection  with  other  business;  and  inasmuch  as  there  would  be 
a  surplus  after  paying  the  French  Bank  of  about  seven  thousand 
dollars,  why,  it  would  come  very  near  being  the  exact  amount  for 
which  Mrs.  Moore's  lot  was  taken  as  security,  and  which,  I  may  have 
supposed  at  the  time,  she  was  going  to  use."  In  addition  he  showed 
that,  at  the  time  of  the  transaction,  he  made  the  following  memor- 
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aoda  npoD  CbarleB'  application  for  the  loan,  viz. :  "  Amount  of  loan 
finally  granted  by  the  board,  fifty-seven  thousand  five  hundred  dol- 
lars, February  1,  1878.  Deduct  for  check  fifty  thousand  two  hun- 
dred and  forty-three  dollars  and  ninety-one  cents,  February  16, 
1878.  Pay  bal.";  and  that  upon  those  memoranda  the  money  was 
in  faet  paid  out  for  and  on  account  of  said  Charles. 

Knowing  that  the  money  borrowed  by  the  defendant,  Charles, 
was  for  bis  individual  purposes,  the  plaintiff  must  have  known  that 
the  act  was  not  within  the  scope  of  the  power  of  attorney  from  his 
motlier,  for  which  he  could  legally  bind  her:  Sections  2,319,  2,315, 
2,019,  civil  code. 

The  decree  against  the  defendant,  Mary  A.  Moore,  <and  the  order 
denying  her  motion  for  a  new  trial  are  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

Mtbick,  J.,  MoBBisoN,  C  J.,  and  Thornton,  J.,  concurred. 


No.  20.U6. 

People  v.  Stbvbns. 

DetMriment  One,    Filed  Nwember  tlf,  188$. 

BUBOL4BT— Etidbnob  OF  CONSPIRACY— AOTS  OP  Co-Defendant.— In  A  prosecutioQ  for 
borglary,  evidence  that  on  the  morning  following  the  night  when  the  burglary  was  alleged  to 
have  been  cwmmitted,  the  defendant  came  into  the  store  of  the  witness  ana  endeavored  to  sell 
]umarti<des  similar  to  those  claimed  to  have  been  stolen ,  and  that,  while  the  defendant  was 
in  the  proeecntion  of  that  purpose,  the  witness  looked  out  and  saw  the  co-defendant  standing 
eotnie,  is  not  sufficient  to  establish,  prima  fode^  a  conspiracy  between  the  co-defendants,  nor 
is  it  proper  testimony  to  go  to  the  jury  as  tending  to  establish  such  fact.  And  the  fact  that, 
many  daya  after  the  alleged  bui^lary,  the  co-defendants  were  seen  conversing  together,  is 
■ot  evidence  of  such  conspiracy. 

£tu>biiob  Hsld  to  Show  that  the  Burglary  was  Cohhitted  in  the  night  time. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and  county 
of  San  Francisco,  entered  upon  a  verdict  convicting  the  defendant, 
and  from  an  order  denying  him  a  new  trial.  The  opinion  states  the 
facts. 

John  D.  Whaley,  for  the  appellant. 

E.  C  Marshall,  attorney  general,  for  the  respondent. 

FoOTB,  C.  The  defendant  was  convicted  of  burglary  in  the  first 
degree.  A.  motion  for  a  new  trial  was  made  and  denied.  From  the 
order  made  in  the  premises  and  the  judgment  of  conviction  this 
appeal  was  taken. 

It  is  urged  that  error  was  committed  in  admitting  the  evidence  of 
a  witness,  Parrott,  with  reference  to  the  acts  of  one  Harrigan, 
who  had  been  indicted  jointlv  with  defendant,  but  as  to  whom,  on 
the  trial,  a  severance  was  hau. 

One  Cohen  had  previously  testified  that  the  defendant,  on  the 
morning  following  the  night  when  the  burglary  with  intent  to  com- 
mit larceny  was  alleged  to  have  been  committed,  had  entered  his 
slore  and  endeavored  to  sell  him  boots  similar  to  those  claimed  to 
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have  been  stolen,  and  that  while  the  defendant  was  in  the  proseca- 
tioQ  of  that  purpose  he,  Cohen,  looked  out  and  saw  Harrigan  stand- 
ing outside. 

xhe  question  asked  Parrott  against  the  objection  of  the  defendant 
was: 

''Q. — ^Did  you  see  Mike  Harrigan  and  any  one  else  on  the  even- 
ing of  December  81,  1884,  in  the  neighborhood  of  Joseph  Gutber- 
let^s  store;  state  what  you  saw  ?" 

To  which  the  following  reply  was  given ,  also  against  the  defendant's 
objection : 

"A. — On  the  evening  of  December  31,  1884,  at  about  eight  o'clock 
p.  M. ,  I  saw  a»  man  named  Harrigan  and  two  others,  who  I  don't 
know,  looking  m  the  window  of  Joseph  Gutberlet's  store,  and  when 
they  saw  me  coming  they  ran  away.'* 

The  judge  who  presided  on  the  trial,  evidently  must  have  con- 
cluded, that  by  the  testimony  of  Cohen,  a  sufficient  foundation  was 
laid  to  establish  prima  fade,  the  fact  of  conspiracy  between  the 
defendant  and  Harrigan,  or  that  it  was  proper  testimony  to  be  laid 
before  the  jury  as  tending  to  establish  such  fact.  In  this  we  can- 
not concur. 

Suppose  a  thief  to  be  selling  a  stolen  watch  at  a  jewelry  store, 
anywhere  in  the  crowded  city  of  San  Francisco,  on  some  public 
thoroughfare;  would  the  mere  fact  that  any  respectable  citizen 
stood  on  the  outside,  and  the  proprietor  of  the  store  observed  him 
there,  tend  to  prove  any  conspiracy  between  him  and  the  thief  in 
the  commission  of  a  burglary  the  night  before,  when  the  watch  was 
stolen ?  Andyet  the  evidence  as  to  a  conspiracy  between  the  de- 
fendant and  H!arrigan,  as  given  by  Cohen,  was  no  stronger  than  the 
incident  above  supposd. 

Nor  is  there  anything  else  in  the  evidence  which  tends  more 
strongly  to  show  a  conspiracy  between  those  parties.  The  state- 
ment of  Parrott  as  to  his  having  seen  them  days  after  the  burglary, 
conversing,  as  he  supposed  by  the  motions  of  their  hands  and 
heads,  would  only  tend  to  impeach  the  defendant's  statement  that 
he  did  not  know  Harrigan. 

Nor  can  we  say  from  the  record  that  the  admission  of  this  testi- 
mony on  the  part  of  Parrott,  iSrst  discussed,  did  not  injure  the 
defendant's  cause  before  the  jury. 

The  law  upon  the  question  of  conspiracv,  and  the  consideration 
which  the  jury  should  give  to  what  might,  or  what  might  not,  be 
evidence  on  the  same,  was  well  stated:  I^eople  v.  Gtoiger,  49  Cal., 
643,  649. 

And,  taking  the  whole  charge  of  the  court  in  its  entirety,  and 

E'viog  to  it  a  fair  and  unstrained  interpretation,  it  announced  the 
w  applicable  to  the  case  fully  and  plainly. 

It  IS  urged  by  the  defendant  that  there  was  no  proof  that  the 
alleged  offense  was  committed  in  the  night  time.  From  the  evi- 
dence, the  breaking  and  larceny  must  have  occurred  between  the 
hour  of  eight  o'clock,  on  the  evening  of  the  thirty-first  of  Deoem- 
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ber,  1881,  and  the  same  hour  on  the  morning  of  the  first  of  January, 
1885.  On  the  latter  day  the  snn  rose  at  twenty-five  minutes  past 
seven  o'clock.  There  was  not  the  least  scintilla  of  proof  that'  the 
orime  was  committed  in  the  thirty-five  minutes  that  intervened  from 
that  time,  until  that  when  the  proprietor  of  the  store  discovered  the 
burglary  had  been  commited.  On  the  other  hand,  all  the  evidence, 
both  positive  and  circumstantial,  tended  to  show  its  being  done  on 
the  night  before,  as  charged. 

The  jadgment  and  order  should  be  reversed  and  a  new  trial  granted. 

BsLOHEB,  0.  0.,  and  Searls,  C,  concurred. 

Bt  the  Goubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  reversed  and  cause  remanded  for  a  new 
trial. 


No.  8,391. 

Babboilhet  v.  Anspaoheb  bt  al. 

DepairimeiU  One.    FUed  November  t7^  1886, 

SRiBirF's  Sals— Statotb  of  Limitations  against  Puboh4SVIL — A  sale  of  real  estate 
voder  execution  took  place  on  N'ovember  22, 1875.  The  purchaser  became  entitled  to  a 
therifTs  deed  on  May  23,  1875.  H^d^  that  an  action  of  ejectment  commenced  by  one 
cUiming  under  him,  on  April  18, 1881,  was  not  barred  by  the  statute  of  limitations;  and  this, 
whether  the  statute  commenced  to  run  as  soon  as  the  deed  might  have  been  made  to  the  pur- 
cfasser,  or  not  until  it  was  actually  made  and  delivered. 

Tbust— TEANsrsR  or  Kbal  Fbopbbtt— Considbration  Paid  for  Another. —Under 
Kction  853  of  the  civil  code,  where  a  transfer  of  real  prapertvKs  made  to  one  person,  and  the 
consideration  thereof  is  paid  for  another,  a  trost  is  presumed  to  result  in  favor  of  the  person 
for  whoui  the  consideration  is  paid.  It  is  not  necessary  that  the  consideration  should  have 
been  paid  &v  him. 

Thi  Same — Obstui  que  Trust  in  Possession— Laohes.— Such  cestui  que  trusty  while  in 
possession,  is  not  guilty  of  lache?  in  not  asserting  hie  rights,  against  the  holder  of  the  legal 
title  out  of  possession. 

Appeal  from  a  judgcueot  of  the  superior  court  of  Alameda  ootmtj, 
entered  Id  favor  of  the  plaintiff,  aad  from  an  order  denying  the  de- 
fendants a  new  trial.     The  opinion  states  the  faots. 

(/.  M,  RothschUd  and  J.  E.  McElrath,  for  the  appellants. 
Curtis  H.  lAncRey,  for  the  respondent. 

Beloheb,  C.  C.  This  is  an  action  to  quiet  title  to  a  block  of  land 
known  as  block  No.  5,  in  the  town  of  Livermore,  in  Alameda  county. 

By  their  answer  the  defendants  set  up  the  statute  of  limitations, 
and  then  certain  facts  under  which  they  claimed  that  the  plaintiff 
held  the  title  to  the  land  in  trust  for  them. 

The  case  was  tried  and  judgment  rendered  in  favor  of  the  plaintiff, 
and  the  appeal  is  from  that  judgment  and  an  order  denying  a  motion 
for  a  new  trial. 

The  facts  out  of  which  the  case  arose  are  as  follows:  In  March, 
1876,  A.  D.  Splivalo  owned  this  block  No.  6  and  other  parcels  of 
land  in  Alameda  county.  E.  M.  Derby  had  a  judgment  against  Spli- 
valo for  three  hundred  and  f ortynseven  dollars  and  thirty  cents,  which 
was  a  lien  upon  all  such  lands. 

ffO.  103-6. 
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The  defendants,  Philip  and  Simon  Anspacher,  wished  to  purchase 
block  No.  6  for  one  thousand  eight  hundred  dollars,  but  desired 
that  it  should  be  first  released  from  the  lien  of  this  judgment.  There- 
upon Splivalo,  the  Anspachers,  Derby  and  E.  B.  Mastick,  his  attor- 
ney, had  a  conference,  at  which  Derby  verbally  agreed  to  release 
block  No.  5  from  the  lien  of  his  judgment  upon  the  payment  to  him 
of  one  hundred  and  fifty  dollars.  The  Anspachers  then  paid  Splivalo 
the  purchase  price  of  the  block — one  thousand  eight  hundred  dol- 
lars— took  a  deed  of  it,  dated  March  17,  1875,  and  at  once  went  into 
possession,  and  have  been  in  possession  of  it  ever  since.  Splivalo  after- 
wards paid  Derby  the  one  hundred  and  fifty  dollars,  but  instead  of 
releasing  the  block  from  the  lien,  he  simply  credited  the  money  upon 
his  judgment. 

In  August,  1875,  an  execution  was  issued  on  the  judgment,  and 
on  the  twenty* second  day  of  November  following,  the  block  in  ques- 
tion and  eight  other  blocks  of  land  in  the  town  of  Livermore,  were 
sold  thereunder  and  bid  in  by  Derby  in  satisfaction  of  the  amount 
still  remaining  due  on  his  judgment. 

In  May,  1876,  just  before  the  time  for  redemption  expired,  Spli- 
valo, Anspacher,  Pardini,  who  was  interested  in  one  of  the  blocks 
sold,  and  Derby,  met  at  Mastick's  office  to  discuss  the  situation.  It 
was  found  that  the  amount  of  money  necessary  to  redeem  all  the 
property  sold  was  four  hundred  and  twelve  dollars,  and  it  was  agreed 
that  Anspacher's  block,  No.  5,  Pardini's  block,  and  one  or  two  other 
blocks  should  be  redeemed  or  released  from  the  sale.  As  the  most 
convenient  way  of  effecting  this  release  it  was  suggested  that  the 
title  to  all  the  property  sold  be  put  in  the  name  of  the  plaintiff,  and 
that  he  then  make  the  deeds  of  release.  This  was  agreed  to,  and 
thereupon  Splivalo  and  Mastick  went  to  see  the  plaintiff  about  it. 
Splivalo  informed  the  plaintiff  how  thev  proposed  to  put  the  title  to 
the  property  in  his  name,  how  many  blocks  nad  been  sold,  and  that 
block  No.  6  and  three  other  blocks  were  to  be  deeded  ov^r  by  him 
to  the  parties  to  whom  they  really  belonged  and  whose  names  were 
given  to  him.  The  plaintiff  replied,  ''Do  whatever  you  please/' 
and  then  agreed  to  deed  the  blocks  over  as  requested.  After  this 
interview,  and  on  the  twenty-seventh  day  of  May,  Splivalo  drew  his 
check  for  four  hundred  and  twelve  dollars  on  the  plaintiff,  who  was 
a  banker,  and  with  whom  he  already  had  an  overdrawn  account,  and 
then  went  with  the  check  to  the  plaintiff's  bank,  and  drew  the 
money  on  it,  the  money  so  drawn  being  charged  up  to  his  account. 
Splivalo  then  went  back  to  Mastick's  office  and  paid  him  the  four 
hundred  and  twelve  dollars,  and  took  from  him  a  receipt  reading  as 
follows : 
'•E.  M.  Derby  v.  A.  D.  Splivalo. 

*'|412.  Beceived  of  A.  D.  Splivalo,  1112,  in  full  for  redemption 
of  land  sold  under  execution,  issued  in  the  above-entitled  case. 

••  (Signed.)  E.  B.  and  J.  W.  Mastick, 

**  Attorneys  for  E.  M.  Derby. 

*'  Dated  May  27,  1876." 
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Mastick  immediately  paid  the  money  over  to  Derby. 

Spliviedo  testified:  ''I  paid  the  money  just  before  the  time  for  re- 
demption expired,  bat  it  was  not  to  reaeem.  It  was  for  the  par- 
pose  of  getting  an  assignment  of  all  the  property*  in  the  name  of 
barroilhet>  who  owned  all  the  other  blocks  in  dispate.  The  assign- 
ment was  not  made  on  that  day,  because  Derby  was  not  there,  and 
the  thing  went  on  until  sixth  of  February,  1877.  *  *  *  Then  I 
went  to  Mastick,  and  Mr.  Mastick  had  the  certificate.  He  wrote  the 
assignment  on  the  back  of  the  certificate.  Mr.  Derby  was  sent  for 
and  signed  the  assignment  to  Barroilhet.  It  was  acknowledged  *  * 
and  then  my  clerk  came  to  Oakland  and  got  the  sherifiTs  deed,  and 
immediately  thereafter  Mr.  Pardini  requested  Barroilhet  for  a  deed 
to  block  31,  and  Barroilhet  made  it.  The  others  were  not  requested 
and  they  remained  so.  ********!  had  no  conver- 
tion  with  Barroilhet  when  the  deed  was  made.  The  deed  was 
delivered  to  Barroilhet;  the  certificate  never  was.  ****** 
The  money  was  my  money.  I  borrowed  it  from  Mr.  Barroilhet  on 
my  open  account." 

Mastick  testified :  ' '  I  went  with  Splivalo  and  called  upon  Mr.  Bar- 
roilbet,  and  he  said  whatever  we  did  was  all  satisfactory  to  him.  He 
turned  the  matter  over  to  Mr.  Splivalo  to  give  directions.  *  *  * 
The  distinct  understanding  was  that  these  people  were  to  be  pro- 
tected. *  *  *  Anspacher  was  to  be  protected — I  mean  freed  from 
the  lien  or  freed  from  the  sale.     *    *    * 

'*  Q. — Is  your  recollection  clear  that  you  gave  this  redemption  re- 
ceipt to  Splivalo  ? 

'*  A. — ^I  know  it  was;  I  am  as  certain  about  it  as  anything;  I  know 
that  I  actually  gave  this,  and  it  brings  to  my  mind  distinctly  that  all 
this  time  I  regarded  this  property  as  redeemed  property  *  ^  * 
and  I  know  it  was  at  that  time  intended  as  a  redemption.  I  admit 
that  it  was  not  exactly  a  good  way  to  do  it,  to  make  an  assignment 
of  the  certificate,  but  it  was  done  with  the  expectation  that  all  these 
people  were  to  be  protected  and  none  to  be  harmed  by  it,  and  noth- 
ing was  paid  for  it  at  aU.     *    *    * 

"  Q. — Mr.  Mastick,  did  Mr.  Barroilhet  pay  anything  for  that  cer- 
tificate ? 

*'A. — Not  at  all;  he  paid  nothing.  When  the  assignment  was 
made  and  the  money  was  Pftid  for  the  redemption  and  the  receipt 
given;  it  was  bought  in  by  Splivalo  and  paid  by  him/' 

Upon  the  facts  of  the  case  the  court  below  was  of  the  opinion  that 
the  plaintiff  is  the  owner  ii^fee  simple  and  entitled  to  the  possession 
of  the  premises  in  controversy;  that  no  trust  exists  in  favor  of  the 
defendants  in  the  property,  and  that  the  plaintiff  holds  the  legal 
title  free  from  any  equitable  claim  whatever  on  the  part  of  the  de- 
fendants. 

1.  The  sale  under  the  execution  took  place  on  the  twenty-second 
day  of  November,  1875,  and  the  purchaser  was  not  entitled  to  a 
sheriff's  deed  until  the  twenty- third  day  of  May,  1876.  This  action 
was  commenced  on  the  eighteenth  day  of  April,  1881,  and  the  action 
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was  therefore  not  barred  by  the  statute  of  limitations,  and  this  is  so 
whether  the  statute  commenced  to  run  as  soon  as  the  deed  might 
have  been  made  to  the  purchaser,  or  not  till  it  was  actually  made 
and  delivered  td  the  plaintiff:  Jefferson  v.  Wendt,  51  Cal.,  573; 
Pratt  V.  Pratt,  96  U.  S.,  704. 

2.  Our  civil  code  provides  as  follows :  '*  Section  853.  When  a 
transfer  of  real  property  is  made  to  one  person,  and  the  considera- 
tion thereof  is  paid  by  or  for  another,  a  trust  is  presumed  to  result 
in  favor  of  the  person  by  or  for  whom  such  payment  is  made." 

It  is  claimed  for  respondent,  that  when  the  title  to  the  block  of 
land  in  controversy  was  transferred  by  the  sheriff's  deed  to  him,  no 
trust  resulted  in  favor  of  the  appellants,  because  the  consideration 
for  the  transfer  was  not  paid  by  them.  But  in  order  that  a  trust 
might  result  in  their  favor  it  was  not  necessary  that  the  considera- 
tion for  the  transfer  should  have  been  paid  by  them.  It  was  enough 
if  it  was  paid /or  them. 

That  the  consideration  for  the  transfer  of  this  block  No.  5  was 
paid  for  the  appellants  is  clear  from  the  evidence,  and  there  is  no 
conflict.  First,  the  one  hundred  and  fifty  dollars  was  paid  by 
Splivalo  to  release  this  block  from  the  lien  of  the  judgment,  and 
this  was  done  for  the  appellants.  Second,  the  four  hundred  and 
twelve  dollars  was  paid  by  Splivalo  to  place  the  title  to  this  block  in 
the  name  of  the  respondent /or  the  appellants.  And  when  the  re- 
spondent received  his  deed,  he  knew  that  the  consideration  for  the 
transfer  to  him  had  been  paid  by  Splivalo  for  the  appellants  and  that 
he  had  agreed  to  accept  the  title  and  hold  it  for  them. 

We  think  it  clear,  therefore,  that  when  the  respondent  accepted 
the  sheriff's  deed  he  took  the  title  to  the  block  of  land  in  controversy 
in  trust  for  the  appellants. 

It  is  urged  further  that  the  appellants  were  guilty  of  laches  in 
asserting  their  rights,  and  therefore  the  trust  cannot  be  enforced  in 
their  favor.  But  this  position  cannot  be  maintained.  They  were 
in  possession  of  the  property  and  owned  the  entire  beneficial  inter- 
est therein.  The  respondent  was  out  of  possession  and  held  the 
naked  legal  title  for  them.  They  might  sately  rest  content  therefore 
until  he  took  some  staps  to  disturb  them  in  their  rights. 

It  follows  that  the  judgment  and  order  should  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

Seabls,  C,  and  Foote,  C,  concurred. 

Bt  the  Coubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  reversed  and^cause  remanded  for  a  new 
trial. 
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Na  8.708. 

Mares  v.  Bodie  Bane. 

JkipartmaU  One.    Filed  November  SO,  1886, 

Bank  fOB  Collsotiok— Liabilitt  to  Aooount— Cabb  in  Judombnt.-— The  plaintifF 
urigned  certain  notes  to  the  defendant  for  collection,  from  one  C.  the  maker,  under  an 
agreement  that  the  defendant  would  use  its  best  efforts  to  collect  the  same,  and  when  col- 
lected to  pay  the  proceeds  thereof  over  to  the  plaintiff,  deducting  costs  and  expenses  of 
collecting.  The  defendant  immediately  commenced  an  action  against  C.  on  the  notes,  and  on 
SB  indebtedness  due  to  it.  Judgment  was  obtained  against  C,  and  under  the  execution  there 
wss  sold  a  large  lot  of  dothinsr,  merchandise,  etc.,  the  property  of  C,  which  was  bid  in  by 
the  defendant,  for  a  sum  sufficient  to  satisfy  the  execution,  for  the  benefit  of  itself  and  the 
plaintiff,  in  oider  to  prevent  a  sacrifice  of  the  goods.  The  defendant  afterwards  sold  the 
goodi,  but  not  for  enough  to  satisfy  the  plaintiff's  demand,  after  paying  its  own  debt  and  the 
ooitB  and  expenses.  Sdd,  that  neither  tne  plaintiff  or  defendant  was  entitled  to  payment  in 
foil  out  of  the  proceKis  of  the  sale;  that  they  were  each  entitled  to  share  in  the  proportion  in 
which  their  damu  against  C.  had  paid  the  purchase  price;  and  that  the  plaintiff  became 
entitled  to  his  share  thereof,  after  sale,  upon  demand. 

Iboompbtent  EnoBNCB  Mdbt  bb  Objbotbd  to.— a  refusal  to  strike  out  evidence  on  the 
gronnd  that  it  was  incompetent  and  immaterial,  is  not  error  if  the  same  was  given  without 
ohjection  on  this  ground. 

Appeal  from  a  judgment  of  the  superior  court  of  Mono, county, 
entered  in  favor  of  the  defendant,  and  from  an  order  denying  the 
plaintiff  a  new  trial.    The  opinion  states  the  facts. 

F.  V.  Drake,  Marcus  Bosenthal  and  KUtrell  dk  Owen,  for  the  ap- 
pellant. 

Bennett  dk  Beddy,  for  the  respondent. 

Belcheb,  G.  C.  This  is  an  action  to  recover  the  sum  of  one 
thousand  five  hundred  and  fifty  dollars,  besides  interest  thereon, 
which,  it  is  ulleged,  the  defendant  had  collected,  and  now  holds  for 
the  use  of  tbe  plaintiff. 

From  the  findings  it  appears  that  the  plaintiff  was  the  owner  of 
three  promissory  notes  made  by  one  Jonas  Oohn,  on  which  there 
was  due  for  principal  the  sum  of  one  thousand  five  hundred  and  fifty 
dollars,  and  that  on  the  twelfth  day  of  Mav,  1880,  he  assigned  the 
notes  to  the  defendant  for  collection,  '  'the  defendant  then  and  there 
agreeing  with  the  plaintiff  to  use  its  best  efforts  to  collect  the  same, 
and  when  collected  to  pay  the  proceeds  thereof  over  to  the  plaintiff, 
deducting  therefrom  the  necessary  costs,  commissions  and  expenses 
incident  to  such  collection;'*  that  the  defendant  at  once  commenced 
an  action  to  recover  the  amount  due  for  principal  and  interest  on  the 
notes  and  the  further  sum  of  eight  hundred  and  four  dollars  and  sixW- 
one  cents,  which  Cohn  then  owed  to  defendant;  that  judgment  was  ob- 
tained for  the  full  amount  claimed,  on  which  execution  was  issued; 
that  under  the  execution  there  was  sold  a  large  lot  of  clothing,  mer- 
chandise and  book  accounts,  the  property  of  Cohn,  which  was  bid 
in  by  the  defendant  for  a  sum  sufficient  to  satisfy  the  execution  and 
pay  the  costs  of  sale. 

The  court  further  found  that  the  defendant  did  not  purchase  the 
^oods,  merchandise  and  book  accounts,  at  tbe  sheriff's  sale  for 
its  own  sole  benefit;  but,  there  being  no  bidders  who  were  willing 
to  pay  therefor  a  sum  sufficient  to  satisfy  the  execution,  the  defend- 
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ant  bid  the  same  in  for  the  use  and  benefit  of  the  plaintiff  and  de- 
fendant, in  order  to  prevent  a  sacrifice  of  the  goods  and  to  secure 
the  demands  of  both  parties;  that  for  want  of  a  purchaser  willing  to 
pay  a  fair  price  for  the  goods,  or  sufficient  to  satisfy  the  plaintiff's  and 
defendant  s  demands  in  full,  only  a  small  portion  thereof  had  been 
sold  by  defendant,  and  that  after  applying  the  proceeds  of  the  sales 
to  the  costs  and  expenses  of  the  suit  and  sale,  and  the  expenses  of 
taking  care  of  and  disposing  of  the  goods,  a  portion  of  the  defend- 
ant's demand  still  remained  due  and  unpaid. 

It  was  further  found  as  a  conclusion  that  the  defendant  had  no 
money  in  its  possession  belonging  to  the  plaintiff,  and  was,  conse- 
quently, entitled  to  have  judgment  entered  in  his  favor. 

The  appeal  is  by  the  plaintiff  from  the  judgment  and  an  order 
denying  his  motion  for  a  new  trial. 

1."  It  was  claimed  for  the  plaintiff  at  the  trial,  and  is  claimed  here, 
that  the  defendant  had  no  authority  to  bid  in  the  goods  on  his  ac- 
count or  for  his  benefit,  and  that  having  bid  them  in  in  its  own 
name  fov  a  sum  sufficient  to  satisfy  the  execution,  it  at  once  became 
liable  to  pay  him  the  amount  due  on  his  notes  for  principal  and  in- 
terest. "We  do  not  think  this  claim  can  be  maintained.  The  notes  ' 
were  turned  over  to  the  defendant  for  collection,  and  it  became  its 
duty  to  exercise  care  and  diligence  in  trying  to  make  the  full  amount 
of  money  due  on  them.  The  plaintiff  estimated  the  value  of  the 
goods  seized  at  considerably  more  than  enough  to  satisfy  the  execu- 
tion. When  they  were  offered  for  sale,  therefore,  there  being  no 
otiier  bidders  willing  to  take  them  at  a  price  which  would  satisfy  the 
execution,  it  appeared  to  be  for  the  interest  of  both  parties  that 
they  be  bid  in  on  their  joint  account,  and  held  till  they  could  be  sold 
so  as  to  make  the  full  amount  of  money  to  which  each  was  entitled. 

Looking  at  ail  the  testimony,  and  the  circumstances  surrounding 
the  transaction,  we  think  it  may  fairly  be  concluded  that  the  defend- 
ant was  authorized  to  bid  in  the  goods  for  the  use  and  benefit  of  both 
parties,  and  that  the  court  rightly  found  that  it  did  so  bid  them  in. 

It  is  further  claimed  for  the  plaintiff  that  the  court  erred  in  refus- 
ing to  strike  out  the  testimony  of  the  witness  William  Irwin,  on  the 
ground  that  it  was  incompetent  and  immaterial.  The  testimony  was 
given  without  objection  on  this  ground,  and  the  motion  to  strike  out 
came  too  late:  reople  v.  Long,  43  Cal.,  444;  People  v.  Bolfe,  61 
Cal.,  540. 

2.  It  was  claimed  by  the  defendant,  in  its  answer,  that,  under 
the  agreement  made  between  the  parties,  whenever  any  money 
should  be  collected,  by  any  means,  in  consequence  of  the  action,  it 
was  to  be  applied,  first  to  the  payment  of  the  costs  and  expenses  in- 
curred in  the  action,  including  the  attorney's  fee.  Second,  to  the 
payment  of  Gohn's  indebtedness  to  the  defendant,  and  third,  if  there 
should  be  any  overplus,  to  the  payment  of  the  amount  due  on  the 
notes  of  the  plaintiff. 

There  was  nothing  in  the  evidence  to  justify  this  claim.  No  such 
agreement  was  proved,  and  none  could  be  inferred  from  the  oiroum- 
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stanoes  attending  the  transaction.  On  the  oontraaj,  we  must  pre- 
same  that  when  the  property  was  bid  in  for  the  use  and  benefit  of 
both  plaintiff  and  defendant,  they  became  interested  in  it,  and  were 
entitled  to  share  in  its  proceeds  in  the  proportions  in  which  their 
claims  against  Cohn  had  paid  its  purchase  price. 

The  title  to  the  whole  property  was  taken  in  the  name  of  the  de- 
fendant, but  to  the  extent  of  plaintiff's  interest  it  was  held  in  trnsfe 
for  him. 

It  follows  that  when  any  of  the  goods  were  sold,  the  plaintiff  was 
entitled  io  demand  and  receive  from  the  defendant  his  pro  rata  share, 
after  paying  costs  and  expenses,  of  the  moneys  for  which  they  were 
sold. 

The  case  shows  that  when  this  action  was  commenced,  some  of  the 
goods  had  been  sold,  and  the  proceeds  of  the  sale  were  in  possession 
of  the  defendant.  The  plaintiff's  share  of  the  proceeds  shoold  have 
been  paid  to  him  on  his  demand,  and  may  be  recovered  in  this  action. 

The  judgment  and  order  should,  therefore,  be  reversed  and  the 
eaase  remanded  for  a  new  trial. 

Seabls,  G.,  and  Footb,  C,  concurred. 

Bt  the  Goubt.  For  the  reasons  given  in  the  foregoing  opinion,, 
the  judgment  and  order  are  reversed,  and  cause  remanded  for  a  new 
trial. 


No.  9,859. 

Gk)NZALES  ET  AL.  V.  GOBUNEB  ET  AL. 

In  Bank,    Filed  Ncnmber  SO,  1886, 

WhIRB  THB  EvIDENCI  18  GONFLTCTINO  THB  JUDGMENT  WILL  NOT  BB  RBYBBSEO  On  the  ground 
Ukit  it  was  insafficient  to  justify  the  verdict 

Maucioos  Pbobbcution  or  Civil  Aotion— Malicb  Essential.— In  an  action  to  recover 
(iaaagea  for  the  malicious  prosecution  of  a  civil  action,  the  existence  of  malice  is  essential  to 
ft  ncoTery,  consequently  it  is  error  to  refuse  to  instruct  the  jury  "  that  if  the  defendants  in- 
■titated  suit  against  plaratiffs  in  good  faith  without  malice  and  with  no  other  motive  than  to 
Rcover  a  debt  which  they  honestly  believed  were  due  by  plaintififs,  then  plaintiffs  cannot 
recover." 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
ooantv  of  San  Francisco,  entered  in  favor  of  the  plaintiffs,  and  from 
an  order  denying  the  defendants  a  new  trial.  The  opinion  states 
the  facts. 

Marcus  BoserUhal  and  W.  H.  Sharp,  for  the  appellants. 
Fox  dt  Kellogg,  for  the  respondents. 

Belcheb,  C.  0.  This  is  an  action  to  recover  damages  for  the 
malicious  prosecution  of  a  civil  action  against  the  plaintiffs. 

It  is  allied  in  the  complaint  that  on  the  twelfth  day  of  January, 
1881,  the  defendants,  not  then  having  any  reasonable  or  probable 
eanse  of  action  against  the  plaintiffs,  or  either  of  them,  maliciously, 
and  intMiding  to  harass,  oppress  and  injure  the  plaintiffs  in  their 
business,  good  name  and  credit,  commenced  an  action  in  a  justice's 
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court  to  recover  from  the  plaintiffs  the  sam  of  two  hundred  and 
ninety-nine  dollars  and  fifty  cents  for  goods  sold  and  delivered;  that 
a  writ  of  attachment  was  taken  out  at.  the  same  time  and  served  by 
attaching  certain  monevs  due  the  plaintiffs;  that  on  the  twenty-first 
day  of  the  same  month,  the  attachment  was  discharged  and  the 
moneys  held  thereonder  released,  upon  the  ground  that  the  acooonta 
sued  on  were  not  due  when  the  suit  was  commenced;  that  thereupon 
the  plaintiffs  in  said  action  voluntarily  dismissed  and  discontinued 
the  same;  that  at  the  time  of  the  issuance  of  the  attachment  the 
plaintiffs  were  engaged  in  manufacturing  and  selling  neck-wear  in 
the  city  of  Ban  Francisco,  and  that,  by  reason  of  the  suit  and  attach- 
ment, they  were  greatly  injured  in  their  credit  and  business,  and 
suffered  sreat  pain  of  mind;  that  the  plainti£b  were  forced  to  ex- 
pend, ana  did  expend,  the  sum  of  seventy-six  dollars  in  defense  of 
the  action  and  in  procuring  a  dissolution  of  the  attachment,  and 
that  thev  were  otherwise  damaged  thereby  in  the  sum  of  five  thou- 
sand dollars,  for  which  they  asked  judgment. 

There  was  a  general  demurrer  to  the  complaint,  which  was  prop- 
erly overruled. 

By  their  answer,  the  defendants  admitted  that  the  proceedings  in 
the  justice's  court  were  commenced  and  ended  as  alleged  in  the 
complaint,  but  they  denied  that  in  commencing  the  action  and  taking 
out  the  writ  of  attachment,  they  acted  maliciously  or  without  rea- 
sonable and  probable  cause.  On  the  contrary,  they  alleged  that 
they  acted  in  good  faith,  and  that  before  commencing  the  action 
they  stated  all  the  facts  and  circumstances  connected  with  the  trans- 
action, fully,  fairly  and  truthfully,  to  an  attorney,  who  was  admitted 
to  practice  law  in  all  the  courts  of  this  state,  and  that  after  such 
statement  they  were  advised  by  him,  and  verily  believed,  that  they 
had  good  and  present  causes  of  action  against  the  plaintiffs  herein, 
and  full  right  to  take  out  and  have  levied  upon  their  property  a  writ 
of  attachment;  that,  having  full  faith  in,  and  acting  upon  the  advice 
of,  their  attorney,  they  commenced  and  prosecuted  the  action  com- 
plained of. 

They  also  denied  that  by  reason  of  the  action  the  plaintiffs  suf- 
fered pain  of  mind,  or  were  injured  in  their  business  or  credit,  or 
were  in  any  way  damaged  in  tne  sum  of  five  thousand  dollars  or  in 
any  other  sum. 

Upon  the  issues  thus  raised  the  case  was  tried  before  a  jury,  and 
very  direct  and  positive  testimony  was  introduced  to  sustain  the 
contention  of  each  side.  The  verdict  was  in  favor  of  the  plaintiffs, 
and  the  appeal  is  by  the  defendants  from  the  judgment  and  an  order 
denying  a  new  trial. 

First— The  evidence  was  conflicting,  and  we  cannot  reverse  the 
judgment  on  the  ground  that  it  was  insufficient  to  justify  the  verdict. 

Second — The  court  instructed  the  jary  very  clearly  and  folly  upon 
most  of  the  questions  involved  in  the  case,  and  no  exception  was 
taken  by  the  defendants  to  any  of  the  instructions  given;  but  it 
refused  to  instruct  them,  at  the  request  of  defendants,  as  follows : 
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(I  4th — ^If  the  defendants  institated  suit  in  ihe  justice's  coort 

against  plaintifb  in  good  faith,  without  malice,  and  with  no  other 

motive  than  to  recover  a  debt  which. thej  honestly  believed  wasdne 

bj  plaintif&y  then  plaintiffs  cannot  recover  in  this  action,  and  jour 

yerdict  must  be  for  defendants." 
TLe  defendants  excepted  to  this  refusal,  and  now  assign  it  as 

error. 
We  think  the  instruction  should  have  been  given.     It  was  not 

refused  because  it  had  been  substantially  embraced  in  the  charge 

given  by  the  court,  nor  do  we  think  it  could  rightfully  have  been 

refused  for  that  reason. 
The  proposition  involved  in  the  instruction  asked  is  settled  law. 

The  authorities  in  support  of  it  are  numerous,  but  only  a  few  need 

be  cited. 
Speaking  of  an  action  for  malicious  prosecution,  this  court  has 

aaid: 

''  Malice  in  fact  must  be  shown  in  order  to  support  the  action, 
*  *  *  and  while  the  jury  may  find  the  fact  of  malice  from  the 
eircnmstances  of  the  want  of  probable  cause,  or  from  other  circum- 
stances established  in  the  case,  they  are  not  to  be  told  that  a 
wrongful  charge  made  without  probtfble  cause  is  per  se  malicious  in 
iactf  Harkrader  v.  Moore.  44  Cal.,  163. 

The  supreme  court  of  Alabama  reversed  a  judgment  because  the 
ooort  below  refused  to  instruct  the  jury  ''  that  if  the  defendants  did 
not  sue  out  the  attachment  with  malice,  or  from  a  disposition  to 
Tex  or  harass  the  plaintiff,  but  honestly  believed  that  they  had  rea- 
sonable and  probable  cause  to  sue  out  the  attachment,  then  the 
plaintiff  was  not  entitled  to  recover :"  Benson  &  Co.  v.  McOoy ,  36 
Ala.,  710. 

In  Siassachusetts  it  has  been  held  that  ' '  no  action  lies  for  one 
whoiie  property  has  been  attached,  and  who  has  suffered  much  dam- 
age in  consequence  of  a  civil  suit,  which  was  abated,  unless  the 
pioeecution  of  such  suit  were  malicious:*'  Lindsay  v.  Lamed,  17 
Mass.,  190. 

In  an  action  for  malicious  prosecution,  the  supreme  court  of  the 
United  States  used  the  following  language: 

"  It  is  abundantly  settled  that  no  suit  can  be  maintained  i^gainst 
Ui  nnsuccessf  ul  plaintiff  or  prosecutor,  unless  it  is  shown  amrma- 
tirely  that  he  was  actuated  in  his  conduct  by  malice,  or  some  im- 
proper or  sinister  motive.  Malice  is  essential  to  the  maintenance  of 
U17  such  action  and  not  merely  to  the  recovery  of  exemplary  dam- 
a^.    *     »     * 

'*In  Farmer  V.  Darling,  4  Burr.,  1,791,  one  of  the  earliest  re- 
ported cases,  if  not  the  earliest,  Lord  Mansfield  instructed  the  jury 
that  the  '  foundation  of  the  action  was  malice,'  and  all  the  judges 
ooQcnrred  that  '  malice,  either  express  or  implied,  and  the  want  of 
probable  cause,  must  both  concur.' 

*'  From  1766  to  the  present  day,  such  has  been  constantlv  held 
to  be  the  law,  both  in  England  and  this  country.     See  a  multitude 
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of  cases  collected  in  volame  8  U  S.  Digest,  first  serieSi  942  Pt.  95. 
And  the  existence  of  malice  is  always  a  qaestion  ezolasively  for  the 

S'  ry.  It  mast  be  found  by  them,  or  the  action  cannot  be  sustained, 
ence  it  mast  always  be  submitted  to  them  to  find  whether  it 
existed.  The  court  has  no  right  to  find  it,  nor  to  instract  a  jury 
that  they  may  return  a  verdict  for  the  plaintiff  withoat  it.  Even 
the  inference  of  malice  from  the  want  of  probable  cause  is  one 
which  the  jury  alone  can  draw;"  citing  a  large  number  of  cases: 
Stewart  v.  Sonnebom,  98  U.  8.,  192. 

It  follows  that  the  judgment  and  order  should  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

Seasls,  Cy  and  Foote,  0.,  concurred. 

Bt  the  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  reversed  and  the  cause  remanded  for  a 
new  trial. 

Mtbice,  J.y  DISSENTING.  I  think  the  instruction  was  substantially 
given.     I  therefore  dissent  from  the  judgment. 


No.  9,452, 

MooBE  V.   Cleab  Lake  Wateb  Wobes. 

In  Bm^k,    F%Ui  November  SO.  1886. 

Ihjukotion— DiysRsioN  or  Water— Riohts  or  AppROPRiATOR—ALLBOATioirs  or  Con- 
PLAINT.— In  an  action  by  an  appropriator  of  the  waters  of  a  natural  stream,  to  rwtrain  an 
unlawful  diversion  thereof,  the  complaint  need  not  show  that  the  plaintiff  is  in  a  poeition  to 
use  the  water  himself,  or  that  he  is  in  any  position  which  friyes  him  arif^ht  to  fnmish  it  to 
others.  An  allegation  that  he  has  a  right  to  the  use  and  enjoyment  of  the  piroperty  is  suffi- 
cient. 

Ths  Saue— Equitt  will  Kbstraik  Contindoob  Dr^KRSioK.— Equity  will  restrain  the 
continuous  wrongful  diversion  of  water,  at  the  instance  of  a  prior  appropriator  therraC, 
although  no  actual  damages  are  averred  or  proved.  Equitable  relief  is  granted,  in  eadb.  cases, 
to  prevent  the  wrongful  acts  from  ripening  into  a  right. 

Findings— SumoiENOT  or.— A  finding  that  '*  all  the  allegations  of  the  complaint  heran 
are  true,"  etc.,  and  that  '*all  the  allegations  of  the  answer  herein  are  untrue,"  is  sufficient. 

Appeal  from  a  judgment  of  the  superior  court  of  Yolo  oonnty, 
entered  in  favor  of  theplainti£f.  The  opinion  states  the  foots.  The 
opinion  in  department  is  reported  in  5  West  Coast  Bep.,  177. 

Fox  &  Kellogg,  for  the  appellant. 

fF.  B.  IVeadweUf  F.  E.  Baker  and  Wallace,  OreaiJiauae  dc  Blanding^ 
for  the  respondent. 

MoBRiBON,  G.  J.  This  case  comes  before  us  on  the  judgment  roll 
alone  and  the  principal  points  are  as  to  the  sufficiency  of  the  com- 
plaint and  findings  to  support  the  judgment.  The  alleged  cause  of 
complaint  is  the  diversion  of  water  by  defendant  from  plaintiff's 
diteh  from  a  stream  known  as  Cache  creek,  in  the  county  of  Yolo. 
There  are  two  counts  in  the  complaint;  the  first  of  which  alleges 
**  that  the  plaintiff  is  the  owner  and  in  the  possession  of  a  certain 
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water  diteh  in  said  Yolo  county,  generally  known  and  called  the 
Woodland  or  Moore's  ditch,  which  commences  and  heads  in  a  natural 
watereonrse  or  stream  flowing  through  said  county,  well  known  as 
'  Cache  creek/  at  a  point  in  said  creek  near  the  northeast  corner  of 
the  lands  belonging  to  the  estate  of  W.  J.  Campbell,  deceased,  and 
no8  thence  in  a  general  easterly  course  about  two  and  one-half 
miles  to  a  point  where  it  branches  or  forks,  one  branch  or  fork 
thereof  running  thence  in  a  general  southeasterly  direction  about 
fiye  miles,  and  the  other  brancn  or  fork  running  from  said  point  in 
a  general  northeasterly  course  about  two  and  one-half  miles. 

''  That  said  ditch,  during  all  the  times  hereinafter  mentioned,  had  the 
capacity  to  carry  one  hundred  and  eighty  cubic  feet  of  water,  running 
and  flowing  at  the  velocity  of  four  feet  per  second;  and  that  plaint- 
iff and  his  grantors  and  predecessors  in  interest,  have  been  the 
owners  of  and  in  the  possession  of  said  ditch,  aad  using  aud  opera- 
ting the  same  for  more  than  ten  years  next  before  the  commence- 
ment  of  this  action. 

' '  Plaintiff  further  alleges  that  he  is  the  owner  of  certain  water 
ri^ts,  viz. :  the  right  to  appropriate  and  take  out  from  the  waters  of 
said  <>kche  creek,  flowing  naturallv  therein  at  the  head  of  said 
ditc^  BO  much  water  as  said  ditch  has  the  capacity  to  carry  as 
aforesaid,  and  to  divert  the  same  into  and  through  said  ditch,  and 
to  use  said  water  and  furnish  the  same  to  others,  to  be  used  for 
domestic,  stock  and  agricultural  purposes;  and  that  he  and  his 
gnuitOTB  and  predecessors  in  interest  have  been  the  owners  of  such 
water  rights  continuously  for  more  than  ten  years  next  before  the 
commencement  of  this  action,  and  have,  during  said  time,  except 
when  such  rights  were  interrupted  by  defendant/  as  hereinafter 
stated,  been  in  the  uninterrupted  use  and  possession  of  such  water, 
and  diverted  the  same  at  said  point,  and  used  and  furnished  the 
same  to  others  to  be  used  for  domestic,  stock  and  agricultural  pur- 


**  Plaintiff  further  alleges  that  said  defendant,  by  means  of  a  dam 
ereeted  and  constructed  across  and  from  the  side  of  said  Cache 
creek  at  a  point  on  said  creek  about  thirty  miles  above  the  head  of 
plaintiff's  said  ditch,  is  now  taking  and  at  divers  times  during  the 
past  three  years  has  taken  and  diverted  and  appropriated  to  its  own 
use  the  waters  of  said  creek,  which  said  plaintiff  and  his  predeces- 
sora  were  entitled  to  have  flow  down  the  channel  of  said  creek  to 
and  into  the  head  of  plaintiff's  said  ditch  and  through  the  same  as 
~  ~,  and  has,  during  the  times  last  aforesaid  deprived,  and  is 
the  plaintiff  of  such  water,  and  thereby  prevented  plaintiff 
bom  receiving  into  his  said  ditch  the  waters  of  Cache  creek,  which 
said  plaintiff  and  his  predecessors  were  all  the  time  hereinbefore 
mentioned  entitled  to  have  flow  down  said  creek  and  into  his  ditch 
as  aforesaid. 

"That  defendant  claims  that  it  has  the  rip^ht  to  take  out  aud  di- 
vert said  water  and  prevent  the  same  from  flowing  dov 
Bel  ol  said  creek  ana  into  and  through  plaintiff's  said  ditch  and  the 
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right  to  deprive  plaintiff  of  said  water,  but  plaintiff  alleges  that 
snch  taking,  appropriation  and  diversion  of  the  waters  of  said 
creek,  by  the  defendant,  as  aforesaid,  is  unlawful  and  wholly  with- 
out right,  and  in  violation  of  the  rights  of  plaintiff,  to  the  great  and 
irreparable  injury  and  damage  of  plaintiff,  and  plaintiff  alleges  that 
said  water  so  diverted  by  defendants  as  aforesaid  and  prevented 
from  flowing  down  said  creek  and  into  plaintiff's  said  ditcn,  as  it  of 
right  OQght  to  flow,  is  of  great  value,  viz.,  of  the  value  of  four  dol- 
lars per  foot  for  twenty- four  hours;  and  that  plaintiff  has  been  and 
is  greatly  damaged  by  said  diversion. 

"Plaintiff  further  alleges,  that  said  ditch  of  defendant  is  a  per- 
manent ditch,  and  that  defendant  intends  and  threatens  to  continue 
to  divert  said  water  as  aforesaid  and  will  permanently  divert 
the  same  and  prevent  it  from  flowing  into  plaintiff's  said  ditch  where 
of  right  it  ought  to  flow,  if  not  restrained  bv  this  court,  and  that 
said  acts  and  threatened  acts  of  defendant  will  cause  great  and  irre- 
parable injury  to  plaintiff  if  not  prevented  by  a  decree  of  this 
court  enjoining  the  same." 

To  this  count  there  was  a  general  demurrer  that  the  complaint  did 
not  contain  facts  sufficient  to  constitute  a  cause  of  action,  which  was 
overruled  by  the  court  below,  and  here  the  point  is  made  that  the 
count  fails  to  show  that  the  plaintiff  is  in  a  position  to  use  the  water 
himself,  or  that  he  is  in  any  position  which  gives  him  a  right  to 
furnish  the  water  to  others. 

The  allegation  of  these  matters  is  not  essential  to  plaintilTs  right 
of  action.  If  he  has  a  right  to  the  use  and  enjoyment  of  the  prop- 
erty, that  is  sufficient  to  have  his  right  protected  against  invasion 
by  another,  and  his  ownership  of  the  property  carries  with  it  the 
right  to  any  lawful  enjoyment  of  it,  either  by  using  it  himself  or 
disposing  of  it  to  others. 

Another  point  is  that  there  is  a  perfect  remedy  at  law,  therefore, 
injunction  will  not  lie,  and  in  support  of  this  proposition  the  learned 
counsel  cites  Bichards  v.  Kirkpatiick  and  another,  53  Cal.,  433.  It 
is  true,  as  held  in  that  case,  that  a  party  is  not  entitled  to  an  injunc- 
tion in  a  case  where  he  has  a  plain,  speedy  and  adequate  remedy  at 
law,  but  that  is  not  this  case.  Here  the  plaintiff  complains  of  a 
continuous  wrongful  act  and  consequent  infringement  of  his  rights, 
and  therefore  prays  for  an  injunction  to  stay  such  continuous  injury, 
and  it  is  only  m  a  court  of  equity  and  by  means  of  an  injunction 
that  an  adequate  remedy  can  be  bad.  And  it  was  not  necessary  for 
the  plaintiff  to  aver  or  prove  actual  damages.  The  interposition  of 
a  court  of  equity  was  required  to  prevent  defendant's  wrongful  acts 
from  ripening  into  a  ri^ht,  and  on  that  ground  alone  the  inter- 
ference of  a  court  of  equity  was  properly  asked  and  granted:  Webb 
V.  Portland  Manufacturing  Company,  3  Sumner,  189. 

But  the  allegations  in  tne  complaint  showing  an  injury  inflicted 
by  defendant  upon  the  rights  of  the  plaintiff  are  sufficient:  2  Chittv 
on  Pleadings,  f  90- 2-4;  Lorenzv.  Jacobs,  2  West  Coast  Bep.,  722. 
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Although  not  sufficiently  definite  in  its  terms  the  oomplaint  was 
not  obnoxious  to  a  general  demurrer  and  the  demurrer,  on  the  sole 
ground  that  the  oomplaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  was  properly  overruled. 

What  we  have  said  with  reference  to  the  first  count  in  the  com«« 
plaint  applies  with  equal  force  to  the  second.  The  findings  are  that 
"all  the  allegations  of  the  complaint  herein  are  true  except  that  the 
capacity  of  the  ditch  of  the  plaintiff  therein  described  is  four  hun- 
dred and  thirty-two  cubic  feet  of  water  per  second. 

^'2.     That  all  the  allegations  of  the  answer  herein  are  untrue." 

These  finding  were  sufficient:  Pralus  v.  Pacific  O.  &  S.  M.  Co., 
35  Oal^  30;  Carey  v.  Brown,  68  Oal.,  180. 

Judgment  affirmed. 

Thobbton,  J.,  MoEeb,  J.  and  Mybiok,  J.,  concurred. 


No.  8,948. 

Cbebgeett  Mill  and  Tbanspobtatiok  Co.  v.  Hates  et  al. 

in  Bank.    Filed  Ntyvember  SO,  1SS6. 

IsjuNcnon— DESTBUonoN  OF  Navigable  Lake  —  Spboial  Injobt.— One  who  is,  and  for 
DHiT  yean  has  been^  the  owner  of  a  lumber  mill  upon  the  banki  of  a  navigable  lake,  which 
h  vaeoeasary  for  him  to  use  ia  transporting  Xoi^  to  his  mill,  is  sp3cially  injured  br  a  destruc- 
tioQ  of  the  naTigation  of  such  lake,  and  may  maintain,  in  his  own  name,  an  action  to  restrain 
Cbeinjozy. 

Appeal  from  a  judgment  of  the  superior  court  of  Dal  Norte  county^ 
eatered  in  favor  of  the  plaintiff.  The  opinion  states  the  facts.  The 
opinion  in  department  is  reported  in  6  West  Coaat  Bep.,  131. 

W.  A.  HamiUon^  J.  J.  De  Haven  and  J.  D.  H.  Chamberlain  for  the 
appellants. 

£.  0»  Knox  and  L.  F.  Cooper^  for  the  respondent. 

Thobmtoit,  J.  This  is  an  action  to  enjoin  defendants  from  iater- 
fdring  in  the  navigability  of  Lake  Eirl,  which  has  been  by  an  act  of 
the  legislature,  approved  February  4,  1874,  declared  navigable.  The 
lake  is  averred  to  be  in  fact  navigable. 

It  ifl  oontended  that  the  contemplated  interference  would  be  a 
public  injury;  that  the  complaint  does  not  show  any  special  injury 
to  the  plaintiff,  and,  therefore,  it  cannot  maintain  the  action.  In 
this  contention  we  cannot  concur. 

It  is  averred  in  the  complaint  that  the  plaintiff  is  the  owner,  and 
in  possession  of  a  mill,  situate  on  Lake  Ejtrl,  that  it  has  bean 
sach  owner,  and  so  possessed  of  this  mill  for  thirtsda  years  next 
last  past,  that  plaintiffs  business  is  the  mituafaitare  of  lumber  for 
sale  at  this  mill,  it  is  necessary  thit  pUiutiff  should  use  said  lake  in 
transporliog  the  saw  logs,  cut  from  its  lands,  to  said  mill,  and  that 
what  defendants  threaten  to  do  will  destroy  the  navigation  of  said 
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lake,  BO  that  the  logs  cannot  be  transported  to  said  mill.  We  think 
that  the  above  averments  show  a  special  injury  to  the  plaintiff. 

The  defenses  set  np  in  the  answer  were  demurred  to  and  the 
demurrer  was  sustained.  On  examination  of  the  answer  we  are  of 
opinion  that  the  court  committed  no  error  in  its  ruling. 

The  court  finds  that  all  the  allegations  in  the  complaint  were  true. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

MoBBiBON,  C.  J.,  Boss,  J.,  and  SHABPSTEiNy  J.y  concurred. 


No.  8,298. 

Gbaves  £t  al.  V.  Bakeb. 

Depofrtmenl  Two,    FUed  NitvemberSO,  1S86. 

D£CLABATION   OF    HOMESTEAD    BT    WiFB— SUBSBQUENT    TbUST    DeED    BT    HUSBAITD    18 

Void. — ^A  trust  deed,  executed  and  acknowledged  by  a  husband  alone,  to  his  wife,  is  void,  as 
against  a  prior  declaration  of  homestead,  made  by  the  wife,  on  the  property.  Under  section 
1,243  of  the  civil  code,  such  homestead  could  be  abandoned  only  by  a  declaration  or  a  grant 
executed  and  acknowledged  by  the  husband  and  wife. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Luis 
Obispo  county,  entered  in  favor  of  the  plaintiffs,  and  from  an  order 
denying  the  defendant  a  new  trial.    The  opinion  states  the  facts. 

W.  J.  dk  Wm,  Graves^  McD.  B.  Fenable,  Ernest  Oravea  and  Oraig 
(k  Meredith,  for  the  appellant. 

Oregory  dt  Shipaey,  for  the  respondents. 

Foots,  C.  Action  to  declare  a  trust  under  the  provisionB  of  a 
deed  made  by  Orogan  Graves  to  Miriam  Qraves,  his  wife.  The 
trust  deed  was  of  property  on  which  a  homestead  had  been  declared 
by  Miriam,  the  wife  of  Crogan  Graves,  before  the  trust  deed  was 
executed  and  delivered.  The  declaration  of  homestead  was  offered 
in  evidence  with  a  view  to  defeat  this  trust  deed.  It  was  excluded 
by  the  court. 

This  declaration  of  homestead  has  been  before  this  court  in  ihe 
case  of  Steiner  v.  Graves  ef.  aL,  No.  5,276,  and,  as  we  understand, 
it  has  been  declared  valid.  Bee  Ham  v.  Santa  Bosa  Bank,  62 
Oal.,  125.  Therefore,  it  could  only  be  abandoned  by  "a  declara- 
tion or  a  grant  thereof  executed  and  acknowledged"  by  Orogan 
Graves  and  Miriam  Graces,  his  wife:  Sec.  1,243,  0.  0.  The  trust 
deed  was  executed  and  acknowledged  by  Orogan  Graves  alone, 
hence  as  against  a  valid  declaration  of  homestead  it  was  void.  The 
court  below,  in  refusing  to  admit  in  evidence  this  declaration  of 
homestead,  committed  error  and  its  judgment  should  be  reversed. 

Seabls,  0.,  and  Beloheb,  0.  0.,  concurred. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  reversed  and  cause  remanded. 


\\  ^    Jt.Cal.] 
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No.  8,187,  8,904. 

Myebb  v.  McDonald  et  al. 

In  Bank.    Filed  November  SO,  1886. 

RiTiBSAL  or  JurovKNT— RxTBiAL,  Whsn  Must  bb  Had.— When  the  supreme  court 

rrenes  a  judgment,  on  motion  of  respondent,  and  orders  that  judgment  "be  and  the  same 
herebjT  reversed,  with  costs,  and  cause  remanded,"  the  parties  to  the  action  have  a  right 
|»  a  rekial  of  the  issues,  unless  there  is  something  in  the  opinion  of  the  court  or  the  oraer 
■uule  by  it,  restricting  the  operation  of  the  words  "  reversed  and  remanded.*^  In  such  case  it 
is  error  for  the  lower  court  to  refuse  a  retrial 

Bbzacr  of  Contract— EviDSNCS  of  Consideration.— Where  a  promise  is  made  on  oon- 
sidention,  inter  alia,  that  the  plaintiff  would  nut  become  intoxicated  in  a  certain  place  and 
doiiog  a  certain  period,  evidence  that  the  plaintiff  became  intoxicated  is  admissible,  in  aa 
action  by  him  to  recover  for  breach  of  such  promise. 

Pbockkdino  With  Trial  After  Continuance  as  to  one  Defendant— Waiver  of  Irreo- 
CLiJUTT.— Proceeding  with  a  trial  as  to  one  defendant,  after  a  continuance  has  been  granted 
m  to  another,  conceding  it  to  be  error,  cannot  be  taken  advantage  of  by  the  adverse  party, 
if  he  did  not  object  to  euch  mode  of  procedure  before  the  trial  was  commenckl. 

FiNDiiia— Amount  "  Due  "  Means  Owing  and  Unpaid.— Where  issue  is  raised  as  to 
whether  or  not  a  promissory  note  had  been  paid,  a  finding  that  certain  sums  were  "due  *' 
thereon,  is  equivalent  to  a  finding  that  such  sums  are  owing  and  unpaid. 

Appeals  from  judgments  of  the  superior  oonrt  0i  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendants.  The 
opinion  states  the  facts. 

Wallace  dt  Hastings,  for  the  appellants. 
8.  8,  Wrighif  for  the  respondent. 

Thobnton,  J.  There  are  three  appeals  in  this  action — one  from  a 
jadgment  in  favor  of  J.  M.  McDonald,  another  from  an  order  refas- 
mg  to  set  aside  the  judgment,  No.  8,187,  and  another  from  a  judg- 
ment in  favor  of  M.  L.  McDonald. 

The  cause  came  on  for  trial  by  the  court  on  the  twenty-fifth  of 
Jannary,  1881.  After  hearing  the  evidence  offered,  the  court  ordered 
jadgment  in  favor  of  J.  M.  McDonald,  and  postponed  the  further 
trial  of  the  cause  as  between  the  plaintiff  and  M.  L.  McDonald  until 
the  twenty-fifth  of  July,  1881.  On  this  latter  date,  the  court  below 
orally  announced  that  judgment  would  be  given  in  favor  of  M.  L. 
McDonald,  and  directed  findings  to  be  prepared  and  submitted  to 
the  court.  Before  the  findings  were  signed,  the  attorney  for  Mc- 
Donald directed  the  clerk  of  the  court  to  enter  the  judgment  ren- 
<lered  in  his  favor,  and  such  judgment  was  recorded  on  the  seventh 
<rf  October,  1881. 

From  this  judgment  the  plaintiff  prosecuted  an  appeal  to  this 
«oart.  When  this  appeal  was  taken  and  perfected  the  findings  had 
not  been  signed  by  the  judge  who  tried  tne  case,  and  findings  had 
Berer  been  waived.  In  his  bill  of  exceptions  taken  to  be  used  on 
the  appeal  from  this  judgment,  the  plaintiff  specified  as  the  errors 
on  which  he  would  rely  to  reverse  the  judgment,  the  failure  to  si^ 
and  file  findings  of  fact,  and  errors  of  law  occurring  at  the  trial  m 
the  rejection  of  evidence  offered  by  plaintiff.  The  bill  of  exceptions 
just  referred  to  was  sufficient  to  bring  these  errors  before  the  ap- 
pellate court.  M.  L.  McDonald  afterwards  moved  the  supreme 
court  for  leave  to  confess  error,  and  for  an  order  reversing  the  judg- 
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ment  and  remanding  the  cause  for  farther  proceedings.  This  motion 
was,  on  the  thirteenth  of  March,  1882,  granted,  and  the  order  was 
entered  accordingly.  The  order  entered  was  that  the  judgment  "  be 
and  the  same  is  hereby  reversed  with  costs  and  cause  remanded.*' 

A  remittitur  containing  this  order  was  duly  sent  down  to  the  lower 
court.  On  the  filing  of  this  remittitur  in  the  court  below,  plaintiff 
moved  that  the  cause  be  placed  on  the  calendar  for  trial,  as  to  the 
issues  between  plaintiff  and  M.  L.  McDonald.  This  motion  was 
denied  and  plaintiff  excepted. 

The  defendant,  M.  L.  McDonald,  moved  the  court  below  for  leave 
to  present  findings  of  fact  and  conclusions  of  law  on  the  trial  of  this 
action,  for  signature  by  the  judge,  and  that  judgment  be  entered 
thereon.  This  motion  was  granted,  and  plaintiff  excepted.  The 
court  then  proceeded  to  have  findings  filed  and  judgment  entered  on 
them  in  favor  of  M.  L.  McDonald. 

In  Steams  v.  Aguirre,  7  Oal.,  443,  it  was  held  that  after  the  re- 
versal of  an  erroneous  judgment,  the  parties  to  the  action  have  the 
same  rights  which  they  originally  had.  This  rule  was  approved  in 
Phelan  v.  San  Francisco,  9  Oal.,  16,  and  in  Argenti  v.  San  Fran* 
Cisco,  30  Oal.,  459.  In  Byan  v.  Tomlinson,  39  Oal.,  639,  where  this 
court  had  rendered  judgment  in  these  words,  '  *  judgment  reversed 
and  cause  remanded/'  and  it  was  contended  that  such  an  order  ended 
the  case,  so  that  it  could  not  be  retried,  the  court  said :  **  There  is 
no  force  in  the  suggestion  that  the  decision  of  this  court  on  the 
former  appeal  ended  the  case,  so  that  it  could  not  be  retried.  The 
other  was  '  judgment  reversed  and  cause  remanded.'  Unless  it  was 
apparent  from  the  opinion  of  the  court  that  the  adjudication  was 
intended  to  be  a  final  disposition  of  the  cause,  the  effect  of  the  re- 
versal was  only  to  set  aside  the  judgment,  that  a  new  trial  might 
be  had.  This  point  has  been  several  times  decided  by  this  court.'* 
The  court  then  cites  Argenti  v.  San  Francisco,  Steams  v.  Aguirre  and 
Phelan  v.  San  Francisco,  tU  supra,  39  Oal. ,  646.  Substantially  the 
same  ruling  was  made  in  Irwin  v.  Towne,  43  Oal. ,  23,  and  Ohandler 
V.  Peoples'  Savings  Bank,  3  West  Ooast  Bep.,  623.  See  2  Hayneon 
N.  T.  and  App.,  904-907.  We  understand  that  the  above  is  the  set- 
tled rule,  unless  there  is  something  in  the  opinion  of  the  coart  or 
the  order  made  by  it,  restricting  tne  operation  of  the  words  ''  re- 
versed and  remanded."  In  this  case  there  was  no  opinion,  and  the 
order  did  not  restrict  the  meaning  of  the  words  reversed  €Lni  remanded 
used  in  it.  They  have  their  ordinary  meaning,  and  the  court  erred 
in  not  according  the  plaintiff  a  new  trial. 

We  find  no  error  in  admitting  the  evidence  offered  by  defendant 
M.  L.  McDonald  as  to  the  intoxication  of  plaintiff.  Li  the  com- 
plaint it  is  averred  that  the  promises  of  the  defendant,  M.  L.,  for 
the  breach  of  which  this  action  was  brought,  were  made  in  consider- 
ation, inter  alia,  of  plaintiff's  promise  not  to  become  intoxicated 
within  the  limits  of  the  properties  of  the  Santa  Bosa  Water  Works 
Oompany  and  the  Santa  Bosa  Street  Bailroad  Oompany,  or  within 
the  limits  of  the  town  of  Santa  Bosa,  daring  his  (plaintiff's)  super- 
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intendenoy  of  the  Water  Works  Company  and  of  the  Bailroad  Com- 
pany above  mentioned.  The  evidence  was  offered  on  this  issae  and 
it  was  properly  admitted. 

We  pass  to  the  consideration  of  the  appeal  from  the  judgment  in 
favor  of  J.  M.  McDonald. 

The  plaintiff  complains  that  the  caase  was  continued  to  M.  L. 
McDonald  and  the  trial  then  proceeded  against  J.  M.  McDonald 
alone. 

The  record  shows  that  such  was  the  procedure.  But  when  this 
course  was  adopted  there  was  no  objection  by  plaintiff.  Plaintiff 
not  only  did  not  object  to  the  procedure  adopted,  but  amended  his 
complaint  in  material  matters  as  to  defendant  M.  L.  McDonald,  on 
which  the  subsequent  trial  as  to  that  defendant  was  had. 

Conceding  the  course  taken  by  the  court  below  to  have  been  ir- 
regular, it  would  be  improper  in  this  court  to  order  a  reversal  of 
either  judgment  or  order,  when  it  appears,  as  in  this  case,  that  such 
course  was  had  without  objection  by  plaintiff.  The  plaintiff,  by  his 
condact,  waived  the  right  to  object  to  the  course  pursued  herein, 
which  was  nothing  more  than  an  irregularity:  Clapp  v.  Graves,  26 
N.  Y. ,  418. 

It  would  be  highly  unjust  to  allow  the  plaintiff  to  object  now  to  a 

Crooedure  to  which*  he  consented  by  not  objecting  in  the  court  bo- 
^w  before  the  trial  was  entered  on,  when  he  should  have  made  the 
objection.  He  should  not  be  allowed  thus  to  speculate  on  the 
result  of  the  trial — taking  advantage  of  such  result  if  in  his  favor 
and  annulling  it  if  adverse  to  him. 

It  is  said  that  there  is  no  finding  on  the  issue  raised  by  the  cross- 
complaint  of  J.  M.  McDonald,  and  the  answer,  on  the  point  that  no 
part  of  the  principal  or  interest  of  the  note  upon  which  judgment 
was  entered,  had  been  paid. 

The  finding  on  this  point  is  "that  there  is  due  from  plaintiff  to 
defendant,  James  M.  McDonald,  the  whole  of  the  principal  sum  of 
said  promissqry  note,  together  with  accumulated  interest  thereon, 
in  accordance  with  the  terms  of  said  note,  amounting,  on  the 
twenty-fifth  of  January,  1881,  to  eighteen  thousand  eight  hundred 
and  ninety-one  dollars  and  sixteen  cents,  making  in  the  aggregate 
the  sum  of  twenty-six  thousand  eight  hundred  and  ninety-one  dol- 
lars and  sixty-nine  cents." 

The  findings  further  state  "that  the  rate  of  two  and  one -half  per 
cent  on  the  sum  twenty-six  thousand  eight  hundred  and  ninety-one 
doUars  and  sixty-nine  cents,  the  amount  found  due  in  the  case,  viz., 
six  hundred  and  seventy-two  dollars  and  twenty-five  cents,  is  a 
reasonable  counsel  fee  for  counsel  of  defendant,  James  M.  Mc- 
Donald.^ 

And  the  court  finds  the  following  conclusions  of  law,  "  that  de- 
fendant, James  M.  McDonald,  is  entitled  to  recover  of  the  plaintiff, 
J.  S.  Meyers,  the  sum  of  twenty-six  thousand  eight  hundred  and 
ninety-one  dollars  and  sixty-nine  cents,  the  amount  of  principal 
and  inlereat  due  on  said  note,  and  the  sum  of  six  hundred  aud 
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seventy-two  dollars  and  seventy-five  cents,  the  amount  of  said 
counsel  fees,  making  in  the  aggregate  the  sam  of  twenty- seven 
thousand  five  hundred  and  sixty-three  doUars  and  ninety -four  cents, 
besides  costs  of  suit;  and  to  have  the  said  stock  sold  by  the  sheriff 
of  the  city  and  county  of  San  Francisco,  Oalifornia,  and  the  pro- 
ceeds applied  to  the  payment  of  the  said  amounts,  and  for  judgment 
to  be  docketed  against  the  said  plaintiff  for  any  deficiency  which 
may  remain  after." 

We  think  the  clauses  selected  from  the  findings  and  the  concla- 
sions  of  law  show  that  the  word  in  the  findings  criticised  is  used 
in  the  sense  of  owing  and  unpaid,  and  that  something  more  than  a 
conclusion  of  law  is  stated  by  using  the  word  ''due,"  and  that  the 
fact  is  found  that  the  sum  recovered  has  never  been  paid  to  defend- 
ant, J.  M.,  by  plaintiff. 

We  think  the  court  found  on  all  the  material  issues  joined  by 
plaintiff  and  J.  M.  McDonald. 

We  perceive  no  error  in  denying  plaintiffs  motion  to  set  aside  the 
judgment,  for  the  reason  that  the  trial  was  had  without  objection  by 

{)laintiff,  the  judgment  which  was  rendered  and  entered  following 
ogically  upon  the  findings  of  fact  reached  on  the  trial  so  had. 

For  the  foregoing  reasons  the  judgment  in  favor  of  M.  L.  Mc- 
Donald is  reversed  and  the  cause  remanded  for  a  new  trial,  and  the 
judgment  and  order  in  favor  of  James  M.  McDonald  is  affirmed. 
So  ordered. 
Mteice,  J.,  MoBBisoN,  0.  J.,  and  Boss,  J.,  concurred. 


No.  8,360. 

Gbaves  v.  Baeeb. 

IMpartment  Two.    Filed  November  SO,  188b, 

Hohkbtbad—Statement  of  Value.— a  statement  in  a  declaration  of  homestead  that  the 
cash  value  thereof  is  "aboat  four  thousand  dollars,"  is  a  sufficient  statement  of  the  value  of 
the  homestead. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Luis  Obispo 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing  the  plaintiff  a  new  trial.     The  opinion  states  the  facts. 

W,  J.  dk  Wm.  Graves,  McD.  B.  Venable,  Ernest  Graves  and  Oraig 
&  Meredith,  for  the  appellant. 

Oregory  &  Shipsey,  for  the  respondent. 

FooTE,  C.  The  plaintiff  sued  in  ejectment.  The  land  involveJ 
in  the  controversy  was  the  same  as  that  upon  which  this  court  held 
a  valid  homestead  had  been  declared  by  Miriam  Graves,  the  wife  of 
Crogan  Graves,  in  case  of  Steiner  v.  Ghraves,  No.  5,276,  unreported. 
The  plaintiff  offered  this  declaration  of  homestead  in  evidence  to 
support  his  right  of  possession  to  the  land  in  controversy;  it 
excluded  by  the  court  below,  and  is  assigned  as  error  here. 
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The  groand  of  the  exolnsion  was  that  the  words  ' '  the  cash  value 
of  said  homestead  is  aboat  four  thousand  dollars,  gold  coin,"  in  the 
declaration  did  not  state  clearlj  and  explicttlj  the  value  of  the 
homestead. 

But  this  court,  as  we  have  seen,  in  the  case  of  Steiner  v.  Graves, 
supra,  held  those  words  to  be  sufficient. 

Therefore,  the  judgment  should  be  reversed  and  the  cause  re- 
manded. 

B2LCHBB,  C.  C,  and  Searls,  C,  concurred. 

By  the  Ooubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  reversed  and  cause  remanded. 


No.  11,119. 
MiLLEB  V.  KiSTEB. 

In  Bank,    FUed  Nwfember  SO,  1886, 

Public  Opficebs— Lboislatobb  KAT  Rbduob  Salabibs. — Salaried  pablio  offices,  created 
by  the  legislature,  are  not  held  by  contract  or  grant.  The  le^lature  has  full  control  over 
them,  umewi  restricted  by  the  constitution,  and  may  abolish  them  altogether,  or  impose 
QpoQ  them  new  duties  or  reduce  their  salaries.  But,  under  the  constitution  of  1879»  the 
]4:isUture,  in  exercising  its  power  over  such  officers,  must  control  and  regulate  them  by 
general  laws. 

COUNTT  GOVBRKMENT   ACT  OF  1883 — AMBNDATORT  AOTS  OF   1885  CONSTBOED— SpCOIAL 

LmsLATiON.  —The  acts  of  1885.  amending  the  county  government  act  of  1883,  are  general 
Iswsnpon  the  subjects  embraced  by  them.  i.  e.,  the  classi6cation  of  counties,  and  the  com- 
pensation of  officers  within  the  classified  counties.  But  as  general  laws,  the  legislature 
restricted  their  operation  as  follows: 

'*  Sec  3.  The  salaries  herein  provided  shall  not  take  effect  nor  be  in  force  until  the  ex- 
pirstion  of  the  terms  of  the  present  officers,  except  as  hereinafter  provided. 

"Sec.  4.  The  salaries  herein  provided  for  the  officers  of  the  tenth,  thirtj-fifth  and  forty- 
nzth  dasses  ahall  take  effect  and  be  in  force  from  and  after  the  first  day  of  the  first  month 
DexisQoceeding^  its  passage.**  Hdd,  ttiat  such  restriction  prevented  the  uniform  operation  of 
tbe  law,  and  was.  in  effect,  speciiJ  and  local  legislation,  and,  therefore,  unconstitutional,  under 
sabdivision  29,  article  iv.,  ot  the  constitution. 

Appeal  from  a  judgment  of  the  superior  court  of  Mono  county^ 
entered  in  favor  of  the  defendant.     The  opinion  states  the  facts. 

0.  F,  Hakes,  for  the  appellant. 
W.  0.  Parker,  for  the  respondent. 

McEeb,  J.  Application  for  a  writ  of  mandate  to  compel  the 
county  auditor  of  Mono  county  to  draw  a  warrant  on  the  county 
treasury,  in  favor  of  the  petitioner  for  the  sum  of  two  hundred  and 
fifty  dollars,  which  he  claims  to  be  due  and  owing  to  him  by  the 
ooanty  for  his  salary  as  county  clerk  of  the  county  for  the  month 
of  March,  1885. 

The  petitioner  was  elected  at  the  general  election  in  1884.  He 
qoaUfira  according  to  law,  and  entered  on  the  discharge  of  his 
official  duties  on  the  first  Mooday  in  January,  1885.  From  that 
time  until  the  first  of  April,  1885,  he  received  compensation  for 
his  services  at  the  rate  of  two  hundred  and  fifty  dollars  per  month, 
under  the  provisions  of  an  act  entitled  *'  an  act  to  establish  a  uni- 
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form  system  of  county  and  township  governments,"  approved  four- 
teenth* of  March,  1883:  Stats.  1883,  page  299. 

By  the  provisions  of  that  act  Mono  county,  having  a  population 
of  more  than  seven  thousand,  and  less  than  seven  thousand  five 
hundred  entered  the  class  of  counties  known  and  designated  as  the 
thirty -fifth  class;  and  the  compensation  of  the  county  clerk  of  the 
county  was  fixed  at  three  tnousand  dollars  per  annum,  payable 
monthly  out  of  the  county  treasury  upon  warrants  to  be  drawn  by 
the  county  auditor:  Sections  162,  163,  169,  pages  334,  354,  363, 
stats.  1883. 

But  on  the  first  of  April,  1885,  when  the  petitioner  made  demand 
of  the  auditor  for  his  usual  warrant  for  the  month  of  March,  the 
auditor  refused  him  a  warrant  for  any  greater  sum  than  one  hundred 
and  thirty-three  and  one-third  dollars,  upon  the  ground  that  the 
legislature  by  an  act  passed  on  the  eigthteenth  of  March,  1885, 
reduced  salaries  of  county  clerks  of  the  thirty-fifth  class  to  one 
thousand  six  hundred  dollars  per  annum. 

The  power  of  the  legislature  to  regulate  the  compensation  of  all 
county  and  township  ofiicers  in  proportion  to  duties,  and,  for  that 
purpose,  to  classify  the  counties  of  the  state  bv  population,  is  un- 
questionable. In  the  exercise  of  that  power,  the  legislature,  by  the 
act  of  1883,  carried  out  the  commands  of  the  constitution  upon 
those  subjects;  and  the  act  has  been  adjudged  by  this  court  consti- 
tutional: Longan  v.  Solano  countv*  65  Oal.,  122. 

But  on  the  eighth  of  March,  1885,  the  legislature,  by  several 
enactments,  revised  the  act  of  1883,  by  amending  the  one  hundred 
and  sixty-second  section  "  relating  to  the  classification  of  counties,*' 
and  "by  amending  and  revising  and  subdividing  into  new  sections  " 
a  number  of  the  sections  of  the  act,  among  which  was  section  163 
relating  to  the  compensation  of  county  officers  in  counties  of  the 
thirty-fifth  class,  etc:  Statutes  of  1885,  166, 194,  195. 

The  classification  of  Mono  county  was  not  changed  by  the  amend- 
ments. The  county  still  remained  in  the  thirty-fifth  class.  Bat  it 
was  provided  that  the  county  officers  of  that  class  shall  '^reoeive  as 
compensation  for  the  services  required  of  them  by  law  or  by  virtue 
of  their  office  the  following  salaries,  to  wit: 

''1.  The  county  clerk  one  thousand,  six  hundred  dollars  per 
annum,"  etc. 

The  enactments  of  1885  were  made  during  the  incumbency  of  the 
petitioner  in  office  and  the  act  of  1883  was  passed  before  his  election, 
and  was  in  force  as  law  when  he  qualified  and  entered  into  office. 

But  it  is  well  settled  that  salaried  public  offices,  created  by  the 
legislature,  are  not  held  by  contract  or  grant.  The  legislature  has 
full  control  over  them,  unless  restricted  by  the  constitution,  and 
may  abolish  them  altogether,  or  impose  upon  them  new  duties,  or 
reduce  their  salaries:  Attorney  General  Squires,  14 Oal.,  12;  Christy 
V.  Board  of  Supervisors,  39  Id.,  3. 

Yet,  in  exercising  its  powers  over  such  offices  and  officers,  the 
legislature  must  control  and  regulate  them  by  general  laws  free 
from  any  unconstitutional  provision. 
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The  amendatory  acts  passed  in  1885  must  be  regarded  as  general 
laws  upon  the  subjects  embraced  by  them,  t.  e.,  the  classification  of 
counties  and  the  compensation  of  officers  within  the  classified 
oonnties.  But  as  general  laws,  the  legislature  restricted  their  oper- 
ation as  follows: 

"Sec.  3.  The  salaries  herein  provided  shall  not  take  effect  nor 
be  in  force  until  the  expiration  of  the  terms  of  the  present  officers, 
except  as  hereinafter  provided. 

"hfec.  4.  The  salaries  herein  provided  for  the  officers  of  the 
tenth,  thiriy*  fifth  and  forty-sixth  classes  shall  take  effect  and  be^  in 
force  from  and  after  the  first  day  of  the  first  month  next  succeeding 
itspassage." 

Bj  these  sections,  the  operation  of  the  law  upon  the  subject  of 
the  compensation  of  officers  in  the  fifty- two  counties  of  the  state, 
except  tne  counties  of  Uiree  classes,  is  suspended  until  the  expira- 
tion of  the  terms  of  the  then  incumbents  in  office,  and  is  put  in  lorce 
ahnoBt  immediately  upon  officers  of  the  three  specified  classes. 

Unqnestionably,  the  legislature  has  power  to  suspend  the  opera- 
tion of  the  general  laws  of  the  state.  ''  But  when  it  does  so,"  says 
Cooley,  in  his  work  on  Constitutional  Laws,  page  391,  '*  the  suspen- 
sion must  be  general,  and  cannot  be  made  in  individual  cases  or  for 
particular  localities." 

A  law  speaks  from  the  time  of  its  going  into  effect:  People  v. 
Johnson,  6  Gal.,  673.  In  forty-five  of  the  forty-eight  classes  into 
which  the  fifty-two  counties  of  the  state  have  been  divided,  the  stat- 
utes of  1885  do  not  speak  at  all.  They  speak  only  in  counties  of 
three  classes.  In  other  words,  after  classifying  the  counties  of  the 
state,  and  regulating  the  conipensation  of  the  county  officers  therein, 
file  laws  by  which  the  classification  and  regulation  are  accomplished 
are  declaimed  inapplicable  during  the  terms  of  office  of  officers  of 
forty-five  of  the  forty-eight  classes,  and  applicable  during  the  terms 
of  office  of  three  classes  only;  the  operation  of  the  law  is,  therefore, 
exceptional  and  eccentric,  and  is  causative  of  discrimination  between 
the  officers  upon  which  it  is  to  operate.  It  in  effect  declares  that 
the  law  shall  not  operate  upon  the  large  majority  of  county  officers 
in  the  counties  of  the  state,  but  shall  operate  upon  the  officers  of 
three  or  four  counties  only.  The  very  few  are  thereby  excluded 
bom  the  privileges  accorded  to  the  many.  This  the  legislature  could 
Qot  do.  The  constitution  requires  that  all  laws  of  a  general  nature 
shall  have  a  uniform  operation:  Sec.  11,  art.  i. 

Where  particular  persons  are  excepted  from  the  operation  of 
a  general  law,  it  destroys  the  uniformity  of  its  operation:  Omnibus 
B.  B.  Go.  V.  Baldwin,  57  Gal.,  165.  So  it  is  said  in  Teshneaher  v. 
French,  24  Gal.,  644:  "The  legislature  cannot  discriminate  or 
grant  an  indulgence  to  one  which  is  not  accorded  to  another.  Every 
general  law  must  have  a  uniform  operation,  that  is  to  say,  it  must 
operate  equally  upon  all  persons  and  upon  all  things  upon  which  it 
sdsatall."  Besides,  the  section  of  the  law  which  produces  such 
effect  is  special  and  local  legislation  and  objectionable  to  subdivi- 
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sion  29,  article  iv.,  of  the  oonstitntion.  As,  therefore,  section  4  of 
the  act  of  1885,  page  195,  stats.  1885,  has  the  effect  of  destrojiag 
the  nniformity  of  the  operation  of  the  law,  and  is.  special  and  local 
in  its  character,  it  is  an  unconstitutional  provision:  Christy  v. 
Board  of  Supervisors,  39  Cal.,  3.  That  being  the  case,  the  peti- 
tioner is  entitled  during  his  incumbency  in  office  to  the  compensa- 
tion awarded  him  under  the  act  of  1883. 

Judgment  and  ordered  affirmed. 

Morrison,  0.  J.,  concurred. 

Boss,  J. ,  Myrioe,  J.,  CONOURRING.  We  concur  in  the  judgment  on 
the  ground  that  section  4  of  the  act  of  1885,  is  in  effect  a  special  law 
as  respects  the  counties  therein  referred  to,  which,  by  the  twenty- 
ninth  subdivision,  section  25,  of  article  iv.,  of  the  constitution,  the 
legislature  is  prohibited  from  passing. 


No.  8,981. 

Hand  v.  Hand. 

In  Bank,  Filed  November  SO,  1885, 

Mabrikd  Woman— Dbxd — ^Estoppel  to  Dint  Suffioibnot  or  Aoknowlhdomxivt.— Tlie 

{>laintiff,  ever  nince  1855,  had  been  a  married  woman,  her  hosband  being  a  resident  of  En;;- 
and.  The  plaintiif ,  in  1863,  formed  a  meretricioiu  union  with  the  defendant,  and  they  lived 
together,  in  California,  as  husband  and  wife,  down  to  the  year  1878.  The  deeds  in  question 
were  executed  by  her,  one  in  1873  and  the  other  in  1878.  They  were  acknowledged  by  her  as 
a  fetM  aoU,  but^not  in  Uie  form  prescribed  by  statute  for  the  acknowledgment  of  a  married 
woman.  Held,  that  the  plaintiff,  by  her  conduct,  had  estopped  herself  nom  invoking  such 
statute  for  the  purpose  ot  defeating  ner  deeds. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant.  The 
opinion  states  the  facts. 

Qeorge  D.  Shadbume,  for  the  appellant. 
Uoyd  dk  Wood,  for  the  respondent. 

MoBRisoN,  C.  J.  This  case,  which  comes  before  us  on  the  judg- 
ment roll,  is  a  suit  to  quiet  title  to  certain  lots  of  land  in  the  city  of 
San  Francisco.  It  is  conceded  that  the  property  in  question  was  at 
one  time  owned  by  the  plaintiff,  it  having  been  purchased  and  paid 
for  with  her  separate  funds.  But  it  is  claimed  that  the  defendant 
has  succeeded  to  the  ownership  thereof  by  virtue  of  certain  instru- 
ments executed  by  the  plaintiff  to  the  defendant.  The  sufficiency 
of  those  instruments  to  convey  the  title  is  the  Question  before  us. 
It  was  held  in  the  superior  court  that  the  defenaant  had  acquired 
the  title  of  the  plaintiff,  and  judgment  was  rendered  in  his  favor. 
The  appeal  is  from  that  judgment. 

It  appears  from  the  findings  in  the  case  that  the  plaintiff  was  a 
married  woman,  her  husband  being  a  resident  of  England,  but  for  a 
great  many  years  living  separate  and  apart  from  her  husband.     As 
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early  as  1863  a  meretricions  anion  was  formed  by  plaintiff  and  de« 

fendant,  and  they  had  lived  in  California  as  husband  and  wife  from 
1863  down  to  the  year  1878.  The  first  finding  is  ''  that  plaintiff  is, 
and  ever  since  the  sixth  day  of  October,  1855,  hath  been  the  lawful 
wife  of  one  William  Nickels." 

"2(1.  That  during  all  this  time  the  said  William  Nickels  hath 
been,  and  still  is,  a  resident  of  Oolohester,  England,  and  hath  nover 
been  in  the  state  of  California  or  in  the  tJnited  States  of  Amorica. 
"3d.  That  plaintiff  and  said  Nickels  have  not  lived  or  cohabited 
together  since  1863,  but  that  plaintiff  and  defendant  lived  and  co- 
habited  together  as  husband  and  wife  from  1863  to  1878;  that  plaint- 
iff has  been  a  resident  of  this  state  continuously  since  1868." 

It  is  conceded  on  both  sides  that  the  certificate  of  acknowledg- 
ment to  the  deed,  attempting  to  convey  the  property  in  question 
made  by  plaintiff  to  defendant  under  the  name  of  Mary  Ann  Hand, 
on  the  thirteenth  day  of  August,  1873,  is  not  in  the  form  prescribed 
by  the  statute  for  the  deeds  of  married  women,  but  as  the  eleventh 
finding  shows,  is  in  the  form  prescribed  by  the  statute  for  the 
acknowledgment  of  a  feme  sole,  and  not  in  the  form  prescribed  for 
the  acknowledgment  of  a  married  woman.  Afterward,  to  wit,  oq 
the  twentr- seventh  day  of  July,  1878,  she  executed  another  instru- 
ment to  the  defendant,  acknowledged  in  like  manner,  which  said 
instrnment  was  in  the  name  of  Mary  Ann  Halls. 

Bat  was  the  conduct  of  the  plaintiff  such  as  to  take  from  her  the 
light  to  invoke  the  statute  referred  to  for  the  purpose  of  defeating 
her  deed  ?  We  are  of  the  opinion  that  it  was.  During  the  entire 
period  of  her  residence  in  California  she  was  never  known  as  th^ 
vife  of  Nickels,  but  passed  as  the  wife  of  Hand,  with  whom  she  was 
living  as  his  wife,  but  to  whom,  it  is  not  pretended,  she  ever  was 
married;  and  A  part  of  the  time  she  passed  by  her  maiden  name  of 
Miaty  Ann  Halls.  Indeed,  she  had  done  all  she  could  do  in  the 
absence  of  a  legal  divorce  to  separate  herself  from  her  lawful  hus- 
band, and  after  many  years  ignoring  her  husband  she  seeks  to 
avail  herself  of  the  plea  of  marriage  to  defeat  an  instrument  made 
and  delivered  by  her  as  her  deed.  This  case  does  not  differ  in  prin- 
ciple from  that  of  Beis  v.  Lawrence,  decided  by  this  court  and 
reported  in  63  Cal.,  129.  See  also  Rosenthal  v.  Mayhew,  33  Ohio 
St.,  155. 

There  are  other  points  made  by  the  respondent,  but  it  is  not 
necessary  to  consider  them,  as  we  think  the  judgment  must  be 
affirmed  on  the  one  already  stated. 

Judgment  affirmed. 

MiBiCK,  J.,   concurred. 

Thornton,  J.     I  concur  in  the  judgment. 

Boss,  J.,  CONCUBBING.  1  agree  that  the  plaintiff  should  be  re- 
garded as  a  single  woman.  The  propertv  to  which  she  asserts 
title  was  acquired  by  her  in  this  state.  Her  husband  has  never 
been  within  the  United  States.     For  twenty  odd  years  she  has  re- 
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pndiated  her  marital  relatioDS,  and  condncted  herself  without  regard 
to  them.  Under  such  circumstances,  to  permit  her  to  fall  back 
upon  them  and  void  her  deed*on  the  ground  that  the  certificate  of  the 
notary  does  not  recite  that  she  was  examined  ''  separate  and  apart*' 
from  ner  husband  with  whom  she  has  held  no  relations  for  more 
than  twenty  years  and  who  has  never  been  in  this  country,  seems  to 
me  to  be  beyond  all  reason.  I  therefore  concur  in  the  conclusions 
reached  by  the  chief  justice. 

MoKee,  J.,  mssENTiNQ.  I  disscut.  Determination  of  an  adverse 
claim  made  by  the  defendant  to  the  parcels  of  land  described  in  the 
complaint  in  this  case  was  the  object  of  the  action. 

Tne  adverse  title  asserted  by  the  defendant  is  one  which  he  claims 
to  have  derived  directly  from  the  plaintiff  herself. 

The  decision  of  the  court  below  informs  us,  that  the  plaintiff  is, 
and,  since  the  year  1855,  has  been  a  married  woman,  the  lawful  wife 
of  one  William  Nickels  to  whom  she  was  married  in  England,  and 
with  whom  she  there  lived  and  cohabited  until  1863,  when,  it  ap- 
pears, she  voluntarily  left  her  husband  and  England  and  took  up 
with  the  defendant,  with  whom  she  has  since  lived  in  adulterous 
intercourse  until  1878 — ^part  of  the  time — i.  e.  from  1868  to  1878,  in 
the  city  and  county  of  San  Francisco,  he  knowing  all  the  time  that 
the  woman  was  the  wife  of  Nickels. 

In  February,  1871,  during  the  existence  of  those  meretricious  re- 
lations between  the  parties,  the  plaintiff  purchased  with  separate 
funds  of  her  own,  the  real  estate  in  controversy,  and  became  seized 
in  fee  of  the  same  as  her  sole  and  separate  estate;  and  in  the  year 
1873,  she  subscribed,  and  delivered,  to  the  defendant  an  instru- 
ment in  writing  reciting  that,  in  consideration  of  one  dollar,  she 
granted,  bargained,  sold  and  conveyed  to  him  the  said  property. 

The  acknowledgment  of  the  instrument  was  made  in  the  month 
of  September,  1873,  by  the  plaintiff  as  a/eme  sole;  and  the  instru- 
ment itself  was  not  recorded  until  the  year  1877. 

In  August,  1878,  the  parties  executed  another  instrument  in  writ- 
ing as  a  release,  in  which,  after  a  recital  that  they  *'  have  lived 
together  and  cohabited  without  any  marriage  between  them,  and 
that  it  is  now  the  wish  of  each  of  said  parties  that  the  said  relations 
existing  between  them  should  be  dissolved  and  forever  cease  and 
determine,"  it  was  agreed  that  the  plaintiff  "shall  have,  hold  and 

Sossess,  free  and  clear  of  anv  claim  or  demand  whatsoever,"  of  the 
efendant,  *  ^  *  '*  all  the  real  estate  wheresoever  situate,  now 
standing  of  record  in  her  name,"  etc.;  and  the  defendant  "shall 
have,  hold  and  possess,  free  and  clear  of  any  demand  whatsoever," 
of  the  plaintiff,  *  *  *  "all  the  real  estate  wheresoever  situate 
now  standing  of  record  in  his  name,"  etc.  *  *  *  "It  being  the 
purpose  and  intent  of  this  instrument  that  the  said  parties  shall  go 
their  several  ways,  each,  in  all  things  whatsoever,  to  live  according 
to  his  or  her  tastes  and  desires,"  and  that  ''hereafter  and  forever, 
the  estates  and  properties  of  either  shall  be  entirely  free,  clear  and 
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diflobarged  of  any  claims  and  demands  of  the  other.  The  instra- 
meot  was  acknowledged  by  the  plaintiff  and  was  certified  to  have 
been  acknowledged  by  her  in  the  same  way  that  the  alleged  deed 
had  been  acknowledged,  that  is  to  say,  as  feme  sole. 

On  these  facts  the  court  below  decided  that  the  aUeged  deed  of 
August,  1873,  was  translative  of  the  title  of  the  woman  to  the  de- 
fendant and  vested  in  him  ownership  in  fee  of  the  property. 

I  think  the  decision  is  against  the  evidence  and  law;  because,  as 
the  conveyance  of  the  separate  estate  of  a  married  woman,  the  alleged 
deed  was  a  nullity.  A  married  woman,  although  living  adulterously 
with  another,  can  convey  her  separate  real  property  without  the 
consent  of  her  husband.  But  the  law  has  regulated  for  her,  as  it 
has  done  for  every  one  capacitated  to  transfer  property,  the  mode 
by  which  she  may  transfer  her  separate  real  property,  and  she  can- 
not transfer  it  in  any  other  mode  than  that  prescribed  by  the  law. 
Section  1,093  of  the  civil  code  declares:  ''No  estate  in  the  real 
property  of  a  married  woman  passes  by  any  grant  purporting  to  be 
eiecnted  or  acknowledged  by  her,  unless  the  grant  or  instrument  is 
acknowledged  by  her  in  the  manner  provided  oy  sections  1,186  and 
1,191." 

Acknowledgment  in  the  mode  provided  by  law,  certified  to  have 
been  made  according  to  law,  is  an  essential  element  in  the  deed  of 
a  married  woman.  If  it  be  wanting  in  an  instrument  purporting  to 
be  executed  by  her,  the  instrument  is  ineffectual  to  pass  her  title  .to 
her  separate  real  property.  Sections  1,093  and  1,187  declare  that 
a  conveyance  by  a  married  woman  *'  has  no  validity  until  acknowl- 
edged '*  as  required  by  law. 

There  was  no  evidence,  and  there  is  no  finding  in  the  case,  that 
any  legal  acknowledgment  in  fact  was  made  by  the  plaintiff,  nor  is 
there  any  such  acknowledgment  certified  by  the  officer  taking  it  to 
have  been  made.  Neither  the  acknowledgment  nor  the  certificate 
of  acknowledgment  is  according  to  the  law  regulating  the  transfers 
of  the  real  property  of  a  married  woman,  and  the  instrument  upon 
which  the  defendant  bases  his  right  is,  as  a  conveyance,  wholly  in- 
valid and  ineffectual  to  pass  to  him  the  title  of  the  plaintiff:  Bank 
of  Healdsburg  v.  Bailha6e,  3  West  Ooast  Bep.,  140;  McLeran  v. 
Benton,  43  Cal.,  467;  Leonis  v.  Lazzarovich,  55  Cal.,  507. 

But  it  is  insisted  that,  as  the  plaintiff  acted  and  represented  her- 
eelf  as  9^  feme  sole,  she  is  estopped  to  deny  the  validity  of  the  instru- 
ment as  a  conveyance. 

That  assumption  is  not  founded  in  the  facts  of  the  case.  There 
was  no  evidence  given  that  she  acted  and  represented  herself  as  a 
feme  sole.  Certainly  not  to  the  defendant,  for  he  all  along  knew  her 
true  status.  It  is  true  she  concealed  from  the  public  the  fact  that 
ahe  was  the  wife  of  Nickles;  but  defendant,  as  her  paramour,  was 
not  ignorant  of  the  fact;  he  knew  it  all  along,  and  joined  the  plaintiff 
in  promulgating  the  falsehood  as  to  her  marital  relations  with  another. 
As  particeps  criminis,  how  then,  was  the  defendant  deceived  by  any 
act  or  representation  of  the  plaintiff? 
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As  I  understand  it,  the  doctrine  of  estoppel  can  only  be  invoked 
to  preolude  a  party  who  has  made  a  false  representation  knowingly, 
with  intent  that  it  should  be  acted  upon,  from  denying  its  truth  as 
against  the  party  to  whom  it  was  made,  provided  the  latter  was  igno- 
rant of  its  falsity,  and  believing  it  to  be  true,  acted  upon  it  to  his 
damage:  Davis  v.  Davis,  26  Cai.,  23.  On  that  principle,  a  majority 
of  this  court  decided  the  case  of  Beis  v.  Lawrence,  63  Gal.,  129. 
But  there  is  in  this  case  no  feature  in  common  with  that.  In  that 
Beis  was  an  innocent  party.  In  this  the  defendant  was  not.  In  that 
the  woman  acted  fraudulently  and  upon  a  false  representation  to  the 
damage  of  Beis.  In  this  the  woman  made  no  false  representation  to 
the  defendant.  He  was,  therefore,  neither  deceived  nor  injured  by 
any  act  or  representation  of  hers.  The  court  finds :  ' '  That  during 
all  of  the  time  from  1863  to  1880  the  defendant  well  knew  and  hail 
knowledge  that  plaintiff  was  the  wife  of  said  William  Nickels;"  and 
there  was  no  evidence,  and  there  is  no  finding  that  the  defendant 
ever  paid  a  single  dollar  to  the  plaintiff,  not  even  the  nominal  con- 
sideration mentioned  in  the  alleged  deed.  That  being  the  case,  the 
title  to  the  property  in  controversy  "  stood  of  record"  in  the  name 
of  the  plaintiff,  at  the  commencement  of  the  action,  and,  according 
to  the  agreement  of  the  defendant,  it  belonged  to  her,  '*  free  and 
clear  of  any  claim  or  demand  "  by  him. 

I  think  the  judgment  should  be  reversed. 


Mo.  9,796. 

Gross  v.  Zblleeba^oh  et  al. 

Department  Two.     Filed  November  SO,  1886. 

Statute  of  Limitations— Waiver  ok  by  Writino— EviDEBrcB  —  Res  Gbbta.  -—  Where 
issue  is  joined  on  the  bar  of  the  statute  of  limitations,  in  an  action  on  certain  promissory 
notes,  and  the  plaiutiff  relies  upon  a  writing,  signed  by  the  defendant,  waiting  the  benefit  of 
the  statute  of  limitations,  parol  evidence  is  admissible  of  the  circumstances  under  which  such 
writing  was  executed,  as  part  of  the  res  geaixe. 

The  Finding  Reviewed  and  Held  Supported  by  the  evidence. 

Judgment  Affirmed  on  the  authority  of  Cross  v.  Zellerbach,  63  CaL ,  635. 

Appeal  from  a  judgment  of  the  superior  court  of  Nevada  county, 
entered  in  favor  of  the  plaintiff  and  the  defendant  company,  and 
from  an  order  denying  the  defendant,  Zellerbach,  a  new  trial.  The 
facts  are  stated  in  the  opinion,  and  in  the  report  of  this  case  on  a 
prior  appeal,  in  63  CaL,  635. 

R.  H,  Taylor  and  J.  M.  MaUing,  for  the  appellant. 

Searls,  Niks  dkSearlSy  and  H.  V.  Beardan,  for  the  respondents. 

Thornton,  J.  This  cause  has  been  before  this  court  twice  on  ap- 
peal and  the  judgment  on  the  first  appeal  will  be  found  reported  in 
65  Oal.,  at  page  633  el  aeq.  (under  the  title  of  Sigourney  v.  Zeller- 
bach), and  on  the  second  appeal  in  63  Gal.,  at  page  636.     On  the 
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appeal  last  referred  to  the  case  bears  the  same  title  as  the  one  be- 
fore as,  Sigonmey  having  since  the  commencement  of  the  action  de- 
parted this  life  and  Cross  having  been  afterwards  appointed  his  ad- 
miDistrator  and  been  substituted  in  place  of  Sigourney. 

The  action  was  originally  brought  to  foreclose  a  mortgage  exe- 
cuted to  the  plaintiff  Sigourney  by  a  corporation  called  the  Eureka 
Lake  Company.  The  parties  to  the  cause  were  the  present  plaint- 
iff's intestate,  the  defendants,  Eureka  Lake  and  Yuba  Canal  Com- 
pany, and  Zellerbach.  It  was  heard  on  the  pleadings  and  fin<lings 
and  decree  of  the  court  below.  See  statement,  63  Oal. ,  636.  The 
jadgment  in  that  case  was  reversed  for  reasons  stated  in  the  opinion 
above  referred  to. 

On  the  return  of  the  cause  to  the  court  a  qua^  the  plaintiff  filed 
in  that  court  a  supplemental  complaint,  which  was  answered  by 
Zellerbaoh  and  the  Eureka  Lake  and  Yuba  Canal  Company.  This 
company  filed  also  a  cross-complaint  to  which  a  demurrer  was  inter- 
posed by  Zellerbach.  This  demurrer  was  sustained,  and  from  the 
jadgment  in  the  case  which  was  in  favor  of  plaintiff  and  against  the 
company,  an  appeal  was  prosecuted  by  the  defendant  company,  on 
whieh  appeal  the  main  question  presented  was  the  ruling  of  the 
court  a  qua  on  this  demurrer. 

On  this  appeal  the  ruling  of  the  court  upon  this  demurrer  was 
lield  erroneous  and  the  judgment  reversed.  The  facts  before  the 
conrt  for  consideration  on  this  last  appeal  are  also  before  us  on  the 
present  one.  We  refer  to  the  facts  on  which  the  case  of  the  plaint- 
iff and  the  defendant  corporation  rests. 

In  the  opinion  filed  in  this  last  appeal  in  63  Cal.,  this  court,  after 
fnllj  stating  the  facts,  remarked:  ''  If  the  facts  be  as  stated  we  see 
no  reason  why  a  decree  should  not  be  entered  substantially  6U3 
prayed  for  in  both  the  supplemental  and  cross-complaints,  to  the 
eflbct  that  the  plaintiff  retain  and  hold  the  money  so  paid,  in  full 
otisfaction  of  his  demand  in  the  action,  and  that  he  be  adjudged  to 
Batisfy  of  record  and  to  cancel  and  deliver  up  the  note  and  mort- 
gage described  in  the  original  complaint,  and  to  cancel  and  deliver 
np  to  Zellerbach  the  forty  thousand  dollar  and  ten  thousand  dollar 
notes  execated  by  him,  and  that  the  twelve  thousand  dollar  note 
executed  to  Sigourney  by  Eureka  Lake  Water  Cooipany,  together 
with  the  mortgage  executed  by  that  company  to  Sigourney  and  Mar- 
eelliis,  be  decreed  to  be  fully  satisfied:"    63  Cal.,  d42. 

It  would  needlessly  prolong  this  opinion  to  state  the  facts  of  the 
ease  on  which  plaintiff  and  the  defendant  company  claim  the  favor- 
able jadgment  of  this  court.  They  are  fully  stated  on  pages  637  to 
612  in  63  California  Beports,  and  reference  is  made  to  that  state- 
ment. The  facts  alleged  in  the  cross-  complaint,  which  were  assumed 
to  be  tru'e  in  the  judgment  in  63  Cal. ,  are  found  now  to  be  true  in 
9ie  case  under  consideration.  We  will  only  state  here  as  to  the  one 
thousaDd  two  hundred  and  fifty  shares  of  stock  mentioned  in  the  pas- 
age  quoted  above  from  the  opinion  of  the  court  in  63  Cm)  .,  that  these 
^res  were  deposited  with  Parrott  by  Zellerbach  as  collateral  se- 


860  West  Coast  Bepobteb.  [Sup.  Oi  Gal. 


onriiy  for  a  note  of  forty  thousand  doUars  executed  by  Zellerbach 
to  Sigoumey  under  an  agreement  between  them  executed  on  the 
twenty-third  day  of  August,  1865,  and  which  were  sold  under  the 
judgment  of  the  district  court,  which  was  reversed  as  reported  in 
55  California. 

On  the  reversal  of  the  judgment  as  stated  above,  the  cause  was 
remanded  with  directions  to  the  court  below  to  overrule  the  demur- 
rer to  the  cross  complaint  and  for  proceedings  not  inconsistent  with 
the  opinion  on  such  reversal. 

The  cause  was  sent  back  to  the  court  a  qua  who  heard  the  same 
and  found  on  the  testimony  and  the  admissions  in  the  pleadings  the 
facts  above  referred  to  to  be  true,  and  finding  them  to  be  true  en- 
tered a  judgment  as  indicated  by  the  opinion  above  referred  to. 
The  findmgs  of  the  court  were  adverse  to  certain  defenses  set  up  by 
Zellerbach  and  held  not  to  be  in  the  way  of  the  judgment  which 
was  rendered. 

Some  of  the  findings  are  attacked  as  not  being  sustained  by  the 
evidence.  We  have  examined  the  testimony  in  the  cause  and  find 
that  they  are  as  to  eyerything  material  sustained. 

In  relation  to  the  fourth  finding,  that  one  thousand  two  hundred 
and  fifty  shares  of  stock  deposited  with  Parrott  by  Zellerbach  were 
accepted  by  Sigourney  as  security  for  the  payment  of  the  notes  of 
ten  thousand  dollars  and  forty  thousand  dollars,  executed  by  Zeller- 
baek  to  Sigourney,  we  are  of  opinion  that  under  the  facts  developed 
in  the  case  the  acceptance  of  the  money  for  which  this  stock  was 
sold  by  Sigourney  in  discharge  of  the  notes  above  mentioned,  was 
a  sufficient  acceptance  to  sustain  the  finding.  The  equity  of  the 
defendant  corporation,  to  have  such  payment  to  Sigourney  held  a 
discbarge  of  those  notes,  is  perfect.  This  we  infer  to  have  been  the 
opinion  of  the  court  in  Cross  v.  Zellerbach,  63  Cal.,  641.  The  court 
referring  to  these  shares,  then  said :  * '  These  shares  were  to  be  held 
as  collateral  security  for  the  payment  of  the  forty  thousand  dollar 
note  executed  to  Zellerbach  by  Sigourney.  The  additional  amount 
of  one  sixty-fourth  part  of  the  capital  stock  of  the  same  corporation 
which  the  contract  required  2iellerbach  to  deposit  as  oollateral  se- 
curity for  the  payment  of  a  ten  thousand  dollar  note  executed  by 
him  to  Sigourney,  he  did  not  deposit;  but  the  cross-complaint 
alleges  that  the  one  thousand  two  hundred  and  fiffy  shares  so 
deposited,  were  hj  both  Sigourney  and  Zellerbach,  'taken  and 
treated  as  a  compliance  with  the  contract,  and  the  stock  was  man- 
aged ,  controlled  and  voted  by  the  said  Sigourney,  or  by  his  authority; 
and  remained  in  the  hands  of  John  Parrott  as  trustee  under  said  con- 
tract/ until  taken  and  sold  by  the  sheriff. 

' '  Whethf^r,  under  such  a  state  of  facts,  a  lien  attached  to  the  one 
thousand  two  hundred  and  fifty  shares  of  stock  for  the  payment  of 
the  forty  thousand  dollar  and  ten  thousand  dollar  notes,  executed 
by  Zellerbach,  or  either  of  them,  we  find  it  unnecessary  to  determine; 
for  when  the  stock  was  sold  under  and  by  virtue  of  the  decree  of  the 
district  court,  which  was  subsequently  reversed  by  this  court,  the 
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cross-complaiuant  purchased  it,  at  the  instanoe  and  at  the  request  of 
Zellerbach,  and  under  a  definite  and  specific  contract  w'th  him,  for 
a  sum  largely  in  excess  of  its  market  value,  and  sufficient  to  dis- 
oharge  what  Zellerbach  had  bound  himself  to  discharge,  to  wit:  the 
liens  on  the  property  held  by  Bigourney.  The  money  thus  paid  and 
bid  for  the  one  thousand  two  hundred  and  fifty  shares  of  the  stock 
of  the  Eureka  Lake  and  Yuba  Oanal  Company  Consolidated,  less 
costs  and  the  expenses  of  sale,  was  paid  over  to  Sigourney,  and, 
according  to  the  averments  of  the  supplemental  and  cross-complaintSj 
was  sufficient  in  amount  to  satisfy  the  entire  demand  of  the  plaintiff." 

The  court  then  proceeds  to  say,  if  the  facts  be  as  stated,  it  sees 
no  reason  why  a  decree  should  not  be  entered  substantially  as  prayed 
for  in  both  the  supplemental  and  cross-complaints,  etc.  (See  these 
latter  remarks  quoted  in  full  above.) 

It  is  a  noticeable  fact  that  on  the  former  trial  the  judgment  of  the 
court  below  as  regards  plaintiff  was  substantially  the  same  as  in  this 
ease,  and,  as  we  construe  the  opinion,  the  court  discovered  no  error 
in  that  part  of  the  judgment  appealed  from.  The  error  for  which  it 
was  reversed  was  that  in  relation  to  the  company  defendant.  This 
view  sustains  the  decree  in  favor  of  plaintiff  rendered  herein. 

Several  errors  of  law  are  assigned  as  having  occurred  at  the  trial 
to  which  exceptions  were  reserved.  We  find  no  error  in  any  of 
ihem.  The  evidence  of  Hupp  was  clearly  admissible  as  to  the  intent 
with  which  Zellerbach  appended  his  signature,  and  the  words  and 
figores  "  Nevada  City,  May  2, 1878,"  to  a  writing  waiving  the  benefit 
of  the  statute  of  limitations  as  to  the  forty  thousand  dollar  and  ten 
thousand  dollar  notes  above  mentioned.  Hupp,  in  his  testimony, 
details  the  circumstances  under  which  the  signature  and  the  words 
and  figures  were  written  by  Zellerbach.  These  facts  were  pertinent* 
on  the  issue  of  the  bar  of  the  statute  of  limitations  as  to  the  afore- 
said notes,  and  were  parts  of  the  transaction  or  res  geatce.  The 
conrt  committed  no  error  in  allowing  this  testimony. 

We  find  no  error  in  the  record,  and  the  judgment  and  order  must 
be  affirmed. 

Ordered  accordingly. 

MoamsoN,  C.  J.,  and  Mtbiok,  J.,  concurred. 


No.  9,984. 

Shabon  r.  Shabon. 

Tn  Bank,    Filed  Nwmber  SO,  1886. 

Appsal  fbox  Gbdbb  AwiBDiNO  Alimoh?— AsfOGNT  OF  Undsbtaking.— On  an  appeal 
bom u  Older  awarding  a  designated  sum  as  counsel  fees,  and  alimony*  at  a  specified  rate  to 
be f«id  monthly,  an  undertaking  to  stay  execution  is  sufficient,  under  section  942  of  the  code 
^  civil  pnxMdnre,  if  it  be  in  doable  the  amount  of  the  lump  sums  and  doable  the  amount 
cf  the  monthly  payments  for  the  period  of  three  years. 

Afpbal  from  an  order  of  the  superior  court  of  the  city  and  county 
o{  San  Francisco,  entered  in  favor  of  the  plaintiff.    The  opinion 
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states  the  facts.     The  opinion  on  a  former  hearing  is  reported  in  7 
West  Coast  Rep.,  178. 

IV.  H.  L.  Barnes,  0.  P.  Evans,  Stewart  <k  Herrin  and  F.  O.  New- 
la7ids,  for  the  appellant. 

lyler  dt  lyler,  D>  8.  Terry,  Floumoy,  Mhoon  &  Floumoy  and 
Walter  H,  Levy,  for  the  respondent. 

Thornton,  J.  In  this  case,  on  a  rehearing  granted  on  the  twentj- 
ninth  of  July  last,  a  question  as  to  the  character  of  the  undertaking 
required  to  stay  proceedings  in  the  court  below,  on  the  appeal  from 
the  order  in  relation  to  alimony  and  counsel  fees,  was  left  open  to 
be  argued.     That  question  has  been  submitted  for  decision. 

We  -are  of  opinion  that  the  undertaking  filed  in  this  case  is  soffi- 
cieut.  It  is  in  form  proper,  and  in  amount  appears  to  be  ample  in 
point  of  security  to  the  respondent  in  case  of  affirmance  of  the 
order.  It  does  not  appear  that  any  exception  was  taken  to  the  un- 
dertaking in  the  court  below  for  insufficiency  in  form,  or  in  any 
other  respect. 

The  order  herein,  as  said  in  the  former  opinion,  is  in  the  nature  of 
a  final  judgment,  and  under  such  circumstances  the  statute  as  to  the 
undertaking  to  stay  proceedings  on  a  final  judgment  applies.  The 
statute,  code  of  civil  proceedure,  section  942,  requires  that  the  un- 
dertaking for  a  stay  of  proceedings  in  such  case  should  be  in  double 
the  amount  named  in  the  judgment  or  order.  In  this  case  in  the  order 
in  relation  to  alimony  and  counsel  fees,  two  lump  sums  are  men- 
tioned, and  also  a  sum  which  is  required  to  be  paid  monthly.  The 
amount  in  the  undertaking  is  douUe  the  amount  of  the  lump  sums, 
and  double  the  amount  of  the  monthly  payments  for  the  period  of 
three  years,  assumed  to  be  the  period  during  which  the  appeal  will 
probably  be  pending.  The  whole  amount  covered  by  the  undertak- 
ing is  three  hundred  and  five  thousand  dollars.  We  think  that  the 
undertaking  for  such  amounts  is  in  accordance  with  correct  con- 
struction of  the  statute  when  applied  to  such  an  order. 

We  find  nothing  in  Ex  parte  Perkins,  18  Cal.,  60,  or  Ex  parte 
Cottrell,  69 Id.,  417,  or  Macnevin  v.  Macnevin,  63  Id.,  186,  in  con- 
flict with  our  former  decision  in  this  case.  In  Church  v.  Church, 
No.  9,405,  heard  before  department  one,  there  was  no  opinion  de- 
livered, and  on  what  grounds  the  motion  in  that  case  was  denied, 
does  not  appear  on  the  records  of  this  court.  Conceding  that  some 
inconsistency  appears  to  exist  from  the  fact  that  the  motion  in  that 
ease  was  denied,  we  think  the  ruling  in  this  case  is  the  better  one, 
and  we  adhere  to  it:  8ee  the  statement  as  to  Church  v.  Church,  in 
the  opinion  of  this  court  filed  on  the  twenty-ninth  of  July,  1885, 
7  West  Coast  Rep.,  178. 

The  order  originally  made  in  this  case  will  stand  as  made. 

Morrison,  C.  J.,  Bioss,  J.,  Shabpsteix,  J.,  and  Mybigk,  J.,  con- 
curred. 

MgKee,  J.,  dissented. 

Mr.  Justice  MoEinstby,  being  ill,  takes  no  part  in  the  deoision  of 
this  case. 
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No.   9.199. 

Stratton  v.  Graham. 

Department  Tvso.    Filed  December  S,   1885. 

Appiai/— Deposit  in  Lieu  of  Undertaking— Time  fob  Making.— Depjositing  a  sum  of 
money  with  the  clerk  of  the  trial  court,  more  than  five  days  after  the  notice  of  api>eal  was 
filed  aod  served,  is  insufficient  to  perfect  the  appeal  under  section  940  of  the  code  of  civil  pro- 
cedure. 

Motion  to  dismiss  an  appeal  from  the  superior  court  of  Napa 
oonnty.     The  opinion  states  the  facts. 

Eenry  H,  Davis,  for  the  appellant. 
Joy  dk  Ham,  for  the  respondent. 

Foots,  C.  The  record  before  us  discloses  this  state  of  facts: 
That  a  notice  of  appeal  from  the  judgment,  and  an  order  denying 

JIaintiff  a  new  trial  was  filed  and  served  on  the  twenty-fifth  day  of 
oly,  1883.  That  no  undertaking  on  appeal  was  filed,  nor  was  the 
same  ever  waived  by  the  adverse  party  in  writing,  but  that,  accord- 
ing to  the  certificate  of  the  clerk  of  the  trial  court,  a  sum  of  money 
in  lieu  thereof  was  deposited  with  him  for  the  appellant,  on  the 
thirty-first  day  of  August.  1883 — more  than  five  days  after  the  notice 
of  appeal  was  served  and  filed.  Therefore,  on  the  authority  of 
Biagi  V.  Howes,  63  Cal.,  384,  Francis  E.  Stratton,  claiming  to  ap- 
peal under  section  940,  code  of  civil  procedure,  without  having  in 
effect  done  so,  should  be  refused  a  hearing  by  this  court. 

Beloheb,  C.  C,  and  Searls,  0.,  concurred. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  appeal  is  dismissed.  ' 


No.  9.107. 

Claffey  v.  Hartford  Fire  Insuranob  Company. 

DevwrUtvent  Two.    Filed  December  4, 1886, 

Bill  of  Sale— Identification  of  Pbopkrty  Sold  a  Qdestton  of  Fact.— Whether  a 
barn  was  intended  to  be  included  within  a  bill  of  sale,  in  which  the  property  sold  was  de- 
•cribcdss  "the  Wolfe  houses,"  is  a  question  of  fact  for  the  jury,  and  it  is  error  for  the  court 
to  iiutract  the  jury  that  the  bill  of  sale  could  not  include  the  bam. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Mateo 
ooanty,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.     The  opinion  states  the  facts. 

E.  A.  (t  G.  E,  Laivrence,  for  the  appellant. 
Gray  d  Haven,  for  the  respondent. 

Foote,  C.  Plaintiff,  Claffey,  instituted  this  action,  against  the 
defendnnt,  on  a  fire  insurance  policy,  alleging  that  it  covered  a  los» 
he  had  sustained  by  the  burning  of  a  certain  barn.  The  defendant's 
main  objection  to  pa^^ment  of  the  demand  was  a  breach  of  warranty 
on  the  part  of  plaintiff,  in  representing  that  the  barn  was  his  prop- 
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erty ,  when  he  had  no  title  thereto.  The  plaintiff,  as  tending  to  show 
ownership  of  the  building  in  dispute,  introduced  in  evidence  the 
following  copy  of  a  bill  of  sale : 

"  For  a  valuable  consideration,  the  Spring  Valley  Water  Works 
grants  and  conveys  unto  John  Claffey  the  Wolfe  houses,  but  reserves 
the  right  to  use  the  same  until  the  first  day  of  November,  a.  d.  1877. 

"  Witness  the  corporate  name  and  seal  of  said  corporation  here- 
unto subscribed  and  affixed  by  Gbas.  Webb  Howard,  its  president, 
in  pursuance  of  a  resolution  heretofore  passed  by  its  board  of 
directors,  this  ninth  day  of  July,  a.  d.  1877. 

*'  The  Spring  Valley  Water  Works. 
"Bv  Chas.  Webb  Howard,  President." 

lliere  was  evidence  introduced  on  the  trial,  which  tended  tojprove 
that  a  house,  barn  and  two  sheds  had  been  built  by  a  Mr.  Wolfe, 
and  they  were  generally  designated  '*  the  Wolfe  houses; "  that  they 
had  become  the  property  of  the  Spring  Valley  Water  Works,  and, 
under  the  bill  of  sale  from  that  corporation,  the  plaintiff  had  become 
the  owner  thereof. 

The  word  houses  being  used  in  the  bill  of  sale,  it  is  plain  that 
more  than  one  house  was  by  it  conveyed  to  the  plaintiff",  and  such 
an  ambiguity  existed  in  that  instrument  as  warranted  an  explanation 
by  parol  testimony  to  determine  whether  or  not  the  term  **  the 
Wolfe  houses"  included  the  barn  in  question. 

The  court  below  informed  the  plaintiff,  after  all  the  testimony  in 
the  cause  had  been  allowed  to  go  to  the  jurv,  that  a  nonsuit  ought  to 
have  been  granted,  because  the  bill  of  safe  put  in  evidence  did  not 
include  the  barn,  and  that  plaintiff  had  not  shown  any  title  in  him- 
self to  it,  and  that  the  jury  should  be  so  instructed,  which  was  done, 
and  a  verdict  returned  for  the  defendant. 

.  The  issues  of  fact  as  made  should  have  been  submitted  to  the  jury 
for  decision,  upon  the  evidence  introduced,  and  as  such  course  was 
not  taken,  the  judgment  and  order  denying  a  new  trial  should  be 
reversed,  and  the  cause  remanded. 

Belcher,  C  C,  and  Searls,  C,  concurred. 

Bt  the  Court.  For  the  reasons  ^ven  in  the  foregoing  opinion, 
the  judgment  and  order  are  reversed  and  the  cause  remanded  for  a 
new  trial. 
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SUPREME  COURT  OF  COLORADO, 
Bbanagan  et  al.  v.  Dulanet. 

Filed  November  IS.  1886. 

VLmvRa  Location— Riorts  of  Prioritt—Cross  Veins.— Under  sections  2,322  and  2,336 
d  the  United  States  revised  statutes,  when  a  junior  mining  location  Grosses  a  senior  location, 
apd  the  reins  thereof  are  "  cross  veins,"  the  junior  locator  is  entitled  to  all  the  ore  fouad  on 
his  vein,  within  the  side  lines  of  the  senior  location,  except  at  the  space  of  intersection  of  the 
tvoTeiniL  In  sach  case  the  junior  locator  has  a  right  of  way  for  the  piirpose  of  excavating 
ud  taking  away  the  mineral  contained  in  the  cross  vein. 

Ebbob  to  the  district  court  of  Clear  Greek  county.  The  opinion 
states  the  facts. 

Pod  (k  Smith  and  Thos.  MUcheU^  for  the  plaintiff  in  error. 
B*  S.  Marrisont  for  the  defendants  in  error. 

BsoKy  0.  J.  This  action  involves  the  construction  of  two  sections 
of  the  mining  laws  of  the  United  States,  to  wit, 'sections  3  and  14 
of  the  act  of  May  10,  1872,  otherwise  known  as  sections  2,322  and 
2,336,  revised  statutes  of  the  United  States. 

These  sections  are  as  follows:  Section  2,322.  '*  The  locators  of 
all  mining  claims  heretofore  made,  or  which  shall  hereafter  be  made 
on  any  mineral  vein,  lode  or  ledge,  situated  on  the  public  domain, 
their  heirs  and  assigns,  where  no  adverse  claim  exists  on  the  tenth 
day  of  May,  1872,  so  long  as  they  comply  with  the  laws  of  the 
United  States  and  with  state,  territorial  and  local  regulations  not 
in  conflict  with  the  laws  of  the  United  States  governing  their  poa- 
sessory  title,  shall  have  the  exclusive  right  of  possession  and  enjoy- 
ment of  all  the  surface  included  within  the  lines  of  their  locations, 
and  of  all  veins,  lodes  and  ledges  throughout  their  entire  depth, 
ike  top  or  apex  of  which  lies  inside  of  such  surface  lines  extended 
downward  vertically,  although  such  veins,  lodes  or  ledges  may  so  far 
depart  from  a  perpendicular  in  their  course  downward  as  to  extend 
oataide  the  Tertioal  side  lines  of  such  surface  locations;  but  their 
right  of  possession  of  such  outside  parts  of  such  veins  or  ledges 
sh&li  be  confined  to  such  portions  thereof  as  lie  between  vertical 
planes  drawn  downward  as  above  described,  through  the  end  lines 
of  their  locations,  so  continued  in  their  own  direction  that  4uoh 
planes  will  intersect  such  exterior  parts  of  such  veins  or  ledges; 

lo  U9-1.  866 
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and  nothing  in  this  section  shall  authorize  the  locator  or  possessor 
of  a  vein  or  lode,  which  extends  in  its  downward  ooorse  beyond  the 
vertical  lines  of  his  claim,  to  enter  upon  the  surface  of  a  claim  owned 
or  possessed  Inr  another:*'  Section  o,  A.  0«,  May  10,  187SL 

Section  2,3o6.  *'When  two  or  more  veins  intersect  or  cross 
each  other,  priority  of  title  shall  govern,  and  such  prior  location  shall 
be  entitled  to  all  ore  or  mineral  contained  within  the  space  of  inter- 
section; but  the  subsequent  location  shall  have  the  right  of  way 
through  the  space  of  intersection  for  the  purposes  of  the  convenient 
working  of  the  mine.  And  when  two  or  more  veins  unite,  the  oldest 
or  prior  location  shall  take  the  vein  below  the  point  of  union,  in- 
luding  all  the  space  of  intersection  :'*  Section  14,  A.  C. ,  May  10, 
1872. 

The  only  question  presented  by  the  record  before  us,  is,  what  are 
the  respective  rights  of  the  parties  under  the  above  sections,  in 
respect  to  ownership  of  minerals  and  right  of  wav,  when  a  junior 
location  crosses  a  senior  location,  and  the  veins  thereof  are  '  *  cross 
veins"? 

This  question  arises  upon  the  pleadings,  which  are  to  the  effect 
that  the  plaintiff  below,  Sophia  B.  Dulaney,  was  owner  of  the  eust 
six  hundred  and  seventy-five  feet  of  the  Hidden  Treasure  lode 
mining  claim,  for  which  lode  a  patent  had  been  duly  issued,  and 
which  is  situate  in  Griffith  mining  district.  Clear  Greek  county,  this 
state. 

The  defendants,  Branagan,  Williams  and  McCoy,  were  the  owners 
of  the  Patrick  Branagan  lode,  an  unpatented  mining  claim  situated 
in  the  same  mining  district,  and  which  crossed  the  Hidden  Treasure 
location  diagonally. 

The  plaintiff,  Dulaney,  alleges  in  her  complaint,  which  was  filed 
in  the  district  court  of  Clear  Creek  county,  May  26,  1879,  that  the 
defendants  on  the  thirtieth  day  of  April,  1878,  wrongfully  ousted 
her  from  her  said  property  and  ever  since  have  kept  her  out  of  the 
possession  thereof. 

The  defendants  answered,  denying  the  alleged  ouster,  alleging 
their  possession  and  lawful  right  of  possession  of  the  Patrick  Brana* 
gan  lode  mining  claim,  on  and  before  the  date  of  the  alleged  ouster; 
that  said  mining  claim  was  situate  in  said  Griffith  mining  district, 
and  was  fifteen  hundred  feet  in  length  by  one  hundred  and  fifty 
feet  in  width.  They  admitted  that  in  working  their  said  vein  they 
had  drifted  through  the  plaintiff's  location,  and  had  sunk  a  shaft 
from  the  floor  of  said  drift  upon  their  said  vein,  the  top  of  which 
shaft  was  within  the  surface  lines  of  the  Hidden  Treasure'  claim. 
They  averred  the  fact  to  be,  that  the  Patrick  Branagan  lode  crossed 
the  Hidden  Treasure  location,  and  was  a  cross  lode,  and  that  the 
defendants  had  a  legal  right  to  drift  through  the  plaintiff's  location, 
and  to  take  out  all  ore  found  therein  upon  their  said  vein,  except  at 
the  space  of  intersection,  of  their  said  vein  with  the  veins  of  the 
Hidden  Treasure  mine.  The  plaintiff  demurred  to  this  answer, 
alleging  as  ground  of  demurrer,  that  it  showed  on  its  face  an  illegal 


Sop.  Gi  OoL]  Bjunaoan  t;*  DvuMa.  857 

po88688ion  and  tresDasB.  The  demurrer  was  BOBtainedi  and  jndg- 
ment  rendered  for  the  plaintiff. 

It  is  this  ruling  and  judgment  that  we  are  called  apon  to  review. 

Strange  as  it  maj  seem,  the  qaestion  here  presented  has  never,  to 
OQiknowledge  at  least,  been  passed  upon  either  bj  the  supreme 
oonrt  of  the  United  States  or  bv  the  supreme  court  of  any  state. 
We  are  not,  however,  without  viJuable  aid  to  the  proper  interpreta- 
tionof  the  mining  sections  herein  above  set  forth. 

Upon  one  side  of  the  question  we  have  the  views  of  the  author  of 
die  valuable  treatise  entitled :  ' '  Morrison's  Mining  Bights, "  and  upon 
the  other  side,  a  decision  of  the  district  court  of  the  United  States 
for  the  district  of  Colorado,  in  tiie  case  of  Hall  v.  The  E<]^uator 
Mining  and  Smelting  Company  to  be  found  in  the  above  mentioned 
treatise,  3  ed.^  page  282. 

The  two  sections  quoted  appear  to  have  been  carelessly  drafted, 
for  thev  are  certainly,  to  some  extent,  in  conflict  with  each  other. 
If  the  latter  section  contained  the  only  provisions  bearing  on  the 
subject,  we  would  have  no  hesitation  in  saying  that,  where  two  veins 
cross  each  other,  as  alleged  to  be  the  fact  in  the  present  case,  the 
senior  location  (Hidden  Treasure)  would  only  be  entitled  to  the  ore 
ftt  the  space  of  intersection  of  the  veins;  and  that  the  owners  of  the 
cross  lode  (Patrick  Branagan)  would  be  entitled  to  all  ore  found  in 
their  vein  within  the  side  lines  of  the  senior  location,  save  at  the 
actual  space  of  vein  intersection.  If  this  is  not  the  rule  intended 
to  be  laid  down  in  section  2,336,  then  it  would  seem  that  the  framers 
of  that  section  are  liable  to  the  charge  of  using  words  to  disguise, 
instead  of  express,  their  meaning.  This  construction,  however,  seems 
to  be  in  conflict  with  a  literal  interpretation  of  section  2,322,  which 
gives  to  the  owners  of  the  senior  location  all  veins,  lodes  and  ledges, 
throughout  their  entire  depth,  the  tops  or  apexes  of  which  lie  inside 
the  surface  lines  of  the  senior  location,  it  is  possible  that  it  was 
not  intended  by  the  framers  of  this  section  to  include  cross  lodes 
in  the  grant  of  the  prior  locution.  But  if  such  was  the  intention, 
ve  see  no  way  out  of  the  dilemma,  except  by  the  application  of  the 
arbitrary  rule  of  construction  suggested  by  the  court  in  the  case  of 
Hall  V.  Equator,  etc.,  supra^  that,  as  between  conflicting  statutes, 
the  latest  in  date  will  prevail;  and,  as  between  conflicting  sections 
of  the  same  statute,  the  last  in  the  order  of  arrangement  will  con- 
trol, to  which  rule  of  construction  the  court  cites:  Bacon's  Abr. 
8tat.  D.;  Dwarris  on  Stat.,  156  N.;  Brown  v.  Connors,  29  Pa.,  37; 
Smith  V.  Moore,  26  111.,  392. 

This  rule  is  not  nullified,  or  rendered  inapplicable  to  the  sections 
under  consideration,  by  section  5,600,  B.  S.  U.  S.,  which  prohibits 
an  inference  or  presumption  of  a  legislative  couatruotion  to  be 
drawn  from  the  classification  or  arrangement  of  the  sections  of  the 
rerision.  Both  of  these  sections  are  found  in  the  act  of  congress 
of  May  10,  1872,  where  they  appear  in  the  same  order  as  in  the 
nrision;  section  2,322  of  the  latter  being  section  3,  and  section  2,336 
of  the  revision  being  section  14,  of  the  act  of  congress.     The  rule 
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is  applicable,  therefore,  since  section  5,600,  B.  S.  U.  S.,  does  not 
apply. 

Mr.  Morrison's  view  of  the  subject  appears  to  be,  that  the  owners 
of  the  prior  location  are  entitled,  under  the  law,  to  all  veins  of  min- 
eral within  the  lines  of  their  location,  whether  they  be  side  veins, 
cross  veins,  or  spurs;  or  whether  they  lie  transversely  to  the  main 
vein,  or  are  collateral  to  the  same,  provided  only,  that  the  tops  or 
apexes  thereof  are  found  to  be  within  the  side  lines  of  the  senior 
location.  He  is  further  of  opinion  that  the  words  in  section  2,336, 
'^  space  of  intersection^''  were  intended  to  mean  the  space  of  intersec- 
tion of  the  surface  locations,  and  not  the  space  of  intersection  of 
the  veins.  In  support  of  this  view,  he  argues  that  if  the  space  of 
vein  intersection  only  be  intended,  this  same  space  must  limit  the 
right  of  way  of  the  junior  locator,  who  would  then  have  a  lode 
crossing  the  entire  location  of  another  party,  from  side  line  to  side 
line,  but  no  right  of  way  except  at  the  actual  crossing  of  the  veins. 

With  counsel  for  appellant,  we  think  that,  in  such  event,  the  junior 
locator  would  have  a  way  of  necessity  through  the  older  location: 
Yunker  v.  Nichols,  1  Ool.,  551;  Washburn  on  Easements,  163. 
These  authorities,  and  those  cited  therein,  support  the  proposition 
that  in  the  above  case  not  only  the  cross  vein  would  be  reserved 
from  the  prior  grant,  but  likewise  a  right  of  way.'for  the  purpose  of 
excavating  and  taking  away  the  mineral  contained  in  the  cross  vein. 
Also  that,  upon  a  grant  of  the  cross  vein  itself,  such  right  of  way 
would  pass  as  incident  to  the  grant. 

We  are  of  opinion  that  the  demurrer  to  the  answer  should  have 
been  overruled. 


TUOKEB  ET  AL.   V.  MoCOY. 

FOed  Nfmmber  13, 1885. 

Pre-emption— Public  Lands— Town  Lots.— The  statutes  of  the  United  States,  providing 
for  the  pre-emption  of  public  lands,  were  not  intended  to  apply  to  town  lots. 

The  Same— JiAND  in  Occupanct  of  Another. — ^The  rUfbt  of  pra-emption  cannot  be  exer- 
cised as  to  lands  which  are  at  the  time  in  the  occupancy  ofanother. 

The  Same— Evidence— Findings.— In  a  suit  to  determine  which  of  the  parties  was  en  - 
titled  to  a  deed  for  certain  town  lots,  the  evidence  hold  to  support  the  findings  and  decree. 

Appeal  from  the  district  court  of  Oiear  Oreek  county.  The  opin- 
ion states  the  facts. 

L.  H.  Shepard,  for  the  appellants. 
X.  C.  Bodcwell,  for  the  appellee. 

Stone,  J.  This  case  was  brought  here  once  before,  3  Col.,  284, 
and  the  decree  was  reversed  on  the  ground  of  defective  pleadings, 
and  the  cause  remanded  with  leave  to  file  amended  pleadings,  with- 
out prejudice  to  the  testimony  already  taken.  The  record  now 
brought  up  shows  that  such  amended  pleadings  were  filed,  additional 
testimony  taken  in  accordance  with  the  issues  thus  made,  a  hearing 
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had  thereon  and  decree  rendered  in  favor  of  MoOoy,  the  defendant 
bdov. 

The  error  assigned  is  that  the  finding  and  decree  are  erroneous  in 
that,  upon  the  evidence  in  the  case,  they  should  have  been  in  favor 
of  the  complainants  below. 

The  suit  was  brought  to  determine  which  of  the  parties  litigant 
was  entitled  to  a  deed  from  the  proper  authorities  of  the  town  of 
Georgetown  for  certain  lots  included  in  the  town  site  entry  under 
the  act  providing  therefor.  Api>ellee  claims  under  title  derived 
from  one  Koser,  the  alleged  original  occupant.  Appellants  claim 
under  various  titles  sought  to  be  derived  from  one  Thomas,  an 
alleged  partner  of  Koser  in  the  original  occupancv  of  the  premises, 
and  also  attempt  to  show  an  abandonment  on  the  part  of  Koser. 
Appellantis,  in  argument,  also  lay  stress  upon  the  fact  that  one  of 
their  grantors  '  *  pre-empted  "  the  lots  by  filing  a  declaration  of  pre- 
emption  under  an  early  territorial  statute  relating  to  occupants  of 
ana  claimants  to  lands  of  the  public  domain.     It  is  unnecessary  to 

S resent  or  review  the  evidence  in  the  case  for  the  purposes  of  the 
ecision  here.  Section  6,  article  12,  of  the  statute  of  1868,  entitled 
''towns  and  cities,'*  and  providing  for  the  manner  of  obtaining  and 
settling  titles  to  lots  therein  by  occupants  and  claimants  thereto, 
declares  who  shall  be  deemed  to  have  the  better  right  to  lands  in 
sach  cases.  ''  The  person  or  persons  who  shall  have  first  acquired 
the  right  to  the  possession  or  occupancy  of  such  lands,  eitner  in 
person  or  bv  agent,  attorney,  servant  or  tenant,  or  those  claiming 
under  him,  her  or  them,  shall  in  every  such  action  be  deemed  to 
hare  the  prior  and  paramount  right  to  such  land;  and  any  rule  of 
law  or  equitjr  which  would  prevent  a  determination  in  accordance 
with  such  prior  right,  shaU  oe  disregarded  in  such  action." 

Guided  by  the  standard  of  evidence  thus  presented  by  the  statute, 
the  court  below  evidently  found  upon  the  testimony  that  Koser,  the 
immediate  grantor  of  appellee,  was  the  prior .  occupant  of  the 
pemises  in  controversy;  that  he*  built  two  lo^  cabins  thereon  in 
1867,  lived  in  them,  cleared  off  the  ground,  carried  on  brick  making 
thereon  and  that  when  he  went  away  a  year  or  two  afterwards  he 
did  80  with  no  intention  of  abandoning  the  premises,  for  that  he 
left  the  witness  Dosch  as  his  agent  and  tenant  in  charge  who  had 
worked  for  Koser  in  building  the  cabins  and  who  occupied  the 
premises  and  lived  in  the  house  until  1872,  when  Koser  sold  the 
premises  to  appellee  McOoy.  On  the  other  hand  it  is  evident  that 
the  court  found  that  the  alleged  title  of  one  of  the  grantors  of  appel- 
lants derived  through  a  sheriff's  sale  of  the  premises  upon  a  judg- 
ment of  a  justice  of  the  peace  against  Thomas  the  alleged  partner  of 
Koser,  was  fatally  defective  and  unavailing  as  against  the  rights  of 
Koser  and  that  the  subsequent  conveyances  set  up  in  evidence  rest 
^n  no  better  foundation.  As  regards  the  pre-emption  declaration 
of  Case,  one  of  the  grantors  of  appellants,  it  is  evident  that  the 
statute  providing  for  such  declaration  of  right  was  not  intended  to 
^pply  to  town  lots,  or  to  any  other  description  of  property  than 
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agriooltiiTal  lands  or  portions  of  the  public  domain  whioh  should 
be  occupied  by  settlers  before  the  pnblio  surveys  had  been  extended 
over  such  lands,  and  hence  before  such  occupants  could  avail  them- 
selves of  the  pre-emption  laws  of  the  United  States  in  securing  title 
thereto:  B.  S.,  chapter  72,  vide  sections  9  to  12.  A  very  different 
mode  was  prescribed  by  law  for  securing  title  to  town  lots  by  the  oc- 
cupants thereof.  Even  if  our  statutory  so-called  ''  pre-emption  " 
act  were  applicable  in  the  case  before  us,  Case  was  in  no  position 
to  exercise  such  right,  since  the  premises  were  already  occupied  hj 
the  tenant  of  Koser  when  Case  went  on  the  ground,  put  up  his 
fence  and  filed  this  statutory  declaration. 

Upon  the  facts  in  the  case  as  established  by  the  evidence,  two 
different  judges  of  the  court  below  have  upon  both  hearings  found 
in  favor  of  appellee,  who  derived  immediate  title  from  the  original 
occupant,  who  had  the  prior  and  better  right  to  the  premised,  and 
that  his  grantee,  the  appellee,  was  entitled  to  a  deed  therefor  from 
the  town  authorities,  and  we  can  find  nothing  in  the  evidence 
brought  up  by  the  record  before  us,  or  in  the  arguments  of  counsel 
seeking  a  reversal,  to  warrant  us  in  disturbing  the  findings  of  fact 
or  the  decree  of  the  court  rendered  thereon. 

The  decree  entered  below  is  accordingly  affirmed. 


SUPREME  COURT  OF  NEVADA. 

SWSBNST  V.  SOHULTES  XT  AL. 
FiML  Deoemibtt  8. 1885, 

RSHEABINO  DENIKD, 

AiTEAL  from  a  judgment  of  the  sixth  judicial  district  court, 
Eureka  county,  entorea  in  favor  of  the  plaintiff.  The  prior  opinion 
is  reported  in  5  West  Coast  Sep.,  662. 

H.  K.  MUckeU,  for  the  appellants. 
Wren  dk  Cheney^  for  the  respondent. 

Hawlet,  J.  A  re-argument  of  this  case,  upon  rehearing,  has 
not  changed  our  views  in  any  respect.  The  questions  involvea  were 
sufficiently  discussed  in  our  former  opinion:  5  West  Coast  Bep.,  662. 

The  judgment  of  the  district  court  is  affirmed. 
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aUPREME  COURT  OF  OREGON, 

Watson  v.  Dundee  Mobtgage  and  Thubt  Company  et  al. 

Filed  November  16,  1886. 

AmoirifUT  or  Mobtomii  Nsed  Not  bi  Bboobdsd— Notiob.— An  Msignxasnt  of  a  mort- 
^e,  whether  the  same  be  in  the  form  of  a  conveydace,  a  simple  writing,  or  a  transfer  of  the 
dek  seoored,  is  not  required,  by  the  registry  act,  to  be  recorded,  in  order  to  impart  notice  to 
cf  to  proteet  the  aasiirnee  against  subsequent  incumbrances  and  purchasers. 

FoaiCLOSOBS  OF  MOBTOAOX— RiOHTS  OF  PUBCHAS£B  — LlEN  OF  PbIOB  MOBTOAOB  WhBR 

SuBnris— Mbboib. — A  purchaser  at  a  foreclosure  sale,  under  a  prior  mor^j^ge,  acquires  the 
right  of  the  mortj^agee,  so  far  as  he  has  any  claim  or  interest  in  the  m  >rt^a^ed  fyremise^  for 
^Mcarity  of  his  debt,  and  also  so  much  of  the  equity  of  redemption  as  is  not  bound  by  tlie 
lies  of  a  junior  mortgage.  And  a  conveyance  by  such  purcha9er  will  not  merge  the  lien  of 
the  prior  mortga^  m  the  fee  so  as  to  give  a  junior  mortgagee,  who  was  not  a  party  to 
the  foreclosure  suit,  priority  over  the  rights  of  the  grantee,  and  those  claiming  under  him, 
wiielher  as  purchasers  or  incumbrancers. 

MzBOEB  — Equtfablb  Pbinciplbs  GovBBsnNO.  —  When  a  greater  and  less  estate  unite  in 
the  wmon  person,  equity  will  not  consider  them  as  merged,  unless  it  is  perfectly  indifferent  to 
the  party  in  whom  they  are  united,  whether  the  ch*irge  or  term  should  or  should  not  subsist. 
If  the  owner  has  an  interest  in  keeping  them  distinct,  or  there  is  an  intervening  right,  there 
vill  be  no  merger. 

MoBTOAOB  TO  Managib  OF  CoBPOBATioK— Absionment— NoTiOE.  —Where  a  subsequent 
mortgage  is  taken  in  the  name  of  the  manager  of  a  corporation,  for  and  on  behalf  of  the  latter^ 
ud  sfterwards  assigned  to  it,  and  a  suit  to  foreclose  a  prior  mortgage  is  brought,^  in  which 
iQch  manager  is  maae  a  party  defendant,  and  served,  the  notice  to  him  of  such  suit  is  notice 
to  the  corporation. 

AppEjkL  from  the  circuit  court.     The  opinion  states  the  facts. 

Mis  0.  Hughes  for  the  appellant. 

Wm.  if.  Ramsey^  for  himself  and  for  the  respondents,  B.  F.  Bon- 
ham,  W.  G.  Piper,  and  S.  F.  Chadwick. 

W.  H.  Holmes^  for  the  respondent  F.  Levy. 

LoBD,  J.  This  is  a  suit  in  equity  to  foreclose  a  moiigage  exe-^ 
eoted  by  Eugene  McCallister  to  the  plaintiff  upon  a  certain  tract  of 
two  hundred  and  twenty  acres  of  land  in  Marion  county.  The  ques^ 
tion  to  be  decided  inyolves  the  priority  of  liens,  first,  as  between 
the  tppeUant  and  the  plaintiff;  and  second ,  as  between  the  appel^ 
laoft  and  his  co-defendantB. 

A  summary  ci  the  facts  out  of  which  the  controversy  arises  are : 
That  the  two  first  mortoages  on  this  land  were  given  by  H.  H« 
MeCdliater  and  wife  to  Eliza  Dickson,  one  in  October,  1874,  and  the 
other  in  November,  1878,  to  secure  two  certain  promissory  notes,  and 
that  subsequently  tiie  same  were  assigned  to  James  Dickson.  After 
this,  and  in  September,  1879,  the  next  mortgage  was  given  by  the 
BiidH.  McCallister  and  wife  to  "  Wm.  Beid,  manager,"  upon  the 
ssme  land,  and  oiJier  lands  of  the  mortgagors,  to  secure  notes  of 
that  date;  and  this  is  the  mortgage  through  which  the  appellant.  The 
Pondee  Mortgage  and  Trust  Investment  Company,  make  their  claim 
in  this  suit.  At  the  time  this  mortgage  was  executed,  and  until 
September,  in  1882,  Wm.  Beid  was  the  general  agent  of  the  Dundee 
Comptmy,  and  manager  of  its  affairs  m  this  state.  In  January, 
1880,  William  Beid,  manager,  assigned  the  said  mortgage  by  an 
iutnunent  in  writing,  duly  acknowledged  but  not  recorded,  to  the 
I^nndee  Go. 
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In  December,  1880,  James  Dickson  brought  a  suit  to  foreclose 
the  t^o  mortgages  assigned  to  him  by  Eliza  Dickson,  in  the  circnit 
conrt  for  Marion  county,  against  H.  McGallister  and  wife,  and  made 
Wm.  Beid  a  party,  as  the  holder  of  a  subsequent  lien.  Service  of 
the  summons  was  duly  made  on  Beid  personally.  In  February, 
1881,  a  decree  was  rendered  in  favor  of  Dickson  for  six  thousand 
two  hundred  and  eighty-two  dollars  and  twenty-eight  cents;  and 
three  hundred  and  mirty-eight  dollars  costs  and  disDursements,  as 
the  first  lien.  Execution  was  issued  and  the  premises  were  sold  in 
April,  1881,  to  John  Hughes,  for  six  thousand  seven  hundred  and 
ninety-four  dollars  and  nineteen  cents,  being  but  one  dollar  in  ex- 
cess of  such  decree,  interest,  costs  and  disbursements,  and  accruing 
expenses.  This  sale  was  confirmed  and  a  sherifiTs  deed  executed  to 
Hughes. 

On  September  21,  1881,  Wm.  Beid,  manager,  filed  his  petition  to 
foreclose  the  mortgage  so  given  to  him,  in  the  United  States  circuit 
court,  and  in  that  petition  Beid,  as  plainti£f,  alleges  that  the  two 
mortgages  given  to  Eliza  Dickson  on  the  two  hundred  and  twenty 
acre  tract  were  prior  liens,  and  had  been  foreclosed  in  a  suit  to 
which  he  was  made  a  party  in  the  circuit  court  for  Marion  county, 
and  the  said  tract  was  duly  sold  under  the  decree  therein,  and  the 
lien  of  his  mortgage  thereby  cut  ofif  and  extinguished  as  to  such 
tract;  and  that  be  then  had  no  lien  thereon  and  was  not  entitled  to 
any  decree  for  the  sale  of  the  same.  John  Hughes,  who  then  held 
the  legal  title  to  said  tract  of  land,  under  the  sherifiTs  deed,  was 
made  a  party  defendant  to  such  suit.  A  decree  of  foreclosure  was 
rendered  in  May,  1882,  for  the  amount  due  on  the  mortgage,  and 
for  the  sale  of  all  the  land  included  therein,  except  this  two  hun- 
dred and  twenty  acres,  and  the  same  was  duly  sold  under  such  de- 
cree in  October,  1884.  On  the  third  day  of  October,  1881,  Hughes 
and  wife  conveyed  the  two  hundred  and  twenty  acre  tract  to  Geo. 
W.  Swegal  for  ithe  stated  consideration  of  seven  thousand  five  hun- 
dred dollars,  and  on  July  20,  1882,  Swegal  and  wife  conveyed  the 
same  property  to  Eugene  McCallister  for  the  stated  consideration  of 
five  thousand  dollars.  On  that  day  the  plaintiff  loaned  Eugene 
McCallister  five  thousand  dollars,  and  took  the  note  and  mortgage 
which  forms  the  basis  of  Uiis  suit.  In  July,  1883,  Eugene  Mc- 
Callister brought  an  action  in  ejectment  against  H.  McCamster  and 
wife  to  obtain  possession  of  the  mortgaged  land.  The  defendants 
filed  a  cross  bill  in  equity  that  the  plaintiff  Eugene  McCallister  hold 
in  trust  for  them;  and  in  January,  1884,  a  decree  was  made  to  that 
efiCect.  On  the  twenty-ninth  day  of  January,  1884,  but  after  the  de- 
cree in  the  supreme  court,  H.  McCallister  and  wife  executed  a  noto 
and  mortgage  upon  this  tract  of  land  to  the  defendants  Bonham, 
Bamsey,  Piper  and  Chadwick.  The  defendant  Levy  is  a  judgment 
creditor.  The  decree  for  the  balance  in  favor  of  the  appellant  in 
the  United  States  court  was  not  docketed  until  subsequently  to  all 
these  liens.  The  court  below  rendered  a  decree  declaring  that  the 
lien  of  the  defendant  and  the  lien  of  the  co-defendants  of  the  ap- 
pellant were  prior  to  its  lien. 
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Upon  the  facts,  as  stated,  the  appellant  admits  that  the  plaintiff 
made  ber  loan  and  took  the  security  in  good  faith  and  without  any 
notice  of  the  trost  as  between  Eugene  MoCallister  and  H.  McCallis- 
ier  and  wife,  and  upon  the  representations  of  the  latter  to  the  plaint- 
iff at  the  time,  that  their  son  Eugene  was  about  to  make  the  pur- 
chase on  his  own  account  and  needed  the  money  to  paj  the  purchase 
price,  and  that  the  amount  claimed  by  the  plaintiff  is  due;  admits 
that  die  plaintiff  had  no  notice  of  the  assignment  by  Beid  to  the  ap- 
MUant,  nor  had  Dickson  any  actual  notice  of  the  same,  and  that 
Beid  was  manager  for  the  defendant,  and  had  notice  of  the  facts  as 
to  Dickson's  foreclosure,  and  that  the  two  hundred  and  twenty  acre 
tract  is  not  of  sufficient  viJue  to  pay  the  plaintiff  anything,  if  appel- 
lant has  no  first  lien;  admits  that  the  two  hundred  and  twenty  acre 
tract  was  excepted  out  of  the  foreclosure  proceedings  in  the  United 
States  court,  but  the  plaintiff  was  no  party  to  that  suit. 

The  first  question  presented  for  our  consideration  upon  this  record 
is,  whether  the  assignment  of  a  mortgage  is  such  a  conveyance  as  is 
manifestly  within  the  intent  of  our  registry  act.  If  it  is  such  a 
coDYeyance,  the  counsel  for  the  appellant  admits  that  the  failure  to 
record  the  assignment  of  the  mortgage  in  this  sait  is  fatal  to  this 
case.  Upon  this  point,  the  contention  of  the  plaintiff  is,  that  a 
mortgage  is  a  conyeyance  of  an  ''  estate  or  interest "  in  lands;  other- 
wise there  is  no  provision  under  the  registry  act  for  recording  it,  as 
it  is  not  specially  named  in  the  statute:  Mis.  Laws,  chap.  6,  page 
514  ei  seq, ;  and  his  conclusion  is,  that  if  a  mortgage  is  such  a  con- 
Teyauce,  an  assignment  of  a  mortgage  must  be  also,  for  it  passes  the 
estate  or  interest  of  the  mortgagee  to  the  assignee.  And  this  condu- 
sioD,  the  counsel  for  the  plaintiff  insists  is  further  strengthened  by 
a  fair  construction  of  all  the  provisions  of  our  registry  law  taken  in 
connection  with  the  provisions  of  section  411  of  the  civil  code,  for 
the  foreclosure  of  liens. 

In  this  state,  a  mortgage  is  literally  a  security  for  a  debt,  or  the 
performance  of  the  acts  therein  mentioned :  Sellwood  v.  Qray,  11 
Or.,  535;  but  in  form,  it  is  a  conveyance,  and  as  such  within  the 
intent  of  the  registry  act,  which  requires  it  to  be  recorded  to  affect 
with  notice  subsequent  incumbrances  and  purchasers.  And  the 
assignment  of  a  mortgage  may  be  in  the  form  of  a  conveyance,  and 
when  thus  executed  and  acknowledged  it  may  be  admitted  to  record* 
But  we  all  know  that  the  assignment  of  a  mortgage  may  be  effected 
without  any  such  formal  convevance.  It  may  be  assigned  by  a 
mere  writing  of  the  assignor  declaring  that  he  hereby  assigns  the 
mortgage  to  the  person  named  in  such  writing,  or  it  may  be  assigned 
by  a  sum  pie  indorsement  or  delivery  of  the  note  for  which  the  mort- 
gage is  a  security.  It  is  a  familiar  principle  that  in  the  case  of  a 
debt,  secured  by  mortgage,  the  debt  is  the  principal  and  the  mort- 
gage an  incident,  and  that  an  assignment  of  the  debt  is  an  assign- 
ment of  the  mortgage.  This  principle  is  too  well  understood,  and 
the  authorities  in  support  of  it,  are  too  numerous  to  require 
Station. 
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And  in  oases  of  this  character  which  are  not  in  the  form  of  a  oon- 
yejance,  there  is  no  assignment  to  record  or  which  would  be  entitled 
to  record.  Nor  do  we  nnderstand  when  the  assignment  of  the  mort- 
^[age  is  made  in  the  form  of  a  conveyance,  there  is  any  obligataoa 
imposed  by  the  statute  which  requires  the  assignee  to  have  it  re- 
corded to  protect  himself  against  subsequent  incumbrances  and 
purchasers;  only  when  execntM  in  such  form,  it  may  beadmitted  to 
record,  and  when  recorded  a  certified  copy  of  it  may,  perhaps,  be 
used  as  evidence.  Such  would  seem  to  be  the  effect  and  extent  of 
the  implication  arising  out  of  sections  22  and  34  of  the  chapter  of 
miscellaneous  laws  referred  to  aupra. 

But,  however  this  may  be,  there  in  nothing  in  these  sections,  or 
the  statute,  expressly,  or  otherwise,  requiring  such  an  assignment  to 
be  recorded  by  the  assignee  to  protect  himself  against  subsequent 
purchasers  and  mortgagees.  The  most  that  can  be  said  is,  that  when 
the  instrument  of  assignment  is  in  the  form  of  a  conveyance  it  may 
be  admitted  to  record,  but  the  statute  imposes  no  obligation  upon 
the  assignee  to  record  it.  Whether  he  shall  record  it  or  not,  when 
in  such  form,  would  seem  to  be  wholly  discretionary.  The  fact  that 
the  mortgage  may  be  assigned  by  other  modes  not  in  the  form  of  a 
conveyance,  effectual  to  transfer  the  lien  which  would  not  be  entitled 
to  record,  without  prejudice  to  the  rights  of  the  assignee  as  against 
subsequent  purchasers  or  incumbrancers,  would  seem  to  make  this 
all  the  more  apparent,  The  reason  which  brings  the  mortga^ 
within  the  intent  of  the  recording  act,  without  specially  naming  it, 
and  requires  it  to  be  recorded  to  give  constructive  notice,  is  that  it 
must  necessarily  be  in  the  form  of  a  conveyance.  There  is  no  other 
mode  of  executing  it,  the  necessity  of  the  case  brings  it  within  the 
meaning  of  the  r^stry  act  for  the  recording  of  conveyances. 

It  is  needless  to  say  that  an  assignment  of  a  mortgage  does  not 
come  within  this  principle.  The  general  rule  is  that  unless  the  re- 
cording of  the  assignment  is  required  by  law  the  recording  of  it  is 
of  no^ect:  Pomeroy's  Eq.,  section  661,  and  note.  The  truth  is, 
the  constructi<Mi  of  our  recording  act  in  respect  to  the  particular 
matter  under  consideration  has  received  a  very  carefxd  c<msideratioii 
by  Mr.  Justice  Deady  in  O.  and  Wash.  Trust  Co.  v.  Shaw,  6  Sawyer, 
342,3;  and  the  result  he  reached  was  in  conformity  with  the  view 
here  approved.  While  it  is  true,  his  construction  of  our  statute  is 
not  absolutely  binding  upon  us,  yet  his  acknowledged  familiarity 
with  our  statutes,  rendered  perhaps  more  specially  so  by  his  repeated 
and  eminent  services  in  their  codification,  and  his  deservedly  ^ffb 
reputation  as  a  jurist  and  thinker,  entitles  his  judicial  opinions  at 
all  times  to  high  consideration,  and  in  the  particular  case  to  more 
than  ordinary  weight.  He  said:  ''In  the  absence  then,  of  any 
legislative  direction  to  their  effect,  there  does  not  seem  to  be  any 
oUigation  resting  upon  an  assignee  to  record  his  assignment  to  pro- 
tect nimself  against  any  subsequent  purchaser  or  mortgagee.]'  And 
in  this  view  we  reeord  our  concurrence  as  the  result  of  our  investi- 
gation. 
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It  is  not  daimed  by  the  appellant  that  when  Hughes  parchased  at 
the  foreolosnre  sale  of  the  Diokson  mortgages,  by  snoh  sale  he  ac- 
qtiiied  the  legal  title  formerly  owned  by  H.  McCallister  and  wife, 
sabjeot  to  the  lien  of  the  morl^age  to  the  appellant,  and  a  claim  on 
the  property  prior  to  the  lien  of  the  appellants  as  for  the  amoant 
due  on  the  Diokson  mortgages.  In  Sellwood  ▼.  Gray,  11  Or.,  636, 
it  WIS  held  that  the  effect  of  a  foreclosure  is  to  transfer  to  the  pur- 
ohaser  the  rights  of  the  mortgagee,  so  far  as  he  has  any  claim  or 
interest  in  £e  mortgaged  premises,  for  the  security  of  his  debt, 
and,  also,  to  transfer  to  him  so  mxtdh  of  the  equity  of  redemption 
as  was  not  bound  by  the  lien  of  a  junior  mortgage. 

The  title,  then,  which  Hughes  acquired  under  the  sale  to  him  was 
precisely  the  same  as  if  he  bad  taken  an  assignment  of  the  Dickson 
mor^ages,  and  the  deed  of  Hardin  McOallister  and  wife  of  all  their 
interests  in  the  premises,  subject  to  the  right  of  the  appellant  to 
ledeem  the  premises  by  the  pajrment  of  the  amount  due  on  the  Dick- 
son mortgages.  He  had  all  the  estate  of  the  mortgagors  and  mort- 
gagee, subject  only  to  the  lien  of  the  appellant's  mortgage.  And  as 
to  (he  Dickson  mortgages,  with  which  we  are  more  particularly  con- 
oemed,  he  acquired  the  right  to  them  in  the  same  manner  and  to 
the  same  extent  as  though  the  mortgages  had  been  assigned  to  him 
without  foreclosure:  Yanderkamp  v.  Shelton,  11  Paige,  33;  Yroom 
T.  Delinas,  4  Paige,  631.  Of  course,  we  are  proceeding  upon  the 
hypothesis,  as  contended  for  by  counsel  for  appellant,  that  the  ap- 
pellant, the  Dundee  Oo.,  was  not  made  a  party  to  the  foreclosure 
under  the  Dickson  mortgages,  and  as  to  it,  the  proeeedings  were  a 
nnllity. 

Bnt  to  return.  As  a  result  of  this,  it  is  admitted  that  when 
Hnghes  bought  at  the  foreclosure  sale,  he  acquired,  as  separate  and 
distinct  interest  in  him,  the  prior  lien  of  the  Dickson  mortgages, 
and  the  legal  title,  subject  to  the  lien  of  the  appellant's  mortgage. 
Sow  the  eounsel  for  the  appellant  cont^ids  that  if  these  interests 
were  in  fact  existing  in  him  as  separate  and  distinct  interests,  then, 
nnder  flie  mle  of  merger,  he  had  the  power  to  merge  one  in  the 
other,  and  <mo6  mergra,  they  never  could  be  separatra;  or  that  he 
^  the  power  to  keep  them  separate,  and  conyey  one  as  separate 
from  the  other,  but  that  when  he  conveyed  by  deed  to  Swegal,  and 
Bwecal  to  Eugene  McCallister,  the  effect  was  to  work  a  merger  of 
the  lien  and  fee;  and,  as  a  consequence,  when  the  plaintiff  loaned 
the  money  to  Eugene  McCallister,  for  tiie  purchase  of  the  property, 
the  Dickson  mortgages  and  the  fee  being  merged,  she  did  not  sue* 
oeed  to  the  equitiible  interest  of  the  Dickson  mortgages  as  a  pur^ 
clttser  under  the  decree  of  foreclosure. 

It  is  difficult  to  understand,  upon  the  facts  disclosed  by  this 
iseord,  how  the  foundation  for  a  merger  could  exist  while  the  out- 
standing incumbrance  of  the  appellant  was  a  subsisting  Uen  upon 
the  knd.  Some  brief  notice  of  what  constitutes  merger,  and  how 
it  is  regarded  in  equity,  will  assist  in  the  disposal  of  the  question 
voder  consideration.    A  merger  is  defined  to  be  '*  where  a  greater 
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and  lesser  estate  ooinoide  and  meet  in  one  and  the  same  person,  in 
one  and  the  same  right,  without  any  intermediate  estate,"  that  at 
onoe  the  lesser  estate  is  absorbed  by  the  greater,  or,  in  legal  par- 
lance, merged.  In  equity,  mergers  are  considered  odions,  and 
are  much  less  favored  than  at  law,  and  are  made  to  depend  upon  the 
intention  and  interest  of  the  party.  It  is  only  in  those  cases  where 
it  is  perfectly  indifferent  to  the  party  in  whom  the  interests  had 
united  whether  the  charge  or  term  should  or  should  not  subsist,  that 
in  equity  the  term  is  merged:  Forbes  v.  Moffit,  18  Yes.,  394.  But 
if  the  owner  has  an  interest  in  keeping  them  distinct,  or  there  is  an 
intervening  right,  there  will  be  no  merger.  ''The  doctrine  of 
merger,'*  said  Bellows,  C.  J.,  ''springs  from  the  fact  that  when  the 
entire  equitable  and  legal  estates  are  united  in  the  same  person, 
there  can  be  no  occasion  to  keep  them  distinct,  for  ordinarily  it 
could  be  of  no  use  to  the  owner  to  keep  up  a  charge  upon  an  estate 
of  which  he  was  seized  in  the  fee  simple;  .but  if  there  is  any  out- 
standing, intervening  title,  the  foundation  of  the  merger  does  not 
exist,  and,  as  a  matter  of  law,  it  is  so  declared:"  Stanton  v.  Thomp- 
son, 49  N.  H.,  272.  "  But  if  the  owner  of  the  legal  and  equitable 
title  has  an  interest  in  keeping  these  titles  distinct,  he  has  a  right  so 
to  keep  them,  and  the  mortgage  will  not  be  extinguished :"  Wilde, 
J.,  in  Lord  v.  Lane,  8  Met.,  618. 

The  intent  to  preserve  the  interests  or  rights  distinct  may  be  ex- 
press or  implied.  And  Lord  Thurlow  said:  "  Whenever  it  is  more 
beneficial  for  the  person  entitled  to  tihe  charge,  to  let  tiie  estate 
stand  with  the  incumbrance  upon  it  than  to  take  it  discharged  of 
the  incumbrance,  that  circumstance  will  have  a  controlling  influence 
in  deciding  upon  the  implied  intent:"  Compton  v.  Oxeden,  2  Yes. 
Jr.,  264.  In  the  absence  then,  of  an  express  intention  to  the  con- 
trary, the  intention  to  keep  the  two  estaies  separate  will  be  implied 
or  presumed,  when  it  is  for  the  interest  of  the  party  that  they  should 
be  kept  separate.  It  will  not  do,  then,  as  was  said  by  Elliot,  J.,  to 
assume,  as  a  matter  of  course,  that  there  was  a  merger,  for  there 
are  many  cases  in  which,  in  order  to  prevent  injustice,  courts  will 
not  allow  merger  to  take  place,  although  all  the  essential  elements 
of  a  technical  merger  combine  in  the  particular  case:  Evansville 
Gas  Light  Go.  v.  State,  73  Ind.,  222. 

Now,  the  Dickson  mortgages  being  prior  liens  to  that  of  the  appd- 
lant's,  who  was  not  made  a  party  to  the  foreclosure  proceedings  under 
them,  Hughes,  by  his  purchase  at  such  foreclosure  sale,  acquired, 
not  oiily  the  equity  of  redemption,  subject  to  the  mortgage  of  the 
appellant,  but  the  right  to  the  Dickson  mortgages  in  &e  same 
manner  and  to  the  same  extent  as  though  they  had  been  assigned 
to  him  \^  ithout  foreclosure.  And  it  was  manifestly  for  the  interest 
of  Hughes  that  those  mortgages  should  not  be  extinguished  or 
merged  in  the  legal  title,  as  the  mortgage  of  the  appeuant  was  a 
subsisting  lien  upon  the  property,  and  ne  would  have  been  obliged 
to  satisfy  it  before  the  property  would  be  free  from  incumbrance; 
or  in  other  words,  he  would  lose  the  benefit  of  the  Dickson  mortgages 
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to  which  he  had  been  subrogated  by  said  foreolosare  sale.  To 
place  Hughes,  or  those  who  saoceeded  to  his  plaoe,  or  rights,  in  this 
positioiiy  npon  the  ground  of  a  technical  merger,  would  work  a 
flagrant  injostioe,  while  by  keeping  these  intereste  separate  and  dis- 
tinct, the  rights  of  priority  are  preserved  and  maintained  in  the 
order  in  which  the  several  transactions  occarred  and  were  recorded, 
and  injustice  prevented.  Sorely,  if  it  be  true,  as  counsel  contended, 
that  these  mortgages  have  not  been  foreclosed  as  to  the  appellant, 
because  it  was  not  made  a  party  to  the  foreclosure* proceedings 
mider  them,  then,  they  are  still  in  .existence,  not  merged,  bat  sub- 
sisting liens,  and  being  prior  liens  to  that  of  the  appellant,  the 
only  way  for  the  appellant  to  get  rid  of  them,  is  to  redeem. 

Nor  is  it  perceived  why  the  same  equitable  principle  is  not  alike 
mplicable  to  the  other  purchasers,  Swegal  and  Eugene  McOallister. 
If  Hughes,  as  purchaser  at  the  sheriff's  sale,  under  the  decree  of 
foreclosure  succeeded  to  all  Dickson's  rights  and  priorities  under 
these  mortgages,  so  did  Swegel,  as  purchaser  from  Hughes,  and 
Eugene  McGallistor,  as  purchaser  from  Swegel,  become  invested 
wi^  the  same  rights  and  priorities.  It  would  be  as  manifestly  unjust 
to  allow  a  technical  merger  against  them  as  Hughes,  and  the  interest 
of  each  successive  party  to  the  transaction  is  such  in  keeping  the 
estates  or  interests  separate  that  equity  will  presume  such  was  the 
iniention. 

The  facte  show  a  case  where  it  is  not  perfectly  indifferent  to  parties 
in  whom  the  intereste  had  united  that  they  should  or  should  not  be 
merged,  but  their  intereste  require  that  they  should  be  kept  separ- 
ate to  protect  from  iniastice  and  to  conserve  equity  and  good  con- 
seienee.  And  in  eqafty  the  plaintiflf  is  a  pnrohaser,  and  let  cUim 
for  the  purchase  money  loaned  to  Ea^ene  McOallister  is  equally  as 
much  entitled  to  protection ,  and  her  intereste  as  much  opposed  to  a 
meatf^T^  as  Eugene  McOallister's  claim  for  the  same  money  would 
have  been,  had  he  famished  it  himself.  She  had  the  same  equities 
he  would  have  had,  if  he  had  advanced  the  purchase  mone^.  This 
invests  her  with  the  same  righte  and  priorities  and  entitles  her 
to  be  paid  before  the  appellant,  nor  does  it  work  any  injustice  to 
the  appellant,  for  it  only  preserves  that  order  of  priority  which  ex- 
isted when  the  mortgage  was  executed  and  of  which  it  had  full  notice. 

Thus  far  we  have  conceded  the  assumption  of  counsel  for  the  ap- 
pellant that  the  service  upon  Beid  in  the  Dickson  foreclosure  was 
not  service  upon  the  appellant,  and  that  as  to  it  the  proceeding  was 
a  nullity,  for  the  purpose  of  showing  that  there  is  no  equitable 
principle  which  can  be  applied  to*push  this  junior  incumbraaoe  in 
iront  of  the  prior  lien,  or  supersede  the  equitable  rights  arising 
onder  it  The  fact  is,  the  contention  of  counsel  necessarily  assumes 
tiie  existence  of  an  outetending  intervening  interest  or  lien  which  is 
opposed  to  Uie  foundation  of  merger.  We  must  now  ex>imiae  the 
nght  of  the  appellant  with  respect  to  its  co-defendant. 

The  facto  snow,  as  is  allegea  in  the  answer  of  the  Dandee  Oo., 
appellant,  that  this  mortgage  was  made  to  Wm.  Beid,  manager,  but 
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it  was,  in  fact,  for  the  Dundee  Go.,  and  that  Beid  aaaigned  it  to 
the  company,  Jannanr  20,  1880,  bat  that  the  assignment  was  notie- 
oorded.  Subsequently,  in  February,  1881,  the  Dickson  mortgages 
were  foreclosed,  and  iUeid  being  the  ostensible  owner  of  record,  was 
made  a  party  and  made  default.  Yet,  after  this  assignment  and  these 
foreclosure  proceedings  had  taken  place,  and  while  Beid  was  still  the 
agent  or  trustee  of  the  company,  in  September,  1881,  he  brought 
suit  in  the  United  States  court,  in  his  own  name,  as  manager,  to 
foreclose  this  same  mortgage.  In  that  suit  the  regularity  of  the  pro- 
ceedings and  the  service  upo^  Beid  in  the  Dickson  foreclosure  is 
alleged,  and  the  recitals  of  the  record  expressly  declare  that  the 
rights  of  the  Dundee  Go.  were  foreclosed  and  barred  so  far  as  the 
two  hundred  and  twenty  acres  are  concerned,  and  a  decree  is  entered 
in  conformity  therewith.  The  company  thus  sues  in  the  name  of 
Beid  after  the  assignment,  and  by  virtue  of  his  relations  to  act  for 
them.  As  disclosed  by  this  record,  there  can  be  no  doubt  that  Beid 
had  control  of  the  business  of  the  company  in  Oregon,  and  the  pos- 
session of  the  property,  with  authority  to  transact  such  business  and 
to  hold  the  legal  title  to  such  property  in  his  own  name,  and  in 
all  respects  to  deal  with  it  as  his  own,  so  far  as  third  persons  or 
parties  are  concerned.  This  is  not  the  case  of  an  assignment  to  a 
stranger,  and  then  afterwards  the  assignor  being  impleaded  as  a  ju- 
nior encumbrancer  by  a  prior  mortgagee,  and  subsequently  brings 
suit  in  his  own  name  on  the  mortgage  which  he  had  previously  as- 
signed; but  that  of  the  agent  or  trustee  of  tiie  party,  made  such  os- 
tensible owner  of  record  by  such  party,  and  with  authority  by  virtue 
of  bis  relation  to  act  in  the  premises. 

The  difference  is  manifest,  the  act  of  Beid  was  the  act  of  the 
principal  or  bound  the  principal.  If  he  was  endowed  with  capaciiy 
to  sue  as  the  owner,  as  he  did,  his  act  was  the  act  of  the  principfll 
and  made  him  a  proper  party  to  the  prior  proceedings  in  me  fore- 
closure. The  transaction  seems  to  be  susceptible  of  no  oUier 
construction,  and  to  hold  otherwise  would  work  a  manifest  injustice, 
if  not  a  fraud.  It  certainly  ought  not  to  be  allowed  to  take  advan- 
tage of  its  own  act,  and  claim  that  it  had  no  notice  of  the  Dickson 
suit,  when  the  party  to  the  record,  and  the  same  party  it  had  placed 
upon  the  record  as  owner  of  this  mortgage,  was  impleaded  in  the 
suit  and  made  default.  There  was  in  fact  but  one  interest  and  that 
Beid  was  made  to  represent.  Mr.  Jones  says:  ''  It  has  been  held  in 
some  cases,  however,  that  as  trustee  and  cestui  que  trust  represent 
but  one  interest,  he  alone  should  be  made  a  party  to  the  suit  as  he 
would  be  the  party  entitled  to  redeem." 

The  facts  of  this  case  are  such,  that  we  think  it  would  be  inequit- 
able to  allow  the  appellant  to  take  this  advantage,  and  until  better 
advised,  the  decree  must  stand. 

Thayer,  J.,  concurs  in  the  result,  but  does  not  agree  in  the  con- 
clusion that  the  recording  acts  of  this  state  do  not  extend  to  assign- 
ments of  a  mortgage. 

Waldo,  0.  J.,  absent. 
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Sayaoe  v.  Sayage. 

Filed  Ntnember  16,  IftifS. 

ViNDOB  AifD  VnrDVft— Vindbb's  Dutt  to  Diboix)6E.— Ordinarily  where  there  la  no 
fidndaiT  relation  hetween  the  vendor  and  vendee  of  land,  and  no  confidence  ie  reposed  by 
Ibe  Tendflr  in  the  particnlar  contract,  no  duty  rests  upon  the  vendee  to  djuclose  fmetiB  he  may 
hkppen  to  know  advantageons  to  the  vendor. 

Thb  Samx— PoBCHASE  BT  Attobnkt  IN  Fact— OoNCBALMBNT  BY  Attobnxt.— An  attorney 
In  fact  to  collect  debts  dne  and  lease  the  lands  of  another,  in  whom  particular  trast  and  coa- 
fidenoe  it  iniposed  by  the  principal,  cannot  purchase  the  lands  of  the  latter  without  disclosing 
to  the  principa]  every  fact  within  his  knowledKe  that  would  tend  to  enchance  its  value. 

A  PoBCHAftB  MADE  WiTHOOT  Buch  disclosure  will  be  set  aside  at  the  instance  of  the  prin- 
eipsL 

Appeal  from  the  oironit  court  of  Marion  coaniy.  The  opinion 
states  the  facts. 

N.  B,  Knight,  for  the  appellant. 
lUmon  Ford^  for  the  respondent. 

Thater,  J.  This  appeal  is  from  the  circait  court  for  the  coanty 
of  Marion.  The  appellant  commenced  a  suit  in  that  court  against  the 
respondent  to  haYe  a  certain  deed  executed  by  the  former  to  the 
latter,  on  the  third  day  of  October,  1882,  to  certain  lands  in  said 
county,  cancelled,  and  said  lands  reconveyed  to  her.  She  alleged 
in  her  complaint  that  on  and  prior  to  the  third  day  of  October, 
1882^  she  owned  said  lands  in  fee,  that  in  April,  1882,  she  executed 
to  the  respondent  a  power  of  attorney  appointing  him  her  attorney 
in  fact  to  take  possession,  and  haYe  charge  of  said  lands,  to  sell  the 
same,  execute  deeds  to  purchasers,  and  do  all  acts  necessary  to 
carry  out  said  power;  that  after  executing  said  power  of  attorney, 
she  left  the  state  and  went  to  Kansas  City,  Mo.,  where  she  remained 
until  April,  1884;  that  on  or  about  the  first  of  October,  1882,  she 
received  through  the  mails  an  offer  from  the  respondent  of  six 
thousand  dollars  for  the  whole  of  said  lands,  and  desiring  to  sell  the 
flame,  and  not  knowing  at  the  time  that  any  greater  sum  of  money 
ooold  be  obtained  therefor,  and  relying  upon  the  respondents 
honesty  and  good  faith,  she  accepted  the  said  offer,  and  made  him 
the  deed;  that  the  respondent  knew  that  he  had  been  offered  for, 
aa  appellant's  agent,  before,  and  was  offered  at  the  said  time,  and 
could  haye  sold  one  of  the  parcels  of  the  lands,  a  certain  one  hun- 
dred and  twenty-four  acre  tract,  for  the  sum  of  six  thousand  dol« 
lars  cash,  and  could  have  sold  the  whole  of  said  lands  for  eight 
thousand  dollars  cash;  that  they  were  reasonably  worth  that  sum, 
and  that  he  fraudulently  concealed  from  the  appellant  said  facts 
and  by  reason  of  such  suppression  obtained  from  ner  the  said  deed; 
that  she  had  after  learning  of  the  fraud  offered  to  return  him  his 
money  and  had  demanded  a  reconveyance. 

The  respondent  denied  the  allegation  of  the  complaint  as  to  his 
attorneyship,  the  offer,  value  of  the  land,  and  fraud,  and  alleged 
nffirmatively  that  since  he  purchased  the  land  he  had  paid  out  for 
taxes  the  sum  of  one  hundred  and  fifteen  dollars. 

Depositions  and  proofs  having  been  taken,  the  case  was  heard  by 
Baid  circuit  court  andfthe  complaint  dismissed,  from  which  decision 
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the  appeal  was  taken  to  this  coart.  It  appears,  from  the  testimony 
and  proofs^  that  the  appellant  was  born  and  raised  upon  the  lan^ 
in  question;  that  about  1875  she  married  and  went  East  with  her 
husoand;  that,  her  husband  having  obtained  a  divorce  from  her  in 
1881,  she  returned  and  lived  with  her  uncle,  John  Savage,  jr.,  on 
the  lands  until  April  6, 1882,  when  she  went  back  to  Kansas  City, 
Mo.,  where  she  resided,  as  alleged  in  the  complaint;  that  she  and 
the  respondent  are  second  cousins;  that  she  was  the  owner  of  the 
lands;  that  about  the  sixteenth  day  of  September,  1880,  she  ex- 
ecuted to  the  respondent  the  following  power  of  attorney: 

'  *  Know  all  men  by  these  presents  that  I,  Bertha  E.  Savage,  of 
Junction  City,  Kansas,  have  made,  constituted  and  appointed,  and 
by  these  presents  do  make,  constitute  and  appoint,  John  Savage,  sr., 
of  Salem,  Marion  county,  Oregon,  my  true  and  lawful  attorney  in 
fact  for  me  and  in  my  name,  place  and  stead,  and  for  my  use,  to  ask, 
demand,  sue  for,  collect  and  receive  and  receipt  for  all  such  sums  of 
money  which  now  or  shall  be  or  hereafter  are  owing  or  belonging 
to  me  in  the  state  of  Oregon  by  any  person  or  persons  whatsoever; 
and  I  hereby  further  autiiorize  and  empower  my  said  attorney  in 
fact  to  lease  or  rent  any  and  all  lands  now  owned  by  me,  or  which  I 
may  have  any  interest  in,  in  the  said  state  of  Oregon,  and  to  collect 
the  rents  therefor,  and  to  do  everything  in  and  about  the  premises 
as  fully  to  all  intents  and  purposes  as  I  could  or  would  do  if  per- 
sonally present  (with  full  power  of  substitution  or  revocation), 
hereby  ratifying,  confirming  and  holding  valid  all  that  my  said  attor- 
ney  shall  lawfully  do  or  cause  to  be  done  by  virtue  of  these  presents. 

In  witness  whereof,  I  have  hereueto  jset  my  hand  and  seal  this 

day  of ,  A.  D.  1880.  Bebtha  E.  Savagb.    [seal.] 

**  Done  in  presence  of  Arthur  P.  Davis." 

That  the  respondent  accepted  the  trust  and  acted  under  said 
power  of  attorney  until  the  execution  of  the  deed  sought  to  be  can- 
ceiled.  It  is  claimed  by  the  appellant  that  there  was  a  subsequent 
power  of  attorney  executed  by  ner  to  the  respondent  in  April,  1882, 
empowering  him  to  sell  and  convey  the  property  as  alleged  in  the 
complaint,  but  that  is  stoutly  denied  by  the  latter,  and,  in  the 
opinion  of  all  the  members  of  the  court,  is  not  sustained  by  the  evi- 
dence. 

It  further  appears  from  the  proofs  that  the  following  correspond- 
ence, at  the  respective  times  therein  mentioned,  took  place 
between  the  appellant  and  the  respondent  in  reference  to  the  sale 
and  purchase  of  said  lands: 

"  Kaotas  City,  Aug.  31,  1882. 

^*  Dear  Cousin  John:  In  a  letter  received  from  Aunt  Hattie  a  short 
time  ago  she  said  you  were  going  to  write  and  advise  my  selling  my 
property  there.  At  the  time  I  received  her  letter  I  thought  I  would 
NEVEB  KBVEB  sell  but  havo  changed  my  mind.  There  are  splendid 
chances  here  every  day  to  invest  in  city  residence  property  which 
woidd  bring  me  each  year  as  much  as  I  get  off  from  the  farm  in  two. 
And  more  man  this,  property  is  advancing  at  least  ten  per  cent  each 
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year  2uid  in  some  localities  fifty.  I  shall  always  hope  to  some  time 
get  the  little  farm  back  again.  Please  give  yoar  earliest  attention — 
write  me  whafyon  will  give  me  for  it  in  cash  and  to  facilitate  mat- 
ters I  will  answer  yoar  letter  by  telegram  if  I  accept  your  proposi- 
tion; and  any  way  that  you  can  hurry  the  matter  along  do  so. 

"Hope  this  will  find  you  all  well  and  in  the  midst  of  a  bountiful 
harvest  with  favorable  weather  to  assist  in  securing  it. 

"  If  I  thought  Ma  could  pay  me  cash  for  the  place^  and  as  much 
as  anyone  else  would  be  willing  to  pay  for  it,  she  would  be  the  one 
I  would  write  to  of  my  desire  to  sell;  for  I  remember  she  once  said 
if  I  sold  she  would  like  to  buy  it  from  me;  and  it  is  only  natural 
that  she  should  want  it.  Let  me  hear  from  you  as  soon  as  possible.  I 
am  real  well  and  enjoy  myself  sometimes.  Have  been  at  work  this 
summer  you  know.  When  you  write  address  me  at  Kansas  City, 
Missouri,  as  I  get  my  letters  at  the  post  office.  With  kind  regaras 
I  am  Tours,  etc.,  Bertha  Savage. 

The  following  is  the  respondent's  answer  to  the  above: 

'*  Salem,  Sept.  11th,  1882. 

**  Dear  Cousin: —I  received  yours  of  the  thirty  first  yesterday 
find  was  glad  to  hear  you  was  well.  I  did  not  tell  Hattie  I  was  go- 
ing to  advise  you  to  sell;  I  told  her  if  I  could  not  make  the  land 
fetch  in  more  profit,  you  had  better  sell  it.  I  only  got  three  hun- 
dred and  sixty  bushels  of  oats  and  sold  them  for  thirty- seven  and 
one-half  cents  per  bushel  and  one  hundred  and  thirty  bushels  of 
wheat.  I  shall  sell  it  as  soon  as  hauled,  then  I  will  pay  Ford  and 
Stratton  and  will  send  you  what  is  left.  I  had  not  thought  of  bay- 
ing your  land.  I  was  going  next  week  to  Walla  Walla  with  my 
money,  for  I  can't  let  it  out  here  any  more  only  in  small  dribbs.  So 
if  yon  conclude  to  take  me  up  at  my  offer  I  won't  go;  I  will  give  you 
six  thousand  dollars  for  your  whole  interest  here;  at  that  it  will  be 
a  good  while  before  I  could  get  my  money  back.  If  you  conclude 
to  take  me  up  at  my  offer,  telegraph  immediately.  John  is  talking 
of  bnjing  the  two  other  heirs  out  on  the  Imller  place  -  the  two 
kondred  and  fifteen  acres — ^for  three  thousand  six  hundred  dollars.  If 
lie  had  not  of  bought  the  one,  I  would  of  bought  it,  for  it  is  cheaper 
than  yonm,  bein  more  land  and  laying  together.  We  are  all  well 
and  hope  you  the  same.  John  had  more  wild  oats  than  any  thing 
else  and  if  it  ain't  summer  fallowed,  it  won't  pay  taxes  and  keep 
feneee  np.  If  you  take  me  up,  I  will  send  you  a  check  on  any  bank 
jou  say.  I  would  of  written  before  but  I  wanted  to  see  how  much 
grainyon  would  have. 

*' Prom  your  friend.  Write  often.    Yours  &o.    John  Savage." 

On  the  same  day  the  letter  was  mailed,  the  respondent  notified 
the  appellant  of  it  by  telegraph  as  follows: 

"  Salem,  Oregon,  Sept.  11th,  1882. 

"  Bertha  E.  Savage: — ^I  have  written  you  an  offer  of  six  thousand 
dollars  for  yoar  fall  interest  here.  If  you  accept,  telegraph  im- 
laediatelj.  John  Savage." 
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On  September  18,  1882,  the  appellant    telegraphed   her  accept- 
anoe  of  tne  offer  as  follows : 

"  Kansas  City,  Mo.,  18th  Sept.,  1882. 

^' John  Savage^  P.  O.  330,  Salem: — I  aooept  your  oflFer;  hurrj 
papers  along  soon  as  possible.  Bebtha  Sayaoe." 

On  September  22,  1883,  the  appellant  also  wrote  the  respondent, 
in  which  she  gave  directions  about  sending  the  money,  and  in  which 
she  requested  that  he  would  send  her  five  hundred  dollars,  withoat 
waiting  for  the  deeds  to  be  sent  there,  signed  and  returned  again. 
She  also  suggested  that  it  would  probably  have  been  better  if  she 
had  sent  him  a  quit-claim  deed — that  it  would  have  expedited  the 
affair.  The  respondent  upon  receipt  of  the  appellants  telegram 
accepting  his  offer,  had  Judge  J.  J.  Shaw,  of  Salem,  prepare  a  deed 
and  forward  it  to  the  appellant  at  Kansas  Oity,  for  execution, 
which  she  did  at  the  time  before  mentioned,  October  3,  1882,  and 
sent  it  to  the  respondent  by  mail. 

The  appellant's  counsel  contends  that  at  some  period  between  the 
time  the  respondent  received  the  appellant's  letter  of  August  31, 1882, 
and  the  date  of  his  reply  thereto,  September  11,  1882,  a  gentleman 
by  the  name  of  Durbin,  who  owns  land  adjoining  the  said  one  han- 
hundred  and  twenty-four- acre  tract,  applied  to  the  respondent  to 
purchase  said  tract,  and  thereupon  offered  to  pay  therefor  the  same 
amount,  six  thousand  dollars,  that  the  respondent  paid  for  all  of 
appellant's  lands,  including  said  tract;  that  instead  of  informing 
the  appellant  that  Mr.  Durbin  would  pay  said  sum  for  said  tract, 
the  respondent  took  advantage  of  the  circumstances  and  made  said 
purchase,  and  thereby  obtained  the  other  lands,  a  reversionary 
seventh  interest  in  a  tract  of  three  hundred  and  fourteen  and  forty-six 
one-hundredths  acres,  subject  to  the  dower  ri^ht  of  Mrs.  M.  J. 
Savage,  a  widow  lady,  and  seventy-eight  and  eighty-one  one-hun- 
dredths  acres  of  timber  land,  alleged  to  be  worth  two  thousand  dol- 
lars, for  nothing. 

There  is  some  contradiction  as  to  the  time  when  Mr.  Durbin 
made  said  offer,  and  as  to  the  quantity  of  land  that  was  included  in 
it.  He  was  examined  as  a  witness  in  the  case,  and  testified  to 
the  following,  viz. : 

''Age,  fifty-four  years;  occupation,  stock-raiser; residence,  Wasco 
county,  Oregon."    In  answer  to  question  three  he  says: 

"  I  know  the  one  tract  of  one  hundred  and  twenty-four  acres,  and 
know  about  where  the  timber  land  is,  and  the  dower  property.  They 
are  situated  on  Salem  Prairie — that  is,  the  dowery  and  the  one  hun- 
dred and  twenty-fourtkcres;  the  other  is  back  in  the  timber,  east  of 
the  other  property. 

'*  Q.  4 — You  may  state  if  you  ever  had  any  conversation  with  the 
defendant  about  the  purchase  of  either  of  those  tracts  of  land. 

''  Ans. — I  had  a  conversation  with  Mr.  Savage,  I  think  sometime 
along  about  the  first  of  September,  1882,  about  the  tract  of  land — 
one  hundred  and  twenty-four  acres.  I  came  to  town  and  heard  Mr. 
Savage  wanted  to  see  me;  I  enquired  and  looked  for  Mr.  Savage, 
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and  found  him  on  Commercial  street.     I  says,  Mr.  Savage,  I  under- 
stand you  want  to  see  me.     He  says  yes,  I  wanted  to  know  if  you 
want  to  buy  this  piece  of  land  or  place  of  Bertha  Savage.     I  says, 
I  don't  know  whether  I  do  or  not;  it  is  owing  to  what  she  asks  for 
it.    Well,  he  says,  what  will  you  give  for  it  ?    I  asked  him  how  much 
there  was  of  it.     He  says  there  is  one  hundred  and  twenty -five  acres 
of  it.    I  studied  a  bit  and  says,  I  will  give  you  five  thousand  five 
hundred  dollars  for  it,  and  he  says  I  don't  think  she  will  take  that 
for  it.     We  talked  and  had  some  conversation  about  that  and  other 
matters,  and  I  finally  told  him  that  I  would  give  six  thousand  dollars 
for  it  if  he  would  telegraph  and  get  me  an  answer  in  a  short  time.     He 
said  he  thought  she  would  take  that  for  it;  and  agreed  to  telegraph  to 
her.     I  saw  him  a  day  or  two  after  that,  and  I  asked  him  if  he  had 
telegraphed  to  her,  he  said  that  he  hadn't;  that  he  had  written  to 
her;  that  he  couldn't  explain  things  to  her  as  he  would  like  to  in  re- 
gard to  the   fencing  and  condition  the  place  was  in,  but  he  said  I 
need   not  be  uneasy,   that  I  would  get  the  place;  that  is,  that  she 
would   accept  my  offer.     I   then,  sometime  after  that,  asked  Mr. 
Savage  if  he  had  heard  from  Bertha,  and  he  told  me  that  he  hadn't. 
One  day  I  happened  to  step  into  the  bank;  Mr.  Savage  was  in  there 
doing  some  business  with  Mr.  Alberts.     I  stood  there  till  they  got 
tiirough  their  business.     From  the  conversation  they  were  having, 
I  suspicioned  that  all  wasn't  right,  and  asked  John  Savage  if  he  had 
heard  from  Bertha.     He  said  he  had,  and  was  just  sending  her  the 
money  for  the  land.     I  says  to  him  I  don't  want  you  to  send  any 
money  for  me,  as  T  have  the  money  to  pay  for  it  myself,  and  he  says 
I  may  let  you  have  it  yet,  and  I  asked  him  if  he  didn't  calculate  to 
let  me  have  the  land — ^got  into  quite  a  little  jower  over  it.     During 
this  time  I  had  heard  that  she  had  eighty-seven  acres  out  in  the  tim- 
ber, and  a  dower  of  forty  acres  in  Mrs.  Lute  Savage  place.     I  says  to 
Mr.  Savage,  I  am  a  little  ahead  there.     Mr.  Savage  says  to  me,  I 
have  done  so  much  for  Bertha,  and  I  told  him  that  I  would  give  him 
two   hundred  and  Mty  dollars  for  his  trouble  and  expense,  besides 
the  six  thousand  dollars.     All  the  an3wer  that  Mr.  Savage  would 
make  me  was  that  *  I  may  let  you  have  it  yet.'     I  then  told  him  that 
he  was  getting  this  seventy-eight  acres  out  there  in  the  timber  and 
the  dower  for  what  I  had  offered  for  the  one  hundred  and  twenty- 
five   acres,   and  he  says,  *  I  know  m^  own  business;  I  may  let  you 
have  it  yet.'    I  says  to  him,  I  will  give  eight  thousand  dollars  for 
the  whole  of  it,  and  I  will  give  you  two  or  three  days — I  don't  rec- 
ollect just  how  long — to  let  me  know  whether  you  will  let  me  have 
one  hundred  and  twenty>five  acres  or  not.     If  you  don't  I  will  tele- 
graph to  Bertha  to  not  accept  your  checks;  that  I  will  give   eight 
thousand  dollars  for  it.     At  the  length  of  time  that  I  had  given  him 
for  an  answer  he  came  out  to  my  place,  two  and  one-half  miles  east 
of  Salem  —it  was  after  dark  when  he  came  there — and  I  asked  him 
him    if  he  had   been  to  supper,  we  had  just  get  through,  and  he 
said   he  hadn't  and  they  fixed  him  a  bite  of  supper,  and  after  that 
ire  sit  and  talked  for  about  an  hour  over  matters  and  things.     Mr, 
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Savage  spoke  about  going  home;  I  says  you  had  better  stay  all 
night;  he  says  no,  '  bnt  Sol.,  I  would  like  to  see  you  a  bit.'    We  got 
our  hats  ana  went  out  to  the  gate  between  the  house  and  the  road, 
and  Mr.  Savage  says,  *  1  will  let  you  have  that  place — that  piece  of 
land,   and   make  you  a  deed  to  it  as  soon  as  my  wife  comes  home.* 
She  was  in  the  East,  I  believe.     Well,  I  says,  that  is  all  right  John; 
but  he  says  there  isn't  quite  so  much  of  it  as  I  thought  these  was, 
only  one  hundred  and  twenty-four  acres.     I  says  that  don't  make 
any  difference — one  acre  don  t  make  any  difference.     I  says  here  is 
twenty  dollars,  you  take  that  John;  he  says  there  is  no  use  of  that, 
I  give  you  my  word  you  shall  have  it;  I  said  your  word  has  always 
been  good  to  me,  but  we  have  had  a  little  dispute  about  this.    He 
says :  '  It  will  be  all  right,  and  I  will  make  you  a  deed  when  my 
wife  comes  home.'     Mr.  Savage  went  home,  I  suppose.    There  was 
nothing  more  said.     I  have  heard  that  Mrs.  Savage   was  home.    I 
went  down  there  to  Mr.  Savage's,  Mr.  Savage  wasn't  at  home;  I  left 
word  that  I  would  like  to  see  him — would  like  to  have  him  come  up. 
Mr.  Savage  didn't  come  and  I  left  word  a  second  time.     Mr.  Savage 
came  up  and  said  if  I  would  come  into  town  on  such  a  day  he  womd 
make  out  the  deed.     I  went  in  on  the  day  that  was  appointed,   met 
Mr.  Savage — nothing  said — we  passed  one  another;  it  ran  along  un- 
til it  was  getting  along  in  the  afternoon;  £  looked  around  and  found 
Mr.  Savage,  and  told  him  he  had  better  make  out  that  deed  and  fix 
up  our  business.     He  then  told  me  that  his  wife  would  not  sign  the 
deed  unless  he  would  give  her  one  thousand  dollars.     We  had  a  few 
words  and  that  ended  our  business. 

**  Q.  5. — ^Tou  may  state  whether,  at  the  time  you  met  the  defend- 
ant in  the  bank  here,  when  he  was  preparing  to  send  the  money  to 
the  plaintiff  for  her  lands,  you  offered  and  would  have  paid  to  him  in 
cash  eight  thousand  dollars  for  the  three  several  tracts  of  land  de- 
scribed in  the  complaint,  and  which  you  have  mentioned  ? 

**  Ans. — I  would  have  given  eight  thousand  dollars  for  it;  I  believe 
I  offered  Mr.  Savage  that,  less  the  two  hundred  and  fifty  dollars  that 
I  had  offered  him  as  bonus  on  the  six  thousand  dollars. 

"  Q.  6. — You  had  offered  the  defendant,  then,  six  thousand  dollars 
for  the  one  hundred  and  twenty-four  acre  tract,  and  two  hundred 
and  fifty  dollars  besides,  to  pay  him  for  his  trouble  and  expense 
that  he  has  been  to;  is  that  the  fact  or  not? 

"  Ans. — Yes,  that's  the  fact. 

''  Q.  7. — During  any  of  the  time  that  you  were  negotiating  with 
the  defendant  for  the  purchase  of  the  one  hundred  and  twenty-four 
acre  tract,  did  he  state  to  you  whether  he  had  the  power  from  the 
plaintiff  to  sell  the  same  ? 

''  Ans. — He  did;  he  said  at  the  time  we  first  talked  of  the  trade 
he  could  make  me  a  deed  himself,  but  he  would  prefer  that  she 
would  do  it.  The  conversation  I  had  with  Mr.  Savage  in  the  bank 
here  was  in  Bush's  bank,  Mr.  Alberts  was  behind  the  counter,  and  I 
forget  who  the  other  man  was." 


8np.  Ci.  Or.]  Savage  v.  Savage.  375 

"  GroBS-examinatioD.  Q\  9. — State,  Mr.  Durbin,  just  what  passed 
between  you  and  Mr.  Savage  in  Mr.  Bush  s  bank  in  Mr.  Alberts' 
presence  at  the  time  yon  have  referred  to. 

'^Ans. — Well,  I  asked  Mr.  Savage  if  he  had  heard  from  Bertha; 
he  said  that  he  had»  that  he  was  just  sending  her  the  money  for  the 
land;  I  says,  Mr.  Savage,  I  don't  want  you  to  send  any  monev  for 
me,  I  have  got  the  money  myself;  he  says,  well,  I  may  let  you  nave 
it  yet;  and  the  conversation  went  on;  I  don't  recollect  what  all  was 
said,  but  I  told  him  that  if  he  didn't  give  me  an  answer  in  two  or 
three  davs  that  I  would  telegraph  to  Bertha  not  to  accept  his  money 
for  the  mnd,  that  I  would  give  eight  thousand  dollars  for  it,  and 
that  I  would  give  him  two  or  three  days,  I  think,  to  give  me  an 
auswer. 

*' Q.  12. — Did  you  not  go  to  John  Savage,  Jr.,  a  short  time  after 
yon  found  you  couldn't  get  the  land  and  try  to  get  him  to  go  in  with 
you  and  help  bust  up  the  plaintiff's  deed  to  the  defendant  for  the 
land  in  dispute  ? 

"  Ans. — T  did  not;  but  I  went  to  John  Savage,  Jr.,  and  told  him 
what  I  had  offered  Mr.  John  Savage  here,  the  defendant,  and  what  I 
understood  he  was  getting  for  what  I  had  offered  for  the  one  hundred 
and  twenty-four  acres,  and  as  it  was  a  brother's  child,  that  I 
thought  it  was  his  duty  to  look  into  it,  and  told  him  that  anything  I 
eoold  assist  him  in  I  would  do  so,  as  I  always  thought  a  great  deafof 
her  father  Lute.  Mr.  Savage  says  to  me,  John  Savage  nas  a  mort- 
gage on  my  farm  of  two  thousand  dollars  and  I  am  afraid  to  have 
anvthing  to  do  with  it.  I  told  him  other  men  had  money  as  well  as 
John  Savage." 

The  respondent  was  examined  as  a  witness,  and  testified  that  the 
first  conversation  between  him  and  Mr.  Durbin  in  regard  to  the 
sale  of  the  land  took  place  on  the  seventeenth  or  eighteenth  day  of 
September,  1882,  the  day  before  appellant  accepted  his  offer,  and 
that  Mr.  Durbin's  proposition  was  to  purchase  all  of  appellant's 
lands;  that  it  included  the  three  parcels  referred  to,  the  same  land 
respondent  purchased  from  appellant.  The  court  has  considered 
this  question  of  fact  fully  and  concluded  that  the  weight  of  the  tes- 
timony upon  the  question  is  in  favor  of  the  appellant.  Mr.  Dur- 
bin's testimony  seems  to  be  corroborated  by  the  circumstances,  and 
also  by  the  testimony  of  other  witnesses,  and  while  it  may  not  be 
accurate  in  all  its  particulars,  or  invulnerable  to  criticism,  still  I 
think  he  made  the  offer  to  buy  the  one  hundred  and  twenty-four 
acre  tract  of  land,  and  to  pay  the  six  thousand  dollars  therefor,  and 
that  the  offer  was  made  before  there  was  any  acceptance  of  respond- 
ent's offer  made  to  appellant,  by  the  letter  of  September  11, 1882, 
and  mo6t  probably  before  that  offer  was  forwarded  to  her. 

If  this  be  the  correct  view  of  the  facts,  it  becomes  important  to 
inquire  whether  the  respondent  was  under  any  legal  obligation  to 
inform  the  appellant  of  Durbin's  offer  for  the  said  parcel  of  land 
before  purchasing  it  himself  in  the  manner  he  purchased  it,  Ordi- 
narily, where  there  is  no  fiduciary  relation  between  the  parties,  and 
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no  confidence  is  reposed  by  the  vendor  in  the  particular  contract, 
no  duty  rests  upon  the  vendee  to  disclose  facts  he  may  happen  to 
know  advantageous  to  the  vendor.  It  is  said  in  2  Sugden  on  Ven- 
dors, 406,  that  it  may  be  laid  down  as  a  general  proposition,  that 
trustees  who  accepted  the  trusts,  unless  they  are  nominally  such,  as 
trustees  to  preserve  contingent  remainders,  agents,  commissioners 
of  bankruptcy,  assignee  of  oankrupts  or  of  insolvents,  whilst  the 
distinction  remained,  or  their  partners  in  business,  solicitors  to  the 
commission,  auctioneers,  creditors  who  have  been  consulted  as  to 
the  mode  of  sale,  counsel  or  any  person,  who,  bv  being  employed  or 
concerned  in  the  a£fairs  of  another,  have  acquired  a  knowledge  of  the 
property,  are  incapabale  of  purchasing  such  property  themselves,  ex- 
cept under  certain  restrictions."  The  agency  of  the  respondent  only 
empowered  him,  first,  to  collect  any  and  ^1  money  due  the  appellant  in 
the  state  of  Oregon;  and  second,' to  lease  or  rent  any  and  all  lands 
then  owned  by  her,  or  in  which  she  had  any  interest,  in  said  state, 
collect  the  rents  therefor,  and  do  everything  in  and  about  the  prem- 
ises as  fully,  to  all  intents  and  purposes  as  she  could  or  would  do  it 
personally  present;  and  the  question  arises  whether  he,  by  virtue  of 
such  relation,  was  under  any  obligation  to  disclose  the  fact  of  said 
Durbin's  offer,  when  the  appellant  proposed  to  him  to  become  a 
purchaser  of  the  property. 

Mr.  Pomerov,  in  his  work  upon  Equity  Jurisprudence,  sec.  902^ 
says  that  ''  all  the  instances  in  which  the  duty  exists,  and  in  which 
concealment  is,  therefore,  fraudulent,  may  be  reduced  to  three  dis- 
tinct classes.  The  first  class  includes  all  those  instances  in  which, 
wholly  independent  of  the  form,  nature,  or  object  of  the  contract  or 
other  transaction,  there  is  a  previous  existing  definite  fiduciary  rela- 
tion between  the  parties;  so  that  the  obligation  of  perfect  good  faith 
and  of  complete  disclosures  always  arises  from  the  existing  relations 
of  trust  and  confidence,  and  is  necessarily  impressed  upon  any 
transaction  which  takes  place  between  such  persons."  And  he  gives 
as  examples,  contracts  and  other  transactions  between  a  principal 
and  agent,  a  client  and  attorney,  a  beneficiary  and  trustee,  a  ward 
and  guardian,  and  the  like.  "  The  second  class  embraces  those  in- 
stances in  which  there  is  no  existing  special  fiduciary  relation  be- 
tween the  parties,  and  the  transaction  is  not  in  its  essential  nature 
fiduciary,  but  it  appears,  that  either  one  or  each  of  the  parties  in 
entering  into  the  contract,  or  other  transactions,  expressly  reposed 
a  trust  and  confidence  in  the  other,  or  else  from  the  circumstances 
of  the  case,  the  nature  of  their  dealings  or  their  position  towards 
each  other,  such  a  trust  and  confidence  in  the  particular  case  is 
necessarily  implied.  The  nature  of  the  transaction  is  not  the  test 
in  this  class. "  ''The  third  class  includes  cases  where  the  contract 
or  other  transaction  itself,  in  its  essential  nature,  is  intrinsically 
fiduciary,  and  necessarily  calls  for  perfect  good  faith  and  full  dis- 
closure without  regard  to  any  particular  intention  of  the  ))artie8.*^ 
And  he  gives  the  contract  of  insurance  as  an  example  falling  within 
that  class. 
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The  respondent  was  the  agent  of  the  'appellant  for  a  certain  pnr- 
pose,  but  it  is  doubted  whether  it  was  such  an  'agency  as  is  contem- 
plated in  the  proposition  laid  down  in  Sugden,  or  as  comes  within 
the  first  class  of  cases  mentioned  by  Prof,  romeroy.  That  depends 
upon  what  the  reason  or  foundation  of  the  rule  is,  which  incapaci- 
tates or  restricts  the  right  of  the  parir  to  purchase  the  property  in 
such  cases.  If  it  is  solely  because  the  agent  is  under  an  existing 
contract  with  the  principal  to  aid  and  assist  him  to  the  best  of  his 
ability  in  the  disposal  of  the  properly,  then  I  would  suppose  that  a 
mere  agency  to  rent  property  and  collect  and  pay  over  the  proceeds 
would  not  preclude  the  agent  from  purchasing  it  as  freely  as  a 
stranger  might  do.  The  agent,  in  such  a  case,  does  not  contract  to 
discharge  a  duty  connected  at  all  with  the  sale  of  property.  But  if 
the  obligation  arises  out  of  the  trust  and  confidence  which  the  rela- 
tion shows  was  reposed  in  the  purchaser  by  the  vendor,  then  it  is 
immaterial  whether  the  authority  empowered  the  purchaser  to  sell 
or  rent  the  property.  The  relation  proves  a  trust  and  confidence  in 
either  case.  In  the  case  of  attorney  and  client,  I  apprehend  that  it 
would  make  no  difference,  if  the  former  purchased  propertv  of  the 
latter,  whether  he  was  employed  in  a  matter  concerning  the  prop- 
erty, or  concerning  some  other  affair  of  the  client;  that  he  would  be 
as  much  obligated  in  the  one  case  as  the  other  to  disclose  every  fact 
that  would  tend  to  enhance  its  value,  and  that  the  reason  therefor 
would  be  the  trust  and  confidence  arising  from  the  relation  of  the 
parties.  But,  whether  from  such  a  character  or  not,  that  is  certainly 
the  reason  why  a  guardian  cannot  purchase  property  from  his  ward; 
but  whether  the  relation  between  the  respondent  and  appellant  was 
of  such  a  character  or  not,  their  position  towards  each  other  was 
such,  that  a  trust  and  confidence  in  the  particular  case  is  implied. 

The  parties  are  relatives;  the  appellant  was  living  out  of  the  state; 
she  had  made  the  respondent  her  agent,  as  before  mentioned,  and 
he  was  acting  in  that  capacity  when  the  offer  of  Durbin  was  made 
for  the  property.  And  I  think,  under  those  circumstances,  it  was 
his  duty  to  have  informed  the  appellant  of  the  ofier.  It  is  true  she 
wrote  him  to  make  her  an  offer,  but  it  is  evident,  from  the  tenor  of 
her  letter,  that  she  expected  to  get  as  much  from  him  as  any  one 
else  would  give.  She  says  in  her  letter  of  August  31, 1882 :  ''  If  she 
thought  Ma  could  pay  her  cash  for  the  place,. and  as  much  as  any 
one  else  would  be  willing  to  pay  for  it,  she  would  sell  it  to  her.  * 
She  did  not  intend  to  let  it  go  to  any  one  for  less  than  it  would  brings 
and  if  the  respondent  had  communicated  to  her  the  offer  Durbin  had 
made,  she  certainly  would  not  have  accepted  the  respondent's  offer* 
The  tenor  of  the  respondent's  letter  was  calculated  to  induce  her  to 
accept  his  offer.  It  contained  a  statement  of  the  yield  of  the  land 
that. season,  and  the  account  was  far  from  encouraging;  besides,  it 
conveyed  the  idea  that  if  he  made  the  purchase  it  would  be  a  very 
slow  investment,  says,  '*  I  will  give  vou  six  thousand  dollars  for  your 
whole  interest  here;  at  that,  it  would  be  a  good  while  before  I  could 
get  my  money  back.*'    Now,  if  Durbin  had  already  made  him  an 
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offer  of  the  same  amount  of  money  for  the  one  hundred  and  twenty- 
four  acre  tract  alone,  as  I  am  inclined  to  believe,  from  the  testi- 
mony, he  had,  the  statement  was  not  candid.  He  should,  in  any 
event,  have  communicated  to  the  appellant  the  fact  of  Durbin's  offer; 
though  made  after  he  transmitted  his  proposition  to  purchase,  he 
acquired  the  knowledge  of  the  fact  from  his  connection  with  her 
a£Eiairs,  and  honesty  ana  fair  dealings,  under  the  circumstances  of  the 
case,  required  him  to  give  the  information.  The  parties  were  not 
dealing ''at  arms  length,*' nor  upon  an  equality  of  footing.  The 
respondent  was  upon  tne  ground,  and  had  the  management  and  con- 
trol of  the  premises,  and  the  appellant,  as  between  her  and  the  re- 
spondent, was  entitled  to  receive  therefor  all  that  any  person  would 
pay,  and,  no  doubt,  believed,  when  she  accepted  the  offer  and  ex- 
ecuted the  deed,  that  she  was  obtaining  as  high  a  price  for  her  lands 
as  any  one  else  would  be  willing  to  give. 

I  think  the  said  deed  should  be  cancelled  upon  the  appellant's 
doing  equity.  She  must,  of  course,  first  restore  to  the  respondent 
what  he  has  paid  her,  the  six  thousand  dollars.  Her  attorney  made 
some  kind  of  written  offer  before  the  suit  was  commenced,  to  pay 
him  back  the  money,  less  one  thousand  two  hundred  dollars — the 
rental  value  of  the  premises,  but  I  do  not  think  the  offer  was  suffi- 
cient. She  had  had  the  use  of  the  money,  and  that  in  my  opinion, 
was  worth  as  much  or  more  than  the  use  of  the  lands;  consequently 
she  should  not  be  allowed  costs.  The  respondent  claims  to  have 
paid  taxes  upon  the  property,  but  the  taxes  upon  the  money  which 
she  was  liable  to  pay,  and  probably  did  pay,  is  a  fair  stand-off.  The 
respondent  should  have  interest  upon  the  six  thousand  dollars,  at 
the  rate  of  eight  per  cent  per  annum,  and  be  charged  with  the  rents 
and  profits  amounting  to  dollars. 

The  decree  should  be  that  upon  the  appellant's  paying  to  the 
respondent  the  sum  of  six  thousand  dollars,  and  interest  at  the  rate 
aforesaid,  less  rents  and  profits,  within  ninety  days  from  the  date  of 
the  entry  of  the  decree  in  this  court,  with  interest  thereon  at  the 
rate  of  eight  per  cent  per  annum  from  the  date  of  such  entry,  the 
respondent  reconvey  to  her  the  entire  lands  conveyed  to  him  by  the 
said  deed.  That  the  deed  of  reconveyance  contain  a  covenant 
against  any  acts  of  the  respondent,  done  or  suffered,  except  the  non- 

Sayment  of  taxes  levied  during  the  year  1885,  and  that  the  original 
eed  from  the  appellant  to  the  respondent  be  thereupon  set  aside 
and  cancelled.  The  respondent  could,  after  the  suit  was  begun,  have 
made  an  offer  under  section  511  of  the  civil  code,  to  allow  a  decree 
to  be  given  against  him  for  the  relief  granted  herein,  and  have  re- 
covered costs  from  the  time  of  the  service  of  the  offer,  but  not  having 
availed  himself  of  the  benefit  of  that  provision,  he  should  not  be 
entitled  to  recover  costs.  Neither  party,  therefore,  will  be  allowed 
costs  or  disbursements  in  either  court,  but  each  shall  pay  one-half 
of  the  disbursements  incurred  therein. 
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NOTE. 

Dbalixgs  between    Principal    and   Aqent. — ^Tbe   relation    existing    between   a 
principal  and  his  agent  is  fiduciary  in  its  character;  and  it  is  a  well  established  princi- 
ple,  both  at  law  and  equity,  that  an  agent  cannot,  in  a  matter  connected  with  his 
agency,  place  himself  in  a  position  hostile  to  his  principal,  so  as  to  derive  any  personal 
gain  from   the  subject  matter  of  the  agency:  Dodd  v.  Wakeman,  26  N.  J.  L.,  484; 
Wilaon  v.  Wilson,  4  Abb.  App.  Dec,  621,  Eldridge  v.  Walker,  60  El.,  230;  Marvin  v. 
fiachaoau,  62  Barb.,  468;  McMahon  v.  McGraw,  26  Wis.,  614;  Moinett  v.  Days,  57 
Tenn.,  431;  Kerfoot  v.  Hyman,  52  111.,  512;  White  v.  Ward,  26  Ark.,  445;  Leake  ▼. 
Sutherland,  25  Ark.,  219;  Comstock  v.  Comstock,  27  Barb.,  453.     Thus  an  agent  can- 
not porchase  an  interest  in  the  property  of  his  principal,  where  he  has  a  duty  to  per- 
form inconsistent  with  the  character  of  a  purchaser,  or  speculate  with  the  property 
cofmmitted  to  his  care.     If  employed  to  purchase,  he  cannot  make  himself  the  vendor;  u 
he  does  so,  the  sale  is  voidable  at  the  option  of  the  principal,  and  equity  will  hold  the 
agent  as  the  trustee  for  the  principal,  and  compel  him  to  make  a  conveyance,  or  to  ac- 
count to  the  principal  for  the  profits  obtained;  or  in  an  action  by  the  agent  to  enforce  the 
sale,  the  principal  may  disamrm:  Grimley  v.  Webb,  44  Mo.,  444;  Rhea  v.  Puryear,  26 
Ark.,  344;  W^hite  v.  Word,  28  Ark.,  445;  Krutz  v.  Fisher,  8  Kans.,  91;   Fisherv.  Krutz, 
9  Elsob.,  50;  Oilwaters  v.  Miller,  49  Miss.,  150;  Jefferies  v.  Weister,  2  Sawy.,  135;  Bruce 
T.  Davenport,  36  Barb.,  349;  McDonald  v.  Fithian;  6  111.,  269;  Copeland  v.  Mercantile 
Ins.  Co.,  6  Pick.,  198;  Sturdevant  v.  Pike,  1  Ind.,  277;  Church  v.  Sterling,  16  Conn., 
388;  Moore  v.  Moore,  5  N.  Y.,  256;  Banker  v.  Judah,   8  Conn.,    145:  Firestone  v. 
Firestone,  49  Ala.,  128;  Wilber  v.  Hough,  49  Cal.,  290;  Armstrong  v.  Elliott,  29  Mich^ 
483;  Bain  v.  Brown,  56  N.  Y.,  285;  Tynes  v.  Grimstead,  1  Tenn.  Ch.,  508;  Barziza  v. 
Stoiy,  39  Tex.,  354;  Rogers  v.  Lockett,  28  Ark.,  290;  Dodd  v.  Wakeman,  26  N.J.  Eq.,  484; 
Haghes  v.  Washington,  72  111.,  84;  Bowman  v.  Officer,  53  Iowa,  640;  Deep  River,  etc., 
Co.  V.  Fox,  4  Ired.  Bq.,  61;  Segar  v.  Edwards,  11  Leigh.,  213;  McKinley  v.  Irvine,  13 
AJa.,  681;  Shannon  v.  Marmaduke,  14  Tex.,  247.     This  rule  applies  although  the  agent 
may  have  contributed  his  own  funds  or  responsibility  in  producing  the  result,  and  no 
risk  or  expense  was   incurred  by  the  principal:  Dutton  v.  Wilmer,  52  N.  Y.,  313; 
Ackenburgh  v.  McCool,  36  Ind.,  473;  Bair  v.  Brown,  7  Lans.,  506.     So,  also,  an  agent 
to  sell  at  a  stipulated  price,  cannot  become  the  purchaser,  although  he  buys  for  a  sum 
within  the  limits  specified:  Armstrong  v.  Elliott,  29  Mich.,  485;  Rucbmann  v.  Berg- 
bok,  37  N.  J.  L.,  437;  and  conversely,  an  agent  to  purchase  cannot  become  the  seller, 
without  notice  to  and  consent  by  the  principal,  although  he  sells  for  no  more  than  the 
market  price:  Conkey  v.  Bond,  84  Barb.,  276;  Tewksbury  v.  Spruance,  75  111.,  187;  nor 
can  an  agent  to  insure  become  the  insurer:  Kean  v.  Brandon,  12  La.  Aim.,  20.    Where 
an  agent  is  the  purchaser,  the  principal  may  elect  to  be  bound  or  not  by  the  sale: 
Mealor  v.  Kimble,  2  Murph.,  272;  James  v.  Acre,  Minor,  HI.    Thus,  where  a  broker, 
haying  stocks  of  his  principal  in  his  hands,  transfers  them  to  himself,  without  authority, 
and  sabflequently  sells  it  for  an  advance,  the  principal  can  either  adopt  the  sale  and 
charge  the  orc^er  with  the  profits,  or  can  sue  in  trover  for  damages  for  the  conversion; 
hat  he  cannot  charge  the  broker  either  as  purchaser,  or  as  guilty  of  conversion,  and  at 
the  aame  time  treat  the  stock  as  unsold,  and  for  that  reason  ask  for  an  account:  Taussig 
T.  Hart,  49  N.  Y.,  301;  Lawrence  v.  Maxwell,  6  Lans.,  469.    If,  however,  in  a  dealing 
between  the  principal  and  a^ent,  the  latter  communicated,  in  ffood  faith,  every  fact 
aiateria.1  to  the  transaction,  within  his  knowledge,  to  the  principal,  and  paid  a  valuable 
consideration,  and  the  principal,  on  his  part,  acted  with  full  knowledge,  and  consented, 
the  preanmption  of  fraud  on  the  part  of  the  agent  is  overcome,  and  the  transaction  will 
be  upheld:  Fisher's  Appeal,  34  Pa.  St.,  29;  lamam  v.  Brooks,  9  Pick.,  212;  Marshall 
v.   Joy,   17  Vt.,  546;  Young  v.  Hughes,   32  N.  J.  Ecj.,  372;  Walker  v.  Carrington,  74 
IlL,   446;  Wikonv.   Wilson,  4  Abb.  App.  Dec,  621;   Brown  v.  Post,   1  Hun.,  303. 
And,  if  sach  conditions  exist,  a  gitt  by  a  principal  to  hist agent  will  be  upheld:  Hunter 
▼.  Atkins,  3  My.  &  K.,  113;  Nicol  v.  Vaughan,  1  CI.  &  Fin.,  495;  Hobday  v.  Peters,  28 
Beav.,  349.    After  the  agency  has  terminated,  the  parties  thereto  may  deal  with  each 
other,    unrestricted  by  the   foregoing  rules:  Scott  v.  Dunbar,  1  Moll.,  442;  Bucher  v. 
Bacher,  86  lU.^  377.     But  even  then  a  prior  agent  cannot  use  special  knowledge  which 
he  has  acquired  by  means  of  the  agency,  for  his  own  benefit,  and  to  the  prejudice  of  his 
former  principal:  Carter  v.  Palmer,  8  CI.   &  Fin.,  657;  Holman  v.  Loynes,  4  DeG.  M. 
A  G.,  270. 
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Contract  for  Sale  of  Land— Tender  op  Deed  by  Vendor.— A  vendor,  under  a  con- 
tract for  the  sale  of  real  estate,  is  entitled  to  m  iintain  an  action  at  law  for  the  recovery  of 
the  purchase  price,  if  he  executes  and  tenders  a  deed,  at  the  proper  time,  and  keeps  the  ten- 
der good,  by  bringing  the  deed  into  court. 

The  Same— Destroction  of  Sobject  Matter  Extinouishes  Contract.— A  vendee  under 
such  contract  is  relieved  from  his  obligations,  if  prior  to  the  time  of  performance,  the  prop- 
erty contracted  to  be  sold  has  been  destroyed. 

The  Same— Concurrent  Conditions— Perfobitancb.— A  vendor's  covenant  to  convey  and 
a  vendee's  covenant  to  purchase,  are  dependent  and  concurrent,  where  the  act  of  each  is  to 
be  performed  at  the  same  time.  And  a  tender  of  a  deed  by  the  former,  long  after  the  time 
stipulated  for  performance,  is  not  sufficient  to  sustain  an  action  for  the  purchase  price. 

Appeal  from  Yamhill  county.     The  opinion  states  the  facts. 

E,  C.  Bronaugh,  for  the  appellant. 

James  K.  Kdly^  for  the  respondent.  t 

Waldo,  C.  J.  This  is  an  action  brought  by  the  vendor  of  real 
estate  against  the  vendee  for  breach  of  a  written  contract  to  pur- 
chase the  estate. 

Ist.  On  the  first  day  of  July,  1878,  the  plaintiffleased  the  prem- 
ises to  the  defendant  for  the  term  of  five  years,  at  the  monthly 
rental  of  fifty-five  dollars,  and  the  lease  contained  the  further  pro- 
vision, and  the  defendant  agreed  ''to  purchase  of  said  Powell,  and 
pay  the  said  Powell,  on  or  before  the  expiration  of  the  said  term  of 
five  years,  the  sum  of  five  thousand  five  hundred  dollars  in  United 
States  gold  coin,  for  all  the  said  warehouse  property,"  etc.  The 
plaintin  alleges  that  he  made  out  and  tendered  a  deed  to  the  defend- 
ant on  the  tenth  day  of  November,  1883,  and  assuming  thereby  to 
have  performed  all  conditions  precedent  on  his  part,  claimed  the  en- 
tire purchase  price.  There  is  good  authority  for  the  position  that  in 
an  action  at  law  the  vendor  of  real  estate  may  recover  the  contract 
price  if  he  shall  make  out  and  tender  a  deed  at  the  proper  time,  and, 
it  should  seem,  keep  the  tender  good  by  bringing  the  deed  into 
court:  1  Sedgw.  on  Dam.,  386,  and  fol.;  Curran  v.  Sogers,  35 
Mich..  221, 

Counsel  for  plaintiff  did  not  urge  the  point,  however,  at  the  trial, 
and  made  no  objection  to  the  direction  of  the  court  to  the  jury,  to 
the  effect  that  the  loss  of  the  bargain  was  the  measure  of  damages. 
The  court  also  directed  the  jury  that  the  washing  away  of  the  ware- 
house before  the  time  for  the  performance  of  the  contract  had  ar- 
rived did  not  affect  the  plain tiff*s  right  to  recover,  unless  the  loss 
happened  through  the  4  plaintiffs  negligence.  These  instructions 
are  alleged  as  error.  The  defendant's  counsel  do  not  seem  to  have 
taken  the  position  in  the  court  below,  that  the  destruction  of  the 
warehouse  determined  the  contract.  That,  however,  is  the  position 
here,  aad  must  be  considered. 

In  every  contract  for  the  conveyance  of  property,  there  is  an  im- 
plied condition  that  the  subject  matter  of  the  contract  shall  be  in 
existence  when  the  time  for  the  performance  of  the  contract  arrives. 
That  is  the  contract,  the  understanding  of  the  parties.    If  it  has 
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ceased  to  exist  when  that  time  arrives,  each  party  is  discharged  from 
his  contract,  the  vendor  from  his  contract  to  convey,  the  vendee 
from  paving  the  purchase  price.  The  rule :  *'  When  property,  real  or 
personal,  is  destroyed  by  fire,  the  loss  falls  on  the  person  wno  is  the 
owner  at  the  time;  and  if  the  owner  of  the  house  and  land  agrees  to 
sell  and  convey  it  upon  the  payment  of  a  certain  price,  which  the 
purchaser  agrees  to  pay,  and,  before  full  payment,  the  house  is 
destroyed  by  accidental  fire,  so  that  the  vendor  cannot  perform  the 
agreement  on  his  part,   he  cannot  recover  or  retain  any  part  of  the 

Snrchase  money:"  Wells  v.  Oolman,  10  Mass.,  514;  Gould  v. 
[nrch,  70  Maine,  288;  Thompson  v.  Gould,  20  Pick.,  134;  Taylor 
T.  Caldwell,  3  B.  &  8.,  826;  Appleby  v.  Meyers,  L.  E.,  2  0.  P. ,  651; 
Dexter  V.  Norton,  47  N.  Y.,  62;  Brumley  v.  Smith,  3  Ala.,  143, 
cited  by  counsel,  Appleby  v.  Meyers,  above. 

Several  cases  in  equity  were  cited  by  the  plaintiff's  counsel  to 
Bhow  that  the  defendants  were  the  equitable  owners  at  the  time  of 
the  loss.  Under  the  terms  the  contract  this  is  very  doubtful;  but  if 
it  were  true,  it  would  make  no  difference  here,  unless  such  an  estate 
were  recognized  at  law,  which  it  is  not. 

2.  The  covenants  in  the  agreement  are  dependent  and  concurrent 
where  the  act  of  each  party  is  to  be  done  at  the  same  time.  A  mere 
readiness  to  perform  at  such  time  is  not  sufficient,  but  the  plaintiff 
mnst  aver  a  tender  of  performance  on  hispart:  Williams  v.  Healy, 
3  Wend.,  367;  Johnson  v.  Wygant,  11  Wend.,  49;  Green  v.  Reyn- 
olds, 2  John.,  207;  Adams  v.  Williams,  2  W.  &  8.,  228.  The 
plaintiff  has,  indeed,  made  a  tender  of  a  deed,  but  not  until  long 
after  the  time  fixed  by  the  parties  for  the  performance  of  the  con- 
tract. The  breach  on  the  part  of  the  defendant,  if  any,  should  have 
ooonrred  at  that  time.  The  plaintiff  has  not  the  power  to  keep  the 
contract  open,  and  to  tender  a  deed  months  after  the  first  day  of  July, 
1883,  and  then  allege  a  breach  as  occurring  at  the  time  of  the  tender. 
This  would  be  to  alter  the  terms  of  the  contract:  Thompson,  J., 
Bank  of  Columbia  v.  Hagner,  1  Pet. ,  465. 

This  point  was  made  on  the  part  of  the  defendant  at  the  argument, 
ihongh  it  seems  to  have  been  overlooked  at  the  trial.  As  it  must  be 
fatal  if  the  case  comes  again  before  the  circuit  court,  it  will  be  use- 
lees  to  direct  a  new  trial. 

Judgment  reversed. 

Thayeb,  J.  I  concur  in  the  opinion  delivered  in  this  case,  that 
the  respondent  cannot  recover  unless  the  destruction  of  the  ware- 
house was  occasioned  by  the  act  or  neglect  of  the  appellant.  I 
believe  that  it  is  supported  by  reason  and  authority,  although  I  was 
dow  in  arriving  at  that  conclusion. 

As  to  the  question  of  construction  of  the  contract  of  May  24, 
1878, 1  am  nnable  to  concur  in  the  view  the  majority  of  the  court 
We  expressed.  When  the  case  was  argued,  I.  was  inclined  to  the 
opinion  that  the  payment  of  the  purchase  price  for  the  premises, 
uid  the  execution  of  the  deed  were  intended  to  be  concuirent  acts. 
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CoNTEACT  FOR  Salb  OP  Land— Tendkr  OP  Deed  BY  Vendob.— A  vendor,  under  a  con- 
tract for  the  sale  of  real  estate,  is  entitled  to  m^ntain  an  action  at  law  for  the  recovery  of 
the  purchase  price,  if  he  executes  and  tenders  a  deed,  at  the  proper  time,  and  keeps  th*"  ten- 
der good,  by  bringing  the  deed  into  court. 

The  Same— DE8TR00TION  op  Subject  Matter  Extinguishes  Contraot. — A  vendee  under 
such  contract  is  relieved  from  his  obligations,  if  prior  to  the  time  of  performance,  the  prop- 
erty contracted  to  be  sold  has  been  destroyed. 

The  Same— Conourrent  Conditions— Perpobmancb.— A  vendor's  covenant  to  convey  and 
a  vendee's  covenant  to  purchase,  are  dependent  and  concurrent,  where  the  act  of  each  is  to 
be  performed  at  the  same  time.  And  a  tender  of  a  deed  by  the  former,  long  after  the  time 
stipulated  for  performance,  is  not  sufficient  to  sustain  an  action  for  the  purchase  price. 

Appeal  from  Yamhill  county.    The  opinion  states  the  facts. 

E.  C.  Bronaugh,  for  the  appellant. 

Jamea  K.  Kelly,  for  the  respondent.  t 

Waldo,  C.  J.  This  is  an  action  brought  by  the  vendor  of  real 
estate  against  the  vendee  for  breach  of  a  written  contract  to  pur- 
chase the  estate. 

1st.  On  the  first  day  of  July,  1878,  the  plain  tiff  leased  the  prem- 
ises to  the  defendant  for  the  term  of  five  years,  at  the  monthly 
rental  of  fifty-five  dollars,  and  the  lease  contained  the  further  pro- 
vision, and  tne  defendant  agreed  ''to  purchase  of  said  Powell,  and 
ay  the  said  Powell,  on  or  before  the  expiration  of  the  said  term  of 
ve  years,  the  sum  of  five  thousand  five  hundred  dollars  in  United 
States  gold  coin,  for  all  the  said  warehouse  property,"  etc.  The 
plaintiff  alleges  that  he  made  out  and  tendered  a  deed  to  the  defend- 
ant on  the  tenth  day  of  November,  1883,  and  assuming  thereby  to 
have  performed  all  conditions  precedent  on  his  part,  claimed  the  en- 
tire purchase  price.  There  is  good  authority  for  the  position  that  in 
an  action  at  law  the  vendor  of  real  estate  may  recover  the  contract 
price  if  he  shall  make  out  and  tender  a  deed  at  the  proper  time,  and, 
it  should  seem,  keep  the  tender  good  by  bringing  the  deed  into 
court:  1  Sedgw.  on  Dam.,  386,  and  fol.;  Curran  v.  Bogers,  35 
Mich.,  221. 

Counsel  for  plaintiff  did  not  urge  the  point,  however,  at  the  trial, 
and  made  no  objection  to  the  direction  of  the  court  to  the  jury,  to 
the  effect  that  the  loss  of  the  bargain  was  the  measure  of  damages. 
The  court  also  directed  the  jury  that  the  washing  away  of  the  ware- 
house before  the  time  for  the  performance  of  the  contract  had  ar- 
rived did  not  affect  the  plaintiff's  right  to  recover,  unless  the  loss 
happened  through  the  ^plaintiffs  negligence.  These  instructions 
are  alleged  as  error.  The  defendant's  counsel  do  not  seem  to  have 
taken  the  position  in  the  court  below,  that  the  destruction  of  the 
warehouse  determined  the  contract.  That,  however,  is  the  position 
here,  and  must  be  considered. 

In  every  contract  for  the  conveyance  of  property,  there  is  an  im- 
plied condition  that  the  subject  matter  of  the  contract  shall  be  in 
existence  when  the  time  for  the  performance  of  the  contract  arrives. 
That  is  the  contract,  the  understanding  of  the  parties.     If  it  has 
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ceased  to  exist  when  that  time  arrives,  each  party  is  discharged  from 
his  contract,  the  vendor  from  his  contract  to  convey,  the  vendee 
from  paving  the  purchase  price.  The  rule:  *'  When  property,  real  or 
personal,  is  destroyed  by  fire,  the  loss  falls  on  the  person  who  Is  the 
owner  at  the  time;  and  if  the  owner  of  the  house  and  land  agrees  to 
sell  and  convey  it  upon  the  payment  of  a  certain  price,  which  the 
purchaser  agrees  to  pay,  and,  before  full  payment,  the  house  is 
destroyed  by  accidental  fire,  so  that  the  vendor  cannot  perform  the 
agreement  on  his  part,   he  cannot  recover  or  retain  any  part  of  the 

Jorchase  money:"  Wells  v.  Oolman,  10  Mass.,  514;  Gould  v. 
[urch,  70  Maine.  288;  Thompson  v.  Gould,  20  Pick.,  134;  Taylor 
T.  Caldwell,  3  B.  &  8.,  826;  Appleby  v.  Meyers,  L.  R.,  2  C.  P.,  651; 
Dexter  V.  Norton,  47  N.  Y.,  62;  Brumley  v.  Smith.  3  Ala.,  143, 
cited  by  counsel,  Appleby  v.  Meyers,  above. 

Several  cases  in  equity  were  cited  by  the  plaintiff's  counsel  to 
show  that  the  defendants  were  the  equitable  owners  at  the  time  of 
the  loBS.  Under  the  terms  the  contract  this  is  very  doubtful;  but  if 
it  were  true,  it  would  make  no  difference  here,  unless  such  an  estate 
W6I6  recognized  at  law,  which  it  is  not. 

2.  The  covenants  in  the  agreement  are  dependent  and  concurrent 
where  the  act  of  each  party  is  to  be  done  at  the  same  time.  A  mere 
readiness  to  perform  at  such  time  is  not  sufficient,  but  the  plaintiff 
most  aver  a  tender  of  performance  on  hispart:  Williams  v.  Healy, 
3  Wend.,  367;  Johnson  v.  Wygant,  11  Wend.,  49;  Green  v.  Reyn- 
olds, 2  John.,  207;  Adams  v.  Williams,  2  W.  &  S.,  228.  The 
plaintiff  has,  indeed,  made  a  tender  of  a  deed,  but  not  until  long 
after  the  time  fixed  by  the  parties  for  the  performance  of  the  con* 
tract.  The  breach  on  the  part  of  the  defendant,  if  any,  should  have 
oceurred  at  that  time.  The  plaintiff  has  not  the  power  to  keep  the 
coatract  open,  and  to  tender  a  deed  months  after  the  first  day  of  July, 
1883,  and  then  allege  a  breach  as  occurring  at  the  time  of  the  tender. 
This  would  be  to  alter  the  terms  of  the  contract:  Thompson,  J., 
Bank  of  Columbia  v.  Hagner,  1  Pet. ,  465. 

This  point  was  made  on  the  part  of  the  defendant  at  the  argument, 
ihongh  it  seems  to  have  been  overlooked  at  the  trial.  As  it  must  be 
fatal  if  the  case  comes  again  before  the  circuit  court,  it  will  be  use- 
less to  direct  a  new  trial. 

Judgment  reversed. 

Thatcb,  J.  I  concur  in  the  opinion  delivered  in  this  case,  that 
the  respondent  cannot  recover  unless  the  destruction  of  the  ware- 
house was  occasioned  by  the  act  or  neglect  of  the  appellant.  I 
believe  that  it  is  supported  by  reason  and  authority,  although  I  was 
alow  in  arriying  at  that  conclusion. 

As  to  the  question  of  construction  of  the  contract  of  May  24, 
1878, 1  am  unable  to  concur  in  the  view  the  majority  of  the  court 
have  expressed.  When  the  case  was  argued,  I.  was  inclined  to  the 
opinion  that  the  payment  of  the  purchase  price  for  the  premises, 
and  the  execution  of  the  deed  were  intended  to  be  concuirent  acts, 
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but  upon  more  mature  reflection,  I  have  ooncluded  that  the  appellant 
was  ooligated  to  pay  the  purchase  money  absolutely,  at  all  events, 
unless  the  respondent,  by  some  act  on  his  part  prevented  it.  I  am 
satisfied  that  the  latter  is  not  required  to  execute  the  deed  until  the 
appellant  pays  the  money.  By  the  terms  of  the  contract,  the 
respondent  agreed  to  lease  to  the  appellant  the  premises  for  five 
years,  commencing  on  the  first  day  of  July,  1878.  In  consideration 
of  which  the  appellant  agreed  to  pay  the  respondent  for  the  rent 
and  use  thereof  the  sum  of  fifty-five  dollars  per  month,  and  further 
agreed  to  purchase  them  of  the  respondent  and  to  pay  him  therefor 
on  or  before  the  expiration  of  said  term,  the  sum  of  five  thousand 
five  hundred  dollars.  The  respondent  agreed  that  upon  such  pay- 
ment being  made,  he  would  make  and  deliver  to  the  appellant  a 
good  and  sufficient  deed  to  the  premises  in  fee  simple,  ui  pursu- 
ance of  that  contract  tiie  appellant  entered  upon  and  enjoyed  the 
use  and  occupation  of  the  premises  during  the  term  of  said  lease 
and  agreement. 

It  is  conceded  by  the  authorities  that  covenants  are  to  be  con- 
strued to  be  either  dependent  or  independent,  according  to  the 
intention  and  meaning  of  the  parties,  and  the  good  sense  of  the 
case,  and  that  technical  words  should  give  way  to  such  intention. 
In  the  note  to  the  somewhat  ancient  case  of  Pordage  v.  Cole,  1 
Saund. ,  320,  certain  rules  are  laid  down  by  which  such  intention 
may  be  ascertained  and  discovered;  and  thev  have  been  so  often 
recognized  and  approved  by  the  courts  that  they  have  become  max- 
ims in  the  law.  Among  said  rules  is  the  following:  "3.  Where 
a  covenant  goes  only  to  a  part  of  the  consideration  on  both  sides, 
and  a  breach  of  such  covenant  may  be  paid  for  in  damages,  it  is 
an  independent  covenant,  and  an  action  may  be  maintained  for  a 
breach  of  the  covenant  on  the  part  of  the  defendant  without  averring 
performance  in  the  declaration." 

The  contract  between  the  parties  in  this  case  included  the  leaains 
as  well  as  the  purchase  of  the  premises.  The  leasing  for  a  term  (h 
five  years  constituted  a  material  part  of  the  consideration.  The 
agreement  to  purchase  was  eyidently  the  inducement  to  lease. 
The  appellant  says,  by  the  contract,  in  effect,  that  if  the  respondent 
will  lease  the  premises  to  the  appellant  for  the  term  of  five  years,  at  the 
monthly  rental  of  fifty-five  dollars,  the  appellant  will,  on  or  before 
the  expiration  of  that  time,  pay  to  the  respondent  five  thousand, 
five  hundred  dollars  therefor.  The  former,  after  enjoying  that  priv- 
ilege, had  no  alternative  but  to  pay  the  purchase  price  and  look  to 
the  latter  for  the  deed.  The  appellant  had  the  right  to  pay  the 
purchase  money  at  any  time  extending  through  a  period  of  five  years, 
and  it  would  be  absurd  to  require  the  respondent  to  have  had  a  deed 
prepared  ready  to  deliver  during  all  that  time.  It  may  be  claimed 
that  the  rent  was  an  equivalent  for  the  use  of  the  premises;  but  I 
do  not  know  that.  If  the  stipulation  in  the  contract  to  purchase 
the  premises  had  not  been  included  in  it,  the  respondent  might  not 
have  been  willing  to  rent  for  fifty-five  dollars  a  month,  or  at  all. 
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I  understand  tlie  meaning  of  the  rule  I  have  recited,  to  be,  that 
where  a  contract  embraces  two  subjects,  and  it  has  been  performed 
as  to  one  of  them,  and  the  party  has  a  remedy  for  the  breach  of  the 
performance  of  the  other,  the  covenants  as  to  that  are  not  dependent 
unless  made  so  by  express  words  or  necessary  implication.  The  pay- 
ment of  the  money  for  the  premises  would  naturally  precede  the 
execution  of  the  deed,  and  after  the  appellant  had  enjoyed  the  ben- 
efit of  a  part  of  the  contract,  its  obligation  to  perform  the  other 
part  became  absolute. 

I  am  of  the  opinion  that  this  case  comes  within  the  reason  of  said 
role.  I  think  it  would  be  unjust  to  allow  said  appellant  to  enjoy 
the  p>art  of  the  contract,  and  not  pay  the  purcnase  price  of  the 
premises  as  it  stipulated  to  do,  because  the  respondent  did  not  come 
forward  in  advance  of  such  payment,  and  tender  a  deed.  Under 
the  circumstances  of  the  case,  I  do  not  believe  that  the  respondeat's 
obligation  to  tender  a  deed  would  arise  until  after  payment  of  the 
money. 


Gabteb,  Bioe  &  Co.  v.  Eoshland. 

FUed  November  17,  1886. 

OA.BKISHMENT — OrDBK  MUST  BE  SERVED    ON    G-ARr?ISHEE— APPEARANCE  BY    ATTORNEY.— 

An  cffder  directed  to  a  garnishee,  to  answer  concerning  the  property  of  a  jadgment  debtor, 
a[kged  to  be  in  his  poeaession,  should  be  served  personally  on  the  ^aranhee,  aad  not  on  his 
astoroey.  Bat  service  made  on  the  latter,  who  thereanm  appears  in  coart,  an  1  'represent? 
the  garnishee  on  a  motion  for  judgment,  will  be  consiaered  equivalent  to  a  personal  service, 
nader  section  520  of  the  code. 

Akksdvent  of  Record  after  Term. — A  court  his  power,  after  the  adjournment  of  the 
term,  to  amend  the  record,  so  as  to  show  that  a  party  appeared  by  attorney  upon  the  hear- 
ioeof  amotion. 

<»ARNi3HMBNT— Notice  need  not  Specefy  Partecolab  Debts  Attached. — tinder  subdi- 
vision 3,  of  section  147,  of  the  civil  code,  to  make  an  attachment  of  debts  effectual,  it  is  not 
wbeemmy  that  the  notice,  to  be  served  with  the  certified  copy  of  the  writ,  should  spacify  the 
defata  supposed  to  be  owimr  by  the  garnishee.  A  general  notice  by  the  sheriff  that  he  has 
attaclu9d  the  debts,  property,  etc.,  belonging  or  owing  to  the  defendant  in  the  attachment 
nit,  is  safficient. 

The  Sake— JuDQifENT  aoainet  Garnishee.  —Under  the  act  of  October  25,  1878,  where 
the  judgment  creditor  has  obtained  a  judgment  that  property  attached  be  sold  to  satisfy  his 
debt,  he  cannot  obtain  a  general  judgment  against  the  garnishee  for  the  amount  of  the  debt. 

Appeal  from  the  circnit  court  of  Maltnomah  county.  The  opin- 
ion states  the  facts. 

A.  JF.  Sears  and  Raleigh  Stott,  for  the  appellant. 
M.  &,  Murdy  and  E,  B.  Watson,  for  the  respondent. 

Thatbb,  J.  This  appeal  is  from  a  jadgment  of  the  oircait  conrt 
for  the  county  of  Multnomah,  rendered  in  favor  of  the  respondent 
against  the  appellant  in  certain  garnishee  proceedings. 

It  appears  from  the  transcript  that  on  the  thirteenth  day  of  May, 
1885,  the  respondent,  a  private  corporatioQ,  commenced  an  action 
tt  law  against  one  L.  H.  Frank,  in  said  court,  to  recover  a  debt  of  some 
three  hundred  and  seventy-eight  dollars  and  fifty-seven  cents,  due 
from  the  latter  to  the  former,  and  thereupon  sued  out  a  writ  of  at- 
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tachment,  which  was  issued  on  the  next  day.  The  attachment  is  in 
the  usual  form.  The  sheriff  to  whom  the  writ  was  delivered  certi- 
fied thereon  as  follows:  *'I  hereby  certify  that  I  received  the  within 
writ  of  attachment  on  the  fourteenth  day  of  May,  1885,  and  executed 
the  same  on  the  fourteenth  day  of  May,  1885,  at  Portland,  in  the 
county  of  Multnomah,  in  said  state,  by  serving  a  garnishment  upon 
Koshland  Bros. ,  as  required  by  law,  gamisheeing  all  debts,  prop- 
erty, moneys,  rights,  dues,  credits  of  every  nature  in  their  hands 
or  under  their  control,  belonging  or  owing  to  the  said  L.  H.  Frank, 
to  which  the  said  Koshland  Bros,  made  an  answer  thereto,  said  an- 
swer being  hereto  attached  and  made  a  part  of  this  return."  The 
answer  referred  to  is  as  follows:  "I  hereby  return  that  we  have  no 
property  in  our  hands  at  this  time,  nor  have  we  any  property,  debts, 
money,  dues,  credits  of  any  kind  or  nature  belonging  to  L.  H. 
Frank.     (Signed)    Koshland  Bros." 

There  seems  to  have  been  a  notice  signed  by  the  sheriff,  directed 
to  sajd  Koshland,  to  the  effect  that,  by  virtue  of  said  writ  of  attach- 
ment, all  debts,  etc. ,  as  mentioned  in  said  return,  had  been  attached 
and  gamisheed,  and  that  said  answer  was  endorsed  thereon.  Said 
notice  bore  date  the  fourteenth  day  of  May,  1885.  Upon  June  1, 
1885,  the  said  circuit  court  gave  judgment  in  said  action  at  law,  in 
favor  of  said  respondent,  and  against  said  Frank,  for  the  amount  of 
said  debt,  and  on  the  ninth  day  of  June,  1885,  on  motion  of  the 
respondent's  attorneys,  the  judgment  was  amended  by  the  insertion 
of  a  further  adjudication,  to  me  effect  that  the  property  of  said 
Frank  taken  under  writ  of  attachment  be  sold  to  satisfy  said  judg- 
ment. 

Prior  to  the  date  of  the  amendment,  on  the  sixth  day  of  June,  1885, 
the  respondent's  attorney  made  and  filed  an  affidavit  showing  that 
said  action  at  law  had  been  commenced;  that  the  judgment  therein 
had  been  recovered  on  said  first  day  of  June,  1885;  that  on  the 
fourteenth  day  of  Ma^,  1885,  the  said  writ  of  attachment  had  been 
issued,  and  in  which  it  was  stated  that  garnishee  process  was  duly 
served  upon  said  Koshland  Bros. ,  and  answer  was  made  by  them  as 
before  mentioned;  that  said  answer  was  unsatisfactory  to  respond* 
ent  and  that  it  was  of  the  opinion'  and  belief  that  Koshland  Bros. 
had  sufficient  property  in  their  possession  and  under  their  control 
belonging  to  said  Frank  to  satisfy  said  judgment,  which  property 
was  described  in  said  affidavit,  and  wherein  said  attorney  asked 
for  an  order  citing  the  garnishee,  as  he  termed  him,  to  appear  and 
be  examined  under  oath.  The  circuit  judge,  it  appears,  on  the  same 
day,  upon  the  said  affidavit,  made  the  following  order:  '*  It  appear- 
ing to  my  satisfaction,  upon  the  plaintiff's  affidavit  herein,  that 
Koshland  Bros,  have  property  of  the  defendant,  L.  B.  Frank,  I 
hereby  order  that  said  Koshland  Bros,  appear  before  me  at  circuit 
court,  department  No.  1,  on  the  thirteenth  day  of  June,  1885,  to 
answer  concerning  the  same."  The  affidavit  and  order  were  served 
upon  Alfred  F.  Sears,  Jr.,  an  attorney  of  the  said  court,  who  ad- 
nditted  service  thereof  in  writing  in  the  following  manner: 
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"  Stats  of  OBEGONy  )  Dae  and  lesal  service  of  the  within 
**  GoQDty  of  Multnomah.  S  affidavit,  togemer  with  copy  of  same 
served  upon  me  this  sixth  day  of  June,  1885,  in  this  county  and  state. 

"  Alfred  F.  Sears,  Jr.,  of  garnishee's  attorneys." 

(Same  venue.)  ''  Due  and  legal  service  on  me  of  the  within  or- 
der, together  with  copies  of  the  same  this  sixth  day  of  June,  1885, 
within  this  county  and  state,  is  hereby  acknowledged. 

"  Alfred  F.  Sears,  Jr.,  of  garnishee's  attorneys." 

On  the  tenth  day  of  June,  1885,  the  said  respondent's  attorneys  filed 
in  the  office  of  the  clerk  of  the  said  circuit  court,  written  allegations 
in  the  form  of  a  complaint,  in  which,  among  other  things »  is  alleged 
the  issuance  of  the  said  attachment,  the  service  of  a  certified  copy 
thereof,  together  with  a  notice,  upon  said  Koshland  Bros.,  whereby 
all  debts,  etc.,  as  mentioned  in  said  return,  were  duly  levied  and 
garnisheed  to  satisfy  said  judgment,  and  the  making  of  the  answer 
thereto  of  said  Koshland  Bros. ,  which  is  hereinbefore  set  out.     It 
is  farther  alleged  in  said  allegations,  that  said  Koshland  Bro^.  had 
property  in  their  possession  belonging  to  said  Frank,  and  that  they 
were  holding  the  same  to  hinder  and  delay,  etc.,  said  Frank's  credi- 
tors.    Said  attorney  also  filed  a  list  of  interrogations  propounded 
to  said  Koshland  Bros.,  regarding  said  property  with  said  complaint, 
and  upon  which  complaint  and  interrogatories  was  an  admission  of 
service  by  the  said  Alfred  F.  Sears,  Jr.,  in  the  same  form  as  upon 
said  affidavit  and  order.     No  answer  was  filed  to  said  allegations  or 
interrogatories;  and  afterwards,  and  on  the  twenty-ninth  day   of 
July,  lo85,  the  said  circuit  court  gave  judgment  in  favor  of  the  re- 
spondent, and  against  M.  Koshland,  who,  I  understand,  is  Kosh- 
land Sros.,  for  want  of  answer,  in  the  sum  of  three  hundred  and 
seventy-eight  dollars  and  fifty-seven  cents,  which  is  the  judgment 
appealed  from. 

The  appellant's  counsel  contended,  upon  the  argument,  that  the 
said  order  should  have  been  served  upon  the  garnishee  personall]^, 
and  that  no  jurisdiction  was  acquired  over  the  person  oi  the  garni- 
shee by  the  service  made  upon  Mr.  Sears.  There  is  no  doubt  about 
the  correctness  of  that  position;  audit  was  conceded  by  the  respond- 
ent's counsel  upon  the  argument.  But  the  latter  insisted  that  said 
garnishee  voluntarily  appeared  in  the  proceeding,  and  thereby  gave 
iie  said  court  jurisdiction  Why  an  attorney  should  attempt  to  serve 
original  process  in  any  case,  except  in  the  manner  pointed  out  by 
the  civil  code,  is  very  strange,  indeed.  Koshland  was  the  party  re- 
quired to  answer  concerning  the  property,  and  disobedience  to  the 
order  would  subject  him  to  punishment  for  contempt.  He  was  the 
only  party  to  be  served,  and  nothing  less  than  personal  service  upon 
him  should  have  been  permitted.  The  first  step  to  be  taken  in  the 
proceeding  was  to  bring  him  into  court.  After  the  order  was  allowed , 
the  proceeding  had  a  distinct  character,  and  it  was  just  as  important 
to  make  personal  service  of  process  in  such  case  as  in  that  of  the 
commencement  of  an  action  or  suit.  The  service  of  the  summons 
iQ  the  latter  proceeding  could  as  well  be  dispensed  with  as  that  of 
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the  order  in  the  former.  If  it  did  not  appear  affirmatively  that  Mr. 
Sears  was,  in  fact,  the  garnishee's  attorney,  that  they  both  were  be- 
fore the  court  when  a  motion  was  made  for  judgment  and  the  matter 
was  continued,  as  shown  by  the  nunc  pro  tunc  journal  entries,  for 
several  days,  upon  Mr.  Sears'  application,  and  ample  time  given  the 

S;arnishee  in  which  to  answer  the  allegations  and  interrogatories  re- 
erred  to,  I  should  be  in  favor  of  a  prompt  reversal  of  the  judgment, 
for  a  defect  of  service  of  the  order.  But  it  seems  to  me  that  that, 
under  the  circumstances  of  the  case,  was  equivalent  to  personal  ser- 
vice. 

The  appellant's  counsel  claim  that  an  appearance  in  such  case  can 
only  be  made  in  the  mode  pointed  out  in  the  code,  section  520,  and 
that  it  requires  a  formal  notice  in  writing  to  constitute  such  appear- 
ance. That  would  doubtless  be  so  if  the  right  of  an  attorney  to  be 
heard  in  an  action,  suit  or  proceeding  were  challanged  by  ttie  op- 
posing party,  but  where  the  right  is  conceded,  the  attorney  has 
been  heard,  and  the  client  has  had  the  benefit  of  the  hearing,  the 
latter  would  not  be  in  a  verv  favorable  position  to  claim  that  the 
appearance  was  unauthorized.  The  adverse  party  might  have  ob- 
jected to  the  appearance,  or  have  waived  the  objection,  and  if  be 
chose  to  take  the  latter  course,  his  opponent  ought  not  to  be  al- 
lowed to  complain.  It  is  very  seldom  that  any  formal  notice  of  ap- 
pearance is  served  upon  the  opposite  party  in  any  case;  and  when 
an  attorney  is  authorized  to  manage  a  party's  legal  business,  and  has 
done  so,  and  his  adversary  has  made  no  objection  on  account  of  his 
neglect  to  give  written  notice  of  appearance,  the  party  should  cer- 
tainly not  be  permitted  to  take  advantage  of  the  informality. 

It  was  urged  upon  the  part  of  the  appellant  that  the  record  of 
the  court  could  not  properly  be  corrected  after  the  adjournment  of 
the  term,  so  as  to  show  that  he  appeared  by  attorney  at  the  time 
before  referred  to.  It  is  generally  agreed  that  courts  have  a  con- 
tinuing power  over  their  records  not  affected  by  the  lapse  of  time, 
and  the  more  liberal  rule  recognizes  the  right  to  resort  to  any  satis- 
factory evidence  within  their  reach  in  order  to  ascertain  the  ac- 
curacy of  such  records.  I  can  discover  no  good  reason  why  a  court 
cannot  at  any  time,  when  the  rights  of  third  parties  are  not  involved, 
so  amend  its  records  as  to  make  them  conform  to  the  truth. 
There  had  been  a  neglect  in  this  matter  to  record  the  full  proceed- 
ings had  when  the  first  application  was  made  for  judgment  herein 
for  want  of  answer,  and  the  court  very  properly  ordered  the  record 
amended  in  that  particular.  At  least  I  can  discover  no  impropriety 
in  doing  it. 

The  more  serious  question  in  the  case  involves  the  right  of  the 
court  to  give  judgment  against  the  appellant  on  the  garnishee  pro- 
ceedings. I  was  very  strongly  impressed  in  the  outset  that  there 
had  been  no  legal  service  of  the  said  attachment.  Subdivision  3,  of 
section  147,  civil  code,  provides  how  property  shall  be  attached 
when  in  the  hands  of  a  third  person.     A  certified  copy  of  the  writ 
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and  a  notice,  specifying  the  property  attached,  must  be  left  with  snch 
third  person. 

I  ootild  not  understand  how  such  a  notice  could  be  given  unless  * 
the  sheriff  was  able  to  identify  the  property  and  was  loth  to  believe 
that  a  notice  to  the  i^ect  that  the  sheriff  had  attached  all  the  debts, 
property,  etc.,  as  mentioned  in  said  notice,  delivered  to  the  appel- 
lant, wonld  answer  the  reqnirements  of  the  statute,  when  it  dia  not 
specify  the  property  attached.  But  I  find  that  the  court  of  appeals 
of  Uie  state  of  New  York,  in  O'Brien  v.  Mechanics  &  Traders  F. 
Ins.  Go.,  56  N.  Y.,  52,  has  held  that  such  a  service  under  a  similar 
statute,  is  valid.  It  appears  that  the  question  was  for  a  long  time 
a  mooted  one  in  that  state,  btit  that  said  decision  has  fully  settled  it. 
I  am  satisfied  that  the  construction  given  in  O'Brien  v.  Mechanics  & 
Traders  F.  Ins.  Go.  renders  the  statute  upon  the  subject  more  effectual, 
and  I  am  inclined  to  follow  it,  though  it  has  the  appearance  of  judi- 
eiaJ  legislation. 

The  proceedings  in  such  a  case  are  specifically  pointed  out  iii  the 
code  Of  1872,  and  the  respondent  appears  to  have  complied  with  the 
law  as  it  then  stood.  It  authorized  a  plaintiff  in  such  a  case,  when 
the  oertifioate  ^ven  by  the  person  alleged  to  have  property  of  the 
defendant  in  his  possession  was  unsatisfactory,  to  apply  for  an  order 
requiring  such  person  to  appear  and  be  examined  on  oath  concern-. 
iag  the  case,  and  to  serve  upon  him  written  allegations  and  inter- 
rogatories touching  any  of  the  propertv  liable  to  attachment  as  the 
property  of  the  defendant;  and  if  he  failed  to  answer,  the  plaintiff, 
among  other  things,  could,  at  any  time  after  the  entry  of  the  judg- 
ment against  the  defendant  in  the  action,  have  judgment  against 
the  garnishee  for  want  of  such  answer:  Sections  162,  163  and  164, 
ciTil  code.  But  the  act  of  October  25, 1878, — providing  that  if  judg- 
ment be  recovered  by  the  plaintiff  and  it  appear  that  property  has 
been  attached  in  the  action,  the  court  shall  order  and  adjudge  the 
property  to  be  sold  to  satisfy  the  plaintiff's  demands,  and  if  execu- 
tion issue  thereon,  the  sheriff  shall  apply  the  property  attached  by 
him, — affords  another  remedy. 

Under  that  act  the  property  may  be  sold  upon  execution  issued  on 
the  judgment  in  the  main  action,  and  the  respondent  availed  itself 
of  the  benefit  of  the  provision  as  shown  by  the  amended  judgment 
entry  of  June  9,  1885,  adjudging  that  the  property  of  the  defendant 
taken  under  the  writ  of  attachment  be  sold  to  satisfy  said  judgment. 
By  that  entry  the  respondent  secured  every  right  in  the  premises  it 
was  entitled  to.  Alter  obtaining  a  judgment  for  the  sale  of  the 
property  to  satisfy  the  debt,  it  was  not  entitled  to  a  general  judg- 
ment against  the  garnishee  for  the  value  of  the  identical  property. 
That  would  be  repugnant  to  sense  and  justice.  I  think  the  act  of 
October  25,  1878,  has  superseded  the  provision  in  the  garnishee 
proceedingis  authorizing  the  entry  of  judgment  against  the  garnishee, 
aikd  that  ue  latter  procidedings  are  only  affected  as  a  means  of  dis- 
oovery.  .  Proceedings  of  that  character  being  statutory,  will  not  be 
tttendeJ  b^  implieatite.    The  remedy  given  by  the  later  statute  in 
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the  particular  case  referred  to,  is  a  complete  substitution  for  that 
given  in  the  prior  one,  and,  if  the  two  were  allowed  to  stand,  wonld 
lead  to  absurdity  and  injustice,  as  the  proceedings  in  the  case  under 
consideration  fully  prove.  After  the  respondent  obtained  a  judg- 
ment that  the  property  attached  be  sold  to  satisfy  the  debt,  the  court 
certainly  had  no  right  to  render  a  general  judgment  against  the  ap- 
pellant for  the  amount  of  the  debt.  The  two  proceedings  were  for 
the  same  purpose,  to  reach  the  said  property  or  its  value,  and  apply 
it  to  the  payment  of  the  debt;  and  when  it  had  been  effectually 
reached  in  the  action  the  garnishee  proceedings  were  terminated  as 
completely  as  they  would  have  been  had  the  defendant  Frank  come 
forward  on  the  ninth  day  of  June,  1886,  and  paid  off  the  judgment 
against  him. 

I  can  see  no  alternative  but  that  the  judgment  against  the  appel- 
lant must  be  reversed.  The  respondent  will' still  retain  its  remedy 
under  the  judgment  against  the  said  defendant.  The  svstem  under 
the  two  statutes  is  complete  under  this  construction.  The  garnishee 
proceedings  can  be  used  in  such  a  case  as  a  means  of  discovery,  and 
when  the  property  attached  is  fully  identified  a  judgment  can  be 
taken  in  the  action  against  the  defendant  therein  for  the  amount  of 
the  debt,  and  for  a  bSLb  of  the  attached  property  to  satisfy  it. 

The  judgment  appealed  from  is  reversed  with  costs. 

LoBD,  J.,  concurred. 


SUPREME  COURT  OF  WASHINGTON  TERRITORY. 

Phinket  v.  Hubbabd. 

Filed  August  6,  1886, 

False  Rbpresentations—Evidbncb— Findings.— In  an  action  to  reoover  damages  for 
certain  false  and  fraudulent  representations  made  by  the  defendant,  whereby  the  plaintiff 
was  indujed  to  purchase  certain  real  estate,  8upposinf<  it  to  be  other  real  estate,  the  findings 
reviewed  at  length,  and  held  supported  by  the  evidence. 

Appeal  from  the  district  court.    The  opinion  states  the  facts. 

jR.  Osborne  and  J.  G.  Haines^  for  the  appellant. 
1.  H.  Humes,  for  the  appellee. 

WiNGABD,  A.  J.  This  is  an  action  brought  in  the  court  below  by 
the  appellee,  W.  B.  Hubbard,  against  the  appellant,  G.  C.  Phinney, 
to  recover  damages  for  certain  false  and  fraudulent  representations 
made  by  appellant,  that  induced  appellee  to  purchase  certain  real 
estate.  Tne  allegations  of  the  complaint  in  suostanoe  are:  That  on 
the  thirteenth  of  October,  1882,  the  plaintiff  (appellee  in  this  oourt), 
at  the  request  of  the  defendant  (appellant^  entered  into  negotia- 
tions to  purchase  certain  lots,  described  oy  defendant  as  lots  10, 
11  and  12,  block  6,  northern  addition  to  the  city  of  Seattle.  That 
the  defendanti  in  order  to  induce  plaintiff  to  porohAae  said  lota,  took 
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Slaintiff  apon,  showed  and  pointed  out  to  him  lots  4,  5  and  6,  North 
eattle,  and  then  and  there  falsely  and  frandnlentl^  represented 
that  the  lots  so  shown  were  the  lots  10,  11  and  12  which  he  desired 
to  sell. 

That  the  plaintiff,  confiding  in  said  representations  and  believiDg 
the  same  to  be  true,  purchased  the  lots  described  by  defendant  as 
lots  10,  11  and  12,  northern  addition  to  Seattle,  supposing  and 
belieying  them  to  be  the  lots  so  shown  and  pointed  out  to  him;  and 
then  paid  to  the  defendant  the  sum  of  one  hundred  and  fifty  dollars, 
the  full  purchase  price  agreed  upon.  TBat  said  lot  10  is  worthless 
and  that  said  lots  11  and  12  do  not  exist.  That  said  lots  4,  6  and 
6,  North  Seattle  (the  lots  shown)  are  worth  the  sum  of  one  thousand 
fiye  hundred  dollars.  Alleging  damage  by  reason  of  such  false  and 
fraudulent  representations  in  the  sum  of  one  thousand  five  hundred 
dollars,  and  praying  judgment  therefor. 

To  this  complaint  the  defendant  answers  by  first,  denying, 
specially  and  generally,  all  the  allegations  of  the  complaint,  except 
toe  payment  of  the  sum  of  one  hundred  and  fifty  dollars;  the  de- 
fendant then  pleads  this  matter,  which  he  terms  a  second  defense. 

Second.  "For  a  second  and  further  defense  to  plaintiff's  said 
complaint  the  defendant  answers,  addressing  the  same  to  the  Hon. 
Boger  S.  Greene,  judge  of  said  court.  That  heretofore,  to  wit, 
October  13,  1882,  defendant  was  the  owner  and  had  under  contract 
and  the  control  and  sale  of  a  large  number  of  lots  in  the  northern 
addition  to  the  city  of  Seattle.  That  plaintiff  desired  to  purchase 
three  lote  in  said  addition  and  pointed  the  ones  selected  by  him  on 
the  map  of  said  addition.  That  defendant  understood  and  believed 
that  the  lots  so  selected  by  plaintiff  to  be  lots  8,  9  and  10  in  block 
6  in  the  northern  addition  to  Seattle,  but  in  taking  off  the  description 
there  was  a  mistake  made  in  the  description  of  said  lots  so  selected, 
and  lots  10,  11  and  12  in  the  northern  addition  to  Seattle  were  de- 
scribed and  written  in  the  bond  for  a  deed  which  defendant  did  on 
October  13,  execute  and  deliver  to  plaintiff,  and  that  the  plaintiff 
did  pay  to  defendant  the  sum  of  one  hundred  and  fifty  dollars. 
That  defendant  supposed  and  believed  that  he  had  contracted  to 
oonyey  to  the  plaintiff  the  said  lots  8,  9  and  10  in  block  6,  northern 
addition  to  Seattle,  which  lots  he  then  owned,  and  reserved  the 
same  for  plaintiff,  and  had  no  knowledge  of  and  did  not  discover  the 
said  mistake  until  the  bringing  of  this  action.  That  the  description 
contained  in  said  bond  for  deed  were  lots  10, 11  and  12  in  the 
northern  addition  to  Seattle  and  not  10,  11  and  12  in  block  6 
northern  addition  to  Seattle  as  plaintiff  has  alleged  in  his  complaint. 
That  there  are  no  lots  bearing  the  description  contained  in  said  bond 
for  a  deed  given  by  defendant  to  plaintiff.  That  defendant  practised 
no  fraud  upon  and  made  no  false  or  fraudulent  representations  to 
plaintiff,  but  that  said  erroneous  description  was  the  result  of  inad- 
Tertence  and  mistake.  That  plaintiff  (defendant)  has  been  ready 
and  willing  at  all  times  since  me  discovery  of  said  mistake  to  pay 
back  to  plaintiff  the  said  sum  of  one  hundred  and  fifty  dollars  with 
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udterest  thereon  from  the  date  of  payment  of  the  same  to  defendant 
(plaintiff).  That  defendant  offered  to  pay  said  amount  to  plaintiff 
as  soon  as  said  mistake  was  dlsooyered,  but  that  plaintiff  (defendant) 
refused  to  accept  the  same.  That  on  March  twenty-eighth  this  de- 
fendant tenderod  and  offered  to  pay  to  plaintiff  the  sum  of  one 
hundred  and  ninety  dollars  in  gold  coin,  but  that  plaintiff,  by  his 
attorney,  refused  to  accept  the  same;  defendant  alleges  that  said  sum 
of  one  hundred  and  ninety  dollars  was  sufficient  to  pay  plaintiff  the 
said  sum  of  one  hundred  and  fifty  dollars  with  interest  from  said 
October  13, 1882,  and  all  cests  to  this  action  to  date.*' 

After  alleging  non-maturing  of  the  bond  for  deed,  and  charg- 
ing that  the  action  was  instituted  for  the  purpose  of  annoying  and 
harrassing  defendant  and  for  purposes  c^  extortion,  defendant  prays 
lihat  the  contract  be  rescinded,  and  for  costs. 

Plaintiff  replied  to  this  part  of  answer  denying  any  mistake  in  the 
contract  of  siQe,  alleging  that  defendant  was  *'  at  time  of  sale,  and  for 
a  long  time  prior  thereto,  engaged  in  the  business  of  buying  and 
selling  real  estate  in  the  city  of  Seattle;  that  he  falsely  ana  fraudu- 
lently made  the  representations  charged  in  plaintiff's  complaint, 
with  intent  to  deceive  plaintiff,  and  that  they  did  deceive  him  to 
his  damage  as  alleged.' 

The  case  was  with  the  consent  of  both  parties  sent  to  a  referee,  who 
reported  his  findings  to  the  court  as  follows : 

1.  On  the  thirteenth  day  of  October,  1882,  the  defendant  was, 
and  for  eight  months  prior  thereto  had  been,  in  the  real  estate  and 
insurance  Dusiness,  having  his  office  and  place.of  business  at  Seattie, 
King  coimty,  Washington  territory.! 

2.  On  that  day  defendant  entered  into  negotiations  with  plaintiff, 
for  the  purchase  by  plaintiff  of  certain  lots  of  land  situate  in  the 
county  of  King  and  territory  of  Washington,  described  as  lots  ton 
(10),  eleven  (ll)  and  twelve  (12)  in  block  six  (6),  northern  addition 
to  the  city  of  Seattle  in  said  county,  at  defendant's  said  office,  and 
tibien  and  there  pointed  out  to  plaintiff  said  lots  of  land  on  Harris' 
map  of  Seattle,  and  to  effect  said  sale  to  plaintiff,  took  him  out  to 
and  showed  to  him  lots  4,  5  and  6  in  block  6  of  North  Seattle,  which 
was  then  owned  by  David  T.  Denny  and  wife,  and  then  and  there 
knowingly,  falsely  and  fraudulently  represented  to  plaintiff  that 
they  were  the  lots  of  land  which  defendimt  had  pointed  out  to  him 
on  the  map  as  lote  10,  11  and  12,  block  6,  of  northern  addition  to 
Seattle,  and  which  he  wished  to  sell. 

3.  That  plaintiff  and  defendant  then  returned  to  defendant's 
office  and  the  plaintiff  then  and  there  confiding  in  said  representions 
of  defendant  and  believing  them  to  be  true,  agreed  to  purchase  said 
lots  10,  11  and  12,  block  6  of  northern  addition  to  Seattle,  suppos- 
ing and  believing  those  lots  to  be  lots  which  defendant  so  pointed 
out  and  showed  to  him,  and  then  and  there  received  from  said  de- 
fendant his  bond  to  convey  said  lots  10,  11  and  12  of  the  northern 
addition  to  Seattle,  Washington  territory,  by  good  and  sufficient 
conveyance,  provided  plaintiff  should,  on  or  before  that  day,  have 
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paid  to  said  defendant  the  snm  of  one  hundred  and  fifty  dollars, 

Sold  coin,  the  price  agreed  upon ;  and  then  and  there  paid  to  said 
efendant  said  sum  of  one  hundred  and  fifty  dollars,  and  took  his 
receipt  for  the  same. 

In  the  receipt  the  lots  are  described  as  lots  10,  11,  12,  block  6.  of 
northern  addition  to  Seattle,  Washington  territory.  In  the  bond 
the  word  and  figures  ''  block  6  "  are  omitted.  They  refer  to  one 
and  the  same  description  of  land  and  are  parts  of  one  and  the  same 
transaction. 

4.  The  said  lots  4,  6  and  6  in  block  6,  North  Seattle,  were  on 
said  October  13,  1882,  and  are,  worth  the  sum  of  fifteen  hundred 
dollars  in  money. 

5.  The  said  lot  10,  block  6,  northern  addition  to  Seattle,  was  and 
is  worthless,  and  the  said  lots  described  as  lots  11  and  12,  block  6, 
northern  addition,  did  not  then,  and  do  not,  exist. 

6.  Plaintiff  first  discovered  in  December,  1882,  that  the  said  lots 
of  land  so  sold  by  defendant  and  described  in  said  bond  and  in  said 
receipt,  were  not  the  lots  of  land  pointed  out  and  shown  to  plaintiff 
by  defendant  at  time  of  sale. 

7.  Defendant,  on  March  28^  1883,  tendered  to  T.  H.  Humes,  Esq. , 
attorney  for  plaintiff,  and  offered  to  pay  the  plaintiff  the  sum  of  one 
hundred  and  ninety  dollars  in  gold  coin  which  said  attorney  refused 
to  accept. 

Prior  to  that  date,  and  in  December,  1882,  defendant  stated  to 
plaintiff  that  if  he  was  not  satisfied  he  would  give  him  his  money  back 
and twoper  cent  interest  per  month,  which  was  not  consummated. 

8.  That  defendant,  on  said  thirteenth  October,  1882,  knew  the 
location  of  block  6,  northern  addition,  and  the  number  of  lots 
contained  therein.  That  he  had  in  his  possession  maps  showing 
the  different  additions  to  Seattle  with  their  location,  excepting  said 
Qorthern  addition.  That  he  was  informed  as  to  location  of  lots  4, 5  and 
6,  block  6,  North  Seattle,  and  on  said  thirteenth  October,  1882,  know- 
ii^ly,  willfully  and  fraudulently  took  plaintiff  upon  and  showed  to 
him  said  lots  4,  5  and  6,  block  6,  NorUi  Seattle,  and  then  and  there 
knowingly,  falsely  aud  fraudulently  represented  to  plaintiff  that  said 
lota  4,  5  and  6,  block  6,  North  Seattle,  were  said  lots  10,  11  and  12, 
block  6,  North  Seattle,  which  he  desired  to  sell.  That  said  repre- 
sentaticms  vrere  fake  to  the  knowledge  of  defendant  and  were  made 
to  induce  plaintiff  to  purchase  the  same,  and  plaintiff  relied  upon 
tiiem  as  true,  and  was  thereby  led  to  purchase  them. 

9.  That  said  plaintiff  in  said  transaction  was  guilty  of  no  negli- 
gence or  fraud,  and  the  misrepresentations  to  said  lots  were  not 
made  simply  by  mistake. 

Exceptions  were  filed  to  this  report  and  after  argument  the  dis- 
trict court  found  facts  and  conclusions  of  law  upon  which  judgment 
was  entered  for  the  plaintiff  below  for  one  thousand,  four  hundred 
and  fifty  dollars. 

Defendant  below  appealed. 
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After  a  careful  review  of  all  the  evidence  we  think  the  findings  of 
fact  of  the  referee  are  fully  sustained  thereby,  except  as  to  the  fifth 
finding.  In  lieu  of  said  fifth  finding  we  adopt  the  eighth  finding  of 
ths  court  below  as  follows:  '*  That  the  said  lot  10,  block  6,  northern 
addition  to  Seattle,  was  at  the  times  mentioned  in  complaint,  and  is 
worth  the  sum  of  fifiy  dollars.  And  the  said  lots  11  and  12,  block 
6^  northern  addition  to  Seattle,  did  not  then,  and  do  not,  exist." 

Let  the  jud^ent  of  the  court  below  be  affirmed. 

TufiNEB,  A.  J.,  concurred. 


SUPREME  COURT  OF  CALIFORNIA. 

No.  8,682. 

Brown,  Administbatbix,  isto.,  v.  Cbntbal  Pagifio  B.  B.  Oo. 

In  Bank,    Filed  December  5,  1885. 

Neolioenob— ExpLOTEB  AND  EMPLOYEE— CoxxoN  BUSINESS— Pleadinos.— In  a  com- 
plaint to  recover  for  the  negligent  death  of  an  employee,  when  the  acts  and  omissions,  con- 
stituting the  negligence,  are  alleged  to  have  been  done  or  omitted  by  the  defendant  itself,  m 
employer,  the  court  cannot  presume^that  the^  were  those  of  a  fellow-employee  of  the  deceased. 
Consequently  the  question  of  the  responsibility  of  a  common  em{)royer  for  negligence  of 
another  person  employed  in  the  same  general  business  cannot  arise  on  demurrer  to  the 
complaint, 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant.  The 
opinion  states  the  facts.  The  opinion  in  department  is  reported  in 
6  West  Coast  Bep. ,  797. 

Henry  E.  HigMon  for  the  appellant. 
W.  H.  L.  BameSy  for  the. respondent. 

Mtbioe,  J.  Action  to  recover  damages  for  negligently  causing 
the  death  of  plaintiff's  intestate.  -The  defendant  demurred  to  the 
complaint  on  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was  sustained  and  the 
flaintiff  failing  to  amend,  judgment  was  rendered  for  defendant, 
laintiff  appealed. 

The  only  question  presented,  therefore,  is  as  to  the  sufficiency  of 
plaintiff's  case  as  stated  in  the  complaint. 

After  alleging  that  defendant  was  operating  the  railroad  at  the 
point  named,  viz.,  the  Oakland  wharf,  over  and  upon  a  narrow  strip 
of  land  and  trestle  work,  and  that  it  was  necessary  for  some  of  de- 
fendant's locomotives  and  trains  of  cars  converging  at  that  point,  to 
stop  and  await  the  passage  of  other  locomotives  and  trains,  in  order 
to  avod  accidents  b^  collisions  and  otherwise,  it  was  alleged  that  the 
defendant  had  devised  and  prescribed  and  published  a  system  of 
signals  for  the  guidance  and  direction  of  its  engineers  (of  whom 
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plaintiff's  intestate  was  one)  operating  and  directing  said  locomotives 
and  trains,  which  system  the  engineers  were  required  by  defendant 
to  understand  and  ordered  to  obey,  and  it  was  a  part  of  the  contract 
of  employment  that  the  signals  should  be  correctly  given;  that  it 
was  the  duty  of  the  defendant  to  show  and  present  to  view  the  right 
sigoal  for  the  guidance  of  its  engineers;  yet  that  the  defendant  did 
not  show  and  present  to  view  the  right  signal  for  the  ^idance  and 
direction  of  said  intestate,  acting  as  engineer;  that  while  said  intes- 
tate, in  his  capacity  of  engineer  on  a  locomotive  of  defendant,  ac- 
cording to  directions  given  to  him  by  defendant,  was  proceeding  over 
the  said  place,  the  defendant  did  show  and  present  to  view  the  wrong 
signal  for  the  guidance  and  direction  of  said  intestate,  whereby, 
without  any  negligence,  unskillfulness  or  default  of  the  said  intestate, 
bat  solely  and  immediately  in  consequence  of  the  negligence  and 
improper  conduct  of  the  defendant,  the  locomotive  was  turned  aside 
from  the  true  and  safe  course  and  was  precipitated  into  the  waters 
of  San  Francisco-  bay,  and  the  intestai^  was  killed;  that  his  death 
was  caused  solely  by  the  gross  neglect  and  carelessness  of  the  de- 
fendant in  giving  the  wrong  signal,  namely,  the  signal  to  proceed, 
and  in  failing  to  notify  him  or  give  him  any  signal,  as  it  ought  to 
have  done,  that  the  switch  immediately  in  firont  of  the  locomotive 
was  open,  thereby  inducing  and  directing  him  to  proceed  with  the 
locomotive. 

We  have  not,  in  the  above  statement,  given  the  language  in  full 
of  the  complaint,  but  have  given  sufficient,  in  substance,  to  present 
the  point  of  law  involved. 

In  our  opinion,  the  question  of  the  responsibility  of  a  common 
employer  for  the  acts  or  negligence  of  another  person  employed  in 
the  same  general  business:  Section  1,970,  civil  code;  is  not  here 
presented.  The  case  as  presented  in  the  complaint  is  of  alleged 
acts  and  omissions  on  tne  part  of  the  defendant  itself,  as  em- 
ployer: Section  1 ,969,  civil  code.  Whether  the  proofs  will  sustain 
the  allegations  is  not  now  for  consideration.  As  against  positive 
allegations  that  the  acts  and  omissions  complained  of  were  by  the 
defendant,  we  cannot  presume  that  they  were  those  of  a  fellow-em- 
ployee of  the  deceased.    The  demurrer  should  have  been  overruled. 

Judgment  reversed  aed  cause  remanded,  with  directions  to  over- 
role  the  demurrer  with  leave  to  defendant  to  answer. 

Thobnton,  J.,  MoBBiBOK,  0.  J.,  and  Shabpstkin,  J.,  concurred. 

MoEee,  J.  DissENiiNa:  For  the  reasons  given  in  my  opinion 
heretofore  filed  in  this  case:  6  W.  0.  Bep.,  79;  71  think  the  court 
below  properly  sustained  the  demurrer. 

Bo88»  J. :    I  also  dissent. 
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No.  20,255. 

Ex  Pabte  Brown  et  al.  on  Habeas  Oobpus. 

In  Bank,     FUed  December  7,  188S, 

Conviction  Defined— Bail  After  Vebdiot  Not  Allowable. — ^The  ordinarr  meAning 
of  the  word  "  conviction "  is  a  finding  by  the  jury  of  a  verdict  that  the  accused  is  guilty. 
The  word  is  used  in  that  sense  in  sections  1,271,  et  8eq.f  of  the  penal  code.  Consequently, 
under  such  sections,  a  defendant,  convicted  of  a  felony,  m  a  case  not  punishable  witn  death 
or  by  fine  only,  is  not  entitled,  as  of  right,  to  be  admitted  to  bail,  after  a  verdict  of  convic- 
tion.   If  bait  is  allowable  at  all,  in  such  cases,  it  must  be  as  a  matter  of  discretion. 

Applioation  for  a  writ  of  haheoB  corpus.  The  opinion  states  the 
case. 

Oeorge  W  Tyler ^  for  the  petitioners. 
J.  N.  E.  WUsorif  contra, 

Thornton,  J.  Applioation  for  admission  to  bail  by  Brown  and 
Welle  after  the  verdict  of  the  jury  finding  each  of  them  guilty  of  a 
felony,  and  before  judgment  pronounced  on  the  Verdict.  The  ver- 
dict was  accepted  and  recorded  by  the  court. 

It  is  contended  that  under  the  law  of  this  state  the  applicants  are 
entitled  to  be  admitted  to  bail  as  a  matter  of  right. 

It  was  held  in  People  v.  Tinder,  19  Oal.,  539,  under  the  constitu- 
tion of  1849,  that  in  all  other  tha^  capital  oases  and  in  all  capital 
cases  where  the  guilt  is  not  evident  or  the  presumption  great,  that 
a  defendant  is  entitled  to  bail  as  a  matter  of  right.  The  constitution 
of  1879  has  made  no  change  in  the  law  as  just  above  stated.  And 
under  the  former  constitution  (and  the  same  is  the  rule  under  the 
present  constitution),  the  guarantee  of  bail  as  a  matter  of  right  ex- 
tends only  to  those  cases  where  the  party  has  not  already  been  con- 
victed: Ex  parte  VoU,  41  Oal.,  9. 

The  statute  (see  penal  code,  sees.  1,270.  1,271, 1,272)  is  in  accord 
with  the  foregoing.     We  insert  here  tiie  text  of  these  sections: 

''1,270 — A  defendant  charged  with  an  offense  punishable  with 
death  cannot  be  admi/tted  to  bail,  when  the  proof  of  his  guilt 
is  evident  or  the  presumption  thereof  great.  The  finding  of 
an  indictment  does  not  add  to  the  strength  of  the  proof  or  the 
presumptions  to  be  drawn  therefrom. 

* '  1 ,271 — If  the  charge  is  for  any  other  offense,  he  may  be  ad- 
mitted to  bail  before  conviction,  as  a  matter  of  right. 

'*  1,272 — After  conviction  of  an  offense  not  punishable  with  death, 
a  defendant  who  has  appealed  may  be  admitted  to  bail — 

"  1 — As  a  matter  of  right,  when  the  appeal  is  from  a  judgment 
imposing  a  fine  only. 

''  2 — ^As  a  matter  of  discretion  in  all  other  cases.'* 

It  is  said  that  there  has  been  no  conviction  in  this  case,  as  judg- 
ment has  not  been  pronounced  on  the  verdict. 

The  question  then  presented  for  decision  is  this — What  is  a  con-- 
viction  ?  The  ordinary  meaning  of  this  word  is  the  finding  by  a  jury 
of  a  verdict  that  the  accused  is  guilty.  In  legal  parkmoe  it  often 
signifies  the  final  judgment  of  the  court.    The  above  is  said  to  be 
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the  sigDification  of  the  word  conviction  in  Blaufas  v.  People,  G9 
N.  Y.,  109. 

Blackstone  says:  "  If  the  jury  find  him  (the  prisoner)  gailty,  he 
is  then  said  to  be  convicted  of  the  crime  whereof  he  stands  indicted; 
which  conviction  may  occur  two  ways,  either  by  his  confessing  the 
offense  and  pleading  guilty,  or  by  his  beine:  found  so  by  the  ver- 
dict of  his  country:"  4  Black.  Com.,  262.  The  same  author 
frays:  "The  plea  of  avtrefois  acquit^  or  a  former  conviction 
for  the  same  identical  crime,  though  no  judgment  was  ever  given 
or  perhaps  will  be  (being  suspended  by  the  benefit  of  cler^^y  or 
other  causes),  is  a  goovl  plea  in  bar  to  an  indictment:"  4  Black. 
Com.,  336.  In  1  Inst.,  391,  it  is  said:  '*Tbe  difference  between  a 
man  attainted  and  convicted  is  that  a  man  is  said  convict  before  he 
hath  judgment;  as  if  a  man  be  convict  by  confession,  verdict  or 
reoreancie,  and  when  he  hath  his  judgment  upon  the  verdict  he  is 
said  to  be  attaint.*'  And  further  it  is  said  by  the  same  writer:  ''So 
as  by  conviction  of  a  felon,  his  goods  and  chattels  are  forfeited,  but 
by  attainder,  that  is  by  judgment  given,  his  lands  and  tenements  are 
forfeited  and  his  blood  corrupted,  and  not  before."  In  Jacob's  Law 
Dictionary,  163,  it  is  said:  ''There  is  a  great  difference  between 
a  man  convicted  and  attainted,  though  they  are  frequently  though  in- 
accurately confounded  together;"  and  in  the  same  work,  it  is  said: 
•*  Convict,  convictua.  He  that  is  found  guilty  of  an  offense  by  ver- 
dict of  a  jury.  Crompton  saith,  that  conviction  is  either  when  a 
man  is  outlawed,  or  appeareth  ami  confesseth  or  is  found  guilty  by 
the  inquest;  and  when  a  statute  excludes  from  clergy  persons  found 
guilty  of  felony,  etc.,  it  extends  to  those  who  are  convicted  by  con- 
fession: Cromp.  Just.,  9."  ''Judgment  amounts  to  conviction, 
though  it  doth  not  follow  that  every  one  who  is  convicted  is  ad- 
judged:*' 2  Id.,  63,  title  "Convict  and  Conviction." 

Bishop  says:  "The  word  conviction  ordinarily  signifies  the  find- 
ing of  the  jury,  by  verdict,  that  the  prisoner  is  guilty.  When  it  is 
said  there  has  been  a  conviction,  or  one  is  convict,  the  meaning 
usually  isy  not  that  sentence  has  been  pronounced,  but  only  that  the 
verdict  has  been  returned.  So  a  plea  of  guilty  by  the  defendant 
constitutes  a  conviction  of  him.'*  He  then  quotes  the  passage  first 
above  given  from  1  Inst.,  and  continues:  '*  Yet,  the  word  convic- 
tion^ when  it  stands  in  such  a  connection  with  other  words  as  to 
indicate  a  secondary  or  unusual  meaning,  sometimes  denotes  the 
final  judgment  of  the  court.  Where  the  proceeding  is  civil  in  form, 
for  the  recovery  of  a  fine,  there  cannot  be  what  in  law  is  called  a 
conviction.  It  has  like  wise  some  other  significations;  according  to 
one  of  which  '  a  conviction  is  defined  to  be  a  record  of  the  summary 
proceedings  upon  any  penal  statute,  before  one  or  more  justices  of 
the  peace,  or  other  person  duly  authorized,  in  a  case  where  the 
offender  has  been  convicted  and  sentenced:* "  Bish.  on  Stat.  Crimes, 
sec.  348.  The  same  writer  says:  "A  conviction  in  ordinary  legal 
l^uignage  consists  of  a  plea  or  verdict  of  guilty,  and  it  is  immaterial 
whether  or  fiot  final  judgment  has  been  rendered  thereon:"  2  Bish. 
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Cr.  Law. ,  sec.  903;  1  Id.,  sec.  963.  See,  also,  on  this  point:  People  v. 
March,  6  Cal.,  543;  People  v.  Goldstein,  32  Cal.,  433;  Blair's  Case, 
25  Gratt..  853;  Com.  v.  Williamson,  2  Va.  Cas.,  211;  Shepherd  v. 
The  People,  24  How.  Pr.,  33;  Com.  v.  Lockwood,  109  Mass.,  324; 
State  V.  Alexander,  76  N.  C,  231;  Com.  v.  Richards,  17  Pick.,  29(5; 
Nason  v.  Staples,  48  Me.,  125;  U.  S.  v.  Gilbert,  2  Snra..40;  2 
Hawk.,  P.  C,  ch.  36,  sees.  1,  10;  U.  S.  v.  Watkinds,  6  Fed.  Rep., 
153;  Bouvier's  Law  Diet.,  verb  *'cnncidion." 

The  foregoing  references  show  that  the  ordinary  meaning  of  the 
word  ** conviction"  is  the  verdict  of  guilty  prononnced  by  a  jury. 
As  said  by  Read,  J.,  speaking  for  the  court  in  The  State  v.  Alexan- 
der, supra:  **  The  word  is  ordinarily  usod  to  denote  the  verdict  of 
the  jury,  guilty.  How  did  the  jury  tind  ?  Guilty;  or  they  convicted 
him.  What  did  the  judge  do  ?  Sentenced  him  to  be  hanged.  This 
is  the  language  ordinarily  used  in  such  matters,  both  in  conversation 
and  in  books,  law  and  literary.  It  is  never  said  that  the  jury  sen- 
tenced him  nor  that  the  judge  convicted  him:"  76  N.  C,  232. 

Now,  while  the  word  may  be  used  as  signifying  the  sentence  pro- 
nounced on  the  verdict,  or  the  record  of  conviction  including  iiiler 
alia  the  verdict  and  sentence,  still  such  meaning  ought  not  to  be  at- 
tributed to  it,  unless  there  is  something  in  the  context  to  indicate 
that  it  was  used  in  such  sense,  as  in  Com.  v.  Gorham,  99  Mass.^  420; 
Burgess  v.  Boetafeur,  7  Mann.  &  Granger,  481,  508. 

The  words  "conviction"  and  "convicted"  are  used  in  the  consti- 
tution and  frequently  in  the  statutes  of  this  state:  See  const.,  art.  i., 
sec.  20,  and  the  following  sections  of  the  f)enal  code:  681,  639, 
1,097,  1,103,  1,104,  1,108.  1,110,  1,111,  1,157,  1,161,  1,162,  1,193, 
1,195,  1,197,  1,201,  1.217,  1,218,  1,227,  1,243,  1,271,  1,272,  1,417, 
1,418,  1,420. 

By  the  first  article,  section  20,  of  the  constitution,  it  is  provided: 
**  No  person  shall  be  convicted  of  treason  unless  on  the  evidence  of 
two  witnesses  to  the  same  overt  act  or  on  confession  in  open  court." 

We  think  that  as  it  would  be  proper  to  instruct  the  jury  on  a  trial 
for  treason  that  they  could  not  convict  unless  upon  the  testimony  of 
two  witnesses  to  the  same  overt  act,  the  word  *'  convicted  "  has  ref- 
erence to  the  verdict  of  the  jury,  and  not  to  the  sentence  pronounced 
on  the  defendant.  It  also  refers  to  the  confession  in  open  court  or 
plea  of  guilty,  prior  to  the  delivery  of  judgment.  There  is  nothing 
in  the  context  to  show  that  the  word  "convicted"  is  used  in  any 
other  than  its  ordinary  sense. 

These  words  are  used  with  a  like  meaning  in  the  greater  number 
of  the  sections  ahove  cited  from  the  penal  code. 

This,  we  think,  is  true  of  section  689  of  the  penal  oode,  which  is 
as  follows: 

'  *  No  person  can  be  convicted  of  a  public  offense  unless  by  the 
verdict  of  a  jury,  accepted  and  recorded  by  the  court,  or  upon  a 
plea  of  guilty,  or  upon  judgment  against  him  upon  a  demurrer  in 
the  case  mentioned  in  section  1,011,  or  upon  a  judgment  of  a  court. 
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a  jury  having  been  waived,  in  a  criminal  case  not  amounting  to 
feloDj." 

Of  a  statute  similar  in  Virginia  it  was  said,  in  Blair's  case,  that 
it  plainly  implies  that  a  person  may  be  convicted  in  either  of  these 
modes. 

la  section  1,161,  above  cited,  we. find  the  expression  "  verdict  of 
coQviction  *'  is  used,  which  clearly  implies  that  a  verdict  is  a  con- 
Tiction. 

In  section  1,151,  supra,  it  is  said :  "  A  general  verdict  upon  a  plea 
of  not  guilty  is  either  guilty  or  not  guilty,  which  imports  a  convic- 
tion or  acquittal  of  the  offense  charged  in  the  indictment/'  It  must 
be  the  verdict  of  guilty  which  imports  the  conviotioa,  and  if  it  im- 
ports a  conviction,  it  means  or  signifies  it.  In  sections  1,217  and 
1,218,  supra,  the  words  conviction  and  judgment  are  both  used. 
There  can  be  little  doabt  here  that  the  former  means  a  verdict  of 
guilty. 

It  is  unncessary  to  examine  particularly  all  the  sections  above 
cited.  We  are  satisfied  that  conviction  in  the  section  ri,271)  above 
cit«d  signifies  the  verdict  of  gtiilty  pronounced  on  a  trial  by  the  jury. 

In  view  of  section  1,166  of  same  code,  we  cannot  see  that  any 
other  conclusion  than  the  above  can  be  reached.  The  section  is  as 
follows:  "If  a  general  verdict  is  rendered  against  the  defendant  or 
a  special  verdict  is  given,  he  must  be  remanded;  if  in  custody,  or 
if  on  bail,  he  may  be  committed  to  the  proper  officer  of  the  county 
to  await  the  judgment  of  the  court  upon  a  verdict.  When  commit- 
ted, his  bail  is  exonerated,  or  if  money  is  deposited  instead  of  bail, 
it  must  be  refunded  to  the  defendant." 

It  may  be  conceded  that  on  a  conviction  by  verdict  of  a  felony, 
Dot  capital,  it  is  in  the  discretion  of  the  court  to  order  the  defendant, 
when  on  bail,  into  the  custody  of  the  proper  officer.  But  when  the 
court  does  so  order  him  into  the  custody,  he  orders  him  there  to  be 
kept  by  the  officer  until  judgment  is  pronounced,  and  if  there  can 
be  any  admission  to  bail  it  must  be  discretionary  with  the  court, 
and  not  a  matter  of  right  to  the  defendant. 

There  is  nothing  in  section  1,272  in  conflict  with  this.  According 
to  that  section  there  is  one  case  which  is  not  bailable  after  convic- 
tion— that  is,  after  conviction  of  an  offense  punishable  with  death — 
one  case,  where  after  conviction  and  appeal  taken,  bail  is  allowed  as 
a  matter  of  right,  which  is  the  case  of  an  appeal  from  a  judgment 
imposing  a  fine  only.  In  all  other  cases  than  those '  above-men- 
tioned, where  the  defendant  has  been  convicted  and  has  appealed 
from  the  judgment,  bail  is  allowed  at  the  discretion  of  the  tribunal 
granting  it. 

It  may  be  questioned  when  reading  sections  1,166,  1,271,  1,272, 
together,  and  comparing  each  section  with  the  other,  whether  bail 
is  allowed  in  the  the  class  of  cases  last  mentioned  in  section  1,272, 
intermediate  the  verdict  and  an  appeal.  If  it  is  allowable  at  all, 
it  most  be  as  a  matter  of  discretion. 
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• 

We  think  it  settled  law  in  this  state,  by  the  judgments  of  the  court 
in  Ex  parte  Voll,  41  Gal.,  29;  J5Jc  par/e  Marks,  49  Cal.,  680;  Ex  parte 
Smallman,  54  Cal.,  35,  and  Ex  parte  Marshall,  59  Cal.,  386,  that 
ibis  court  ought  not  to  admit  to  bail  after  a  verdict  of  guilty,  unless 
when  circumstances  of  extraordinary  character  had  intervened  since 
the  conviction.     No  such  circumstances  are  made  to  appear  here. 

We  add  here,  in  explanation  of  the  foregoing,  that  there  can  be 
conviction  in  other  modes  than  by  the  verdict  of  a  jury.  Convic- 
tion can  be  by  plea  of  guilty,  and  in  the  other  modes  mentioned  in 
section  689,  above  cited.  But  in  all  these  modes,  conviction  takes 
place  before  judgment,  except  in  the  last  mode  noentioned  in  section 
689,  and  in  that  it  will  be  observed  that  a  jury  is  waived,  and  the 
trial  is  by  the  court,  in  a  case  which  does  not  amount  to  felony. 
The  words  "conviction"  and  ''convicted"  may  signify  either  of 
these  modes. 

From  the  foregoing,  it  follows  that  the  defendants  should  not  be 
admitted  to  bail,  and  their  application  is,  therefore,  denied,  and 
they  are  remanded  to  the  custody  of  the  ofBcer.     So  ordered. 

MgKee,  J.,  Boss,  J.,  and  Mobrison,  C.  J.,  concurred. 
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OmGUIT  COURT,  DISTRICT  OF  COLORADO. 
MoEyot  et  al.  v.  Htman. 

November  25,  1886, 

MiHTNO  Claims— Location— Contest  to  Determine  Right  or  Possession— Dismissal 
Of— Oebtifioati  of  Entry. — Pending  an  action  to  determine  the  right  of  poasafwion  to  a 
nisiiig  cUum,  brought  under  section  2,326  of  the  United  States  reviiied  statutes,  the  land 
depar6nent  of  the  government  has  no  jurisdiction  to  determine  the  matters  at  issue  between 
the  pirties.  Consec^uently,  a  certificate  of  entry  issued  to  one  of  such  parties,  during  the 
pendency^  of  such  action,  is  not  conclusive  as  to  the  right  of  poeeeBsion.  ^  And  this,  although 
such  ceitificate  was  issued  after  the  action  had  been  improperly  diBmiased,  if  it  be  subse- 
quently reinstated  on  the  docket. 

MonoN  for  judgment  on  the  pleadings,  in  an  action  to  determine 
the  right  of  possession  to  a  mining  olaim.  The  opinion  states  the 
bets. 

G.  8.  Thomas^  for  the  plaintifb. 
B.  M.  Teller,  for  the  defendant. 

Hallett,  D.  J.  August  10,  1881,  defendant  made  application 
in  the  land  office  at  Leadville  to  enter  and  pay  for  a  lode  mining 
elaim  called  Durant,  situated  in  Pitkin  county,  with  a  view  to  ob- 
tain title  from  the  general  government,  in  the  time  and  manner 
specified  in  sec.  2,325,  ti.  S.  Plaintifis  made  claim  in  the  land  office 
to  a  part  of  the  same  ground  under  another  location  called  by  them 
Little  Giant.  This  action  of  ejectment  was  brought  by  them  Nov. 
7, 1881,  in  support  of  their  adverse  claimi  as  provided  in  sec.  2,326, 
B.  8.  No  tnal  of  the  issues  joined  in  the  action  has  occurred,  but 
on  the  twenty- eighth  day  of  January,  1885,  the  suit  was  dismissed 
by  the  clerk  in  vacation  under  an  order  from  attorneys  claiming  to 
represent  the  plaintifis.  Afterwards,  and  at  the  May  term,  lo85, 
plaintiffs,  or  some  of  them,  appeared  by  other  counsel  and  moved 
to  reinstate  the  case  on  the  docket,  on  the  ground  that  it  was  dis- 
missed without  authority  from  plaintifk  or  some  of  them,  or  from 
persons  who  had  acquired  title  to  the  property  pending  the  suit. 
After  hearing,  that  motion  was  allowed,  and  the  cause  now  stands 
for  trial  on  tBe  jniy  calendar. 

In  a  supplemental  answer,  filed  at  this  term,  defendant  alleges 
that  after  the  order  of  dismissal  mentioned  above  and  before  the 
cause  was  reinstated  on  the  docket,  defendant  renewed  his  applica- 
tion in  the  land  office,  and  was  allowed  to  enter  the  claim,  and  a  re- 
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oeiver's  certificate  was  issued  to  him.  This  he  asserts  was  by  agree- 
ment with  certain  persons  who  had  aoauired  title  to  the  Little  Giant 
claim  since  the  suit  was  brought.  Beferring  to  this  answer,  plaint- 
iffs admitted  the  entry  in  the  land  office,  but  denied  that  the  persons 
mentioned  in  the  answer  had  succeeded  to  plaintiff's  title  in  the 
claim. 

From  the  circumstance  that  other  persons  not  mentioned  in  the 
answer,  or  otherwise  appearing  of  record,  have  applied  to  be  substi- 
tuted as  plaintiffs  in  the  action  in  the  place  of  those  now  appearing, 
by  whom  the  suit  was  brought,  it  may  be  inferred  that  the  present 
plaintiffs  haye  conyeyed  their  title,  and  there  is  some  dispute  as  to 
who  are  entitled  to  be  recognized  as  grantees. 

But  that  is  not  material  to  this  inquiry,  except  as  it  may  tend  to 
show  that  the  controyersy  exceeds  the  usual  limits  touching  the 
yalidity  of  mining  locations,  and  inyolyes  questions  of  ownership 
also. 

Upon  the  fact  alleged  in  the  supplemental  answer,  and  admitted 
by  plaintiffs,  that  entry  was  made  in  the  land  office,  and  a  certificate 
was  issued  to  defendant  for  the  clain^  while  the  suit  stood  as  dis- 
missed under  the  clerk's  order,  defendant  now  moyes  for  judgment, 
and  the  effect  of  that  entry  on  this  suit  is  the  matter  for  present 
consideration. 

No  doubt  is  entertained  as  to  the  general  rule  on  which  defendant 
relies,  that  in  actions  at  law  a  certificate  of  entry,  like  a  patent,  is 
conclusiye  of  the  title.  As  expounded  by  the  supreme  court,  the 
rule  obtains  wheneyer  officers  of  the  land  department  are  inyested 
with  judicial  authority  to  decide  the  facts  on  which  the  title  to  the 
land  m  controyersy  may  be  obtained,  and  the  patent  or  certificate 
of  entry  affords  eyidence  of  such  decision.  In  such  cases  courts 
do  not  undertake  to  reyiew  the  decisions  of  the  land  department  of 
the  goyemment,  and  they  are  '*  conclusiye  of  the  legal  title  in  all 
courts  and  in  all  forms  of  judicial  proceedings  where  this  title  must 
control:"  Johnson  y.  Towsley,  13  Wal.,  83. 

In  this  case,  howeyer,  and  when  considered  with  reference  to  the 
time  and  circumstances  attending  its  issuance,  the  certificate  of 
entry,  on  which  defendant  relies,  cannot  be  of  such  weight;  because 
the  suit  is  directed  to  the  yery  matter  which  is  said  to  be  concluded 
by  the  certificate  of  entry,  and  the  officers  of  the  land  department 
had  not  jurisdiction  of  the  controyersy  between  the  parties.  The 
statute  is  that,  upon  filing  an  adyerse  claim  in  the  land  office,  and 
suit  begun  in  support  thereof,  all  proceedings  in  respect  to  the 
original  application  shall  be  stayed  **  until  the  controyersy  shaU  be 
settled,  or  decided  by  a  court  of  competent  jurisdiction,  or  the  ad- 
yerse claim  waiyed:"    Sec.  2,326,  B.  8. 

By  this  suit  the  controyersy  between  thpse  parties  in  respect  to 
these  confiicting  locations  was  transferred  from  the  land  office  to 
this  court,  with  the  necessary  result  to  diyest  the  former  tribunal 
of  all  jurisdiction  until  the  court,  proceeding  in  its  own  way  and 
by  the  recognized  methods  of  the  law,  shall  aecide  the  matters  in 
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isBue  between  the  parties.  And  while  the  controversy  is  pending 
here,  it  cannot  be  affected  by  any  action  of  the  land  department. 
If  upon  some  alleged  settlement  of  the  controversy  and  dismissal  of 
the  Bait,  the  land  department  has  issued  a  certificate  of  entry  to  de- 
fendanty  it  cannot  have  the  effect  to  terminate  the  suit  in  this  court. 
The  court  alone  will  decide  when  the  controversy  is  at  an  end  and 
until  such  decision  all  things  done  in  the  land  office  must  be 
ignored:  Bichmond  Co.  v.  Bose,  114  U.  S.,  576. 

The  order  of  dismissal  by  the  clerk  is  of  no  importance,  since  it 
was  set  aside  and  the  cause  was  reinstated  on  the  docket.  If  that 
order  had  been  allowed  to  stand  it  would  have  established  the  rights 
of  the  parties  no  less  than  the  certificate  of  entry.  But  it  was 
found  to  have  been  improperly  entered  and  the  court  had  ample 
power  to  correct  the  error  by  setting  it  aside.  TV  hen  that  was  done 
all  things  depending  on  it  here  or  in  the  land  "office  must  for  the 
purposes  of  this  suit  be  regarded  as  falling  with  it. 

Ijie  cause  now  stands  on  the  docket  in  its  first  estate  as  a  contro- 
versy relating  to  the  title  to  the  claims  to  be  obtained  from  the 
l^vemment  which  is  not  to  be  defeated  or  ended  upon  any  allega- 
tion that  either  party  has  ol&tained  that  title  since  the  commence- 
ment of  the  suit  unless  by  settlement  or  in  some  manner  which  may 
be  recognized  in  this  court. 

The  motion  for  judgment  on  the  pleadings  will  be  denied. 


PbOPLE,  for  THB  USB  OF  B^TES  ET  AL.  V.  BOYLAN  ET  AL. 

Jhoember  4*1885, 

ArtACHinENt  Cannot  bb  Issukd  ok  ADicnnsTRATOB's  Boin>— -Instbumbnt  for  Dibbot 
Patmiht  Dbfinbd. — An  administrator's  bond,  given  under  section  152  of  the  act  relating  to 
wills,  is  not  an  instrument  for  the  direct  payment  of  moner,  within  the  meaning  of  bection 
96,  sabdivision  14,  of  the  code,  regulating  attachments,  and  no  attachment  can  be  issued  in 
an  aciicn  founded  on  such  bond.  A  *"*  direct  payment,"  is  one  which  is  absolute  and  unoon- 
ditional  as  to  time,  amount  and  the  persons  by  and  to  whom  it  is  to  be  made,  and  a  written 
initrument  which  provides  for  such  payment  is  one  which  expressed  those  terms  fully. 

MonoN  to  dissolve  an  attachment.    The  opinion  states  the  facts. 

J.  N.  Baxter  And  L  M.  Hardinbrook,  for  the  plaintiffs. 
M.  B.  Carpenter  and  H.  BiddeU,  for  the  defendants. 

Hallkit,  D.  J.  Section  152  of  the  act  relating  to  wills,  Gen.  Siiat., 
1,058,  provides  that  bonds  of  administrators  **  may  be  put  in  suit 
aud  prosecated  against  all  or  any  one  or  more  of  the  oblisors  named 
therein,  in  the  name  of  the  people  of  the  state  of  Colorado,  for  the 
use  of  any  person  or  persons  who  mav  have  been  injured  by  reasoQ 
cl  the  neglect  or  improper  conduct  of  any  such  executor  or  adminis- 
trator as  aforesaid,  and  such  bond  shall  not  become  void  on  the  re- 
covery thereon,  but  may  be  sued  upon,  from  time  to  time,  until  the 
whole  penalty  shall  be  recovered.'' 
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Pursuant  to  that  section,  this  aotioh  is  broaght  on  the  bond  of 
Thomas  Bojlan  as  administrator  of  the  estate  of  Martha  Boylan, 
deceased,  to  recover  the  sum  of  one  thousand  and  eightj-nine  dol- 
lars and  thirteen  cents  alleged  to  be  due  from  that  estate  to  Levi  M. 
Bates  et  al. 

The  bond  is  in  the  usual  form,  with  condition  as  follows:    "The 
condition  of  the  above  obligation  is  such,  that  if  the  said  Thomas 
Boylan,  administrator  of  all  and  singular  the  goods  and  chattels, 
rights  and  credits  of  Martha  Boylan,  deceased,  do  make  or  cause  to 
be  made,  a  true  and  perfect  inventory  of  all  and  singular  the  goods 
and  chattels,  rights  and  credits  of  the  said  deceased,  which  shall 
come  to  the  hands,  possession  or  knowledge  of  him,  the  said  Thomas 
Boylan  as  such  administrator,  or  to  the  hands  of  any  person  or 
persons  for  him,  and  the  same  so  made,  do  exhibit  or  cause  to  be 
exhibited  in  the  county  court,  in  probate,  for  the  said  county  of 
Summit  agreeably  to  law,  and  such  goods  and  chattels,  rishts  and 
credits,  do  well  and  truly  administer  according  to  law,  and  all  the 
rest  of  the  said  goods  and  chattels,  rights  and  credits,  which  shall  be 
found  remaining  upon  the  accounts  of  the  administrator,  the  same 
being  first  examined  and  allowed  by  the  county  court,  shall  deliver 
and  pay  unto  such  person  or  persons,  respectively,  as  may  be  legally 
entitled  thereto,  and  further  do  make  a  just  and  true  account  of  au 
his  actings  and  doings  therein,  when  thereunto  required  by  the 
said  court,  and  if  it  shall  hereafter  appear  that  any  last  will  and 
testament  was  made  by  the  deceased,  and  the  same  be  proved  in 
court,  and  letters  testamentary  or  of  administration  be  obtained 
thereon,  and  the  said  Thomas  Bojian  do  in  such  case,  on  being 
required  thereto,  render  and  dehver  up  the  letters  of  administra- 
tion granted  to  him  as  aforesaid,  and  shall,  in  general,  do  and  per- 
form all  other  acts  which  may^  at  any  time  be  required  of  him  by  law, 
then  this  obligation  to  be  void — otherwise  to  remain  in  full  force 
and  virtue." 

Alleging  that  the  suit  was  brought  on  an  instrument  in  writing 
for  the  direct  payment  of  money,  plaintiffs  procured  a  writ  of  attach- 
ment in  aid  of  the  suit  under  the  fourteenth  subdivision  of  section 
95  of  the  code  regulating  attachments.  That  clause  is  that ' '  in  all 
actions  brought  upon  overdue  promissory  notes,  bills  of  exchange, 
other  written  instruments  for  the  direct  payment  of  money,  and 
upon  book  accounts,  the  creditor  may  have  a  writ  of  attachment 
issued  upon  complying  with  the  provisions  of  this  section."  And 
upon  the  issue  now  made,  the  question  is,  whether  an  administrator's 
bond  is  a  ''  written  instrument  for  the  direct  payment  of  money  *' 
within  the  meaning  of  the  act. 

Looking  only  to  the  penalty  of  the  bond  it  certainly  is  an  instru- 
ment for  the  payment  of  money,  but  when  we  come  to  the  condition 
which  is  usually  regarded  as  the  substantial  part,  there  is  no  provi- 
sion for  paying  any  sum  to  any  one.  The  bond  may  be  a  security 
for  the  payment  of  money,  as  when  goods  of  the  estate  have  come  to 
the  hands  of  the  administrator,  and  money  has  been  obtaind  there- 
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from,  and  the  county  court  has  distributed  the  fund.  But  that  is 
in  the  due  administration  of  the  estate  for  which  the  bond  is  a 
secuiity,  and  not  because  of  any  express  provision  of  the  instrument. 
And  certainly  the  bond  is  not  in  any  way  similar  to  the  instruments 
mentioned  in  the  statute.  In  respect  to  the  manner  of  the  pay- 
ment, promissory  notes  and  bills  of  exchange  are  distinguishable 
from  many  other  contracts,  in  that  they  are  for  a  definite  sum  of 
money  payable  absolutely  at  a  specific  time. 

Upon  the  principle  noscUur  a  aociis,  the  ''  other  instrument "  men- 
tioned in  the  statute,  should  be  of  the  class  of  promissory  notes  and 
bills  of  exchange,  in  respect  to  the  quality  of  direct  payment.  Inas- 
much as  the  word  overdtie  in  the  statute  is  applicable  to  the  ''  other 
instruments,"  as  well  as  to  promissory  notes  and  bills  of  exchange, 
such  instruments  must  be  of  a  character  to  become  overdue.  And 
an  instrument  of  that  character  must  be  for  a  fixed  sum,  payable 
absolutely  at  a  time  specified. 

In  this  feature  our  statute  differs  from  the  statute  of  California, 
which  gives  the  writ  of  attachment  *'  upon  a  contract,  express  or 
implied,  for  the  direct  payment  of  money."  In  that  statute  no  con- 
tracts are  mentioned  as  falling  within  the  description  of  contracts 
''for  the  direct  payment  of  money,"and  nothing  is  xound  as  to  overdue 
contracts.  It  cannot,  therefore,  be  said  that  decisions  of  the  supreme 
court  of  that  state  upon  the  statute  of  that  state  ou^ht  to  control 
here.  It  is  to  be  observed,  also,  that  in  the  only  case  cited  from  that 
statute,  in  which  the  question  was  discussed,  the  view|  expressed 
were  not  altogether  satisfactory  to  the  court:  Hathaway  v.  Davis,  33 
Gal.,  161.  And  the  opinion  will  hardly  be  more  convincing  to  the 
profession  than  it  was  to  the  court. 

The  word  direct  is  of  large  use  in  the  language,  and  it  has  been 
adopted  into  the  law  in  many  relations.  We  have  direct  descent, 
direct  taxes,  direct  interest,  direct  route,  and  so  on,  until  we  have 
eome  now  to  direct  payment.  Any  effort  to  assimilate  its  meaning, 
in  all  the  places  and  connections  in  which  it  may  be  placed,  must 
fail,  for  obvious  reasons.  One  meaning  of  the  word  as  given  in  Web- 
ster's dictionary  is  immediate,  express,  unambiguous,  confessed, 
absolute.  In  my  judgment,  this  is  clearly  the  sense  in  which  it  is 
applied  to  payments.  A  direct  payment  is  one  which  is  absolute 
and  unconditional  as  to  time,  amount  and  the  persons  by  whom  and 
to  whom  it  is  to  be  made.  Ajid  a  written  instrument  which  provides 
for  such-  payment  is  one  which  expresses  those  terms  fully.  It  is 
needless  to  point  out  the  difference  between  such  an  instrument  and 
an  administrator's  bond. 

The  attachment  will  be  dissolved  and  the  property  seized  dis- 
charged. 
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MoEyoy  et  al.  v.  Hyman. 

December  7,  lii86. 

Mining  Location— Discovert  Cut  Within  Limits  of  Prior  Location.— The  fact  th«t 
a  mininff  locatioD  was  founded  upon  a  diacovexy  and  work  done  within  the  Umite  of  a  pie- 
viously  located  claim,  will  not  vitiate  the  subsequent  looation,  if  the  locators  of  such  clsim 
consented  thereto,  and  moved  their  boundary  stakes  so  as  to  exclude  from  their  daim  the 
ground  where  the  discovery  cut  of  the  subsequmt  location  was  made. 

The  Same— Boundaries— Stakbs— Weight  of  Evidence.— Where  the  evidence  as  to 
whether  the  boundaries  of  a  mining:  claim  were  marked  by  stakes,  is  conflicting,  affirmatire 
testimony  of  persons,  to  the  effect  that  they  put  such  stakes  in  position,  and  afterwards  saw 
them  in  place,  is  entitled  to  more  weight  than  the  negative  testmiooy  of  those  who  say  that 
such  stakes  could  not  be  found. 

The  Same— Monuments  Followed  in  Preference  to  Ck>DRSBs  and  Distances. —^In 
identifying  a  location,  monuments  are  to  be  followed  in  preference  to  couxses  and  oUsfcancei 
when  the  Tatter  do  not  agree  with  the  former;  and  the  discovery  cut  is  to  be  reoognized  as  a 
monument,  so  far  at  least  as  to  include  it  within  the  claim. 

The  Same- Defective  Certificate  Mat  be  Amended.— A  certificate  of  locatiaii, defective 
in  that  it  contains  no  reference  to  natural  objects  or  permanent  monuments,  may  be  amended, 
under  section  25  of  the  general  statutes,  page  724;  the  amendment  relates  to  and  takes  effect 
from  the  date  of  the  original  certificate. 

Ejectment.    The  opinion  states  the  facts. 

PaUerson  dc  Thomas^  for  the  plaintiff. 

H,  M.  Teller  and  Ghas.  J,  Hughes^  for  the  defendant. 

Hallett,  D.  J.  Ejeotment  to  recover  a  mining  claim  called 
Little  Giant,  located  by  plaintiflb  on  the  {>ablic  lands,  in  the  month 
of  January,  1880.  Defendant  asserts  title  to  part  of  the  same 
ground  under  another  location  made  in  the  month  of  October,  1879, 
and  called  i>urant.  As  it  is  the  earlier  location,  the  latter  must  be 
of  superior  force  if  it  was  regularly  made  and  properly  maintained 
to  the  time  this  suit  was  brought.  That  the  locators  of  the  Dnrant 
went  upon  the  ground  in  August,  1879,  and  opened  the  vein  in  the 
manner  and  to  the  extent  prescribed  by  statute  is  fully  shown. 

It  seems  that  the  vein  crops  out  in  places  on  the  surface  of  the 
mountain  in  a  way  to  show  its  strike  for  a  lon^  distance.  Before 
August,  1879,  two  locations  had  been  made  on  tibe  vein  in  the  lower 
part  of  the  mountain;  of  these  locations,  the  one  further  north  was 
made  by  the  locators  of  the  Durant  and  called  One  Thousand  and 
One;  following  that  in  a  southerly  direction  was  the  Spar  claim, 
located  by  Philip  W.  Pratt  and  others.  Near  the  southerly  end  of 
the  Spar  claim,  the  vein  came  to  the  surface  and  there,  with  con- 
sent of  the  owners  of  the  Spar,  the  locators  of  the  Durant  made  their 
discovery ,  opening  a  cut  twelve  feet  or  more  in  depth.  To  enable  the 
Durant  men  to  put  their  discovery  in  that  place  the  Spar  owners 
gave  them  permission  to  move  the  Spar  stakes  to  the  north  so  as  to 
exclude  from  the  Spar  claim  the  ^ound  where  the  discovery  oat  of 
the  Durant  was  made;  and  there  is  evidence  to  the  effect  tnat  this 
was  done.  Some  witnesses,  however,  testify  that  the  Spar  stakes 
remained  in  their  original  position  during  the  following  winter  and 
perhaps  a  longer  time.  The  circumstance  that  the  Spar  people  did 
not  atterwards  make  claim  to  that  part  of  the  vein  and  excluded  it 
from  their  application  for  patent  sufficiently  proves  that  they  had 
relinquished  it  to  the  locators  of  the  Durant;  and  whether  the  Spar 
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stakes  were  reset  in  the  fall  of  1879,  is  not,  under  the  oironmstances 
diflolosed  by  the  evidence,  an  important  fact  in  determining  the 
rights  of  parties  to  this  controversy.  The  Spar  location  was  not 
then  complete;  no  record  had  been  made  of  or  concerning  it,  and 
the  change  of  lines  did  not  encroach  on  territory  previously  appro- 
priated by  others. 

When  they  first  entered  on  the  ground  ihe  locators  of  the  Little 
Giant  had  actual  notice  of  the  Durant  location  in  a  way  to  put  them 
upon  inquiry  touching  its  force  and  validity,  and  they  openly  and 
annonsly  sought  to  find  some  defect  in  it.  Under  these  circum- 
Btanoes,  if  they  failed  to  make  full  inquiry  or  too  readily  accepted 
the  position  of  the  Spar  stakes  as  evidence  of  invalidity  in  the 
Darant  claim,  they  cannot  now  be  heard  to  say  that  they  were  mis- 
led to  their  prejudice.  It  may  be  only  a  <][uestion  of  fact  whether 
the  Durant  location  was  founded  on  a  discovery  and  work  done 
vithin  the  limits  of  the  Spar  claim;  but  if  it  is  more,  and  the 

i)laiiitiffs  coxdd,  under  some  circumstances,  say  that  they  were  mis- 
ed  by  the  position  of  the  Spar  stakes,  it  cannot  be  so  here.  Inquiry 
of  the  Spar  owners,  the  parties  chiefly  concerned  in  any  attempt  of 
others  to  take  away  Spar  ground,  would  have  set  the  plaintiffs  right; 
and  the  omission  to  make  such  inquiry  was  of  their  own  negligence. 

Assuming  that  the  discovery  cut  of  the  Durant  was  by  the  relin- 
quishment of  the  Spar  owners  in  ground  free  and  open  to  occupa- 
tion, the  next  question  in  the  order  of  objections  made  by  plaintiffs 
is  whether  that  claim  was  properly  marked  on  the  grouna.  On  this 
point  there  is  a  great  mass  of  testimony  from  both  parties;  on  behalf 
of  defendant  to  the  effect  that  stakes  were  properly  set  as  required 
by  the  statute  of  the  state:  Gen.  stat.,  723;  in  the  autumn  of  1879 
When  the  location  was  made;  that  these  stakes  were  seen  by  disin- 
terested parties  in  the  same  year,  and  after  the  locators  of  the 
Durant  had  departed  from  the  district;  and  by  other  persons  in  the 
spring  and  summer  of  the  year  1880;  and  the  stake  at  the  southeast 
corner  was  found  when  the  survey  for  patent  was  made  in  the  month 
of  May,  1881.  On  behalf  of  plaintiffB,  the  testimony  is,  that  dili- 
gent search  was  made  in  the  direction  in  which  the  claim  was  sup- 
posed to  extend,  by  quite  a  number  of  persons  at  various  times  dur- 
ing the  year  1880,  and  no  stakes  could  oe  found. 

In  this  conflict  of  testimony  it  is  only  necessary  to  say  that  the 
weight  18  with  the  d^endant.  Assuming  that  all  the  witnesses  were 
equally  worthy  of  credit  those  who  testify  affirmatively  that  they 
pat  the  stakes  in  position,  or  that  they  saw  them  in  place,  must  be 
taken  to  have  bettor  knowledge  of  the  subject  than  those  who  say 
that  the  stakes  could  not  be  found.  -It  appears  that  some  of  the 
vitnessee  who  were  unable  to  find  stakes,  examined  the  ground  in 
winter  when  the  snow  must  have  obstructed  the  view,  and  the  cir- 
cnmstaneee  attending  the  inspection  of  others  may  not  have  been 
favorable  to  a  correct  result.  Upon  the  evidence,  I  conclude  that 
the  bonndary  stakes  of  the  Durant  were  properly  set  when  the  loca- 
brnwas  made. 
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As  the  Little  Giant  was  located  in  Janaary  following,  no  question 
is  presented  as  to  diligence  on  the  part  of  the  locators  of  the  Dorant 
in  Keeping  the  stakes  m  position;  whatever  the  duty  of  a  locator  of 
a  mining  claim  as  to  maintaining  his  stakes,  having  set  them  up  in 
the  autumn  he  cannot  be  expected  to  renew  them  in  January  fol- 
lowing. 

In  the  course  of  testimony  at  the  trial,  a  question  was  made 
whether  the  notice  posted  at  the  discovery  cut  of  the  Durant  gave 
the  direction  of  the  vein;  but  it  was  conceded  in  argument  that^the 
statute  did  not  require  it.  The  notice  at  all  times  maintaind  at  the 
discovery  cut,  seems  to  have  been  full  and  complete  under  the 
statute,  and  no  point  is  now  made  against  it.  The  chief  objection 
to  the  Durant  location  is  founded  on  the  original  certificate  which 
was  filed  for  record  in  the  proper  office  November  20,  1879.  This, 
it  will  be  observed,  was  before  any  step  was  taken  towards  ihe 
location  of  the  Little  Giant,  and  the  objection  is  not  as  to  the  time 
it  was  made  or  filed  for  record. 

But  it  is  said  that  the  ground  now  claimed  as  the  Durant  location 
is  not  described  in  it,  and  it  contains  no  reference  to  a  natural  object 
or  permanent  monument  as  required  by  section  2.324  of  the  statutes 
of  the  United  States.  The  description  in  the  certificate  is  as  follows: 
''Beginning  at  corner  No.  1  southwest;  thence  east  sixty-three  de- 
grees south  three  hundred  feet  to  stake  No.  2;  thence  north  twenty- 
seven  degrees  east  seven  hundred  and  fifty  feet  to  stake  No.  3;  thence 
in  the  same  course  seven  hundred  and  fifty  feet  to  stake  No.  4; 
thence  west  sixty-three  degrees  north  three  hundred  feet  to  stake 
No.  5;  thence  south  twenty-seven  degrees  west  seven  hundred  and 
fifty  feet  to  stake  No.  6;  thence  in  the  same  course  seven  hundred 
and  fifty  feet  to  the  place  of  beginning.  Said  lode  situated  on 
Aspen  mountain — discovered  August  13,  1879.  Work  done  by  open 
cut  twelve  foot  face.'' 

Beginning  at  the  southwest  comer  as  it  was  actually  located  in  the 
survey  for  patent,  and  following  the  description  as  given  in  the  cer- 
tificate, the  claim  assumes  a  rhomboidal  shape,  extending  somewhat 
south  and  west  of  the  survey  as  made,  and  embracing  little  more 
than  one-half  of  the  territory  covered  by  the  patent  survey.  It 
excludes  the  southeast  corner  stake  and  the  discovery  oat.  To 
avoid  this  result,  the  surveyor  who  made  the  patent  survey  read  the 
first  course  in  the  certificate,  which  is  the  south  end  line  of  the  claim 
as  south  sixty-three  degrees  east,  instead  of  east  sixty-three  degrees 
south  as  written;  and  the  third  course  which  is  the  north  end  line 
of  the  claim  as  north  sixty -three  degrees  west,  instead  of  west  sixty- 
three  degrees  north  as  writt^.  So  understood,  the  courses  are 
approximately  correct,  but  it  is  still  necessary  to  allow  something 
like  four  degrees  in  all  the  courses  for  the  inaccuracies  sure  to 
occur  in  the  rude  efforts  of  miners  to  give  courses  and  distances. 

In  the  amended  survev  the  first  course  is  south  fifty-eight  degrees 
fifty-two  minutes  east,  the  second  course  is  north  thirty-one  degrees 
eignt  minutes  east,  and  so  on.   In  support  of  his  interpretation  ol  tiie 
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description  in  the  certificate,  the  surveyor  says  that  the  intention  of  the 
locators  to  make  the  claim  rectangular  in  shape  is  clearly  apparent, 
and  he  was  governed  by  the  only  monuments  that  could  be  found — 
the  soath-oast  comer  stake  and  the  discovery  cut.  The  reason  last 
stated  appears  to  be  sufficient,  for  monuments  are  to  be  followed  in 
preference  to  courses  and  distances,  when  the  latter  do  not  agree 
with  the  former:  Pollard  v.  Shively,  6  Col.,  309.  And,  I  think,  the 
discovery  cut  is  to  be  recognized  as  a  monument,  so  far,  at  least,  as 
to  include  it  within  the  claim.  When  the  point  of  discovery  is  marked 
as  required  by  statute,  to  exclude  it  from  the  claim  would  be  most 
extraordinary.  For,  as  the  discovery  is  essential  to  a  valid  location, 
it  must  be  presumed  that  the  locators  intend  to  secure  that  point  in 
preference  to  all  other  parts  of  the  claim.  The  lines,  as  drawn  by 
plaintiffs  from  the  certificate  above,  exclude  the  only  ascertainable 
monuments,  and  that  is  sufficient  ground  for  rejecting  them  and  sus- 
taining the  patent  survey. 

So  understood,  however,  the  certificate  is  still  defective,  for,  as  we 
have  seen,  the  courses  and  distances  were  not  correctly  given,  and 
it  contains  no  reference  to  a  natural  object  or  permanent  monument 
as  required  by  section  2,324  of  the  revised  statutes  of  the  United 
States.  By  one  section  of  the  statute  of  the  state  a  certificate  so  de- 
fective is  declared  to  be  void,  but  another  and  subsequent  section 
gives  the  locator  or  owner  of  a  claim  the  right  to  amend  such  defects: 
Gen.  Stat. ,  sec.  16,  p.  722,  and  sec.  25,  p.  724;  see  also  this  statute  as 
first  enacted  by  territorial  assembly,  tenth  sess. ,  186. 

The  section  relating  to  amendments,  is  as  follows:  *'If  at  anv 
time  the  locator  of  any  mining  claim  heretofore  or  hereafter  located, 
or  his  assigns,  shall  apprehend  that  his  original  certificate  was  de- 
fective, erroneous,  or  that  the  requirements  of  the  law  had  not  been 
complied  with  before  filing,  or  shall  be  desirous  of  changing  his 
sniface  boundaries,  or  of  taking  in  any  part  of  an  over-lapping 
daim  which  has  been  abandoned,  or  in  case  the  original  certificate 
was  made  prior  to  the  passage  of  this  law,  and  he  shall  be  desirous 
of  securing  the  benefits  of  this  act,  such  locator,  or  his  assigns,  may 
Ale  an  additional  certificate,  subject  to  the  provisions  of  tnis  act; 
provided^  that  such  relocation  does  not  interfere  with  the  existing 
rights  of  others  at  the  time  of  such  relocation,  and  no  such  reloca- 
tion or  other  record  thereof  shall  preclude  the  claimant  or  claimants 
from  proving  any  such  title  or  titles  as  he  or  they  may  have  held 
under  previous  location." 

It  will  be  observed  that  the  section  provides  for  correcting  errors 
and  defects  in  a  certificate  of  location,  as  well  as  for  changing  the 
boundaries  so  as  to  take  in  territory  not  before  embraced  in  the 
daim.  Doubts  have  arisen  as  to  whether  the  proviso  in  relation  to 
ozistmg  rights  is  applicable  to  the  clause  which  refers  to  errors  and 
defects  in  the  certificate.  The  better  opinion  appears  to  be  that  the 
proviso  relates  only  to  the  matter  of  taking  into  the  claim  new  ter- 
ritoiy.  Apparently  that  was  the  matter  to  which  the  attention  of 
the  legislative  assembly  was  chiefly  directed.    It  is,  perhaps,  unfor tu- 
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nate  that  the  qaestion  of  amending  a  certificate  and  of  changmg  the 
boundaries  of  a  claim,  which  amoonts  to  a  relocation,  should  be 
expressed  in  general  terms,  relating  to  both  sabjects,  and  in  one 
section  of  the  law.  Bat  the  confusion  resulting  from  such  an  attempt 
should  not  obscure  the  purposes  of  the  law.  Errors  and  mistakes 
in  certificates  of  location  are  of  frequent  occurrence. 

Under  the  law  as  it  is  at  present,  a  full,  complete  and  unimpeach- 
able certificate  cannot  be  made  without  the  aid  of  a  surveyor  and 
the  best  instruments.  And  with  sach  aids  the  surveyors  often  dis- 
agree, and  time  and  labor  are  required  to  decide  between  them.  Of 
course,  it  is  often,  and,  perhaps,  generally,  impracticable  to  obtain 
the  services  of  a  survevor  in  making  a  location,  and  the  miner  most 
depend  on  his  own  skill  and  judgment.  In  such  efibrt  he  usually 
fails;  indeed,  it  may  be  said  that,  as  to  the  course  of  his  lines,  he 
18  always  in  error.  And  the  natural  object  and  permanent  monu- 
ment required  by  section  2,324  of  tiie  revised  statutes  are  entirely 
beyond  nis  grasp.  He  does  not  know  what  they  are  or  how  to  refer 
k>  them.  Every  one  who  is  at  all  familiar  with  mining  locations  knows 
tliatin  practice  the  first  record  must  usually,  if  not  always,  be  im- 
perfect. 

Becognizing  these  difficulties,  it  has  never  been  the  policy  of  the 
law  to  avoid  a  location  for  defects  in  th6  record;  but  rather  to  give 
the  locator  an  apportunity  to  correct  his  record  whenever  defects  may 
be  found  in  it.  Such  seems  to  be  the  meaning  of  the  first  clause  of 
the  section  quoted  above.  If,  at  any  time,  a  certificate  shall  be  foand 
defective  or  erroneous,  it  may  be  amended.  And  section  16  of  the 
same  act,  which  declares  that  defective  certificates  shall  be  void, 
when  read  in  connection  with  this  section,  and  qualified  by  it,  will  be 
understood  as  saying  that  defective  certificates  are  lacking  in  force 
and  sufficiencv  until  amended,  as  provided  in  sec.  25,  but  not  wholly 
void.  A  void  thing  is  null  and  not  subject  to  amendment.  A  thing 
in  €886  is  a  condition  precedent  to  the  exercise  of  the  power  of 
amendment,  for  a  living  graft  cannot  be  put  on  a  dead  stock,  and, 
therefore,  it  is  not  correct  to  say  that  an  imperfect  certificate  is  void. 
When  amended  it  has  full  life,  and  the  amendment  takes  effect  with 
the  original  as  of  the  date  of  the  latter.  This  is  the  function  and 
proper  office  of  an  amendment;  to  put  the  original  in  perfect  condi- 
tion as  if  it  had  been  complete  in  the  first  instance. 

The  case  of  Stepy  v.  Stark,  7  Col.,  614;  4  West  Coast  Bep., 
663,  seems  to  support  these  views.  The  facts  were  different  in  that 
case,  but  the  right  of  a  locator  to  amend  his  certificate  was  recog- 
nized. After  the  original  certificate  of  the  Durant  location  was 
amended  that  certificate  and  the  amendment  were  properly  received 
in  evidence  as  constituting  a  perfect  certificate  having  effect  from 
the  date  of  the  original  and  no  objection  to  the  record  of  that  claim 
is  found.  In  this  view  the  Durant  title  is  superior  to  the  other  and 
must  prevail. 

The  other  questions  in  the  case  may  be  passed  without  diacuasioD. 

The  judgment  will  be  for  the  defendant. 
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SUPREME  COURT  OF  NEVADA. 
Ebtate  of  MoMahon,  Deoeased. 

Filed  Deembei- 14, 18S5. 

briTB  OF  DiosAflXD— ExKODTOR  Canvot  bb  Compbllbdto  Pat  Monbt  to  Oodntt  Trias- 
cub.— Upon  the  settlement  of  the  final  account  of  an  ezecntor,  the  court  has  no  power  to 
order  him  to  pay  the  money  in  his  hands,  to  the  county  treasorer. 

Appeal  from  an  order  of  the  sixth  iudicial  district  court,  Lincoln 
eonniT,  reqairing  the  executor  of  said  estate  to  pay  certain  moneys 
into  tne  county  treasury. 

T.  Coffin^  for  the  appellant. 

Hawlet,  J.  The  executor  of  this  estate  presented  to  the  district 
court  an  "  account  of  his  receipts  and  disbursements  as  a  final 
aeeonnt  of  his  executorship,  '*  and  on  the  day  set  for  this  settlement 
of  the  account  the  report  of  the  executor  'was  oonfirmedi  and  the 
aeoonnt  ''allowed  and  approTcd  "  by  the  court.  The  portion  of  the 
order  appealed  from,  reads  as  follows:  ''The  said  executor  is  hereby* 
ordered  to  forthwith  pay  into  the  hands  of  the  county  treasurer  of 
lineoh  county,  state  of  Nevada,  the  above  mentioned  sum  of  one 
thousand  and  eighty-seven  dollars  and  fifty  cents,  said  sum  to  be 
by  8aid  treasurer  placed  to  the  credit  of  the  heirs  and*  devisees  of 
nid  Anthony  McMahon,  deceased,  and  to  be  by  said  treasurer  paid 
to  aaid  heirs  or  devisees  upon  the  order  of  this  court  after  proof  of 
identify  as  such."  The  sum  of  one  thousand  and  eightv- seven  dol- 
lars and  fifty  cents  was  the  amount  shown  to  be  in  the  hands  of  the 
executor. 

If  the  estate  was  not  in  a  condition  to  be  closed  when  the  final 
ieeoimt  of  the  executor  was  presented,  it  was  the  duty  of  the  court 
to  give  such  reasonable  extension  of  the  time  as  might  be  necessary 
"for  a  final  settlement  of  the  estate:"  1  Comp.  L.,  729. 

The  order  requiring  the  executor  to  pay  the  moneys  in  his  hani^s 
io  the  county  treasurer,  was  without  authority  of  law  and  void: 
Wilson  V.  Hernandez,  6  Cal.,  443.  The  costs  of  this  appeal  should 
be  paid  "out  of  the  estate:"  1  Comp.  L.,  791. 

The  order  appealed  from  is  reversed  and  the  cause  remanded. 
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SUPREME  COURT  OF  OREGON. 
State  v.  Louet  et  al. 

March  Term,  I8S4, 

KiOT— Indicttment  Spkoittino  othbb  Cbihs—Subplusagk. -^statements  in  an  mdictmant 
for  riot,  which  show  that  the  crime  of  robbery  was  also  committed,  will  be  regarded  m  bot- 
plusaf^e,  when  it  appears  that  there  was  no  intention  to  indict  for  that  crime,  and  the  indict- 
ment is  otherwise  sufficient,  under  section  639  of  the  criminal  statutes. 

Tbs  Same— Allsoatiok  or  Indiotksnt.— In  such  indictment  it  is  sufficient  to  allege  that 
the  defendants  '*did  encourage  the  other  persons  participating"  in  the  said  riot  "  to  acts  of 
violence  and  force." 

Appeal  from  Baker  oonnty.    The  opinion  states  the  facts. 

L.  L.  McArthuVy  for  the  appellants. 
e/.  A.  StrcUton,  for  the  respondent. 

By  the  Coubt.  The  indictment  in  this  case  clearly  charges  the 
crime  of  riot  nnder  the  first  sentence  of  section  639  of  our  criminal 
statutes:  See  Bish.  Grim.  Pr.,  sec.  992.  The  details  entered  into  in 
<the  indictment  which  go  to  show  that  the  crime  of  robbery  was  also 
committed,  when  it  is  not  the  intent  to  indict  for  that  crime,  are  but 
snrplnsage.  The  instructions  referred  to  on  page  five  of  the  ap- 
pellants' brief  were  groxmded  on  the  subsequent  provisions  of  sec- 
tion 639,  which  were  not  involved  in  the  case  before  the  court,  and 
consequently  were  correctly  refused.  It  is  sufficient  for  the  indict- 
ment to  allege  that  the  defendants  "  did  encourage  the  other  per- 
sons participating  "  in  the  said  riot  '*  to  acts  of  violence  and  force:*' 
2  Bish.  Grim.  Pr.,  sees.  74,  76,  200.  The  verdict  follows  the  in- 
dictment in  this  last  j)articular,  and  also  finds  the  defendants  guilty 
of  riot  generally,  which  implies  a  conviction  of  the  crime  ot  riot 
charged  in  the  indictment:  Grim.  St.,  sec.  179. 

Judgment  affirmed. 


Tatlob  v.  Tatlob. 

Marck  Term,  1884. 

DiYOBCX,  When  Granted— Cbueltt.— A  divorce  will  not  be  gpranted  on  the  ground  of 
cruelty,  unleos  the  proof  be  clear  and  satisfactory  of  the  tmth  of  tne  chazve  preferred. 

The  Same— Provocation  bt  Wife.— The  cruel  treatment  which  lays  tne  Toundatioii  for  a 
divorce,  must  be  unmerited  and  unprovoked.  And  when  the  wife  is  ill-treated  on  aeoonnt  of 
her  own  misconduct,  her  remedy  is  a  reform  of  her  own  manners,  unless  the  return  from  the 
husband  is  wholly  unjustified  by  the  provocation,  and  quite  out  of  proportion  to  the  offense. 

Appeal  from  Multnomah  county.    The  opinion  states  the  facte. 

John  CcUlin  and  Northrtvp  &  Oilbert,  for  the  appellant. 
A.  H.  Tanner  and  J.  G.  Mordand,  for  the  respondent. 

Lord,  J.  This  is  a  suit  for  a  divorce  in  which  the  plaintiff  obtained 
a  decree  in  the  court  below  on  the  ffround  of  oruelfy.  The  evidence 
in  the  case  is  quite  voluminous,  and  we  have  concluded  that  no  use- 
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fal  pmpose  will  be  subserved  by  reyiewin^  it.  We  have  examined  it 
patxenUy  and  carefully,  and  the  conolnsion  reached  ^is  in  conflict 
with  the  decree  rendered.  While  it  may  be  conceded  that  the  de- 
fendant has  not  at  all  time  acted  towards  his  wife  with  considera- 
tion, forbearance,  and  affection,  yet  it  must  be  admitted  that  she 
has  been  qaite>  if  not  equally,  as  remiss,  and  that  much  of  the  ill- 
treatment  of  which  she  complains  was  provoked  by  her  own  con- 
duct.   In  Skinner  v.  Skinner,  6  Wis.,  461,  the  court  says: 

*'  It  is  well  settled  that  the  cruelty  which  lays  a  just  and  legal 
foondation  for  a  divorce  must  be  unmerited  and  unprovoked.  And 
when  the  wife  is  ill-treated  on  account  of  her  own  misconduct,  her 
remedy  is  a  reform  of  her  own  manners,  unless  the  return  from  the 
hnsbajid  is  wholly  unjustified  by  the  provocation,  and  quite  out  of 
proportion  to  the  offense:"  Bish.  Mar.  &  Div.,  sec.  764. 

In  rcjgard  to  the  acts  of  cruelty  complained  of,  the  testimony  of 
the  plaintiff  is  in  direct  conflict  with  the  defendant,  and  is  contra- 
dieted  by  the  children  in  every  instance  where  the  acts  are  alleged 
to  hawe  occurred  in  their  presence.  The  policy  of  the  law  is  to  up- 
hold and  sustain  the  marriage  relation,  and  courts  of  equity  will  not 
lend  their  aid  to  dissolve  it,  unless  the  proof  be  clear  and  satis- 
feetory  of  the  truth  of  the  charge  preferred. 

As  a  result,  the  decree  must  be  reversed  and  the  bill  dismissed. 


•  Wattibb  v.  Milleb. 

Afareh  Term,  1884- 

TO  OvBRFLOW  Lano— OwNBBSHiP  OF  SoiL. — An  owner  of  land  has  no  right,  as 
wadtiy  to  torn  back  a  Aver  upon  the  land  of  a  proprietor  above  him. 

Thi  Sams— PBBORiFnoN— U.  S.  Land.— A  right  to  overflow  the  lands  of  the  United 
States,  or  of  the  state,  cannot  be  acquired  by  prescription. 

Thb  Saio — ^PossKSSiON— OooaPANor. — ^The  riffht  of  pjsseasion  of  one  in  the  actual  occa* 
pstaoD  oC  land,  over  which  an  easement  is  claimed,  cannot  be  questioned  by  one  who  shows 
no  fzreater  rights  in  himself. 

tkt  SA]fs--CxBTiFiOAT£  OF  Salb— RiOHT  OF  POSSESSION.— A  Certificate  of  sale  to  swamp 
laid  conve3rB  a  present  interest,  with  a  right  to  the  possession,  liable  to  be  defeated  upon  the 
faotureto  porfonn  Bnbsequent  conditions. 

Affbal  from  Marion  oounty.    The  opinion  states  the  facts. 

N.  B.  Knight  and  W.  W.  Thayer,  for  the  appellant. 
Oeo.  H.  WiUiam8t  for  the  respondent. 

Waldo,  J.  The  water  rights  of  Wattier  are  such  as  acorne  to  him 
as  owner  of  the  soil  on  whioh  his  mill  stands,  or  such  as  he  has  ao- 
qobed  bj  ^rant,  or  lioense,  or  by  prescription.  As  the  owner  of  the 
aoil«  Wattier  has  no  right  to  turn  the  water  of  Little  Pudding  riyer 
back  upon  the  land  of  a  proprietor  above  him:  Stout  v.  MoAdams, 
2  Seam. ,  67;  Bipka  v.  Sergeaat,  7  Watts  &  S..  9.  But  Wattier  can- 
not, under  the  eyidenoe  in  the  case,  claim  anjr  water  rights  except 
■och  as  belong  to  him  as  the  owner  of  the  soil  on  which  his  mill 
stands.    He  sets  up  no  graat  or  license  to  overflow  the  lands  above 
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them.  He  can  aoqnire  no  right  by  prescription  to  overflow  the 
lands  of  the  United  States,  or  of  the  state :  Yansickle  y.  Haines,  8 
Nev.y  164.  And  he  failed  to  make  oat  any  such  right  against  any 
private  owner. 

The  appellant  is  cutting  his  ditch  on  land  of  which  he  is  in  actual 
possession.  Wattier  is  not  in  possession,  and  shows  no  right  to  the 
possession.  In  such  case,  the  authorities  show  that  the  appellant's 
right  to  the  possession  cannot  be  inquired  into;  for  if  the  respondent 
can  show  title  to  be  in  the  United  States,  or  in  the  state,  why  canuot 
he  show  it  to  be  in  some  third  person?  If  Miller  had  brought  an 
action  on  the  case  against  Wattier  for  overflowing  the  land  to  which 
the  former  is  asserting  title,  Wattier  could  not  have  defended  by 
questioning  Miller's  title:  Hendriok  v.  Johnson,  5  Port.,  208.  So, 
when  Wattier  attempts  to  prevent  Miller's  making  such  use  of  the 
land  as  is  naturally  incident  to  its  ownership,  he  cannot  set  up  that 
Miller  is  not  the  owner,  but  that  the  land  belongs  to  B*  &  C.  Mil- 
ler's possession  and  positive  assertion  of  ownership  is  good  against 
one  who  can  show  no  better  title.  Before  he  can  make  out  his  right 
to  an  injunction,  Wattier  must  show  that  he  himself  has  rights  there, 
and  this  he  has  utterly  failed  to  do :  Weiss  v.  Jackson  Go. ,  9  Or., 
471;  Griffin  v.  Bartiett,  65  N.  H.,  119, 127. 

The  only  right  the  appellant  claims  is  the  right  to  drain  off  surface- 
water  standing  on  his  own  land  and  such  water  as  may  have  been 
turned  back  upon  it  bv  respondent's  dam.  So  far  as  the  respondent 
attempts  to  prevent  this,  ne  is  attempting  to  assert  an  easement  in 
another  man's Jand,  for  which  he  has  never  paid  a  doUar,  and  to  which 
he  asserts  no  manner  of  title,  except  actual  user,  which  has  not 
ripened  into  a  right  by  prescription.  The  respondent  has  ttie  burden 
of  proof  upon  him,  and  has  failed  to  make  out  any  right  to  the  relief 
which  he  claims.  Wattier  can  no  more  question  Miller's  title  than 
Miller  can  question  Wattier's.  Miller's  possession  is  a  good  title 
against  Wattier. 

It  also  appears  that  Miller  has  paid  his  twenty  per  cent,  and  has  a 
certificate  of  sale  from  the  state  to  this  land  as  swamp  land.  This 
certificate  conveys  a  present  interest,  for  the  act  declares  that  on 
failure  to  perform  subsequent  conditions  the  land  shall  revert  to  the 
state.  A  right  to  the  possession  follows  this  certificate,  for  tlie  ob- 
ject of  the  act  is  to  reclaim  the  swamp  land,  and  to  do  this  possession 
is  necessary.  Whether  this  right  to  the  possession  has  terminated 
or  not  is  a  question  of  law,  which  Wattier  cannot  inquire  into.  He 
is  not  in  a  position  to  compel  swamp  land  claimants  to  put  their 
rights  in  issue. 

It  follows  that  the  decree  pronounced  by  the  court  below  must  be 
modified  in  accordance  with  this  opinion. 

Watsok,  G.  J. ,  dissenting. 
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Gill  et  al.  v.  Frank. 

FiUd  November  iS,  1885. 

ATTACHnfo  CREDITOB8— Bona  Fide  Pubchasebs— GHANas  or  Possession  on  Sal&— As 
igftinst  third  penwns  an  attaching  creditor  is  to  be  regarded  as  a  purchaser  in  good  faith  and 
for  a  valuable  consideration,  and  in  order  to  defeat  his  rights,  by  a  prior  sale  of  the  property 
ittacbedy  there  must  be  such  a  change  of  poaseaaion  or  delivery  of  the  goods  as  passes  the 
property. 

The    SAMlE—WABEHOUSfiMAN^S    RECEIPT— ASSIGNMENT   OE— COKSTBDOTIVE    DeLIVSST.— 

When  the  terms  of  a  warehouse  receipt  are  such  that  the  warehouseman  offers  or  undertakes 
to  deliver  the  property  to  whomsoever  the  receipt  may  be  indorsed,  a  symbolical  delivery 
may  be  effected  by  its  assignment  or  deliverv,  and  he  becomes  bailee  to  such  assignee,  in 
ftooirdaooe  with  the  terms  of  his  contract.  In  such  case  a  delivery  of  the  receipt  is  a  sym- 
bolical delivery  of  the  property  itself.  But  when  the  receipt  restricts  the  promise  to  deliver 
to  &e  biulor  personally,  and  not  to  his  order,  a  change  in  the  possession  of  the  property 
bailed  cannot  be  effected  by  a  mere  assignment  of  the  receipt,  without  the  consent  of  the 
bailee  ther^o,  so  as  to  defeat  the  rights  of  subsequent  attaching  creditors  of  the  bailor. 

Appeal  from  the  circuit  court;.    The  opinion  states  the  facts. 

AJtfred  F.  Sears  and  BcUeigh  Stott,  for  the  appellant. 
M.  G.  ManLy  and  E.  B.  Waiaon,  for  the  respondents. 

LoBD,  J.  This  is  an  appeal  from  a  judgment  in  fayor  of  the  plaint- 
iffs by  M.  Koshland,  the  garnishee.  The  bill  of  exceptions  shows 
that  at  the  trial  the  plaintiffs  introduced  testimony  tending  to  prove 
that  the  garnishee  had  property  in  his  possession,  belonging  to  the 
judgment  debtor,  at  the  time  of  the  garnishment,  of  the  value  of 
one  thousand  four  hundred  dollars,  and  rested.  The  garnishee 
then  introduced  A.  Bumheim  as  a  witness  in  his  behalf,  who  testi- 
fied that  he  was  the  garnishee's  agent  and  manager  at  his  warehouse 
when  the  garnishment  was  made;  that  he  received  the  property  in 
litigation  nrom  the  judgment  debtor,  and  gave  a  warehouse  receipt 
therefor,  which  was  afterwards  returned  to  him,  but  that  it  was  not 
returned  to  him  by  Frank  to  whom  it  was  issued,  or  by  Gross  to 
whom,  by  an  indorsement  on  the  back  it  purported  to  be  a€h 
signed.  The  garnishee  offered  the  warehouse  receipt  with  the  as- 
Bigmnent  indorsed  thereon  in  evideni^e.  The  plaintiffs  objected  on 
the  ground  and  to  the  effect,  that  the  receipt  and  the  indorsement, 
purporting  to  be  an  assignment  thereof,  showed  no  delivery  to  Gross, 
which  the  court  sustained.  The  correctness  of  this  ruling  is  the 
only  ground  of  alleged  error  it  is  necessary  for  us  to  consider. 

The  eontontion  of  the  appellant  is  that  a  transfer  of  a  warehouse 
receipt  operates  as  a  transfer  of  the  property  in  the  hands  of  a  ware- 
houseman, and  the  delivery  of  the  receipt  is  the  delivery  of  the 
goods,  and  consequently,  that  the  receipt  and  indorsement  was  evi- 
dence of  the  fact  that  Frank  was  not  the  owner  of  the  goods.  Be- 
fore applying  the  principles  of  law  which,  we  conceive,  are  appli- 
eable  to  the  case,  it  is  well  to  noto  the  facts  to  which  they  are  to  be  ap- 

flied.  The  warehouse  receipt  given  by  the  garnishee  and  bailee  to 
'rank,  and  purporting  by  its  indorsement  thereon  to  have  been  as- 
signed bj  Frank  to  Gross,  was  a'  plain  undertaking  to  deliver  to 
Frank,  his  bailor  personally,  the  parcels  of  goods  therein  enumera- 
ted, upon  the  payment  of  certain  charges,  eto.    It  is  without  ttie 
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words  "  or  order,"  or  any  other  form  of  words  which  may  be  con- 
strued into  an  agreement  or  offer  of  the  garnishee  to  hold  the  goods 
entrusted  to  his  care  for  any  one  else.  The  eyidence  of  the  man- 
aging agent  of  the  garnishee  further  shows  that  the  receipt  with  its 
indorsement  somehow  come  back  into  his  possession,  but  how  and 
in  what  way  he  does  not  know,  except  that  he  is  certain  it  was  not 
returned  to  him  either  by  Frank  or  Gross,  to  whom  it  purported  to 
be  assigned.  In  the  light  of  all  the  facts,  the  inference  is  veiy 
strong,  that  there  never  was  any  delivery  of  the  assignment  to 
Gross.  Howsoever  the  return  of  the  receipt  may  have  been  ef- 
fected, the  probabilities  are  it  was  for  the  purpose  of  having  the 
transfer  of  the  property  accomplished  through  a  new  warehouse 
receipt.  If  this  be  b*ue,  it  shows  that  the  parties  did  not  expect,  or 
understand  any  change  in  the  possession  of  the  property  would 
take  place  by  force  of  the  assignment  without  the  consent  of  the 
bailee.  Nor  is  there  any  other  construction  which  can  be  given  to 
the  facts  as  disclosed,  that  would  be  consistent  with  the  contract  of 
bailment  without  subjecting  the  appellant  to  unfavorable  oritioism. 

It  must  be  noted  as  against  third  persons,  an  attaching  creditor 
is  to  be  re^^arded  as  a  purchaser  in  good  faith  and  for  a  valuable 
eonsideration,  and  in  order  to  defeat  his  right  in  the  premises,  there 
must  be  such  a  change  of  possession  or  delivery  of  the  goods  as 
passes  the  property.  When  the  terms  of  the  receipt  are  such  that 
the  warehouseman  offers  or  undertakes  to  deliver  the  property  to 
whomsoever  that  receipt  may  be  indorsed,  a  symbolical  delivery  may 
be  effected  by  its  assi^ment  or  delivery,  and  he  becomes  bailee  to 
such  assignee  in  accordance  with  the  terms  of  his  contract.  In  such 
case,  a  delivery  of  the  receipt  is  a  symbolical  delivery  of  the  prop- 
erty itself.  But  when  a  warehouseman  accepts  the  custody  of  prop- 
erty, and  by  his  receipt  as  bailey,  restricts  his  promise  or  undertak- 
ing to  deliver  the  property  to  Us  bailor  personally,  and  upon  the 
condition  of  the  payment  of  charges,  etc.,  a  change  in  the  posses- 
sion of  such  property  cannot  be  effected,  so  that  his  custody  should 
become  the  possession  of  a  stranger,  without  his  consent  or  the 
violation  of  his  agreement.  He  has  got  the  possession  of  the  goods 
and  his  assent  is  necessarj^  to  effectuate  a  change  in  such  possession 
whether  the  receipt  is  assigned  or  not.  When  it  is  proposed,  there- 
fore, to  give  an  assignment  the  effect  of  a  delivery  of  the  goods  as 
against  an  attaching  creditor,  the  receipt  of  its  assiRnment,  taken 
together,  ought  to  be  broad  enough  at  least,  to  au&orize  such  a 
construction. 

It  may  not  be  amiss  to  observe  that  there  is  an  important  distinc- 
tion between  this  case  and  Solomon  v.  Bushnell,  11  Or.,  277;  2 
West  Ooast  Bep.,  818.  There  the  wheat  receipt  was  in  a  form  to 
authorize  the  construction  given  to  it  upon  well  settled  principles  of 
law.  It  contained  an  express  promise  or  undertaking  of  the  ware- 
houseman to  his  bailor  ''  to  deliver  to  his  order,"  witin  usual  condi- 
tions as  to  damages  by  fire  and  charges  for  storage.  There  was, 
therefore,  no  difficulty  in  constructing  its  terms,  when  indorsed  and 
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delivered,  as  a  symbolical  delivery  of  the  property  itself,  and  oon- 
sistently,  with  commercial  asage  as  applied  to  other  documents  not 
negotiable  in  the  technical  sense. 

In Hallegarten  v.  Oldham,  135  Mass.,  1,  Holmes,  J.,  ably  exam- 
ines this  sabject,  and,  although  the  rule  adopted  in  that  state,  as 
to  deliyery,  where  applied  to  an  attaching  creditor  is,  probably, 
more  strict  than  here,  the  principles  of  law  which  he  applies  to 
receipts  of  the  character  under  consideration  is  peculiarly  in 
point.  He  said:  "The  question  is,  then,  how  the  transfer  of 
any  document  can  have  that  effect.  The  goods  are  in  the  hands 
of  a  middleman,  and  they  remain  there.  A  true  change  of  pos- 
session could  only  be  brought  to  pass  by  his  becoming  the  ser- 
vant of  the  purchaser  for  me  purpose  of  holding  the  goods,  so 
tbat  his  custody  should  become  the  possession  of  the  master. 
Bnt  this  is  not  what  happens,  and  it  has  been  held  that  less 
wonld  satisfy  the  law.  A  carrier  or  warehouseman  in  this  case, 
is  not  the  servant  of  either  party  quoad  the  possession,  but  a 
bailee  holding  in  his  own  name,  and  asserting  a  lien  for  his 
charges  against  all  parties.  He  has  possession  of  the  goods,  whether 
the  document  is  transferred  or  not.  But  it  has  been  held  that  the 
principle  of  the  rule  requiring  a  delivery  is  satisfied  although  the 
letter  of  it  is  not,  if  the  possessor  of  the  goods  becomes  the  pur- 
chaser's bailor:  Tuxwortn v.  Moore,  9 Pick.,  347;  Bussell  v.  O'Brien, 
127  Mass.,  349,  364;  Dempsey  v.  Gardner.  127  Mass.,  383.  Now  it 
is  obvious  that  a  custodian  cannot  become  the  servant  of  another  in 
respect  of  his  custody  except  by  his  own  agreement.  And  a  fortiori 
when  that  custodian  does  not  yield,  but  maintains  his  own  posses- 
sion, it  is  clear  that  his  custody  cannot  enure  to  the  benefit  of 
another,  as  if  it  were  the  possession  of  that  other,  unless  the  bailee 
consents  to  hold  for  him  subject  to  his  own  rights.  The  only  waj, 
theiefore,  in  which  a  document  can  be  a  symbol  of  goods  in  a  bail- 
ee's hands,  for  the  purpose  of  delivery  to  a  purchaser,  is  by  showing 
his  consent  to  become  the  purchaser's  bailee.  It  may  or  mav  not  be 
to  him,  that  if  a  warehouse  receipt  contains  an  undertaking  to 
deliver  to  order,  that  undertaking  is  to  be  regarded  as  an  offer  by 
the  warehouseman  to  any  who  will  take  the  receipt  on  tiie  faith  of 
it,  and  that  it  will  make  him  warehouseman  for  the  indorsee,  without 
more,  on  ordinary  principles  of  contract.  That  is  the  argument  of 
Benjamin  on  Sales,  676,  et  seq.,  criticising  Farmer  v.  Home,  16  M. 
&W.,119,  and  Blackburn  on  Sales,  297.  But  the  criticism  and 
ease  agree  in  the  assumption  that  the  only  way  in  which  an  indorse- 
ment of  a  document  of  title  can  have  the  effect  of  a  delivery,  is  by 
making  the  custodian  bailee  for  the  holder  of  the  document  and 
that  he  cannot  be  made  so,  otherwise  than  by  his  consent.  The 
necessity  for  notice,  in  those  cases  where  notice  is  necessary,  stands 
on  the  same  ground.  If  the  custodian  has  not  assented  in  advance, 
he  must  assent  subsequently;  and  the  principle  is  the  same  whether 
an  egress  acceptance  of  a  delivery  order  be  required,  or  it  is  held 
sofficient  if  he  does  not  dissent  when  notified :  Boariman  v.  Spooner, 
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13  AUen,  353,  357;  Carter  v.  Willard,  19  Pick.,  1,  3;BentaUv. 
BnrD,  3  B.  &  C,  ^3.  ^  *  *  When  a  private  warehoosemaa, 
who  has  an  unfettered  right  to  choose  the  person  for  whom  he  will 
hold,  gives  a  receipt  containing  only,  an  undertaking  to  his  bailor 
personally,  without  the  words  'or  order,'  or  anv  other  form  ol  offer 
or  assent  to  hold  for  any  one  else,  it  is  impossiole  to  say  that  a  mere 
indorsement  over  of  that  receipt  will  make  him  bailee  for  a  stranger. 
He  has  not  consented  to  become  so,  even  under  the  principles 
argued  for  by  Mr.  Benjamin.  And  until  he  has  consented  to  hold 
for  some  one  else  he  remains  the  bailee  or  the  party  who  intrusted 
him  with  the  goods." 

In  the  case  at  hand  the  court  was  called  upon  to  say  whether  the 
instrument  as  indorsed  brought  about  a  constructive  delivery  of  the 
propertv.  The  evidence  which  preceded  failed  to  show  any  deliv- 
ery of  the  receipt  as  indorsed  to  Gross,  or  to  account  for  ite  posses- 
sion in  the  heuids  of  the  bailee,  except  in  a  way  which  strengthened 
the  assumption  there  was  no  delivery  of  it  to  Gross,  and  in  the 
absence  of  anything  to  show  the  assent  of  the  custodian  of  the  prop- 
erty to  hold  it  for  any  other,  the  legal  construction  of  ite  terms,  as 
regulated  by  weU  settled  rules  of  law,  necessarily  excluded  ite  intro- 
duction in  proof  of  the  fact  of  delivery.  It  was,  therefore,  inadmissi- 
ble to  show  a  symbolical  delivery  as  against  an  attaching  creditor. 

As  this  action  was  commenced  and  the  righte  under  it  accrued 
prior  to  the  recent  act  of  the  legislature  making  warehouse  receipts 
negotiable  it  has  no  application  to  the  case. 

The  judgment  is  affirmed. 
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SUPREME  COURT  OF  CALIFORNIA. 

No.  9,099l 

Pbtebbon  t;.  Dos  sr  al. 

Department  Two,    Filed  December  12,  1S86, 

Etidencs — ^Findings. — Where  the  eirideuoe  is  conflicting,  the  judgment  will  not  be  reversed 
OD  the  ground  that  the  findings  are  not  supported  by  the  eyidence. 

Appeal  from  a  jadgment  of  the  superior  court  of  the  city  and  oouniy 
of  San  Francisco,  entered  in  favor  of  the  plaintiff,  'and  from  an 
order  denying  the  defendants  a  new  trial.  Tne  opinion  states  the 
facts. 

PittAury  dt  TUus,  for  the  appellant. 
Dard.  T.  SvUivan,  for  the  respondent. 

Morrison,  C.  J.  This  action  was  brought  for  the  recovery  of  one 
thousand  and  forty  dollars  and  ten  cents  K)r  the  wrongful  conversion 
by  defendant  of  certain  railroad  ties,  the  property  &f  the  plaintiff. 

The  case  was  tried  by  the  court  without  the  intervention  of  a  juryi 
and  the  following  are  the  findings  of  fact  and  conclusions  of  law, 
upon  which  judgment  was  rendered  for  the  plaintiff. 

''I.  That  the  defendants  L.  B.  Doe,  Ueorge  H.  Kimball  and 
Charles  W.  Mott,  were,  at  all  the  times  mentioned  in  the  complaint, 
and  stiU  are,  copartners,  doing  business  in  the  city  and  county  of 
San  Francisco,  state  of  Oalif  omia,  under  the  firm  name  and  style  of 
Doe,  Kimball  &  Go. 

"n.  That  on  the  fourth  day  of  July,  1882,  at  the  said  city  and 
county  of  San  Francisco,  the  plaintiff  here  was  possessed  as  of  his 
own  proi>erty,  of  said  personal  property,  viz. :  two  thousand  and 
seventy  pieces  of  timber,  called  railroad  ties. 

''in.  That  said  railroad  ties  were  of  the  value  of  eight  hundred 
and  ninety  dollars  and  ten  cents,  lawful  money  of  the  United  States, 
on  said  fourth  day  of  July. 

"  lY.  That  while  plaintiff  was  so  possessed  of  said  property  on 
said  fourth  day  of  July,  1882,  the  said  defendants  took,  seized  and 
carried  away  and  converted  the  same  to  their  own  use  without  the 
permission  or  consent,  and  against  the  will  of  plaintiff. 

''Wherefore,  as  conclusions  of  law  from  the  foregoing  findings  of 
facts,  the  court  finds  that  the  plaintiff  is  entitled  to  a  judgment 
against  the  defendants  herein  for  the  sum  of  eight  hundred  and 
ninety  dollars  and  ten  cents,  together  with  interest  thereon  from  tiie 
first  day  of  January,  1883,  at  the  rate  of  seven  per  cent  per  annum, 
amounting"  etc. 

A  motion  was  made  for  a  new  trial  which  was  denied  and  the  ap- 
peal is  from  both  judgment  and  order. 

There  is  no  seriously  contested  question  of  law  in  the  case,  but 
the  contention  is  that  some  of  the  findings  are  not  supported  by  the 
evidence.    A  careful  examination  of  the  transcript  in  tiie  case  ftdls 
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to  support  the  contention  of  the  appellants.  We  think  there  was 
sufficient  evidence  to  justify  the  findings  and  on  such  findings  the 
judgment  properly  passed  for  plaintiff.  It  is  sufficient  to  say  that 
upon  the  main  points  in  the  case  there  was  a  substantial  conflict  in 
the  evidence,  and  in  such  cases  it  is  the  well  settled  rule  that  this 
court  will  not  interfere  with  the  judgment. 

Judgment  and  order  affirmed. 

Mtbio£>  J.,  and  Thornton,  J.,  concurred. 


No.  U,021. 

Golden  State  and  Minebs  Ibon  Wobks  v.  Mum. 

Tn  Bank,    Filed  December  16,  1886. 

Findings— Want  of  Consideration.— Findiag  that  the  instrament  sued  on  wm  without 
ooDsideration  held  not  supported  by  the  evidence. 

Appeal  from  a  judgment  of  the  superior  court  of  Placer  county, 
entered  in  favor  of  the  defendant,  and  from  an  order  denying  the 
plaintiff  a  new  trial.     The  opinion  states  the  facts. 

Gray  dk  Haven^  for  the  appellant. 
B.  Percy  Wright,  for  the  respondent. 

Mtbioe,  J.    The  defendant  executed  to  plaintiff  an  order  in  the 
following  words : 

"  $3,628.66.  Michigan  Bluff,  March  7, 1883. 

**  On  June  15,  1883,  for  value  received,  please  pay  Golden  State 
and  Miners'  Iron  Works,  or  order,  at  the  banking  house  of  Wells, 
Fargo  &  Go.,  San  Francisco,  Cal.,  thirty-six  hundred  and  twenty- 
eight  66-100  dollars. 

*' (Signed.)  Wm.  Mum. 

''To  the  Weske  Consolidated  Mining  Oo.,  San  Francisco,  Cal.** 

The  order  was  presented  and  not  paid,  of  which  defendant  had 
due  notice.  The  first  cause  of  action  is  on  this  order.  The  second 
cause  of  action  is  for  goods  and  machinery  sold  and  delivered  by 
plaintiff  to  defendant.  The  defendant  executed  to  plaintiff  a  mort- 
gage of  personal  property  to  secure  the  payment  of  the  order,  and 
of  the  amount  of  the  goods  and  machinery.  This  action  is  to  fore- 
close the  mortgage. 

The  answer  averred  that  there  never  had  been  any  consideration 
for  the  instrument  above  quoted  of  March  7, 1883,  and  denied  that 
plaintiff  sold  and  delivered  to  defendant  the  goods  or  machinery, 
or  any  part  thereof;  also  averred  there  was  no  consideration  for  the 
mortgage.  The  findings  of  court  were  that  on  the  seventh  of  March, 
1883,  or  at  any  time  before  that  day,  defendant  was  not  indebted  to 
plaintiff  in  any  sum;  that  plaintiff  did  not  sell  or  deliver  the  goods 
or  machinery,  or  any  part  thereof,  mentioned  in  the  complaint,  and 
defendant  was  not  ^indebted  to  plaintiff  therefor  in  any  sum,  and 
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that  there  was  no  consideration  for  the  mortgage.  Judgment  went 
for  defendant. 

The  appellant  urges  that  the  findings  are  not  sufficient  as  findings 
of  facty  but  are  conclusions  of  law  merely,  and  are,  therefore,  not 
sufficient  to  sustain  the  judgment.  Without  determining  this  ques- 
tion, we  are  of  opinion  that  the  findings,  even  if  sufficient  as  find- 
ing of  fact,  are  contrary  to  the  evidence.  The  uncontradicted 
evidence  of  the  witnesses  on  the  part  of  the  respondent,  instead  of 
overcoming  the  presumption  of  a  consideration  anorded  by  the  writ- 
ten instrument,  showed  a  sufficient  consideration  in  all  respects  as 
foundation  for  findings  in  favor  of  plaintiff  as  to  that  instrument, 
and  also  tended  to  show  a  sale  of  the  goods  and  machinery. 

The  judgment  and  order  are  reversed  and  cause  remanded  for  a 
new  trial. 

Bobs,  J.,  Shabstein,  J.,  Mobbison,  G.  J.,  and  Thornton,  J.,  con- 
curred. 


No.  9,113. 
SCHIEFFEBLY  V.   TaPIA. 

Department  Tvxk    Filed  December  16, 1885. 

Nmw  Trial—Xotiob  of  Intentiok— Time  fob  Filino— Waiver.— An  objection  that  a 
notioe  of  intention  to  move  for  a  new  trial  was  not  served  and  filed  in  time  is  waived  if  there 
b  nothing  in  the  statement  to  show  that  the  adverse  party  made  any  objection  to  the  service 
of  the  notice  on  admitting  service  of  it,  or  of  the  statement,  or  on  settlement  of  the  state- 
moit. 

LiEO  LAKi»—PBB-KMPnoN— Patent  prosi  State— Attaokino  Validity  op.— The  land 
in  oontroversy  was  listed  to  the  state  as  lieu  on  March  18,  1877,  on  an  application  and  selec- 
tion made  by  it  on  October  1, 1873.  On  July  31, 1879,  the  patent  of  the  state  was  issued  to 
pUintiff  *8  grantor.  The  defendant  claimed  under  a  pre-emption  settlement  made  in  Novem- 
Der,  1870,  prior  to  the  inception  of  anv  rights  on  the  part  of  the  state.  Hdd,^  that  the  defend- 
ant oonld  not  attack  the  validity  of  the  listinic  to  the  state,  without  connecting  himself  with 
the  United  States,  the  original  source  of  title.  To  do  this,  under  his  claim  of  ^re-emption, 
be  must  show  that  he  was  at  the  time  of  the  selection  made  by  the  state,  in  privity  witn  the 
United  States.  To  establish  this  privity  he  must  show  that  he  was  a  duly  qualified  pre- 
anptor  acomtling  to  law  and  had  fully  complied  with  the  laws  of  the  United  States  at  the 
time  existiiig  requisite  to  acquire  the  right  of  pre-emption.  Neither  could  he  attack  the 
patent  bv  the  state  without  showing  some  privity  with  the  state. 

The  aaifB— Time  for  Filiho  Deolasatoet  Statement— Prjorities.— The  survey  of  the 
township,  containing  the  land  in  controversy,  was  filed  in  the  proper  district  land  office  on 
June  I3l  1872.  The  defendant  filed  his  declaratory  statement  on  December  ^,  1873.  Hetd^ 
under  the  statute  of  the  United  States  requiring  the  pre-emption  right  claimant  to  file  his 
declaratory  statement  within  three  months  from  the  date  of  the  receipt  at  the  district  land 
office  of  the  approved  plat  of  the  township,  embracing  his  pre-emption  settlement,  that  de- 
fendant's declantory  statement  was  not  filed  in  time;  tnat  the  claim  of  the  state  was,  there- 
fore, prior  in  point  of  time,  and  by  reason  of  such  priority  its  title  derived  by  the  listing  in 
lirrr  was  superior  in  right.  • 

EjBCTMKSfT— Equitable  Issues  Most  be  First  Tried.— In  an  action  of  ejectment  equi- 
table iasuee  ruised  by  the  answer  should  be  first  tried. 

Appbal  from  a  judgment  of  the  superior  court  of  Ban  Luis  Obispo 
eoonty,  entered  in  favor  of  the  defendant,  and  from  an  order  denying 
thepuontiff  a  new  trial.    The  opinion  states  the  faots. 

F.  Ayideraon,  V.  A.  Oregg,  J.  M.  WUcoocson,  Jas,  F.  Stuart  and  H.  A. 
PowdL^  for  the  appellant. 

E,  d  Wm.  Graves  and  J,  N>  Turner,  for  the  respondent. 
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Thobnton,  J.  Hie  appeal  from  the  indgineiit  was  not  taken  in 
time,  and  mnst,  therefore,  be  dismissed. 

It  is  said  that  the  notice  of  intention  to  move  for  a  new  trial  was 
not  served  and  filed  in  time.  The  record  shows  that  dne  service  of 
the  statement  on  motion  for  a  new  trial  was  admitted  by  the  defend- 
ant's attorney,  and  that  this  statement  was  allowed  and  settled  by 
the  judge,  ''both  parties  being  present  by  their  attorneys."  There 
is  nothing  in  the  statement  to  show  that  defendant's  attorney  made 
any  objection  to  the  service  of  the  notice  of  intention  on  admitting 
service  of  it,  or  of  the  statement,  or  on  the  settlement  of  the  state- 
ment, and  under  such  circumstances  it  must  be  held  that  any  fault 
in  mving  notice  was  waived.  See  Hobbs  v.  Duff,  43  Cal.,  486;  Gray 
v.|Nunan,  63  Cal.,  220;  Hibernia  Soc.  v.  Moore,  8 West  Coast  Bep., 
319. 

The  motion  to  dismiss  the  appeal  from  the  order  denying  a  motion 
for  a  new  trial  must  therefore  be  denied. 

The  action  is  ejectment.  The  land  in  controversy  was  listed  to 
the  state  of  California  as  lieu  on  the  thirteenth  of  March,  1877,  on 
an  application  and  selection  appearing  to  have  been  made  by  it  on 
October  1, 1873.  On  the  thirfy-first  of  July,  1879,  the  patent  of  the 
state  was  issued  to  Willard  d.  Brown,  and  on  ihe  seventeenth  of 
October,  1881,  Brown  conveyed  to  plaintiff.  The  above  constitutes 
plaintiff's  chain  of  title.  Defendant  claims  under  a  pre-emption 
settlement  made  in  November,  1870,  prior  to  the  inception  of  any 
right  on  the  part  of  the  state. 

The  court  instructed  the  jury  as  follows: 

''The  patent  put  in  evidence  is  dependent  for  its  validity  upon 
the  legality  and  validity  of  the  listing  of  the  land  by  the  general 
government  over  to  the  state  of  California.  If,  at  tne  time  it  was 
so  listed,  it  had  been  pursuant  to  law,  reserved  or  withdrawn  for  the 
benefit  of  the  Atlantic  and  Pacific  Bailroad  Company,  and  such 
reservation  or  withdrawal  was  then  in  force,  and  the  land  had  not 
been  restored,  the  listing  was  an  absolute  nullity,  and  the  patent 
from  the  state  based  upon  it  is  void.*' 

An  attempt  was  made  by  this  instruction  to  attack  the  validity  of 
the  listing  to  the  state,  which  is  equivalent  to  a  patent  in  passing 
to  it  the  fee  simple:  Bev.  St.,  U.  8.,  sec.  2,449;  Frasher  v.  O'Con- 
nor, 115  U.  B.,  116;  10  Stats,  at  L.,  346.  This  the  defendant  could 
not  do  without  connecting  himself  with  the  United  States,  the  origi- 
nal source  of  title.  To  do  this,  under  the  claim  of  pre-emption 
which  he  here  makes,  he  must  show  that  he  was,  at  the  time  of  the 
selection  made  by  the  state,  in  privity  with  the  United  States:  Teny 
V.  Megerle,  24  Cal.,  627;  People  v.  Stratton,  26  Cal.,  242;  Page  v. 
Hobbs,  27  Cal.,  483;  Carder  v.  Baxter,  28  Cal.,  101;  Tyler  ▼.  Green, 
28  Cal. ,  408;  Megerle  v.  Ashe,  33  Cal.,  90.  To  establish  this  privily 
he  must  show  that  he  was  a  duly  qualified  pre-emptioner  aooording 
to  law,  at  the  time  indicated  above,  and  had  fully  complied  with  the 
laws  of  the  United  States  at  the  time  existing  requisite  to  acquire 
the  right  of  pre-emption:    Page  v.  Hobbs,  27  Cal.^  488;  M^erle 
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▼.  Aalie,  33  Gal.,  74;  Qninn  v.  Eenjon,  38  Gal.,  600;  Bnrrell  y. 
Haw,  40  Gal.,  377.  This  he  has  not  done.  There  is  no  evidence 
that  he  was  not,  at  the  time  of  his  settlement  on  the  land  in  oon* 
rersj,  the  proprietor  of  three  hundred  and  twenty  acres  of  land  in  ' 
some  state  or  territory  of  the  United  States  or  that  he  had  not  quit 
or  abandoned  his  residence  on  his  own  land  to  reside  on  the  public 
land.  In  the  absence  of  proof  of  these  facts,  defendant  cannot  be 
rogarded  as  of  the  class  of  persons  entitled  to  pre-empt. 

in  this  condition  of  the  testimony,  by  giving  this  instruction,  the 
JTuy  would  have  been  directed  to  find  on  an  issue  not  in  the  case. 
As  the  defendant  has  not  connected  himself  with  the  original  and 
common  source  of  title,  he  cannot  show  that  the  title  is  still  in  the 
United  States,  which  would  be  the  legal  effect  of  proving  that  the 
land  in  controversy,  when  it  was  selected,  was  within  a  then  existing 
reservation,  or  withdrawal  for  the  benefit  of  the  Atlantic  or  Pacific 
Bailroad  Gompany.  If  the  defendant  was  not  in  a  position  to  at- 
tack the  listing  or  patent  to  the  state,  neither  was  he  in  «  position 
to  attack  the  patent  of  the  state,  unless  he  had  shown  that  he  was  in 
some  way  in  privity  with  the  state,  which  he  did  not  attempt  to  do. 

Further,  the  evidence  shows  that  the  plat  of  the  survey  of  the 
township,  containing  the  land  in  controversy,  was  filed  in  the  proper 
district  land  office  on  the  thirteenth  of  June,  1872.  Tapia  filed  his 
declaratory  statement  the  twentieth  of  December,  1873.  The  statute 
of  the  United  States  required  that  the  pre-emption  right  claimant 
should  file  his  declaratory  statement  within  three  months  from  tiie 
date  of  the  receipt  at  the  district  land  office  of  the  approved  plat  of  • 
the  township,  embracing  his  pre-emption  settlement.  See  act  of 
congress  of  March  3,  1853,  to  provide  for  the  survey  of  public  lands 
in  Galiiomia,  section  6;  section  2,266,  Bevised  Statutes  United 
States.  The  plat  of  survey  to  the  land  office  comes  approved  from 
the  surveyor-generars  office  or  the  general  land  office  at  Washing- 
ton, aad  we  shall  assume  that  it  was  filed  as  soon  as  received,  and 
ihst  the  day  of  receipt  and  filing  are  the  same.  It  appears  then 
that  the  defendant  did  not  file  his  declaratory  statement  until  more 
than  eighteen  months  after  the  date  of  receipt  of  the  plat  of  survey, 
and  more  than  fifteen  months  after  he  was  required  by  law  to  make 
each  filing. 

If  the  state  made  its  selection  of  the  land  in  controversy  on  the 
fint  day  of  October,  1873,  as  would  seem  to  be  indicated  by  the 
words,  **  located  by  state  of  Galifomia,  October  1,  1873,"  in  the 
OOTtificate  of  Wm.  K.  "Wheaton,  register,  found  in  the  record,  then 
the  filing  of  Tapia  came  too  late  to  affect  the  claim  of  the  state :  Page 
V.  Hobbs,  27  Gal.,  483;  Megerle  v.  Ashe,  83  Gal.,  82-3;  Poppe  v. 
Atheam,  42  Gal.,  606.  The  claim  of  the  state  was  then  prior  in  point 
of  time,  and  by  reason  of  such  priority  its  title  derived  by  the  listing 
in  1877  would  be  superior  in  ri^ht.  The  same  would  be  the  case  as 
to  the  title  of  plaintiff  here  deriving  title  by  patent  from  the  state. 

It  follows  from  the  foregoing  that  the  order  denying  the  new  trial 
herein  mast  be  reversed. 
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A  point  is. made  by  plain ti£f  as  to  the  mode  in  which  thiscaise  was 
tried.  Counsel  say  that  there  were  legal  and  equitable  issues  in  the 
case;  that  these  issues  were  submitted  to  a  jury,  who  rendered  a 
general  verdict  for  defendant  on  which  judgment  was  entered.  It 
18  urged  that  the  mode  in  which  the  trial  was  had  was  irregular  in 
this;  that  the  equitable  issues  should  have  been  first  tried,  and  that 
for  this  irregularity  there  should  be  a  reversal.  We  do  not  think 
that  this  point  can  be  urged  in  this  court  on  the  record  as  it  now 
stands,  as  the  facts  on  which  the  point  is  based  do  not  appear  in  a 
bill  of  exceptions  or  statement.  !But  as  the  cause  goes  back  for  a 
new  trial,  we  think  it  best  to  say  that  on  such  new  trial  the  equit- 
able issues,  if  not  withdrawn,  should  be  first  tried,  as  directed  in 
Martin  v.  Zellerbach,  38  Cal.,  300. 

Order  reversed  and  cause  remanded  for  a  new  trial. 

Mtbige,  J.,  and  Morrison,  C.  J.,  concurred. 


Wo.  11,225. 

Butte  County  v,  Boydstun  bt  al. 

In  Bank.    Filed  December  16,  1885. 

Appeal— Eminent  Domain— Notice  of  Appeal  Must  be  Served.— Defendants,  in  an 
action  prosecuted  in  the  name  of  the  people  for  the  condemnation  of  lands  belonging  to  them 
in  severalty,  are  adverse  parties  each  to  th  e  other,  and  upon  an  appeal  by  one  &om  the  jvdff- 
ment  against  him,  notice  of  appeal  must  be  served  on  the  others. 

Appeal  from  a  judgment  of  the  superior  court  of  Butte  county, 
entered  in  favor  of  the  pi  amtiff.    The  opinion  states  the  facts. 

T.  B.  Beardan  dt  Son,  for  the  appellant. 

John  G,  Orayy  F.  C,  Lusk  and  Hundley  &  Oale,  for  the  respondents. 

Mybige,  J.  The  defendants,  Gartwright,  Gray  and  Snider,  peti- 
tioned the  board  of  supervisors  that  a  by-road  be  laid  out  ana  es- 
tablished over  lands  owned  respectively  by  them,  and  the  defendant 
Boydstun,  and  gave  a  bond  for  the  payment  of  the  cost  of  viewing 
and  laying  out  tne  road.  The  petitioners  consented  to  the  takingof 
tiieir  lands  for  the  road,  but  the  defendant  Boydstun  resisted.  By 
order  of  the  board  of  supervisors  this  action  was  brought  for  the 
condemnation  of  the  lands  for  a  road.  Judgment  went  for  plaintiff 
condemning  a  strip  across  the  lands  of  all  the  defendants.  The  de- 
fendant, Boydstun,  filed  notice  of  appeal  from  the  order  denying  his 
motion  for  a  new  trial,  and  from  the  judgment  in  favor  of  plaintiff, 
and  against  him,  and  the  whole  thereof,  and  from  the  final  order  of 
condemnation  and  the  whole  thereof.  The  notice  was  not  served  on 
the  other  defendants  or  their  attorney.  These  defendants  therefore 
move  that  the  appeal  be  dismissed. 

According  to  section  940,  code  of  civil  procedure,  a  notice  of 
appeal  must  be  served  ' '  on  the  adverse  party  or  his  attorney."  The 
action  was  prosecuted  on  the  petition  oi  the  defendants  not  served 
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with  the  notice;  it  is  true  the  govemmenty  represented  by  the  county, 
was  in  name  prosecuting  the  action,  but  the  defendants  now  moving 
were  interested  in  having  the  judgment  stand  for  the  condemnation 
the  whole  distance,  and  in  not  having  it  reversed  as  to  the  lands  of 
Boydstun.  If  the  judgment  of  condemnation  as  to  Boydstun  should 
be  reversed,  it  might  seriously  affect  them,  as  it  would  leave  their 
lands  condemned,  with  no  outlet  over  the  lands  of  Boydstun.  In 
this  view  they  were  parties  adverse  to  him.  We  think  Boydstun 
should  have  served  his  co-defendants  with  notice  of  appeal. 

Appeal  dismissed. 

MoBBisoN,  0.  J.,  Boss,  J.,  Sharpstein,  J.,  and  MoEee,  J.,  con- 
curred. 


No.  11,049. 

Shtth  V.  Stbotheb,  Auditob,  sto. 

In  Bofnk.    Filed  December  18,  1886. 

OinciAL  Sbobthand  Riportebs— Act  or  March  21, 1885,  Unconbtitdtional— LiaiB- 
UTiTi  Act.— The  act  of  March  21, 1885,  amending  section  274  of  the  code  of  civil  prooed- 
hk,  in  respect  to  the  payment  of  the  salaries  of  reporters,  provides,  that  '*  the  official  re- 
porter shall  receive,  as  compensation  for  his  services,  a  mon&ly  Binary  to  be  fixed  by  the 
judge,  by  an  order  duly  entered  on  the  minutes  of  the  court,  which  salary  shall  be  paid  out 
of  the  treamiry  of  the  county,  etc."  Held,  that  such  provision  was  in  conflict  with  section  1 
of  article  iii.  of  the  constitution,  in  that  it  imposed  legislative  powers  upon  the  judiciary. 

Trk  DisTiircTiON  Bktwxbn  a  Legislative  and  a  Judicial  Act  is,  that  the  former  ee- 
tablisbes  a  rule  regulating  and  governing  in  matters  or  transactions  occurring  after  its  pas- 
«l?e.  The  other  determines  rights  or  obligations  of  any  kind,  whether  in  regard  to  persons 
or  property^  concemlnf^  matters  or  transactions  which  already  exist  and  have  transpured  be> 
fore  the  judicial  power  is  invoked  to  pass  on  them. 

AppBAii  from  a  judgment  of  the  superior  conrt  of  the  city  and 
connty  of  San  Francisco,  entered  in  favor  of  the  defendant,  in  a  pro- 
ceeding to  compel  him  to  audit  plaintiff's  demand  as  official  re- 
porter. The  opinion  states  the  facte.  The  prior  opinion  is  reported 
in  7  West  Coast  Bep.,  376. 

W.  M,  Pierson  and  A.  L,  Hart,  amicus  curiae,  for  the  appellant. 
John.  L.  Love^  tor  the  respondent. 

Thobnton,  J.  Beporters  are  by  virtue  of  statute  appointed  by  the 
seyeral  judges  of  the  superior  courts,  and  in  the  matter  of  their 
compensation  the  legislature  passed  an  act  for  ite  regulation  which 
▼as  approyed  on  the  twenty-first  of  March,  1885:  Stat,  of  1886,  p. 
218.  The  act  referred  to  is  an  amendment  of  section  274,  code  of 
ciyil  procedure.  By  the  provisions  of  this  act  the  counties  of  the 
stftte  are  divided  into  ten  classes,  according  to  population,  and  the 
compensation  of  the  official  reporter  for  his  services  is  to  be  by  a 
monthly  salary  to  be  fixed  by  the  judge  by  an  order  duly  entered  on 
the  minutes  of  the  court,  which  salary  is  to  be  paid  out  of  the 
treasury  of  the  county,  in  the  same  manner,  and  at  the  same  time  as 
the  saukry  of  county  officers.  The  act  further  provides  that  the 
monthly,  salary   to  be  fixed  as  above,  shall  not  exceed  a  certain 
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amotint  specified  for  each  class,  as  for  instance,  in  counties  haying 
a  population  of  one  hundred  thousand  and  over,  which  constitnte 
the  first  class,  the  monthly  salary  shall  not  exceed  three  hundred 
dollars,  in  counties  having  a  population  of  less  than  one  hundred 
thousand  and  exceeding  fifty  thousand,  said  salary  is  not  to  exceed 
two  hundred  and  seventy-nve  dollars.  The  sum  which  the  salaiy 
shall  not  exceed  becomes  smaller  in  proportion  to  the  smaller  popu- 
lation of  each  class.  The  city  and  county  of  San  Francisco  is  of 
the  first  class  and  the  monthly  salary  of  the  official  reporter  in  sach 
city  and  county  is  not  to  exceed  three  hundred  dollars. 

The  language  of  the  act  on  which  the  question  for  decision  de* 
pends  is  as  follows : 

'*  The  official  reporter  shall  receive  as  compensation  for  his  ser- 
vices a  monthly  salary  to  be  fixed  by  the  judge  by  an  order  duly 
entered  on  the  minutes  of  the  court,  which  salary  shall  be  paid  oat 
of  the  treasury  of  the  county  in  the  same  manner  and  at  the  same 
time  as  the  salaries  of  county  officers." 

It  is  ur^ed  that  this  act  provides  a  mode  of  fixing  a  salary  of  an 
officer  which  is  violative  of  the  constitution,  in  this  that  the  fixing 
of  the  salary  in  the  mode  provided  would  be  the  exercise  of  a  legis- 
lative power. 

Now,  what  is  the  judge  empowered  by  the  words  above  quoted  to 
do  ?  As  we  understand  it,  is  to  fix  a  salary  in  advance  of  service  by 
the  officer,  not  exceeding  a  certain  sum  per  month,  to  be  paia 
monthly,  the  salary  so  fixed  to  continue  until  the  court  shall  make 
an  order  changing  it,  and  be  paid  ever^  month  during  its  contina- 
ance,  though  in  consequence  of  a  vacation  of  the  court  no  service  is 
rendered. 

The  power  is  not  to  determine  the  value  of  services  already  ren- 
dered during  a  month,  and  to  fix  the  amount  of  evety  monthly  pay* 
ment  as  compensation  for  services  rendered  with  reference  to  the 
value  so  determined,  not  exceeding  the  limits  prescribed  by  the 
act. 

It  is  prescribed  by  the  first  section  of  article  iii.  of  the  constita- 
tion  of  this  state,  that  ''the  powers  of  the  government  of  the  state 
of  California,  shall  be  divided  into  three  separate  departments,  the 
legislative,  executive  and  judicial;  and  no  person  charaed  with  the 
exercise  of  powers  properly  belonging  to  one  of  these  departments, 
shall  exercise  any  functions  appertaining  to  either  of  the  others, 
except  as  in  this  constitution  expressly  directed  or  permitted.** 

Is  the  performance  of  the  act  devolved  by  the  section  of  the  statute 
above  quoted  on  the  judge  of  the  superior  court,  by  such  judge,  a 
legislative  or  judicieu  act?  Such  is  the  point  presented  for  our 
determination. 

What  constitutes  the  distinction  between  a  legislative  and  judicial 
act?  The  former  establishes  a  rule  regulating  and  governing  in 
matters  of  transactions  occurring  after  its  passage.  The  oflier 
determines  rights  or  obligations  of  any  kind,  whether  in  regard  of 
persons    or    property  concerning  matters  of   transactions  which 
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alieady  exist  and  have  transpired  ere  the  Jadioial  power  is  invoked 
fc>  pass  on  them.  As  said  by  Woodbury,  S. ,  in  Merrill  v.  Sherburne, 
1 N.  H.y  204,  **  the  former  judicial  tribunals  decide  upon  the  legality 
of  claims  and  conduct,  and  the  latter  legislative  tribunals,  make 
roles  upon  which,  in  connection  with  the  constitution,  those  decis- 
ions should  be  founded.  It  is  the  province  of  judges  to  determine 
what  is  the  law  upon  existing  cases.  In  fine,  the  law  is  applied  by 
the  one  and  mcuie  hj  the  other."  The  legislature  makes  a  general 
nile  for  the  regulation  of  conduct  and  the  admeasurement  of  right, 
the  judiciary  makes  a  special  rule  regarding  a  state  of  facts  which 
have  occurred  after  the  enactment  of  uxe  general  rule  by  the  former, 
by  applying  such  general  rule  to  the  state  of  facts.  The  former 
defines  rights  and  wrongs,  by  a  rule  laid  down  in  advance.  The 
latter  enforces  rights  and  redresses  wrongs  in  cases  arising  on  past 
oocurrences.  We  have  found  no  more  accurate  statement  of  the 
difference  between  a  legislative  and  a  judicial  act  than  that  expressed 
by  Justice  Field  in  his  opinion  in  the  Sinking  Fund  Cases. 

"The  distinction,"  says  the  learned  justice,  ''between  a  judicial 
and  a  legislative  act  is  well  defined.  The  one  determines  what  the  law 
is,  and  what  the  rights  of  parties  are,  with  reference  to  transactions 
aheady  had;  the  other  provides  what  the  law  shall  be  in  future  oases 
arising  under  it.  Wherever  an  act  undertakes  to  determine  a  ques- 
tion odf  right  or  obligation,  or  of  property,  as  the  foundation  on 
which  it  proceeds,  such  act  is  to  that  extent  a  judicial  one  and  not 
iheproper  exercise  of  legislative  functions:"  99  U.  S.,  761. 

The  foregoing  renlarks  are  thus  forcibly  illustrated  by  reference 
to  the  cases — one.  Lane  v.  Doe,  ex  dem.  Dorman,  3  Scam.,  288,  de- 
cided by  Uxe  supreme  court  of  Illinois,  and  the  other,  Jones  v. 
Perry,  10  Terg.,  69,  by  the  supreme  court  of  Tennessee — of  which 
it  is  said:  "Thus  an  act  of  the  legislature  of  Illinois  authorizing 
the  sale  of  the  lands  of  an  intestate,  to  raise  a  specific  sum,  to  pay 
certain  parties  their  claims  against  the  estate  of  the  deceased  for 
moneys  advanced  and  liabilities  incurred,  was  held  unconstitutional, 
on  the  ground  that  it  involved  a  judicial  determination  that  the 
estate  was  indebted  to  those  parties  for  the  moneys  advanced  and 
liabilitieB  incurred.  The  ascertainment  of  indebtedness  from  one 
party  to  anoth^,  and  a  direction  for  its  payment,  the  court  consid- 
ered to  be  judicial  acts  ^;diich  could  not  be  performed  by  the  legis- 
lature: 3  Scam.,  238.  So,  also,  an  act  of  the  legislature  of  Tennesse 
aatfaorisdng  a  guardian  of  infant  heirs  to  sell  certain  lands  of  which 
their  ancestor  died  seized,  and  directing  the  proceeds  to  be  applied 
to  the  payment  of  the  ancestor's  debts,  was,  on  similar  grounds, 
held  to  be  uncon^itutional :"  99  U.  S.,  761.  See,  also,  £!x  parte 
Shrader,  33  Gal.,  279;  Cooley's  Oonst.  Lim.,  110-112,  et  aeq.,  and 
eases  cited  in  notes. 

Tesied  by  the  foregoing  we  are  of  opinion  that  the  fixing  of  the 
salary  of  a  reporter  by  the  judge  in  advance  of  services  rendered,  to 
be  pud  to  him  monthly,  such  salary  to  continue  until  change  by  the 
order  of  the  judge  and  to  be  paid  where,  as  in  the  recess  of  the 
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ooart,  DO  services  are  rendered,  would  be  an  exercise  bf  legislatiye 
power.  In  doing  this  the  judge  would  be  determining  no  right  or 
obligation  pertaining  to  person  or  property  on  facts  already  exist- 
ing, but  would  be  laying  down  a  rule  to  be  apj^lied  to  a  case  the 
facts  of  which  must  afterwards  transpire.  As  this  would  be  an  exer^ 
cise  of  legislative  power  not  expressly  directed  or  permitted  by  the 
constitution  to  a  court  or  judicial  officer,  the  act  must  be  declared 
unconstitutional. 

The  act  of  1885  amending  section  274,  code  of  civil  procedure,  is 
different  from  the  section  as  it  stood  before  amended.  Under  the 
section  as  it  stood  before  it  was  amended,  the  amount  to  be  paid 
the  reporter  was  fixed  on  valuation  of  the  services  rendered  b^  the 
court  or  judge  after  they  have  been  rendered.  The  court  or  judge 
under  that  section  acted  on  a  case  which  had  transpired  before  any 
action  was  taken.  The  difference  between  tibe  two  is  plain  and 
palpable.  However,  it  is  not  necessary,  nor  do  we  intend  to  hold 
that  the  latter  mode  is  constitutional. 

The  order  made  by  the  judge  in  this  case,  it  seems  to  us  is  not  ia 
accord  with  either  the  amended  or  unamended  section.  The  order 
in  this  case  did  not  fix  the  salary  to  be  paid  monthly.  It  fixes  the 
compensation  of  Smith,  the  petitioner,  for  two  days  (the  thirtieth 
and  thirty-first  days  of  March,  1885)  at  nine  dollars  and  fifty  cents 
er  day.  This  is  not  an  allowance  of  a  monthly  salaiy,  as  required 
y  the  act  of  1885,  and  it  differs  from  the  section  prior  to  its  amend- 
ment because  it  is  fixed  with  a  view  to  be  paid  out  of  the  county 
treasury  and  not  by  the  parties  as  the  act  stood  before  amendment 

We  nnd  no  error.    Judgment  affirmed. 

Mybice,  J.,  Morrison,  C.  J.,  MoKee,  J.,  and  Sharpstein,  J., 
concurred. 


I 


No.  9,341. 

MoEinnst  bt  al.  v.  Bobebts. 

In  Bank.    Filed  December  18,  1886, 

Pleadings— Allegation  on  Infobmatton  and  Belief.— An  aveiment  that  on,  etc.,  "m 
the  plaintiffs  are  infotmcd  and  believe/'  at,  etc.,  the  defendant  spoke,  in  the  preaeooe  of  cer- 
tain nan^ed  persons,  the  following  words,  etc,  is  a  sufficient  allegation  that,  according  to  the 
information  and  belief  of  the  plaintiffs,  the  defendant  did,  in  fact,  speak  tne  words  alleged. 

Slandeh— Want  of  Chastity— Speaking  of  Woman  as  Paramoub.— Under  sectioo  46 
of  the  civil  code,  it  is  slanderous,  as  imputing  want  of  chastity,  to  speak  of  a  married  womaD 
as  the  paramour  of  a  man  not  her  husband. 

Appeal  from  a  judgment  of  the  superior  court  of  Stanislaus 
county,  entered  in  favor  of  the  defendant.  The  facts  are  stated  in 
the  opinion  of  the  department  reported  in  7  West  Coast  Bep.,  504. 

Schdl  &  Bond,  for  the  appellants. 
W,  G.  Twnver,  for  the  respondent. 

Boss,  J.  It  is  a  mistake  to  say  that  the  allegation  of  the  complaint 
is,  in  effect,  that ''  plaintiffs  are  informed  and  believe  defendant  spoke 
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oertain  words,**  etc.  The  allegation  is,  ''That  on  the  first  day  of 
March,  1883,  as  the  plaintiffs  are  informed  and  believe,  at  the  county 
of  Stanislaus,  the  d!efendant,  addressing  William  Walker,  spoke,  in 
the  presence  of  said  William  Walker  and  Geo.  M.  Dewel,  the  fol- 
lowing words,  to  wit." 

The  effect  of  this  is,  that,  according  to  the  information  and  belief 
of  the  plaintiff,  the  defendant  did,  in  fact,  speak  the  words  set  oat 
in  the  complaint  at  the  time  and  place  and  under  the  circumstances 
stated.  The  allegation  is  sufficient,  although  it  might  and  should 
have  been  made  more  definite  and  certain. 

Section  46  of  the  civil  code  declares : 

"Slander  is  a  false  and  unprivileged  publication  other  than  libel, 
which: 

"  1.  Charges  any  person  with  crime ,  or  with  having  been  indicted, 
oonvicted  or  punishea  for  crime. 

"  4.    Imputes  to  him  impotence  or  a  want  of  chastity;  or, 
"5.    Which,  by  natural  consequence,  causes  actual  damage." 
It  does  not  admit  of  doubt,  we  think,  that  to  speak  of  a  married 
woman  as  the  paramour  of  a  man  not  her  husband,  is,  of  itself,  to 
impute  to  her  a  want  of  chastity. 

Judgment  reversed  and  cause  remanded,  with  directions  to  the 
court  below  to  overrule  the  demurrer  to  the  complaint,  with  leave  to 
the  defendant  to  answer. 

McEsE,  J.,  MoBBisoN,  0.  J.,  Mybioe,  J.,  and  Shabpstein,  J.,  con- 
curred. 


No.  20,127. 

People  v.  Bbiok. 

In  Bank.     FUed  December  18, 1886, 

ViRDiOT— OONFIJOT  or  EviDENOB.— A  verdict  will  not  be  distarbed  on  the  ground  of 
inraffidency  of  the  evidence  to  sustain  it  when  the  evidence  is  coaflictin^. 

MuBDCB— YsBDicr— DoTT  or  JuBT  AS  TO  FiXDiNO  ON  Pqnishxbnt.— If  the  jury  find  the 
defeodant  guilty  of  murder  in  the  first  degree,  and  they  also  find  that  there  is  some  extenuat- 
iig  {act  or  drcumstazice  in  the  case,  it  is  within  their  discretion  to  pronounce  such  a  sentence 
M  win  reUeve  the  defendant  from  tne  extreme  penalty  of  the  law.  But  the  discretion  is  not 
IB  sibitrary  one,  and  is  limited  to  determining  which  of  two  punishments  shall  be  inflictel, 
•ad  ii  to  be  employed  only  when  the  jury  is  satisfied  that  the  lighter  penalty  should  be 
impoeed.  If  the  evidence  shows  the  defendant  to  be  guiltj  of  murder  in  the  first  degree,  but 
does  not  4how  some  extenuating  fact  or  circumstance,  it  is  the  duty  of  the  jury  to  fin i  a 
Bosple  verdict  of  murder  in  the  firat  degree  and  leave  with  the  law  the  responsibility  of  affixing 
tke  punishment. 

APFKAii  from  a  judgment  of  the  superior  court  of  Colusa  county, 
entered  upon  a  verdict  convicting  the  defendant  of  murder  in  the 
first  degree,  and  from  an  order  denying  him  a  new  trial.  The 
opinion  states  the  facts. 

T.  J.  Barty  tot  the  appellant. 

E.  G.  Mdrahallf  attorney  general,  for  the  respondent. 
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Boss,  J.  1.  We  would  not  be  jnstifiedin  disturbing  the  verdict 
on  the  ground  that  the  evidence  is  insufficient  to  warrant  it. 

2.  Appellant  contends  that  the  court  below  erred  in  instructing 
the  jury :  ' '  If  the  evidence  shows  the  defendant  to  be  guilty  <3 
murder  in  the  first  degree,  but  does  not  show  some  extenuating  fact 
or  circumstance,  it  is  the  duty  of  the  jury  to  find  a  simple  verdict  of 
guilty  of  murder  in  the  first  degree,  ana  leave  with  the  law  the  re- 
sponsibility of  fixing  the  punishment."  The  words  quoted  are  found 
in  the  concluding  clause  of  an  instruction  which  reads:  '^  If  the 
jury  find  the  defendant  guilty  of  murder  in  the  first  de^ee,  and  they 
also  find  the  further  fact  that  there  is  some  extenuating  fact  or  cir- 
cumstance in  the  case,  it  is  within  their  discretion  to  pronounce 
such  a  sentence  as  will  relieve  the  defendant  from  the  exbreme  pen- 
alty of  the  law.  The  penal  code  invests  a  jury  in  a  criminal  case  for 
murder  with  that  discretion,  but  the  discretion  is  not  an  arbitrary 
oue,  and  is  limited  to  determining  which  of  two  punishments  shaU 
be  inflicted,  and  is  to  be  employed  only  when  the  jury  is  satisfied 
that  the  lighter  penalty  should  be  imposed.  If  the  evidence  dbiowB 
the  defendant  to  be  guilty  of  murder  in  the  first  degree,  but  does 
not  show  some  extenuating  fact  or  circumstance,  it  is  tixe  duty  of 
the  jvLTj  to  find  a  simple  verdict  of  murder  in  the  first  degree  and 
leave  with  the  law  the  responsibility  of  affixing  the  punishment." 

There  is,  in  this  instruction,  no  error.  The  discretion  given  the 
jury  by  the  statute,  is  not  an  arbitrary  one,  but  is  to  be  employed, 
as  said  by  this  court  in  People  v.  Welch,  49  Cal.,  179,  '*  only  where 
the  jury  is  satisfied  that  the  lighter  penalty  should  be  imposed.**  Of 
course  the  jury  could  only  be  satisfied  by  the  facts  and  circum- 
stances of  the  case. 

The  instructions  were  clear  and  correct,  and  covered  every  phase 
of  the  case. 

Judgment  and  order  affirmed. 

McKee,  J.,  MoBBisoK,  C.  J.,  MiBiCK,  J.,  Shabpstein,  J.,  and 
Thornton,  J.,  concurred. 


No.  8,870. 

Bhodes  t;.  Spenoeb. 

In  Bank,    Ftled  December  18, 1886. 

Fbi8  of  Jury  and  Rbporteb— Payment  of— Stay  of  Pbooeedinos  Pwronro.— TTiid«r 
section  274  of  the  code  of  civil  procedure,  and  the  act  of  March  1, 1872,  the  court  has  power 
to  stay  the  further  trial  of  an  equitable  action,  ujitil  the  parties,  in  whose  favor  a  verdiot  on 
special  issues  has  been  returned,  has  paid  the  jury  and  reporter's  fees. 

Application  for  a  writ  of  mandate.    The  opinion  states  the  facts. 

Vinoeiit  Neale^  for  the  petitioner. 
McKisick  dk  Bankin,  for  the  respondent. 

Boss,  J.  In  an  action  in  equity,  to  be  tried  in  the  superior  court 
of  Santa  Clara  county,  certain  special  issues  were  framed  and  sub- 
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mitied  ta  a  jury,  which  returned  its  findings  thereon,  claimed  by 
the  petitioner  here,  who  was  the  plaintiff  in  the  action,  to  haye  been 
faTorable  to  him.  The  court  ordered  the  plaintiff  to  pay  the  tees  of 
the  ]iizy>  amounting  to  one  hundred  and  forty  dollars,  and  the  fees 
of  the  reporter,  amounting  to  forty  dollars,  and  further  ordered  that 
all  proceedings  be  stayed  until  the  making  of  such  payments. 

If  the  court  had  the  power  to  make  such  order,  it  is  quite  obvious 
that  it  should  not  be  compelled  by  mandamus  to  proceed  with  the 
trial  of  the  cause  until  the  order  is  complied  with.  Statutory 
authority  for  the  action  of  the  court  in  the  particular  mentioned  is 
found  in  section  274  of  the  code  of  civil  procedure,  and  in  the  act 
apOTOved  March  1,  1872,  statutes  of  1871-2,  page  188. 

Writ  denied  and  proceedings  dismissed. 

MiBicK,  J.,  MgKee,  J.,  MoBBisON,  C.  J.,  and  Thobntok,  J.,  con- 
cnrred. 


No.  20,156. 

McDowell  v.  Lbvt,  Judge,  eto. 

/n  BanL    FiUd  December  18,  1885, 

Cbimihal  Tbial— Bias  and  Prejudice  of  Judge.— A  judge  is  not  diaqnalified  to  try* 
crinunal  case  by  reaion  of  mere  bias  or  prejudice  agaiiist  the  accused. 

Apfuoation  for  a  writ  of  prohibition.  The  petition  alleged,  in 
substance,  that  the  respondent  was  disqualified  to  try  the  case.  A 
motion  for  a  continnance  had  been  made  and  denied,  trial  had  and 
the  petitioner  convicted  of  libel.  The  application  was  to  prohibit 
the  respondent  from  pronouncing  sentence. 

8.  W.  dt  E.  B.  HoUadayf  for  the  petitioner. 

Bt  the  Ooubt.     Application  for  a  writ  of  prohibition. 

The  application  is  denied  on  the  authority  of  People  v.  Williams, 
24  Cal.,  33.  See  People  v.Mahoney,  18  Cal.,  185;  People  v.  Shuler, 
28  Gal.,  494. 


Na  9,724. 

Pebby  bt  al.  v.  Bbainabd  et  al. 

In  Bank.    FiUd  December  19, 1886, 

HicHAHic's  LtEH— Must  be  Filed  after  Completion  of  Building.— Under  section 
il'fr  of  the  code  of  civil  procedure,  a  sub-contractor,  who  has  furnished  materials  used  in 
boiJdiDg  a  house,  cannot  acquire  a  mechanic's  lien  thereon  if  the  same  be  filed  prior  to  the 
completion  of  the  building. 

Appsal  from  a  judgment  of  the  superior  oourt  of  Los  Angeles 
eouity,  entered  in  favor  of  the  defendants,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.    The  opinion  states  the  facts.  • 
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2  horn  dt  Stephens,  for  the  appellants. 

Brwnaon  (ft  Wells  and  J,  Brosseau,  for  the  respondents. 

Boss,  J.  Defendant  Brainard  contracted  to  construct  a  certain 
dwelling-house  for  defendant  Beaudrj,  for  a  certain  sum  of  money, 
and  the  plaintiffs  contracted  with  Brainard  to  furnish  certain  mate- 
rial for  the  house.  The  court  below  found  that  the  lien  which  was 
sought  to  be  enforced  by  the  action  was  filed  prior  to  the  completion 
of  we  building,  and  was,  therefore,  prematurely  filed.  The  statute 
reads:  ''  Every  original  contractor,  within  sixty  days  after  the  com- 
pletion of  his  contract,  and  every  person,  save  tne  original  con- 
tractor, claiming  the  benefit  of  this  chapter,  must,  wimin  thirty 
days  after  the  completion  of  any  buUding,  improvement  or  structure, 
or  after  the  completion  of  the  alteration  or  repair  thereof,  or  the 
performance  of  any  labor  in  a  mining  claim,  file  for  record/'  etc.: 
Code  of  civil  procedure,  sec.  1,187.  It  will  be  seen  that  the  time 
prescribed  by  the  statute  for  the  filing  of  the  plaintifiGs'  claim  was 
*'  within  thirty  days  after  the  completion  of  the  building."  Under  a 
similar  statute,  the  supreme  court  of  Kansas  lately  held  in  two  cases— 
Davis  V.  BuUard  and  Seaton  v.  Chamberlain,  4  Pac.  Bep.,  76  and 
89 — that  a  claim  so  filed  was  premature,  and  a  lien  thereon  could 
not  be  enforced. 

The  reasoning  of  that  court  commends  itself  to  our  judgment,  and 
is  much  the  same  as  used  here  in  Dingley  v.  Greene,  54  Cal.,  335: 
*'No  privity  of  contract,"  said  the  court  in  Davis  v.  BuUard,  "ex- 
ists between  the  owner  of  the  building  and  the  sub-contractor,  bat 
the  sub-contractor's  rights  are  based  simply  and  solely  upon  this 
contract  made  with  the  contractor.  The  contractor,  and  not  the 
owner  of  the  building,  is  the  sub- contractor's  debtor,  and  the  sub- 
contractor has  no  right  to  claim  that  the  building  has  been  com- 
pleted until  the  contractor  under  whom  he  claims  has  such  right. 
Under  the  contract  between  the  owner  and  the  contractor,  the  owner 
agrees  to  pay  the  contractor  a  certain  sum  for  constructing  the  build- 
ing, and  this  sum  is  a  fund  which  may  be  held  under  the  statutes 
for  the  payment,  so  far  as  it  will  go,  of  all  the  claims  of  all  the  var- 
ious sub-contractors,  for  work  and  materials  furnished  by  them  to 
the  contractor,  who  is  the  principal  and  head  of  all;  and  all  the 
parties  entitled  to  payment  or  contribution  out  of  this  fund  should 
be  able  to  reach  the  fund  and  get  their  proportionate  shares  thereof 
at  tihe  same  time  or  within  the  same  period  of  time.  Besides,  one 
sub-contractor  ought  not  to  be  able  to  reach  this  fund  and  appro- 
priate it  to  the  extent  of  his  claim  before  another  sub-contractor 
could  reach  it;  for  if  the  fund  should  not  be  sufficient  to  pay  the 
claims  of  all  the  sub-contractors,  then  each  sub-contractor  should 
be  paid  only  a  proportionate  share  thereof.  Now  the  amount  of  all 
the  claims  of  all  sub-contractors  can  be  ascertained  only  after  all 
the  work  and  materials  have  been  furnished  and  after  the  building 
has  been  completed,  so  far  as  the  contractor  is  required  to  complete 
the  same;  for  the  whole  of  the  work  may  in  fact  oe  done  by  sub- 
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contractors  only;  or  the  last  item  of  work  performed,  or  materials 
fumislied,  may  be  performed  or  famished  by  a  sab-contractor.  Tlie 
baildiDg  in  snch  a  case  woald  be  completed  by  a  sab-contractor; 
and  the  sub-contractor  completing  the  building,  or  furnishing  the 
last  item  of  work  or  material  therefor,  is  entitled  to  his  proportion- 
ate share  of  the  general  fund  equally  with  the  sub  contractor  who 
furnished  the  first  item  of  work  or  material,  or  any  immediate  por- 
tion thereof.  Of  course,  when  the  contractor  has  furnished,  throagh 
himself  or  his  sub-contractors,  all  the  work  and  material  which  he 
has  agreed  to  furnish,  then  the  building  is  completed  so  far  as  he 
is  concerned,  and  is  also  completed  so  far  as  all  the  sub-contractors 
under  him  are  concerned;  and  the  contractor  and  each  of  the  sub- 
contractors may  then  file  their  respective  statements  for  liens,  and 
each  will  then  become  entitled  to  his  proportionate  share  of  the  fund. " 

Other  provisions  of  our  statute  go  to  show  that  this  is  the  true 
construction  of  section  1,187.  Section  1,190  declares  that  *'  no  lien 
provided  for  in  this  cba{)ter  binds  any  building,  mining  claim, 
improvement  or  structure,  for  a  longer  period  than  ninety  days  after 
the  same  has  been  filed,-  unless  proceedings  be  commenced  in  a 
proper  court  within  that  time  to  enforce  the  same;  or,  if  a  credit  be 
given,  then  ninety  days  after  the  expiration  of  such  credit;  but  no 
lien  continues  in  force  for  a  longer  time  than  two  years  from  the 
time  the  work  is  completed,  by  any  agreement  to  give  credit.*' 

It  is  obvious  that  if  a  sub  contractor  may  file  his  claim  before  the 
completion  of  the  building  at  all,  it  may  very  well  happen  that  the 
building  may  not  be  completed  until  more  than  ninety  days  after 
the  claim  is  filed,  and  since  section  1,190  of  the  code  provides  that 
no  lien  shall  be  binding  for  a  longer  period  than  ninety  days  after 
the  same  has  been  filed  unless  proceedings  be  commenced  in  a 
proper  court  within  that  time  to  enforce  the  same,  it  follows  that 
under  such  a  construction  of  section  1,187,  a  suit  mi^ht  be  main- 
tained to  enforce  the  lien  of  a  sub-contractor  before  the  completion 
of  the  original  contract.  This  would  not  only  be  to  give  one  sub- 
contractor a  preference  over  another,  not  allowed  by  the  statute, 
but  might  subject  the  owner  to  suit  and  possibly  his  property  to 
sale  altnough  strictly  conforming  to  his  contract.  In  further  har- 
mony with  the  conclusion  that  section  1,187  fixes  a  common  starting 
point  for  all  sub-contractors  under  the  same  original  contractor,  is 
section  1,195,  which  provides  that  "  any  number  of  persons  claiming 
liens  may  join  in  the  same  action,  and  when  separate  actions  are 
commenced,  the  court  may  consolidate  them." 

The  danger  suggested  by  appellants'  counsel  to  sub-contractors 
in  thus  holding  is  not  perceived,  for  the  owner  who  pays  to  the 
original  contractor  with  notice  that  the  sub-contractor  has  not  been 
paid  will  be  liable  to  the  lien  of  the  latter,  and  it  is  an  easy  matter 
for  the  sub-contractor  to  acquaint  the  owner  with  such  fact. 

It  beoomes  unnecessary  to  consider  any  other  point  made  for 
appellants. 

Judgment  and  order  affirmed. 

MiEiCK,  J.y  MoKes,  J. ,  Shabpstein,  J.  ,and  Thobnton,  J.,  concurred. 
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Na  9,889. 

Little  v.  Jacks. 

In  Bank.    Filed  December  IS,  1805. 

AppKAL^lTNDBRTAKiNa  MusT  BB  FiLED  ArTBB  SCBVIOB  09  NoTtOB.— Under  Mction  940 
of  the  code  of  civil  proce«iurei  an  appeal  is  ineffectual  if  the  undertaking  thereon  be  filed 
before  the  gervice  of  the  notice  of  appeal. 

Motion  to  dismiss  an  appeal  from  the  superior  court  of  Monterey 
county.    Tiie  opinion  states  the  facts. 

8.  0.  Houghton^  for  the  appellant. 
Z).  M.  Delmaa,  for  the  respondent. 

Boss,  J.  The  question  on  this  motion  is  whether,  under  the  pro- 
vision of  the  statute  which  declares  that  "the  appeal  shall  be  inef- 
fectual for  any  purpose  unless  within  five  days  after  service  of  the 
notice  of  appeal  an  undertaking  be  filed,"  etc.,  section  940,  code 
of  civil  procedure,  an  appeal  is  efiectual  when  the  undertaking  is 
filed  before  service  of  the  notice  of  appeal. 

If  the  statute  is  to  be  given  effect,  which  must  be  done,  we  do  not 
see  how  the  question  can  be  answered  in  any  other  wav  than  in  the 
negative.  The  statute  expressly  declares  the  appeal  to  be  ineffectual 
for  any  purpose  unless  within  five  days  after  service  of  the  notice  of 
appeal  the  required  undertaking  be  filed.  A/ier  service,  does  not 
mean,  and  cannot  be  held  to  meau,  before  service.  The  undertaking 
relates  to  the  notice,  but  without  the  notice,  there  is  nothing  to  which 
it  can  apply.     We  must  grant  the  motion. 

Appeal  dismissed. 

Mybick,  J.,  MoimisoN,  C.  J.,  Thorxton,  J.,  and  Shjlbpstsin,  J., 
concurred. 


No.  9,016. 

Meherein  £t  al.  v.  Ball  et  al. 

Department  One.    FiUd  December  19,  1885. 

Salk  Subjfct  to  Grauers'  Rejection— Retention  or  Goods  bt  Vchdik. — Plaintiff*  sold 
and  delivered  to  defendants  a  certain  lot  of  wool  at  a  given  rate  per  pound  "  suhiect  to 
graden'  rejection."  The  term  graders*  rejection  meant  that  upon  receipt  of  the  wool  by  the 
vendees  they  would  place  it  in  the  hands  of  wool  graders,  for  the  purpose  <if  ascertaiBinff 
what  portitm,  if  any,  was  inferior,  for  which,  after  notice  to  the  veniors,  a  deduction  from 
the  contract  price  was  to  be  allowed  to  the  vendee.  The  custom  of  the  place  of  sale  required 
the  graders  to  examine  the  wool  fleece  by  fleece.  Hdd,  that  it  was  the  duty  of  the  defeiidaDt* 
to  have  the  examination  conducted  in  such  manner;  that  upon  their  failure  so  to  do,  after 
retaining  the  wool,  they  were  liable  for  the  contract  price;  ana  this  although  after  the  plaintiffs' 
refusal  to  abide  by  their  rejection,  they  offered  to  have  it  graded  fleece  by  fleece. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiffs,  and  from 
an  order  denying  the  defendants  a  new  trial.  The  opinion  states  the 
facts. 

Chickeinvg  dk  Thomas,  for  the  appellants. 
Mich.  MuUany  and  Joseph  Hutchinson,  for  the  respondents. 
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Bo8S,  J.  The  complaint  oharees,  and  defendants  by  their  plead- 
ing admit,  that  the  piaintiflb  sold  and  delivered  to  defendants  a  cer- 
tain lot  of  wool  at  tne  rate  of  twenty  and  one-half  cents  per  ponnd 
*' subject  to  graders*  rejection."  It  is  alleged  in  the  complaint  that 
the  term  '*  graders*  rejection '*  was  understood  by  the  parties  to 
mean,  and  is  generally  understood  among  wool  dealers  in  the  city  of 
San  Francisco,  where  the  transaction  occurred,  to  mean,  that  upon 
the  receipt  of  the  wool  b^  the  defendants  they  should  place  it  in 
the  hands  of  persons  skilled  in  grading  wool,  known  as  wool- 
graders,  for  the  purpose  of  ascertaining  what  portion,  if  any,  of  the 
wool  is  taggy  and  scabby,  and  if  any  portion  of  it  should  oe  found 
to  be  taggy  and  scabby,  that  defendants  should  forthwith  notify 
plaintiffs  and  furnish  them  with  a  certificate  of  the  graders  to  that 
effdct,  giving  the  weight  and  amount  of  the  wool  found  taggy  and 
scabby,  which  should  be  deducted  from  the  gross  amount  delivered 
to  the  defendants  and  returned  to  plaintiffs,  and  the  balance  of  such 
gross  amount  should  be  paid  for  forthwith  at  the  rate  per  pound 
agreed  on — ^plaintiffs  to  be  apprised  of  the  result  of  the  grading 
within  a  reasonable  time,  in  this  case  ten  days,  from  the  delivery  of 
the  wool  to  defendants. 

The  meaning  of  the  term  '*  graders'  rejection,"  as  alleged  by  the 
plaintiffis,  is  not  controverted  by  the  defendants,  except  they  allege 
in  their  answer  tbat  it  also  includes  the  right  of  the  graders  to  reject 
any  or  all  wool  of  a  substantially  different  character  from  that  pur- 
chased. 

Thirty-three  of  the  fort^  sacks  of  the  wool  delivered  to  defendants 
were  graded  and  accepted  by  defendants,  and  by  them  shipped  East; 
and  they  also  took  from  one  or  two  of  the  remaining  sacks  enough 
wool  to  fill  an  order  they  then  had.  But  all  these  remaining  sacks 
the  defendants  claimed  to  have  been  rejected  by  the  graders,  and 
that  the  plaintiffs  were  notified  of  such  fact  within  a  reasonable 
time.  But  the  plaintiffs,  upon  receiving  the  notice,  contended  that 
the  wool  had  not  been  graded  in  accordance  with  custom  and  the 
understanding  of  the  parties,  in  that  the  bales  claimed  to  have  been 
rejected  were  not  examined  fleece  by  fleece,  and  refused  to  abide  by 
the  rejection.  At  the  trial  in  the  court  below,  a  good  deal  of  testi- 
mony was  given  as  to  the  custom  in  San  Francisco  in  respect  to  the 
mode  of  grading — that  on  the  part  of  the  plaintiffs  tending  to  show 
that  the  custom  requires  the  grading  to  be  done  fleece  by  fleece, 
whereas  that  on  the  part  of  the  defendants  tended  to  show  that,  by 
the  custom  prevailing  among  dealers  in  wool  at  this  place,  it  was 
sufficient  for  the  graders  to  rip  the  sack  open  from  one  end  to  the 
ether,  and  through  such  opening  condact  their  examination.  With- 
out conflict,  the  evidence  shows  that  the  latter  was  the  method 
adopted  by  the  graders  in  this  instance.  But  appellants'  counsel 
say  that  the  evidence  also  shows,  without  conflict,  that  when  the 
plaintifis  objected  to  the  report  of  rejections  made  by  the  graders, 
the  def^idants  at  once  offered  to  have  the  remaining  sacks  graded 
fieeoe  by  fleece,  and  plaintiffs  refused.    But,  notwithstanding  suc^ 
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refusal,  it  was  not  only  the  right,  bat  the  duty,  of  defendants  to 
have  the  grading  eondaoted  fleece  by  fleece;  for,  in  view  of  the  ver- 
dict upon  the  conflicting  evidence,  we  mast  take  it  that  the  costom 
so  reqaired.  They  failed  in  that  duty,  althoagh  retaining  the  wool 
in  their  possession,  and,  so  far  as  appears,  still  retaining  it.  Baoh 
being  the  case,  we  are  of  opinion  that  they  become  liable  to  the 
plaintiffs  for  the  fall  amoant  delivered  to  them  at  the  rate  per 
poand  agreed  on.  A  part  of  this  amoant  was  paid  prior  to  the 
bringing  of  the  action,  and  for  the  balance  the  plaintiffs  properly 
recovered  judgment  in  the  coart  below. 

Judgment  and  order  affirmed. 

MoKee,  J.,  and  MoEiNStar,  J.,  concarrei. 


No.  9,042. 

Lewis  et  al.  v,  Steigeb  et  al. 

Department  One,    Filed  December  19,  1886, 

Etidbnce— Cross-Ex AMiNATiON— Impeachment  of  Witness.— Where  a  witnen  for  the 
plaintiff  denies,  on  croas-examination.  that  hn  offered  to  procure  teetimoDV  for  the  defendant, 
for  a  money  consideration,  the  defendant  is  entitled  to  give  evidence  to  the  oontrary.  Such 
case  is  an  exception  to  the  rule  that  if  a  question  is  put  to  a  witness  which  is  collateral  or 
irrelevant  to  the  issue,  his  answer  cannot  be  contradicted  by  the  party  who  asked  the  ques- 
tion, but  is  conclubive  against  him. 

Appeal  from  a  judgment  of  the  .saperior  coart  of  the  city  and 
county  of  San  Francisco  entered  in  favor  of  the  plaintiffs,  and  from 
an  order  denying  the  defendants  a  new  trial.  The  opinion  states 
the  facts. 

C.  H.  Parker  and  J.  J.  Bart,  for  the  appellants. 
Boche  &  Desbeck,  for  the  respondents. 

Boss,  J.  On  the  trial  of  this  cause  in  the  court  below,  one 
Knight  was  examined  as  a  witness  in  rebuttal  and  gave  testimony 
material  for  the  plaintiff;  on  cross-examination  he  was  asked  in  effect 
if  he  had  not,  at  a  certain  time  and  place,  proposed  to  the  defendant 
to  procure  testimony  for  him  in  the  case  upon  the  payment  by  de« 
fendant  of  two  hundred  and  fifty  dollars.  Knight,  having  answered 
in  the  negative,  the  defendant  was  called  in  his  own  behalf  in  sor- 
rebuttal,  for  the  purpose  of  showing  that  such  a  proposal  had  been 
made  by  Knight,  and  of  thus  impeaching  his  testimony.  To  this 
plaintiff  objected,  upon  the  ground  that  as  the  transaction  for  the 
purchase  of  testimony  was  a  matter  purely  collateral  to  the  iasnes  in 
the  case,  and  was  brought  out  by  defendant  on  cross-examination, 
he  was  concluded  by  the  answers  given.  The  objection  was  sus- 
tained and  the  ruling  of  the  court  in  that  regard  constitutes  the  ground 
of  the  appeal. 

The  ruling  was  erroneous.    The  case  comes  within  the  exception 
to  the  rulci  that  if  a  question  is  put  to  a  witness  which  is  ooUateral 
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or  irrelevant  to  the  issae,  his  answer  cannot  be  contradicted  by  the 
party  who  asked  the  qnestion,  bat  is  conclasive  against  him.  It 
does  not  admit  of  doubt  that  if  Knight  did  in  fact  offer  to  procure 
testimony  for  defendant,  in  the  case  for  a  money  consideration,  it 
was  a  corrupt  proposal,  and  would  tend  to  impeach  the  testimony 
that  he,  himself,  had  given.  ''The  rule  will  be  found  a  general 
one/'  said  the  court  in  Morgan  v.  Fries,  15  Barb.,  354, ''  and  will  be 
sastained  by  the  cases,  that  when  the  witness  on  his  cross-examina- 
tion denies  a  particular  fact  going  barely  to  impeach  his  general 
character  and  credit,  witnesses  cannot  be  called  to  contradict  him. 
Bat  a  distinction  is  made  between  the  right  to  contradict  the  witness 
in  respect  to  any  fact  relating  to  his  conduct  in  the  particular  cause, 
and  the  right  which  goes  to  the  point  of  his  being  a  man  worthy 
of  credit  generally.  This  distinction  was  taken  by  the  court 
in  Tervins  case,  2  Gamp.,  647.  The  distinction,  however,  has 
sometimes  been  overlooked,  as  was  done  by  Lawrence,  Justice, 
in  Harris  v.  Luppet,  2  Camp.,  638,  decided  at  nisi  priua.  This 
case  was  undoubtedly  wrongly  decided,  and  the  principle  was  applied 
in  the  haste  of  nisi  priua.  It  is  not  to  be  doubted  that  wnere  a 
witness  for  the  defendant  has  attempted  to  dissuade  one  of  the 
plaintiff's  witnesses  from  attending  the  trial,  and  denies  on 
his  cross-examination  that  he  has  done  so,  the  plaintiff  is  enti- 
tled to  give  evidence  to  contradict  him  in  this  respect.  Such 
eyidence  is  addressed  to  his  conduct  in  the  particular  suit,  and 
ought  to  detract  very  much  from  his  credit  in  the  suit;  and  such 
evidence  is  admissible  to  affect  the  credit  of  the  witness  in  the  par- 
ticular case:  At  wood  v.  Welton,  7  Oonn.,  66;  2  Gamp.,  637.  And 
so  in  the  case  under  consideration,  it  was  competent  for  the  defendant 
to  show  that  the  witness  Miller  had  endeavored  to  corrupt  the  wit- 
ness Webster  and  induce  him  to  swear  false  in  this  particular  suit, 
to  the  prejudice  of  defendant."  See,  also,  Davis  v.  Boby,  64  Me., 
427;  State  v.  Patterson,  2  Iredell,  346;  State  v.  Roberts,  81  N.  0., 
65;  Bullard  v.  Lambert,  40  Ala.,  204;  1  Greenleaf  on  Ev.,  sec.  462; 
2  Taylor  on  Ev.,  sec.  1,451. 

The  record  shows  that  the  attention  of  the  witness  Enight  was 
sufficiently  called  to  the  subject  and  his  denial  sufficiently  explicit 
to  allow  tne  contradictory  evidence  offered  by  defendant. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 

MoKbe,  J.,  and  McKinstby,  J.,  concurred. 


436  Wbbt  X)oast  Bepobteb.  [Sup.  Ct.  Cal. 

No.  9,254. 

In  be  Smith. 

DeparhMTU  One,    Fiied  December  19,  1885, 

Banketjptct— No  Discharge  in  State  Court^  After  Refusal  m  UNiTEa  States  Db- 
TRICT  Court.  —The  jurisdiction  acquired  by  the  I>  nited  States  district  coart  in  a  proceeding 
in  bankruptcy  is  exclusive.  Consequently ,  an  insolvent  who  has  been  refused  a  discharge 
from  his  debts,  in  such  court,  can  not  be  discharged  from  the  same  debts,  io  a  state  court, 
under  the  insolvency  act  of  1880. 

The  Same— Discharge— Prior  Benefit  of  Act.— Under  such  act  no  discharge  can  be 
granted,  if  the  debtor,  in  case  of  voluntary  insolvency,  has  received  the  benefits  of  that  or 
any  other  act  of  insolvency  or  bankruptcy  within  three  years  next  preceding  bis  application 
for  discharge. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco.    The  opinion  states  the  facts. 

Williama  dk  Bixler,  for  the  appellant. 

0.  F.  Gordon,  E.  B.  Young  and  H.  O.  Piatt ,  for  the  respondent. 

Boss,  J.  That  the  judgment  of  the  court  below  granting^  the  peti- 
tioner a  discharge  from  his  debts  is  erroneous  is  clear.  The  debts 
from  which  he  sought  to  be  discharged  by  the  proceedings  in  the 
court  below,  which  were  had  under  me  state  insolvency  act  of  1880, 
were  incurred  and  were  existing  prior  to  August  30,  1878.  On  that 
day  this  petitioner  filed  a  petition  in  the  district  court  of  the  United 
States  in  and  for  the  district  of  California,  praying  to  be  adjudged  a 
bankrupt  pursuant  to  the  provisions  of  the  then  bankrupt  act  of  the 
United  States,  and  to  be  discharged  from  his  debts  provable  there- 
under; knd  such  proceedings  were  had  that  on  the  tbirty^firstday  of 
August,  1878,  the  petitioner  was  duly  adjudged  a  bankrupt  by  the 
said  district  court,  and  subsequently  an  assignee  of  his  estate  duly 
appointed,  to  whom  all  the  property  of  the  bankrupt  was  duly  as- 
signed. In  due  course  of  proceeaings,  the  petitioner  filed  a  petition 
for  a  certificate  of  final  discharge,  which,  coming  on  regularly  to  be 
heardy  was  by  the  court  denied,  and  judgment  entered  accordingly. 
It  is  well  settled  that  the  jurisdiction  acquired  by  the  United  States 
district  court  in  the  matter  is  exclusive.  The  iudgment  appealed 
from  purports  to  discharge  petitioner  from  debts  from  which  the 
United  States  court,  having  jurisdiction  of  the  matter,  refused  to 
discharge  him.  It  is  clear  that  the  state  insolvency  act  affords  no 
warrant  for  such  a  judgment,  nor,  indeed,  for  any  of  the  proceedings 
on  the  part  of  the  petitioner.  One  of  the  provisions  of  that  act  is 
that  the  petitioner  shall  surrender  his  property,  books,  etc.,  for  the 
-benefit  of  his  creditors.  But  petitioner  took  his  property  to  another 
forum  and  comes  here  to  be  discharged  from  his  debts.  Besides, 
the  insolvent  act  of  1880,  in  terms,  provides  that  no  discharge  shall 
be  granted  if  the  debtor,  "in  case  of  voluatary  insolvency,  has  re- 
ceived the  benefits  of  this  or  any  other  act  of  insolvency  or  bank- 
ruptcy within  three  years  next  preceding  his  application  for  dis- 
charge." 

Judgment  reversed  and  cause  remanded,  with  directions  to  the 
court  below  to  dismiss  the  proceedings. 

MoKee,  J.,  and  MoKinstry,  J.,  concurred. 
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SUPREME  COURT  OF  OREGON. 
Dawbon  v.  Downing  et  al. 

FiUd  ir<nfemberSO,  1886. 

AsaiOHiEENT  FOB  BiNXFiT  OF  GusDiTOiia— Fraud— SiTTiNO  AsiDB. — Ordinary  contract 
oediton,  who  have  not  reduced  their  claims  to  iudgment,  or  proved  them  under  the  insol- 
Tency  act,  cannot  have  a  general  aaeiniment  for  the  benefit  of  creditors  set  aside,  on  the  ground 
that  the  same  is  fraudulent  as  to  creditors. 

Appeal  from  the  oirouit  court.    The  opinion  states  the  facts. 

Wm.  Holmes  and  Samud  Bxchardaon^  for  the  appellant. 

Wm.  Bamaey^  for  respondent  Co£fey;  TUnum  Ford,  for  respond- 
eats  Gilbert  and  John  W.  Minto. 

Thaysb,  J.  This  case  comes  here  npon  appeal  from  a  decree 
entered  upon  a  decision  sustaining  a  demurrer  to  a  complaint. 

It  is  alleged  in  the  complaint  that  the  respondent  James  Ooffey 
hftd  a  stock  of  furniture  and  tobacco  and  cigars,  and  for  a  long  time 
had  been  engaged  in  a  general  merchandise  business,  vending  said 
articles;  that  he  became  indebted  to  divers  parties,  on  account  of 
said  business,  amounting  to  four  thousand  dollars,  and  was  owing 
other  liabilities  amounting  to  seven  hundred  dollars;  that  he  was 
indebted  to  the  respondents  A.  T.  and  F.  N.  Gilbert,  partners  under 
the  firm  name  of  Gilbert  Brothers,  in  the  sum  of  six  hundred  and 
fifteen  dollars  and  fifty  cents,  and  that  he  owed,  or  pretended  to 
owe,  the  respondent  Johannah  Ooffey,  who  is  the  wife  of  said  James 
Coffey,  seven  hundred  dollars;  that  he  was  insolvent,  and  contem- 
plated insolvency,  and  while  in  that  condition,  and  on  the  eleventh 
day  of  December,  1884,  he  made  a  general  assignment  to  the  re- 
spondent Downing,  of  all  his  property  for  the  benefit  of  his  credi- 
tors; that  on  the  ninth  day  of  December,  1884,  said  James  Ooffey, 
bein^  then  insolvent  and  intending  to  make  the  said  assignment, 
entered  into  an  agreement  with  the  said  Gilbert  Bros. ,  whereby,  an<} 
is  a  part  of  the  same  transaction,  with  the  said  assignment,  and  for 
the  purpose  of  preferring  the  said  Gilbert  Bros,  in  the  payment  of 
flieir  sud  demand,  over  other  of  his  creditors,  executed  to  the  said 
Gilbert  Bros,  a  chattel  mortgage  upon  a  large  portion  of  his  said 
property,  oonsistin^  of  the  said  furniture;  that  on  the  tenth  day  of 
December,  1884,  said  James  Ooffey ,  while  in  the  condition  mentioned 
and  intending  to  make  the  said  assignment,  entered  into  an  agree- 
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ment  with  his  wife,  the  said  Johanna  Coffey,  whereby,  and  as  apart 
of  the  same  transaction  with  said  assignment,  and  with  a  similar 
design  of  preference  of  payment  of  her  demand,  exeonted  to  her  a 
bill  of  sale  of  the  said  stock  of  tobacco  and  cigars,  and  pnt  her  in 
nominal  possession  thereof;  that  soon  after  the  execation  of  said 
chattel  mortgage  to  said  Gilbert  Bros. ,  the  respondent  John  Minto, 
acting  for  them,  wrongfally  took  possession  of  the  property  incladed 
in  the  said  chattel  mortgage  and  converted  it  to  their  own  use;  that 
it  was  worth  two  thousand  five  handred  dollars;  that  at  the  time 
said  James  Coffey  executed  said  chattel  mortgage  and  bill  of  sale  he 
was  indebted  in  a  large  amount  to  divers  persons  on  account  of  said 
business,  as  before  mentioned;  that  said  creditors  last  referred  to 
assigned  their  claims  to  said  appellant;  that  he  has  no  property  out 
of  which  to  recover  said  claims,  except  the  property  included  in  said 
chattel  mortgage  and  bill  of  sale,  and  that  if  the  owner  of  said  claims 
is  compelled  to  take  his  distributive  portion  of  said  property  in  the 
hands  of  said  assignee,  and  not  allowed  any  portion  of  the  property 
mortgaged  and  sold,  as  mentioned,  he  will  not  realize  more  than 
from  five  to  ten  per  cent;  that  said  assignee  is  acting  in  good  faith 
so  far  as  his  said  trust  is  concerned,  but  is  powerless  to  question  the 
validity  of  the  said  instruments;  that  th*e  assignment  to  him  was  not 
made  in  good  faith.     Baid  complaint  contained  a  prayer  for  an  ac- 
counting for  said  property  mortgaged  and  pretended  to  be  sold,  and 
that  it  be  transferred  into  the  hands  of  an  officer  of  the  court;  that 
the  said  assignment  be  set  aside,  and  the  assignee  account  for  the 
property  in  his  hands  and  pay  it  over  to  such  officer,  to  the  end  that 
all  the  property  of  the  said  James  Coffey,  including  that  mortgaged 
and  pretended  to  be  sold  to  his  wife,  be  distributed  among  the  cred- 
itors of  the  said  Coffey  in  accordance  with  equity,  etc. 

The  demurrer  to  the  complaint  was  upon  two  grounds,  first, 
because  they  were  two  causes  of  suit  improperly  united,  and  second, 
because  the  said  complaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  suit.  The  second  ground  is  the  more  important  one. 
It  raises  the  question  as  to  whether  creditors  at  large,  having  mere 
legal  claims  against  a  debtor  on  account  of  ordinary  contract  debts, 
have  a  right  to  go  into  a  court  of  equity  to  enforce  them  where  the 
debtor  has  attempted  to  dispose  of  his  property  in  order  to  defraud 
them. 

That  a  general  assignment  for  the  benefit  of  creditors  may  be  set 
aside  when  made  in  violation  of  the  insolvent  law  there  can  be  no 
question;  but  whether  it  can  be  done  by  an  ordinary  creditor  of  the 
insolvent  before  he  has  obtained  a  judgment  upon  his  claim  or  in 
some  manner  secured  a  lien  upon  the  debtor's  property,  is  more 
serious.  I  am  strongly  of  the  impression  that  he  cannot.  Where  a 
debtor  attempts  to  dispose  of  his  property  in  any  wav,  in  order  to 
defraud  his  creditors,  they  mav  proceed  and  attach  by  taking  it 
from  the  debtor,  or  by  garnishment,  if  in  the  hands  of  anoSier 
party.  They  may  pursue  this  remedv  in  case  of  a  general  assign- 
ment for  the  benefit  of  creditors  if  it  be  fraudulent:  Moss  v.  Hum- 
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phrey,  4  Green,  Iowa,  443;  Burrows  v.  Lehndorff,  8  Iowa,  96;  Bable 
Y.  McDonaUd,  18  Iowa,  493.  I  oite  these  authorities  with  more 
confidence  from  the  fact  that  oar  insolvent  law  was,  to  a  great  extent, 
taken  from  the  Iowa  law  upon  that  subject.  The  creditors  may 
also  in  such  a  case,  proceed  and  recover  judgment  at  law,  and,  after 
exhausting  the  ordinary  legal  remedy  to  enforce  payment,  commence 
a  suit  in  ecjuity  in  the  nature  of  a  creditor's  bill  to  obtain  satisfac- 
tion of  their  claims. 

An  attempt  to  defraud  creditors  through  the  means  of  the  insol- 
yent  law,  is  as  mischievous  as  an  attempt  to  effect  it  in  an^  other 
way,  and  a  court  of  equity  would  lend  its  aid  to  prevent  it  in  that 
case  as  readily  no  doubt  as  in  any  other,  but  it  would  not  exercise 
principal  jurisdiction,  would  only  furnish  the  creditor  auxiliary 
assisttmce  to  obtain  his  right.  It  would  never  attempt  to  enforce 
the  payment  of  contract  debt«  except  under  particular  circum- 
stances. It  must  be  a  case  where  a  fund  has  been  set  apart,  or  in 
some  manner  devoted  to  the  payment  of  a  class  of  debts,  before 
equity  will  interfere,  until  the  legal  remedy  is  exhausted,  such  as, 
in  a  case  of  prize  money  made  by  a  privateer  and  required  by  arti- 
cles to  be  distributed:  13  Yes.,  397;  the  assets  of  a  limited  part- 
nership where  the  statute  constituted  them  a  special  fund  for  the 
benefit  of  all  the  creditors  of  the  partnership :  Juness  v.  Lansing, 
7  Pai^e,  584;  and  the  like  cases. 

I  think  that  in  this  case,  if  the  appellant  had  proved  his  claim 
nnder  the  provisions  of  the  insolvent  act,  he  could  then  have  re- 
sorted to  equity  to  have  had  the  fund  applied  to  the  payment  of  the 
debt,  and  to  prevent  a  fraudulent  diversion  or  misapplication  of  it. 
The  assignment  vests  in  the  assignee  the  title  to  all  property  be- 
longing to  the  debtor  at  the  time  of  making  the  assignment.  The 
statute  as  printed  does  not  read  so,  but  it  is  on  account  of  typo- 
graphical error.  See  enrolled  act.  After  a  creditor  has  presented 
his  claim  under  oath  as  provided  by  the  act,  I  think  he  would  have 
such  an  interest  in  the  assets  of  the  insolvent  as  would  enable  him 
to  enforce  the  remedy  above  suggested.  He  certainly  ought  to 
after  its  allowance.  6ut  to  have  the  assignment  set  aside  and  the 
court  undertake  to  administer  upon  the  estate  as  prayed  in  the  said 
complaint  would,  to  my  mind,  be  an  unprecedented  proceeding. 
The  creditor's  claim  must  be  adjudicated  upon,  or  presented  and  al- 
lowed in  the  insolvent  proceedings,  before  the  aid  of  equity  could 
be  invoked. 

I  am  of  the  opinion,  therefore,  that  the  decision  sustaining  the 
demurrer  should  be  affirmed. 

Waldo,  C.  J.,  oonoubbino.  This  is  a  suit  brought  in  the  interest 
of  certain  alleged  creditors  of  James  Ooffey,  to  set  aside  certain 
conveyances  of  personal  property  made  by  Coffey  to  defraud,  as  al- 
leged, the  said  creditors.  There  is  a  fatal  objection  to  the  suit  in 
its  inception.  The  claims  of  the  complaining  creditors  have  not 
been  reduced  to  judgments,  and  executions  returned  unsatisfied. 
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Thej  are  all  simply  contract  creditors  alleging  a  simple  indebted- 
ness to  them  on  the  part  of  the  alleged  debtor.     Sach  suits  canaot 
be  maintained.    The   ^oond   of   equitable  jurisdiction  in  sach 
cases  is  fraud  in  the  disposal  of  the  debtor's  property,  and  which, 
unless  equitable  remedies  are  applied,  will  defeat  the  collection  of 
the  debt.    But  before  the  fraud  can  be  set  up,  the  legal  facts  which 
are  conditions  precedent  must  be  established.    That  they  must  be 
established  at  law  is  implied  in  the  nature  of  the  facts  themselres. 
It  is  exclusively  the  province  of  a  court  of  law  to  say  that  there  is  a 
legal  debt  and  that  it  cannot  be  made  at  law.    Therefore  a  credi- 
tor's bill  *'  must  be  preceded  by  a  judgment  at  law  establishing  the 
measure  and  validity  of  the  demand  of  the  complainant  for  which 
he  seeks  satisfaction  in  chancery:"  Smith  v.  B.  B.  Oo.,  99  U.  S., 
401,  and  see  Baxter  v.  Moses,  Supreme  Court,  Maine,  1885.    So  in 
Parish  v.  Lewis,  Freem.  Oh.,  Miss.,  306,  the  court  says:  *'  But  if 
you  wish  to  reach  equitable  assets,  or  other  things  not  subject  to 
execution  at  law,  you  must  show  that  you  have  exhausted  your  reme- 
dies at  law  by  a  return  of  an  execution  unsatisfied,  as  the  foundcUum 
of  your  right  to  come  into  this  court.    In  such  case,  the  complain- 
ant s  right  to  relief  in  this  court  depends  upon  his  having  run  his 
execution  at  law  without  being  able  to  satisfy  his  judgment.    It  is 
not  a  mere  technical  objection,  but  goes  to  the  very  foundation  of 
the  suit,  and  is  not  waived  even  by  a  general  answer.     The  com- 
plainant must  show  an  execution  returned  unsatisfied,  and  no  state 
of  facts  will  excuse  such  a  return :  Brinkerhoff  v.  Brown,  4  Johns. 
Ch  ,   671,   687;    McElwain  v.   Willis,   9  Wend.,  648;  Soriven  v. 
Bostwick,  12  McGord's  C,  416;  Hadden  v.  Spader,  20  Johns., 
654;  Moore  v.  Young,  1  Dana,  616. 

Hodges  V.  Silver  Hill  Mining  Co.,  9  Or.,  200,  was  not  a  suit  to 
reach  equitable  assets  of  the  debtor.  There  the  stockholders  were 
primarily  liable  in  equity.  Their  liability  may  be  likened  to  that 
of  a  guarantor  after  insolvency  of  the  principal  debtor  in  which  in- 
solvency may  be  proved  like  any  other  fact  in  the  cause  of  suit: 
Pars,  on  Notes  and  Bills,  142,  and  cases  cited. 

The  judgment  must  be  affirmed. 


SOHNEIDBB  t7.  SeABS. 
FUed  November  SO,  1885.       . 

Attaohiient  Pbocbedinos  ABE  Statdtoet,  Mid  unless  the  statute  is  strictly  punned,  no 
right  is  acquired  under  them. 

Attaohment  of  Personal  Pbopertt  how  Made.— Under  section  147  of  the  civil  code, 
personid  property  capable  of  manual  delivery  to  the  sheriff  and  not  in  the  possession  of  a 
third  person,  is  attached  by  taking  it  into  custody;  other  personal  property  by  leaving  a  certi- 
fied copy  of  the  writ  and  a  notice  specifying  the  property  attached.  As  to  sudi  latter  prop- 
erty, it  IS  not  sufficient  to  merely  post  a  copy  of  .the  attachment  on  tiie  property  claimed. 

The  Same— Expenses  of  Sheriff  in  Keeping  Propertt.— A  sheriff  is  entitled  to  be 
paid  for  the  necessary  expenses  incurred  by  him  in  taking  care  of  and  preserving  property  at- 
tached.   The  reasonableness  of  such  charges  should  be  determined  by  the  court 
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Thi  Sami— Pbocibdino  to  Tbt  Right  to  Pbopxbtt  Aitaohbd.— In  a  proceeding  to  try 
tbe  right  of  property,  taken  under  attacHment,  under  section  258  of  the  civu  code,  the  costs 
sod  dubniBements  must  be  paid  by  ihe  party  against  whom  the  verdict  is  given,  or,  if  no  ver- 
diet  be  given,  then  by  the  party  wno  withdrew  his  daim,  ur  directed  the  property  to  be  dis- 
chaiged.  The  coats  and  disbursements  in  such  proceeding  have  no  connection  with  the  costs 
and  diBbarsements  in  tiie  attachment  suit. 

Affbal  from  the  oiroait  ooart  of  Multnomah  county.  The  opin- 
ion states  the  facts. 

D.  OoodaeU  and  J.  V.  Beach^  lot  the  appellant. 
F.  F.  Drake,  for  the  respondent. 

TEAYEBy  J.  Appeal  from  a  judgment  of  the  circuit  court  for  the 
coiinfy  of  Multnomah. 

The  respondent  brought  an  action  against  the  appellant  in  said 
court  to  recover  money  collected  by  respondent  as  sheriff,  upon 
exeention  issued  from  a  judgment  in  fayor  of  respondent  against 
Bachman  Brotiiers,  and  which  the  respondent  had  failed  to  pay  over. 
The  judgment  against  Bachman  Brothers  amounted  to  two  thousand 
and  sixtMn  dollars  and  fifty-five  cents.  The  sheriff  realized  by  the 
sale  of  personal  property  upon  the  execution  two  thousand  and 
thirty-four  dollars  ana  eighteen  cents,  and  only  paid  over  one  thou- 
sand three  hundred  and  forty-nine  dollars  and  twenty-one  cents;  the 
balance  he  retained  for  fees  and  charges,  and  one  hundred  and  fif ty- 
seren  dollars  and  thirty-six  cents  thereof  to  satisfy  a  judgment  recov- 
ered by  one  Steams  Brothers  against  said  Bachman  Brothers  in 
justice^  court,  and  which,  he  alleged,  had  priority  over  the  judgment 
of  Schneider. 

The  complaint  in  the  action  was  at  great  len^;th,  and  to  which  was 
annexed  a  number  of  exhibits  which  were  therein  referred  to.  It  not 
only  contained  the  facts  constituting  the  cause  of  action,  but  the 
mdence  of  them.  Such  an  action  formeriy  was  an  action  of  assump- 
sit, or  case :  Shepard  v.  Hoit,  7  Hill,  N.  Y.,  198;  and  there  is  now  no 
necessity  of  aUeging  in  such  a  case  anything  beyond  the  facts  con- 
stitntin^  the  cause  of  action.  A  general  statement  of  the  recovery 
of  the  judgment  by  the  respondent  against  Bachman  Brothers,  the 
isBoance  of  execution  thereon,  the  realization  of  the  money  and  neg- 
lect to  pay  over  the  amount,  was  all  that  was  necessary  to  have  been 
alleged.  The  appellant  filed  an  answer  to  the  complaint  which  cov- 
ered a  large  area  of  ground,  and  the  two  presented  quite  extensive  and 
Tolaminous  pleadings.  The  court,  upon  motion  of  the  respondent's 
attorney,  struck  out  nearly  all  the  answer,  and  if  it  had  applied  its 
jndidal  pmning  knife  liberally  to  the  complaint,  it  would  have  left 
a  reasonably  moderate  issue  between  the  parties. 

The  gist  of  the  complaint  was  that  the  appellant  had  received  the 
money,  and  unjustly  and  wrongfully  retained  in  his  hands,  and  re- 
fnaed  to  apply  to  the  satisfaction  of  the  execution,  the  sum  of  six 
hundred  and  one  dollars  and  fiftv-six  cents  thereof,  over  and  above 
fees  allowed  by  law.  The  appellant  denied  that,  of  said  moneys  re- 
ceived by  him  under  said  writ  of  execution,  he  unjustly  or  wrong- 
fully retained  in  his  hands  said  sum,  or  any  sum;  denied  that  the 
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retnm  to  the  attachment  in  the  action  against  Bachman  Brothers  set 
forth  in  the  complaint  was  all  the  return  made  by  the  appellant,  and 
denied  that  the  appellant,  as  sheriff,  attached  the  two  safes,  or  either 
of  them,  mentioned  in  the  complaint,  except  snbject  to  a  prior 
attachment  in  favor  of  the  said  Stearns,  issued  in  tne  action  in  the 
justices's  court.  The  latter  two  denials,  however,  have  to  be  picked 
out  from  among  affirmative  matter  set  forth  as  a  defense,  and  were 
included  in  the  part  of  the  answer  stricken  out.  The  said  statement 
contained  an  account  of  expenses  the  appellant  claimed  to  have  in- 
curred in  taking  care  of  the  property  attached,  and  in  selling  it,  and 
in  defending  his  right  to  attach  and  hold  it  as  against  a  third  party 
who  claimea  its  ownership;  and,  also,  as  to  the  attachment  having 
been  served  subject  to  the  prior  attachment,  and  the  payment  of  the 
judgment  from  the  money  received  on  the  sale  of  the  property  to 
satisfy  the  judgment  recovered  in  the  justice's  court. 

The  denials  and  statements  were  loosely  made  and  many  of  the 
allegatiofis  of  affirmative  matter,  were  frivolous.    The  grounds  of 
the  motion  to  strike  out  the  part  of  the  answer  were  that  it  was 
'*  irrelevant  and  redundant."    After  it  was  granted,  and  the  appel- 
lant had  failed  to  amend  the  answer,  the  respondent's  attorney, 
moved  for  judgment  upon  the  pleadiuRs,  which  the  court  granted, 
and  thus  terminated  the  litigation  in  that  forum.    A  case  of  so  much 
importance  is  not  often  presented  in  which  the  pleadings  are  so 
clumsily  and  unskillfuUy  drawn,  and  the  whole  affair  so  ourtly  dis- 
posed of  upon  technicalities,  as  this  one.     Why  a  concise  statement 
of  the  facts  constituting  the  cause  of  action,  and  the  defense,  was 
not  set  forth  when  both  parties  were  represented  by  able  attorney, 
is  beyond  my  comprehension.    There  was  but  a  single  question  in 
the  case  to  oe  determined;  had  the  appellant  as  sheriff  paid  over  to 
the  clerk  of  the  court  all  the  money  realized  upon  the  execution  as 
required  by  law  ?    There  was  no  dispute  as  to  the  amount  received 
bv  him,  upon  the  sale  of  the  property,  held  under  the  attachment. 
Ijie  appellant  claimed  to  have  applied  the  portion  of  the  money  in 
controversy  to  the  payment  of  the  expenses  incurred  in  keeping  it, 
and  a  hundred  and  fifty-seven  dollars  and  thirty-six  cents  thereof, 
to  satisfy  the  Stearns  judgment.    If  the  said  expenses  were  legiti- 
mate,  and  the  Stearns  judgment  entitled  to  priority,   then  the 
appellant  as  sheriff  had  discharged  his  duty  and  was  not  liable. 

But  the  facte  set  out  in  the  answer  show,  I  think,  that  the  latter 

4'udgment  did  not  have  legal  preference  over  that  of  the  respondent's. 
[?he  appellant  avers  in  his  answer,  after  setting  out  at  full  length 
the  commencement  of  the  action  in  the  justice's  court  and  the  issu- 
ance of  attachment,  that  said  attechment  was  placed  in  the  hands  of 
a  constable  for  service,  and  was  by  said  constable  executed,  by 
levying  the  same  upon  one  large  safe  together  with  other  personal 
property  then  in  the  office  of  the  defendants  in  the  writ,  at  No. — First 
street,  rortland,  Oregon ;  that,  thereafter,  on  November  6, 1883,  and 
after  the  time  for  answering  had  expired,  a  judgment  was  obtained 
in  the  said  action,  and  the  property  attached  ordered  to  be  sold.    It 
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woald  seem  to  appear  from  said  amended  retariiy  which  the  respond- 
ent's attorney  generously  made  an  exhibit  of  in  his  complaint,  that 
the  attachment  was  senred  by  posting  a  copy  on  the  safe  claimed  to 
havH  been  attached.  Section  147  of  the  civil  code  provides  how 
property  may  be  attached,  viz.:  Personal  property,  capable  of 
mnuaal  delivery  to  the  sheriff  and  not  in  the  possession  of  a  third 
person,  shall  be  attached  by  taking  it  into  his  custody;  other  per- 
soual  property  by  leaving  a  certified  copy  of  the  writ  and  a  notice 
specifying  the  property  attached.  Attachment  proceedings  are 
statutory,  and  unless  the  statute  is  strictly  pursued  no  right  is 
acquired  under  them.  The  pleadings  or  exhibits  do  not  show  that 
either  of  the  safes  was  taken  into  custody  by  the  constable  or  any 
such  copy  of  the  writ  or  notice  served,  besides,  as  suggested  by  the 
respondentia  counsel  at  the  hearing,  the  sheriff  should  not  have 
undertaken  to  decide  any  such  question  of  preference.  He  could 
have  referred  the  matter  to  the  court  and  followed  its  direction 
concerning  the  course  to  be  pursued.  The  court  had  power  to  con- 
trol his  conduct  in  reference  to  the  affair,  section  884,  subdivision  5, 
civUcode,  and  he  could  have  submitted  the  question  to  it  and  been 
directed  as  to  his  duty  in  the  premises.  In  default  of  that  he  should 
have  exacted  a  bond  of  indemnity  before  paving  over  the  money, 
except  as  his  writ  commanded.  I  do  not  think  the  sheriff  justified 
in  paying  out  the  one  hundred  and  fifty-seven  dollars  and  thirty-six 
cents  upon  the  Steams  judgment. 

The  respondent's  counsel  contended,  upon  the  argument,  that  the 
sheriff  was  entitled  to  no  recompense  for  any  money  paid  out  for 
taking  care  of  the  property  while  under  attachment  and  execution; 
bnt  I  cannot  assent  to  that  view.  I  do  not  think  a  sheriff  has  any 
right  to  employ  keepers,  repair  the  property,  or  advertise  the  sale  of 
personal  property  in  a  newspaper,  and  charge  the  expense  as  a  part 
of  his  fees:  C/uttor  v.  Howe,  122  Mass.,  641.  It  is  his  duty  to  take 
the  property  into  his  custody  and  keep  it  until  it  is  finally  disposed 
of.  He  has  no  right  to  employ  an  army  of  keepers,  or  do  any  act 
at  the  expense  of  the  parties  or  of  the  property  unless  it  be  abso- 
lutely necessary  in  order  to  preserve  it.  There  may  be  expenses 
incurred  in  keeping  property  levied  upon  by  attachment  or  exe- 
cntion,  for  which  the  sheriff  should  be  reimbursed  beyond  the  stat- 
utory fees.  The  rule  laid  down  in  Murfree  on  Sheriffs,  I  think,  is 
correct.  The  author  says  that  "  the  general  principle  of  law  on  this 
subject  is  that  where  an  officer  is  required  to  perform  a  duty  involv- 
ing disbursements  of  money  out  of  pocket  he  must  be  reimbursed, 
and  consequently  the  necessary  expenses  incurred  by  a  sheriff  in 
taking  care  of  and  preserving  property  attached,  are  to  be  assessed 
and  paid  to  him  above  the  ordinary  caption  fee.  These  expenses 
do  not,  like  taxable  costs,  abide  the  result  of  the  suit,  but  consti- 
tute a  charge  upon  the  assets.  The  test,  however,  of  these  allow- 
ances is  their  necessity." 

Property  may  often  be  levied  upon  which  necessarily  requires  the 
expenditure  of  money.     Live  stock  might  require  to  be  fed.     Other 
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propertjimight  be  in  a  condition  to  require  something  done  at  onoe  to 
prevent  its  spoliation,  and  other  still  require  secure  storage  or  protec- 
tion. In  all  such  cases  the«officer  should  be  repaid  the  amount  of 
money  reasonably  expended  in  that  behalf.  But  in  all  cases  where 
it  is  possible  to  apply  to  the  court  for  directions  in  regard  to  such 
matters  the  application  should  be  made.  The  court  has  a  right  to 
control  the  sheriff  in  such. affairs,  and  its  attention  should  be  called 
to  the  matter  whenever  it  reasonably  cau  be,  and  I  believe  the  court 
should  audit  and  allow  the  expenses  in  all  such  cases.  Such  expen- 
ses come  out  of  the  proceeds  of  the  sale  of  the  property  when  sold, 
or  out  of  the  party  fading  to  sustain  his  writ.  They  are  allowed  the 
sheriff  as  a  matter  of  justice,  and  the  court  should  be  the  judge  in 
its  allowance,  and  not  the  sheriff,  as  he  is  a  party  in  interest. 

I  think  the  facts  set  forth  in  the  appellant's  answer  in  this  case 
show  that  he  was  entitled  to  be  paid  something  on  account  of  the 
expense  he  evidently  was  put  to  m  order  to  keep  the  property  after 
it  was  attached  until  it  was  finally  sold  on  the  execution.  I  do  not 
think  that  the  amount  he  may  have  paid  therefor  should  govern, 
for  he  may  have  been  extravagant,  but  he  should  be  allowed  such 
reasonable  sum  as  was  necessary  to  be  paid  in  order  to  keep  it 
roperly.  The  reasonable  expense  of  removing  and  storing  it  would 
e  a  proper  item  or  an  amount  that  would  cover  such  expense  in 
oase  the  appellant  followed  some  other  course.  Hiring  a  watchman, 
or  having  the  property  at  the  place  of  caption,  might,  in  some  oases, 
entail  as  little  expense  as  any  course  that  could  be  pursued,  but  if 
the  appellant  adopted  a  mode  of  keeping  the  property  where  a  less 
expensive  one  would  have  answered  as  well,  he  should  only  be  al- 
lowed the  amount  the  cheaper  mode  would  have  cost.  Tlie  case 
will  have  to  go  back  for  trial  upon  this  question. 

There  were  some  other  questions  presented  ^upon  the  argument 
which  I  have  not  deemed  necessary  to  notice,  further  than  the  al- 
lied hiring  of  the  keepers,  summoning  of  the  jurors  and  witnesses 
to  try  the  rights  of  properfy,  by  the  appellant  at  the  request  of  the 
respondent  and  of  the  promise  of  the  latter  to  pay  the  same.  The 
allegation  is  in  the  alternative.  It  is  to  the  effect  that  at  the  re- 
spondent's especial  instance  and  request  or  by  his  authorized  at- 
torney Frank  Y.  Drake,  the  appellant  hired  keepers,  etc.  It  is  too 
uncertain  to  serve  any  purpose  as  a  pleading.  It  was  contended 
upon  the  argument  that  an  agreement,  oetween  the  sheriff  and  the 
plaintiff  in  the  writ  in  regard  to  such  matters  would  be  good  and 
valid.  I  presume  it  might  be  in  some  instances;  where  it  did  not 
relate  to  tne  performance  of  a  duty  on  the  part  of  the  officer  en- 
joined by  law,  it  would  probably  be  valid  as  between  the  said 
parties.  But  I  very  much  doubt  whether  it  would  create  any  liability 
that  could  be  enforced  in  the  proceedings.  The  appellant's  ser- 
vices in  subpoenaing  witnesses  to  try  rights  of  the  property,  though 
subpoenaed  at  the  instance  of  the  respondent,  could  not  be  paid  from 
the  money  realized  upon  the  execution;  that  would  wrong  the  de- 
fendant in  the  execution.     Bachman  Brothers  had  the  right  to  have 
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that  monej  applied  upon  their  debt.  The  appellant,  however,  maj 
have  a  claim  against  the  respondents  therefor,  but  it  is  a  personu 
claim,  and  the  latter  mnst  look  to  the  claimant  of  the  property  in 
Uiat  contest  to  recover  the  amonnt  of  liabilitj  incurred  on  aocoant 
thereof. 

The  statute  provides  that  the  costs  and  disbursements  of  the  trial 
in  saoh  cases,  shall  be  paid  by  the  partv  against  whom  the  verdict 
is  given,  or  if  no  verdict  be  given  then  by  the  party  who  withdrew 
his  claim,  or  directed  the  property  to  be  discharged,  as  the  case 
may  be :  Sec.  268,  civil  code.  The  costs  and  disbursements  in  such 
a  proceeding  have  no  connection  with  the  costs  and  disbursements 
in  the  action,  the  adjustment  and  payment  of  the  former  are  regu- 
lated in  the  proceeding  in  which  they  are  created  and  the  appellant 
had  no  right  to  include  them  in  his  fees  or  chaises  in  the  original 
action. 

The  judgment  must  be  reversed  and  a  new  trial  had  as  before  in- 
dicated. 


HuBST  V.  Bttbnside. 

FUed  November  SO,  1S8S. 

£vii>BNOi— YoLONTABT  W1TNI88— NoN-PATMKNT  OF  Fu8.  —The  faots  that  a  witaeu  was 
not  subpoeDaed  by  the  party  calliog  him,  and  attended  the  trial  from  a  distance,  without  any 
fees  being  paid  to  him,  are  not  of  sufficient  importance  to  justify  the  jury  in  drawing  any  in- 
fiezence  therefrom  prejudicial  to  the  witness. 

Abguiukt  or  Codnsbl  may  bb  Lihitbd.— Under  section  194  of  the  civil  code,  the  trial 
eotort  bju  power  to  limit  the  time  in  which  counsel  can  address  the  jury  to  lees  than  two 


NjBOUOBNOB-^CoirrRiBUTOBY— OppATivB  AMOSQ  Machinbbt.— It  is  the  duty  of  an  oper- 
atiTe,  ennged  in  working  in  the  vidnitj  of  machinery,  to  exercise  his  thinking  faculties,  and 
piTe  csraof  attention  to  the  business  in  which  he  is  engaged.  If  he  fails  so  to  do,  and  is 
mjured  in  consequence,  he  is  guilty  of  such  contributory  negligenoe  as  to  prevent  his  main- 
taining^ an  action  therefor. 

Thb  Sajcy— Irstbuctioks  as  to  Cohtbibutort  Niouobhob.— Inan  action  to  recover  for 
a  no^igent  injury,  an  instmction  that  '*  one  party  cannot  recover  for  an  injury  occasioned 
by  tfie  negligence  of  another,  unless  he  himself  is  without  negligence  contributing  to  the 
iniary  complained  of,"  is  not  erroneous  in  notspecifjring  thedsgree  of  contaributory  negligence 
whsoh  will  prereDt  a  reooreiy,  if  the  instmetion  immediately  foUowing  supfdies  sudi  omis- 


AffbaIj  from  the  circuit  court  of  Multnomah  county.  The  opin- 
ion states  the  facts. 

A.  S.  Bennett,  for  the  appeUant. 
C.  A.  Dolph,  for  the  respondent. 

Thaxkb,  J.  Appeal  from  the  circuit  court  for  the  county  of  Mult- 
nomah, from  a  judgment  rendered  in  an  action  brought  by  the  appel- 
lant against  the  respondent,  to  recover  damages. 

It  ia  alleged  in  the  complaint  in  said  action,  in  substance,  that  on 
the  eleventn  day  of  March,  1883,  and  prior  thereto,  the  respondent 
was  the  owner  of,  and  engaged  in  running  and  operating  a  flouring 
mill  at  Oregon  City,  Oregon;  that  on  said  date,  and  for  several  weeks 
prior,  the  appellant  was  in  the  employ  of  the  respondent  in  and 
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around  (he  mill,  as  his  servant  to  watch  the  maohinerj  thereof  for  a 
compensatioQ  to  be  paid  therefor,  and  it  was  his  duty  to  ascertaiu 
when  said  maohinerj  was  heating  or  required  oil,  and  to  oil  it  when 
necessary;  that  on  said  eleventh  day  of  March,  1883,  and  for  a  long 
time  prior  thereto,  the  machinery  was  out  of  repair,  and  in  an  unsafe 
and  dangerous  condition,  and  the  wheels  upon  many  of  the  shafts 
belonging  to  the  machinery  were  fastened  there  by  keys,  which  was 
an  unnecessary,  dangerous  and  unsafe  way  of  fastening  them,  and 
that  said  keys  projected  out  from  the  ends  of  said  shafte  in  an  un- 
necessary and  dangerous  manner;  that  the  respondent  had  notice  of 
these  matters,  but  had  negligently,  and  with  cross  and  wanton  disre- 
gard of  the  safety  of  his  employees  generally,  and  of  the  appellant 
in  particular,  continued  to  operate  said  mill  and  to  permit  said  ma- 
chinery to  remain  in  such  unsafe  and  dangerous  condition;  than  on 
said  date,  and  in  consequence  of  said  respondent's  neglect  in  the 
premises,  one  of  said  keys  caught  appellant's  hand  while  he  was 
prudently  and  carefully  performing  his  duties  as  such  servant,  and, 
without  fault  upon  his  part,  threw  it  between  the  wheels  of  said 
machinery,  whereby  it  was  injured  to  such  an  extent  that  he  was 
obliged  to  have  two  of  the  fingers  amputated,  and  for  which  he 
claimed  general  and  special  damages  amounting  to  ten  thousand  dol- 
lars. The  respondent,  in  his  answer  to  the  complaint,  denied  all  the 
material  allegations  thereof,  and  alleged  affirmatively  that  the  injury 
was  received  in  consequence  of  the  appellant's  own  carelessness  in 
the  premises. 

The  issue  between  the  parties  involved  mainly  the  questions, 
whether  the  respondent  was  guilty  of  negligence  and  carelessness  in 
consequence  of  the  condition  of  the  mill  at  the  time  the  aifair  oc- 
carred,  and,  if  so,  was  the  appellant  careless  and  negligent  concern- 
ing the  matter,  and  did  his  carelessness  and  negligence  contribute  to 
the  injury?  The  evidence  seems  to  have  been  conflicting  as  to 
whether  the  mill  was  in  an  unsafe  and  dangerous  condition  as  alleged 
in  the  complaint,  and  as  to  whether  the  appellant  was  '  *  prudently 
and  carefully  performing  his  duties  as  such  servant "  at  the  time  he 
received  the  injury.  The  mill  seems  to  have  been  in  the  same  con- 
dition at  the  time  the  accident  happened  that  it  was  when  the  appel- 
lant commenced  his  term  of  service  on  the  first  of  January  preced- 
ing, though  there  was  evidence  tending  to  show  that  the  respond- 
ent's superintendent  had  promised,  upon  appellant's  complaining  to 
him,  to  have  it  repaired  as  soon  as  he  completed  a  contract  they 
were  then  working  upon,  but  did  not.  He  subsequently,  when  ap- 
pellant again  complained  to  him,  made  another  promise  to  remeay 
the  defect. 

The  jury  returned  a  verdict  in  favor  of  the  respondent,  upon  which 
the  judgment  appealed  from  was  entered.  The  grounds  of  error 
specified  in  the  notice  of  appeal  upon  which  the  appellant  relies  in 
tnis  court  are  the  following:  That  the  court  erred  in  sustaining  the 
respondent's  objection  to  questions  asked  upon  cross-examination 
by  appellant's  counsel  to  one  T.  0.  Miller,  a  witness  for  the  respond- 
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ent,  as  follows:  "  Who,  if  any  OQe,  served  the  sabpoBna  upon  yoa? 
Siate  whether  or  not  your  fees  were  tendered  yoa  at  the  time  the 
sabpoena  was  seryed  upon  yon  ?  State  what  aistanoe  yon  came  to 
attend  as  a  witness  in  this  case?"  And  in  the  court's  saying 
in  connection  therewith,  in  the  presence  of  the  jary,  ''that  the 
jnry  wonld  not  be  justified  in  drawing  any  inference  therefrom, 
dren  if  the  witness  were  shown  to  have  attended  without  any  sub- 
poena being  served  upon  him  at  all."  Also  in  limiting  the  counsel 
for  the  appelliuit  to  an  hour  and  a  half  in  which  to  sum  up  the  case 
to  the  jury.  And  in  the  court's  giving  certain  instructions  to  the 
joiy  which  will  hereafter  be  noticed. 

The  case  has  been  very  thoroughly  and  ably  presented  upon  both 
rides.  The  counsel  for  the  appellant  by  his  brief  and  argument 
has  shown  that  he  has  investigated  every  phase  of  it  with  the  closest 
semtiny.  Yet,  after  a  full  consideration  of  every  question,  I  am 
inclined  to  the  opinion,  that  his  points  are  not  well  taken.  The 
real  issne  between  the  parties  was  one  of  fact,  and  the  court  ought 
sot  to  disturb  the  finding  of  the  jury  unless  it  is  clearly  shown  that 
error  was  committed  at  the  trial. 

The  first  ground  of  error  cannot  possibly  be  maintained,  whether 
the  witness,  T.  O.  Miller,  was  subpoenaed  by  the  party  or  by  an 
officer,  or  was  not  formally  subpoenaed  at  all,  was  of  no  importance, 
nor  whether  any  fees  were  tendered  to  him,  nor  the  distance  he  came 
to  attend  as  a  witness.  If  he  had  come  voluntarily  in  order  to  be  a 
witness  in  the  case  it  might  have  shown  a  feeling  of  friendship  for 
the  party  who  called  him,  but  that  question  was  not  asked  him,  and 
those  that  were  asked  him  were  entirely  too  remote  to  elicit  any 
material  fact.  Suppose  he  had  answered  the  question  by  saying 
'*that  no  subpoena  had  been  served  upon  him,"  ''that  the  re- 
nwndent  had  represented  him  to  attend,  and  that  he  consented  to 
do  so;"  **  that  he  had  waived  the  formal  service  of  subpoena."  What 
possible  discredit  could  it  have  cast  upon  his  testimony?  And  the 
same  inquiry  may  be  made  if  he  had  answered  that  no  fees  were 
tendered  him.  I  think  the  court  concluded  rightly  "  that  the  jury 
▼ould  not  be  justified  in  drawing  any  inference  therefrom,  even  if 
the  witness  were  shown  to  have  attended  withgat  any  subpoena 
being  served  upon  him  at  all,"  and  it  might  havffadded  "without 
having  required  the  prepayment  of  his  fees." 

The  seeond  ground  of  error,  the  limiting  of  the  appellant's  counsel 
to  one  hour  and  thirty  minutes  in  which  to  argue  the  case  to  the 
joiy,  I  believed  to  be  more  serious,  as  I  had  always  entertained  the 
new  that  the  statute  gave  two  hours  on  a  side  in  such  cases.  It  reads 
as  follows:  "  Not  more  than  two  counsels  on  a  side  shall  be  allowed 
to  address  the  jury  on  behalf  of  the  plaintiff  or  defendant;  and  the 
iriiole  time  occupied  on  either  side  shall  not  exceed  two  hours  unless 
the  court,  for  special  reasons,  shall  otherwise  permiti"  Sec.  194, 
sab.  4,  civil  code.  But  a  careful  observance  of  the  language  will 
show,  I  think,  that  the  legislature  did  not  intend  to  grant  any  de- 
finite time  in  which  counsel  might  address  the  jury.    It  merely  pro- 
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yided  that  the  whole  time  oocupied  for  that  purpose,  should  not  ex- 
oeed  two  hours  on  a  side;  and  left  in  the  court  the  power  to  permit, 
for  speoial  reasons,  a  longer  time.  The  provision  was  a  restriotion 
npon  the  power  of  the  conrt;  it  cannot  permit  any  more  time  to  be 
occupied  than  that  unless  for  special  reasons.  Courts  at  common  law 
had  the  right  to  limit  the  time  counsel  should  occupy  in  addressing 
the  jury,  and  the  statute  confers  the  same  right.  It  is  included  in 
the  autiiority,  ''  to  control  in  furtherance  of  justice,  the  conduct  of 
its  ministerial  officers  and  all  other  persons  in  any  manner  connected 
with  a  judicial  proceeding  before  it,  in  eyei^  matter  appertaining 
thereto:'*  Sec.  884,  sub.  6,  ciyil  code.  The  legislature,  b^  the 
former  section,  limite  the  said  time  to  two  hours  on  a  side,  leavmg  in 
the  court  the  right  to  extend  it  for  good  reasons,  but  it  has  not  re- 
stricted the  power  of  the  court  from  limiting  it  still  more.  It  has  net 
interfered  with  the  power  of  the  court,  except  as  before  stated.  The 
latter  may  allow  counsel  to  occupy  two  hours  on  a  side  for  the  pur- 
pose mentioned,  but  it  has  no  authority  to  permit  them  to  occupy  a 
longer  time  unless  there  are  good  reasons  for  so  doing.  Its  power 
so  far  is  restricted,  but  in  no  other  particular.  A  trial  might,  and 
often  does,  take  such  a  course  that  only  a  single  question  of  fact  is 
left  for  the  consideration  of  the  jury,  and  that  may  involve  the  credi- 
bility of  but  one  witness;  in  such  case  it  would  require  a  great 
amount  of  patience  upon  the  part  of  a  niai  prius  judge  to  be  com- 
pelled to  sit  four  hours  and  listen  to  the  harangue  of  a  garrulous 
counsel. 

It  was  contended  by  the  appellant's  counsel  that,  irrespective  of 
the  statute,  the  circuit  court,  in  view  of  the  importamce  of  the  case, 
extent  of  the  testimony,  its  contradictory  character,  and  of  the  intri- 
cate points  of  law  involved  in  it,  abused  its  discretion  in  limiting 
the  time  as  it  did  herein.  However  that  may  have  been,  as  a  matter 
of  fact,  it  does  not  appear  with  sufficient  certainty  to  justify  our  in- 
terference with  the  judgment;  though  I  would  be  much  more  satis- 
fied with  the  proceeding,  if  the  court  had  allowed  counsel  two  hours 
upon  a  side,  yet  I  must  concede  that  the  presiding  judge  had  the 
better  opportunity  to  determine  that  matter. 

The  third  assigment  of  error  involves  the  correctness  of  the  fifth 
and  eighth  instr^ion  given  by  the  circuit  court  to  the  jury.  The 
following  is  a  copy  of  the  said  instructions  respectively:  ''Fifth. 
If  you  believe  from  the  evidence  that  the  plaintiff  knew  tne  position, 
condition  and  character  of  the  machinery  by  which  he  was  injured, 
and  could  have  reasonably  avoided  danger  by  approaching  the  same 
from  the  outward  revolutions  of  the  gear,  and  did  not  do  so  because 
he  did  not  think  to  look,  then  he  was  guilty  of  negligence  precluding 
his  recovery,  and  your  verdict  must  be  for  the  defendant. 

"Eighth.  It  was  the  duty  of  plaintiff  when  approaching  machin- 
ery about  which  he  was  employed,  both  to  think  and  look  in  order  to 
avoid  injury  from  such  machinery,  and  if  you  find  from  the  evidence 
that  the  injury  sustained  by  the  plaintiff  was  received  by  reason  of 
his  failure  to  think  or  look  as  to  what  he  was  doing,  he  was  guilty  of 


Sup.  Gt.  Or.]  HmtsT  t;.  Bubkside.  449 

sooh  n^ligenoe  as  precludes  his  recovery,  and  your  yerdici  should 
be  for  the  defendant." 

The  complaint  against  these  instructions  is,  that  they  were  given 
without  qualification;  that  the  circumstances  under  which  the  appel- 
lant was  situated  at  the  time  he  approached  the  machinery  to  ascer- 
tain whether  any  of  the  shafts  were  heating;  his  inexperience,  the 
machinery  having  been  previously  heating,  the  smell  of  burning  oil, 
and  the  necessity  of  haste,  were  disregarded;  that  the  evidence 
showed  an  emergency  had  arisen  and  the  court  did  not  allow  the 
jmy  to  consider  it;  that  it,  in  effect,  took  these  circumstances  from 
the  jury.  But  it  must  be  remembered  that  the  evidence  upon  that 
point  was  conflicting,  that  there  was  evidence  upon  the  side  of  the 
respondent  which  tended  to  show  that  the  machinery  in  aJl  respects 
was  in  good  condition,  and  ordinarily  safe;  that  the  key  did  not 
project,  and  that  it  would  not  be  dangerous  if  it  did;  that  it  was 
customary  to  permit  such  keys  to  project;  that  the  general  condition 
of  the  machinery  was  good;  that  the  appellant  should  have  ap- 
proached the  particular  gearing  from  the  other  side,  and  that  there 
was  nothing  to  prevent  him  from  so  doing;  that  the  appellant  had 
made  different  statements  in  relation  to  the  shaft  after  he  got  hurt, 
and,  at  some  five  or  six  different  times,  had  told  different  persons 
that  the  accident  was  caused  by  his  own  carelessness,  and  that  it 
would  not  have  occurred  if  he  had  not  been  in  su3h  a  hurry  to  get 
away,  so  as  to  have  a  few  hours  to  himself,  and  his  being  in  a  hurry 
and  lliinkinff  about  something  else,  at  the  time.  It  was  doubtless 
in  view  of  aU  the  testimony,  that  said  instructions  were  given.  The 
court  did  not  assume,  and  it  had  no  right  to  assume,  the  correctness 
of  the  testimony  on  either  side.  If  that  adduced  by  the  appellant 
had  been  conceded  to  be  true,  there  would,  from  the  appellant's 
8tandTK>int,  have  been  more  ground  for  complaint. 

It  cannot  be  maintained  tiiat  the  instructions  were  erroneous  as 
abstract  propositions.  The  fifth  one  is  to  the  effect,  that  if  the  ap- 
pellant knew  the  position,  condition  and  character  of  the  machinery 
by  which  he  was  injured,  and  could  have  reasonably  avoided  danger 
by  approaching  the  same  from  the  outward  revolutions  of  the  gear, 
and  did  not  do  so  because  he  did  not  think  or  look,  he  was  guilty  of 
such  a  degreee  of  negligence  as  to  preclude  his  recoveir.  1  think 
that  is  clearly  maintainable  as  a  correct  proposition  of  law.  The 
eighth  one  is  to  the  effect  that  it  was  the  duty  of  the  appellant  when 
approaohii^  machinery  about  which  he  was  employed,  both  "  to  think 
and  look  ^  in  order  to  avoid  injury  from  such  machinery,  and  if  he  re- 
eeiyed  the  injurj  by  reason  of  his  failure  to  ' '  think  or  look  "  as  to 
what  he  was  domg,  he  was  guilty  of  such  negligence  as  precluded 
his  recovery.  That  is  also  as  it  appears  to  me,  a  correct  proposition 
of  law,  nor  do  I  understand  that  the  appellant's  counsel  controverts 
either  of  these  conclusions,  but  he  contends  that  under  the  peculiar 
ebxmmstanoes  of  this  case,  they  are  incorrect,  because,  he  says,  the 
eridenoe  shows  that  the  state  of  affairs  before  mentioned  existed. 
He  cannot,  however,  maintain  that  the  evidence  adduced  by  the 
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appellant  maj,  and  doubtless  did^  tend  to  show  it,  bat  the  eTidenoe 
oi  the  respondent  showed  quite  to  the  contrary. 

It  may  oe  claimed  that  the  court,  admittiaff  the  correctness  of 
the  counsel's  position,  should  have  charged,  uiat  if  the  faois  were 
as  the  appellant  claimed,  that  the  appellant  did  not  "think  or 
look  "  in  conse<juence  of  the  exigency  of  the  case  and  the  flurried 
condition  of  mmd  he  was  in,  occasioned  thereby,  his  failure  to 
"think  and  look''  would  not  be  such  negligence  as  would  neces- 
sarily preclude  his  recovery,  or,  in  other  words,  that  the  jury  sboold 
take  such  facts  and  circumstances  into  consideration  in  determining 
whether  the  appellant  was  guilty  of  negligence  or  not.  But  the 
court  was  not  asked  to  charge  that,  nor  was  the  charge  it  gave 
necessarily  inconsistent  therewith,  and  the  instructions  referred  to 
were  not  in  and  of  themselves  erroneous.  If,  therefore,  the  appel- 
lant's counsel  is  correct  in  his  position  regarding  the  law,  in  such  a 
case,  it  does  not  follow  that  the  court  committed  error  as  alleged. 
This  view  of  the  case  did  not  probably  occur  to  the  mind  of  the 
court.  In  the  hurry  and  confusion  attending  a  jury  trial,  the  pre- 
siding judge  cannot  be  expected  to  instruct  in  regard  to  every  view 
in  which  the  facts  of  a  case  may  be  considered,  without  having  his 
attention  directed  to  it.  His  neglect  in  that  particular  should  not 
therefore  be  held  to  be  error  where  his  attention  was  not  direcdy 
called  to  the  matter  by  an  appropriate  prayer  for  instructions.  It 
is  unnecessary  to  speculate  upon  the  consequences  that  would  have 
followed  if  such  an  instruction  upon  the  point  under  consideration 
had  been  asked  and  refused.  I  am  inclined  to  believe,  howeyer, 
that  if  the  facts  were  as  the  appellant  claimed,  in  regard  to  the  con- 
dition of  the  mill  and  machinery,  and  that  the  other  oiroumstancee 
existed  when  the  injury  was  received,  the  question  of  appellant's  neg- 
ligence should  have  been  submitted  to  the  jury,  and  been  determined 
in  view  of  those  facts  and  circumstances.  Whether  a  person  in  a  cer- 
tain affair  has  acted  carelessly  and  imprudently  or  not,  depends 
very  much  upon  the  condition  in  which  he  is  placed.  The  same 
prudence  and  deliberation  would  not  be  expected  from  him  in  case 
a  house  was  on  fire  as  would  be  in  ordinary  occurances.  But  the 
view  we  have  taken  of  this  matter  renders  it  unnecessary  to  express 
any  opinion  upon  that  point.  It  is  sufficient  to  determine  that  the 
two  instructions  considered  were  not  erroneous  as  given,  whatever 
might  have  been  the  case  if  prefaced  as  before  suggested. 

This  court,  in  Stone  v.  Oregon  City  Manuf.  Co.,  4  Or.,  52,  held 
that  the  refusal  of  an  instruction,  similar  in  terms  to  the  said  two 
instructions,  was  error,  and  reversed  the  judgment.  The  court  there 
said  '*  that  there  is  very  little  machinery  in  a  woolen  mill  but  what 
is  dangerous  to  careless  and  thoughtless  operatives;  consequently, 
we  hold  that  it  was  the  daty  of  respondent,  while  enga^;6d  in  work- 
ing in  the  vicinity  of  such  machinery,  to  exercise  his  thinkinff  facul- 
ties, and  give  careful  attention  to  the  business  in  which  he  was 
engaged.  If  he  failed  to  do  so,  and  was  injured  in  consequence 
thereof,  it  was  such  neglig'^ice  as  contributed  to  his  own  injury,  and 
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would  preyent  his  reooyery  in  the  action. "  This  I  belieye  to  be  the 
general  role  in  such  oases,  and  it  is  deoisiye  of  the  present  ques- 
tion. If  the  facts  and  oiroamstances  surrounding  the  affair  in  which 
ihe  party  receiyed  the  injury  were  such  as  to  excuse  him  from 
that  degree  of  care  and  thoughtfulness  a  prudent  man  would  ordi- 
narily exercise,  they  should,  1  think,  be  taken  into  consideration  by 
the  jnry  in  determining  the  question  of  the  party's  negligence;  but 
where,  as  in  this  case,  such  facts  and  circumstances  are  controyerted, 
and  the  court  fail  to  call  the  attention  of  the  jury  to  them,  the  coun- 
sellor the  party  should  so  frame  the  instruction  desired  as  to  secure 
their  beneftb  in  case  they  are  found  to  exist.  The  true  test  as  to 
whether  the  parly  is  chargeable  with  negligence  in  such  a  case  is, 
whether  the  act  is  such  that  a  man  of  ordinary  prudence  would  not 
ha?e  done  it  under  all  the  circumstances. 

The  fourth  and  last  ground  of  error  this  court  is  required  to  con- 
sider is  the  correctness  of  the  seyenth  instruction  giyen  to  the  jury. 
The  following  is  a  copy  of  the  said  instruction : 

'*  7.  It  is  a  general  principle  that  a  person  cannot  recoyer  for  an 
bjary  occasioned  by  the  negligence  of  another,  unless  he  himself  is 
without  negligence  contributing  to  the  injury  of  which  he  com- 
plains. If,  therefore,  you  find  from  the  eyidence  that  the  negligence, 
eareleesness,  or  want  of  care,  on  the  p€u*t  of  plaintiff,  contriDuted  to 
the  injury  of  which  he  complains,  he  cannot  recoyer  in  this  action, 
and  your  yerdict  must  be  for  the  defendant." 

The  appellant's  counsel  contends  that  the  instruction  is  incorrect, 
in  not  specifying  the  degree  of  negligence  that  must  contribute  to 
the  injury,  to  preyent  a  recoyery;  that  there  are  three  degrees  of 
negligence — slight,  ordinary  and  gross;  and  that  a  party  may  con- 
tribute slight  negligence  to  the  injury,  and  still  recoyer  on  account 
of  the  negligence  of  the  adyerse  party. 

The  instruction  was  eyidently  intended  only  to  lay  down  the  or- 
dinary rule  upon  the  subject,  and  the  language  employed  is  the 
same  that  is  commonly  used  in  stating  the  general  principle  which 
governs  in  such  cases.  The  jury  could  not  possibly  haye  been 
misled  in  consequence  of  any  omission  in  the  particular  mentioned, 
even  if  it  were  necessary  to  make  the  distinction,  as  the  next  follow- 
ing instroctioii  fully  explained  the  degree  of  negligence  required  to 
be  shown  in  order  to  defeat  a  recoyery  in  the  action.  By  the  eighth 
instrootion  tiie  jury  were  told  as  follows:  ''If  you  find  from  the 
evidence  that  the  injury  in  question  was  caused  by  some  negligence 
npon  the  part  of  the  defendant,  amounting  to  want  of  ordinary  care, 
and  that  the  plaintiff  himself  exercised  ordinary  care  in  the  matter, 
then  it  would  be  no  defense  that  the  plaintiff  might  haye  ayoided 
the  injury  by  the  utmost  possible  care.  Extraordinary  care  ou  the 
part  of  the  plainliff  is  not  required,  and  its  absence  would  not  excuse 
the  defendant." 

This  fully  served  to  explain  the  preyious  instruction  in  the 
respect  mentioned,  and  it  is  idle  to  contend  that  the  jury  could 
have  been  misled  upon  the  point.    Besides,  I  do  not  concede  that 
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a  party  can  recover  in  snch  a  case  when  ohai^eable  with  any  degree 
of  negligence  upon  his  part  if  it  directly  contribates  to  the  injury. 
A  person  may  be  negligent  in  an  affair  and  still  recover  on  aoooant 
of  the  negligence  of  another  party,  but  not  when  his  negligence  is 
the  proximate  cause  of  the  injury.  The  law  does  not  enforce  contri- 
bution between  joint  tort  feasors.  However  slight  the  negligence 
upon  the  part  of  a  plaintiff  may  be,  if  it  be  snch  that  but  for  that 
negligence  the  misfortune  could  not  have  happened  he  cannot 
recover,  but  if  the  injury  would  have  happened  if  his  want  of  care 
had  not  contributed  thereto,  there  may  be  a  liability. 

lam  inclined  to  the  belief  that  said  instruction  is  correct  without 
any  explanation.    Affirmed. 

Judge  Waldo  did  not  sit  in  this  case. 


Adams,  Administbatbix,  etc.,  v.  Buthebford  et  al. 

FiUd  December  .%  188$. 

Pbomissobt  Note— Stipulation  for  Forfeiture  of  Crbdit— MraooirDUCT  of  Payor— 
Patvsnt  of  Interest.— The  defendftnt  executed  to  the  plaintiff's  teetator  a  promiaMry  note, 
payable  at  Salem,  in  the  ooanty  of  Marion.  The  note  provided  that  the  interest  thonld  be 
paid  annually,  and  in  the  event  of  its  not  being  paid  when  it  became  due,  that  the  principal 
and  interest  should  become  due  and  payable  at  the  option  of  the  holder.  Subsequently  the 
fjiaintiff  removed  to  Portland,  and  resided  there  when  the  anaual  interest  fell  due.*  Sev» 
eral  days  prior  to  the  date  when  the  interest  fell  due,  the  defendant  wrote  to  her  inquiring 
to  whom  he  should  pay  the  interest  at  Salem,  or,  if  she  preferred,  he  would  send  a  ohecK 
for  the  amount.  To  this  letter  she  did  not  repdy,  nor  did  she  come  to  Salem  to  receive  the 
interest,  or  designate  any  person  or  bank  to  receive  it  for  her.  The  defendant  was  at  Salem, 
ready  and  willing  to  pay  the  interest,  but  did  not  make  a  payment  of  it  into  any  bank. 
Hdd,  that  the  conduct  of  the  plaintiff  was  snch  as  to  prevent  ner  from  claiming  a  forfeiture 
of  Uie  credit  as  to  the  whole  of  the  note. 

Appeal  from  the  circuit  conrt  of  Marion  connty.  The  opinion 
states  the  facts. 

C  J,  McDougall^  for  the  appellant. 
Wm.  M.  Ramsey^  for  the  respondent. 

Thaybb,  J.  This  appeal  is  from  a  decree  of  the  circnit  court  for 
the  connty  of  Marion,  rendered  in  a  suit  brooght  by  the  appellant 
against  the  respondents  to  foreclose  a  mortgage. 

It  appears  tnat  on  the  twenty-third  day  of  Angast,  1883,  the 
respondent,  B.  H.  Rutherford,  executed  to  one  Jesse  Adams  a 
promissory  note  of  which  the  following  is  a  copy: 

' '  On  or  before  five  years  after  date,  without  grace,  I  promise  to  pay 
to  the  order  of  Jesse  H.  Adams  at  Salem,  Oregon,  twenty-three 
(2300)  hundred  dollars  in  gold  coin  of  the  United  States  of  America, 
of  the  present  standard  value,  with  interest  thereon  in  like  gold  coin 
at  the  rate  of  eight  per  cent  per  annum  from  date  until  paid,  for 
value  received.  Interest  to  be  paid  annually,  and  if  not  so  paid 
the  whole  sum,  both  principal  and  interest,  to  become  immediately 
due  and  collectible  at  the  option  of  the  holder  of  this  note,  and  in 
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case  suit  or  action  is  instituted  to  collect  this  note  or  any  portion 
thereof,  I  promise  and  agree  to  pay  in  addition  to  the  costs  and 
disbursements  provided  by  statute^  such  additional  sum  in  like  gold 
eoin  as  the  court  may  adjudge  reasonable  for  attorneys  fees  to  be 
allowed  in  said  suit  or  action. 

(Signed.)  "  B.  H.  Buthebfobd." 

That  in  order  to  secure  the  payment  of  the  said  note,  said  re- 
spondents at  the  same  time  executed  to  the  said  Jesse  H.  Adams,  a 
mortgage  upon  certain  real  property  situated  in  the  said  county  of 
Marion;  that  after  the  execution  of  said  note  and  mortgage,  the  said 
Jesse  H.  Adams  died,  and  the  said  respondent/  Sila  M.  Adams, 
was  duly  appointed  his  administratrix  witn  the  will  annexed.  It  is 
aQeged  in  tne  complaint  that  the  respondents  failed  to  pay  the 
instoUment  of  interest  which  fell  due  on  the  twenty-third  day  of 
Augost,  1884,  and  that,  consequently,  the  whole  sum  of  principal 
ADd  interest  became  due  by  the  terms  of  the  note,  and  the  suit  was 
instituted  to  enforce  payment  of  the  entire  demand. 

The  respondents  in  their  answer  alleged  that  when  the  note  was 
made  both  payee  and  maker  resided  in  the  county  ot  Marion,  but 
that  the  appellant  then  and  for  more  than  four  months  ^ast  had 
resided  in  Multnomah  county,  and  that  said  note  had  during  such 
time  been  in  said  last  mentioned  county,  and  had  not  at  any  time 
daring  said  period,  been  in  Salem,  or  to  be  found  there;  that  the 
respondent  had  not  presented  said  note  to  the  maker  for  payment 
at  any  time,  at  Salem  or  elsewhere,  or  demanded  paTment  of  said 
mterest;  that  on  said  twenty- third  day  of  August,  1884,  the  said 
maker  was,  and  ever  since  had  been  aole,  ready  and  willing,  to  pay 
to  the  holder,  the  said  interest,  and  that  he  had  in  Salem,  when 
said  interest  became  due,  sufficient  funds  to  pay  it.  and  was  then 
willing  and  tendered  the  amount  and  brought  it  into  court  and 
deposited  it  for  the  appellant. 

These  several  allegations,  excepting  place  of  residence  of  the 
appellant,  were  denied  in  a  repl^  nled  on  behalf  of  the  appellant, 
and  which  constituted  the  main  issues  tried.  Evidence  was  taken 
in  the  ease  from  which  the  circuit  court  found  that  said  installment 
of  interest  had  been  tendered,  and  the'  amount  having  been  paid 
into  court,  decreed  that  it  be  applied  to  the  payment  thereof  and 
that  the  appellant  pay  the  costs  of  the  suit. 

I  have  examined  the  evidence  and  am  satisfied  that  the  respond- 
ent, B.  H.  Butherford,  intended  to  pay  such  interest  at  its  ma- 
tority.  The  appellant  had  been,  before  it  accrued,  negotiating 
vith  him  to  pay  the  whole  claim.  About  the  day  it  fell  dae  the 
said  respondent  transmitted  to  her  a  check  drawn  by  the  O.  &  0.  B. 
ft.  C!o.  on  Ladd  &  Tilton,  which  he  had  obtained,  amounting  to 
nmety-four  dollars  and  fifty  cents,  and  two  or  three  days  thereafter 
sent  her  a  draft  on  Allen  &  Lewis  for  one  hundred  and  t wentv-five  dol- 
lars; that  several  Ab,jb  before  the  said  twenty-third  day  of  August* 
lie  wrote  her  inquiring  as  to  whom  he  should  pay  said  interest; 
that  he  made  arrangements  with  a  banking  house  at  Salem  by  which 
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he  might  draw  on  it  for  funds.  Subsequently  to  sending  the  check 
to  appellant,  of  ninety-four  dollars  and  fifty  cents,  he  received  a 
letter  from  Messrs.  McDougal  and  Bower,  appellant's  attorneys, 
bearing  date  August  26,  1884,  in  which  the  same  was  enclosed,  and 
which  stated  in  effect  that  the  appellant  would  not  receive  it,  as  it 
was  not  the  whole  amount;  the  said  draft  was  also  subsequently  re- 
turned.  Thereupon  he  sent  the  balance  due  on  said  interest  by 
express  in  the  eare  of  Mesurs.  McDougal  and  Bower;  that  i^ter- 
wards  the  summons  in  the  suit  was  served  upon  him,  and  he  then 
sent  his  brother  down  to  pay  it,  but  appellant  would  not  receive 
the  amount.     It  is  unnecessary  to  review  the  evidence  further. 

There  can  be  no  question  in  my  mind,  but  that  said  respondent 
used  all  reasonable  efforts  to  pay  said  interest,  still  I  do  not  think 
they  strictly  or  technically  amounted  to  a  tender.  I  understand 
the  rule  in  such  cases  to  be  that  the  payor  of  a  note  must  be  at  the 
place  of  payment  at  the  time  it  matures,  ready  and  willing  to  pay 
the  same,  and  that  he  should  either  deposit  the  amount  of  money 
due,  in  some  bank  or  other  place  to  be  paid,  or  keep  it  intact,  and,  in 
either  case,  if  suit  be  commenced,  carry  it  into  court  and  deposit 
it  there  when  he  files  his  answer.  These  very  nice  requirements  of 
the  law  upon  the  subject  of  tender  were  not  observed  by  the  said 
respondent  in  this  case,  neither  was  the  appellant  at  Salem  on  said 
twenty-third  day  of  August,  1884,  to  receive  said  interest,  nor  had  she 
designated  any  peiiBon  to  whom  it  could  have  been  paid.  The  re- 
sult IS  that,  as  a  matter  of  strict  law,  she  was  entitled  to  a  decree 
for  the  payment  of  the  amount  of  said  interest,  and  to  have  the 
mortgaged  property  sold  and  the  proceeds  applied  for  that  pur- 
pose. 

The  appellant's  counsel  further  claim  that,  as  a  sequenoe,  the  en- 
tire debt  becam/e  due  and  that  the  appellant  is  entitled  to  a  decree 
for  the  full  amount  in  accordance  witin  the  clause  in  said  note  which 
provides,  that  the  interest  shall  be  paid  annually,  "  and  if  not  so 
paid  the  whole  sum,  both  principal  and  interest,  to  become  im- 
mediately due  and  collectible  at  the  option  of  the  holder  of  the 
note."  JBut  I  do  not  think  they  can  maintain  that  position.  I  am 
of  the  opinion  that  sueh  a  clause  in  a  note  must  be  construed  inde- 
pendently of  the  rules  established  by  the  law  merchant.  It  must 
stand  upon  its  own  basis.  It  is  a  stipulation  grafting  upon  the 
note  another  genus.  Under  the  lex  merccUoria^  as  expounded  by 
the  American  courts,  we  may  be  compelled  to  conclude  that  the  i^ 
pellant  need  not  aver  or  prove  that  she  performed  upon  her  paft 
the  acts  by  which  payment  of  said  interest  could  have  been  made, 
in  order  to  maintain  her  suit,  but  it  does  not  follow  that  she  is  re- 
lieved from  averring  and  proving  such  performance  in  order  to  ob- 
tain the  benefit  of  a  provision  f  oreien  to  that  code.  The  stipulation 
ou^ht  not  to  be  rendered  effectual  except  in  aecordanoe  with  the 
principles  of  the  general  law  of  contracts.  In  that  view  of  the  mat- 
ter the  appellant  should  not  be  heard  to  complain  of  the  said 
respondent's  not  being  present  at  Salem  on  the  day  the  interest  fell 
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doe  ready  to  pay  it,  ludess  she  was  there  ready  to  receive  it,  or  had 
designated  some  party  to  >vhom  he  might  pay  it.  He  had,  about  a 
week  before  the  time,  written  the  appellant  to  know  how  or  where 
he  should  pay  the  interest,  and  fair  dealing  required  that  she  should 
Lave  answered  that  letter.  His  goin^  to  Salem  upon  the  day  the 
payment  was  to  be  made,  and  remaining  there  ready  and  willing  to 
paj  the  interest,  might  have  answered  the  technical  requirements  of 
tbe  law;  but  practically  it  would  have  been  an  idle  affair.  It  would 
have  been  of  no  benefit  to  the  appellant.  Ho  could  not  have  paid 
the  money  to  any  one,  and  if  he  had  deposited  it  there  it  would 
have  been  of  no  advantage  to  the  appellant  whatever.  She  ap- 
parently did  not  want  him  to  pay  the  interest,  was  anxious  that  the 
time  in  which  he  was  to  pay  it  by  the  terms  of  the  note,  should  run 
past.  And  it  appears  to  me  that  she  is  endeavoring  by  means  of  a 
mere  technical  rule,  to  perpetrate  what  might  be  a  great  hardship 
and  wrong  upon  the  respondents.  The  money  was  sent  to  her  be- 
fore she  began  her  suit,  and  what  more  could  she  have  honestly  de- 
sired? Time  was  not  of  the  essence  of  the  contract,  the  stipulation 
oonld  only  have  been  intended  for  the  purpose  of  saving  the  holder 
of  the  security  the  necessity  of  commencing  a  number  of  suits  to 
obtain  satisfaction  of  the  debt,  and  was  not  expected  to  become 
operative  unless  the  payor  utterly  failed  to  make  the  payment.  It 
could  not  have  been  designed  as  ''a  trap  for  the  unwary,*'  and  the 
attempt  to  take  advantage  of  it  in  the  manner  in  which  the  appel- 
lant is  endeavoring  to,  under  the  circumstances  disclosed  by  the 
evidence,  is  unconscionable,  and  if  a  court  of  equity  were  to  aid  in 
carrying  out  a  scheme  that  would  enable  one  party  to  gain  an  undue 
advantage  over  another  it  would  abuse  the  important  mission  en- 
trusted to  it.  It  may  seem  verj  absurd  to  determine  that  for  one 
purpose  a  note  has  not  been  paid,  and  for  another  that  the  holder 
cannot  claim  a  default  upon  the  part  of  the  maker  by  reason  of  a 
non-performance  on  his  part,  but  the  parties  to  the  note  have  oc- 
casioned the  seeming  inconsistency  by  inserting  in  it  a  stipulation 
of  a  dissimilar  nature. 

A  promissory  note  is  a  written  promise  to  pay  a  sum  of  money, 
at  a  certain  definite  time.  The  stipulation  is  to  the  effect  that,  in  a 
certain  event,  a  sum  of  money  shall  become  payable,  otherwise  not. 
The  instrument  combines  two  heterogeneous  features,  one  of  which 
must  be  interpreted  by  the  law  merchant,  and  the  other  by  the  ordin- 
ary law  of  contracts.  In  the  latter  case  the  party  who  claims  a 
breach  must  show  performance  upon  his  part.  The  clause  referred 
to  is,  no  doubt,  lawful,  and  the  view  here  taken  may  appear  subtile, 
but  it  is  fair  and  proper  to  counteract  a  technical  claim  that  would 
work  injustice  by  the  employment  of  technicality.  I  concede  that 
the  construing  of  the  different  parts  of  the  same  instrument  by  dif- 
ferent systems  of  law  is  the  getting  down  very  much  to  a  nicety,  but 
when  parties  jumble  up  their  transactions  by  blending  elements  of  a 
different  character,  refined  discriminations  have  to  be  resorted  to, 
especially  when  the  matter  comes  before  a  court  of  equity,  a  bib- 
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tmal  that  can  never  consistently  with  the  object  and  purpose  for 
which  it  was  established  assist  in  the  perpetration  of  a  wrong. 

I  am  of  the  opinion  that,  upon  general  equitable  principles,  the 
appellant  should  not  be  allowed  the  relief  she  claims.  Equity  never 
enforces  a  penalty  or  forfeiture,  nor  the  specific  performance  of  a 
contract,  except  to  subserve  the  ends  of  justice.  The  appellant 
has  not  done  equity  in  the  affair,  and  is  endeavoring  to  secure  an 
unjust  advantage.  I  think  the  appellant  should  have  a  decree  for 
said  amount  of  interest,  with  costs  and  disbursements  up  to  the 
time  the  money  was  brought  into  court,  and  that  the  same  be  ap- 
plied upon  said  interest  and  the  said  costs  and  disbursements 
allowed  as  above,  and  that  the  respondents  pay  any  deficiency  that 
may  remain,  and  that,  in  default  of  such  payment,  the  appellant 
have  leave  to  enforce  it  by  execution  and  sale  of  said  mortgaged 
premises,  and  that  each  party  pay  one-half  of  the  disbursements 
upon  appeal  to  this  court,  and  the  decree  ap[>ealed  from  be  modified 
in  accordance  with  the  principles  of  this  decision. 

Lord,  J.,  goncubbing.  In  concurring  in  the  opinion  of  my  asso- 
ciate for  the  affirmance  of  the  decree  in  this  suit,  I  have  deemed 
the  questions  involved  of  such  importance  to  the  business  interests 
of  the  community  as  to  require  a  statement  of  the  grounds  upon 
which  my  opinion  is  founded. 

It  is  an  elementary  principle  that  a  court  of  equity  has  no  power 
to  make  or  alter  the  contracts  of  parties,  but,  ordinarily,  its  duties 
are,  when  invoked,  to  enforce  them  as  made.  Nor  is  tne  mere  fact 
that  the  bargain  is  hard,  or  even  unreasonable,  sufficient  of  itself, 
to  induce  the  court  to  interfere.  But  there  must  be  connected  with 
the  contract  some  element  or  matter  of  equitable  jurisdiction,  such 
as  fraud,  mistake,  duress,  undue  advantage,  or  the  like,  either  iiJier- 
ing  in  the  contract,  or  growing  out  of  the  age,  relation,  condition 
or  circumstances  of  one  of  the  contracting  parties  which  probes  the 
conscience  of  the  chancellor,  and  invokes  the  protecting  jurisdic- 
tion of  equity.  More  than  a  century  ago.  Lord  Chancellor  Hard* 
wicke  said :  ''  It  is  not  sufficient  to  set  aside  an  agreement  in  this 
court  to  suggest  weakness  and  indiscretion  in  one  of  the  parties 
who  has  engaged  in  it;  for,  supposing  it  to  be  in  fact  a  ver^  hard 
and  unconscionable  bargain,  if  a  person  will  enter  it  with  his  eyes 
open,  equity  will  not  relieve  him  upon  this  footing  only,  unless  he 
can  diow  fraud  in  the  party  contracting  with  him,  or  some  undue 
means  made  use  of  to  draw  him  into  such  an  agreement  i*"  Willis  v. 
Jamegan,  Atk.  B.,  251. 

There  may,  possibly,  be  contracte,  not  infected  with  fraud  or  im> 
position,  which  are  so  grossly  unreasonable  and  oppressive,  that  in 
view  of  all  the  circumstances  a  court  of  equity  may  be  induced  to 
interfere  and  grant  relief,  but  as  Judge  Story  says,  the  court  in  such 
case  is  ''  certainly  very  cautious  of  interfering*'  and  only  ' '  upon 
very  strong  circumstances  '*  and  only  then,  it  would  seem,  where 
some  undue  advantage  is  sought  to  be  taken  of  some  strict  rule  of 
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law:  Story  Eq.  Jr.,  sec.  331.  It  may,  therefore,  be  said  that  when 
a  oontritct  has  oeen  entered  into  which  is  legally  binding  upon  the 
parties,  and  a  breach  or  default  in  any  of  its  terms  occurs,  equity 
will  not  interfere  and  relieve  the  parhr  in  default  of  the  performance 
of  bis  promise  oir  engagement  unless  he  can  offer  some  good  excuse, 
snob  as  fraud,  or  misconduct  in  the  other  party,  or  accident,  mistake 
and  the  like. 

Turning  now  to  the  contract  under  consideration,  can  it  be  said 
that  the  stipulation  complained  of  is  not  legal,  or  that  it  imposes 
any  inequitable  obligation  ?  In  effect,  it  simply  provides  that  the 
interest  shall  be  paid  at  stated  periods  of  time,  and  in  case  of  de- 
fault in  the  payment  of  such  as  agreed,  the  creditor  may  insist  upon 
the  payment  oi  his  whole  debt  at  his  option.  This  is  but  an  abso- 
lute promise  of  the  debtor  or  obligor  to  pay  the  interest  when  due, 
ooupled  with  the  condition  that  failing  in  this,  he  will  be,  at  once, 
bound,  at  the  option  of  the  creditor,  to  pay  the  whole  debt,  all  of 
which  in  fact  he  owes,  and  upon  the  faitn  of  which  promise  and 
its  performance  the  creditor  parted  with  his  money  or  property. 
Whether  the  credit  shall  be  for  the  whole  period  or  snorter,  is  maae 
to  depend  upon  the  promptness  with  whicn  the  borrower  pays  the 
interest  according  to  his  agreement.  Time  is  made  the  essence  of  the 
contract,  and,  aluough  the  general  rule  is  that  equity  will  not  regard 
time  in  the  performance  of  contracts,  yet,  if  the  parties  have  seen 
fit  to  make  it  the  essence  of  their  agreement,  equity  will  not  inter- 
fere to  aid  the  party  in  default,  unless  he  can  offer  some  good  excuse, 
recognized  in  equity,  for  such  default.  Nor  is  there-  any  hardship 
in  making  the  contract  so.  By  such  a  stipulation,  the  party,  desir- 
ing to  borrow,  is  often  enabled  to  secure  a  larger  loan  tnan  he  other- 
wise could  upon  the  property  or  other  security,  or  to  purchase 
property  and  contract  for  its  payment  upon  more  aavantageous  terms. 
To  relieve  him  of  his  engagement,  when  a  benefit  has  thus  been  ob- 
tained, upon  the  faith  of  his  promise,  and  allow  the  interest  to  ac- 
comulato,  the  result  might,  in  many  cases,  be  to  swell  the  di- 
mensions of  the  debt  beyond  the  value  of  the  security  or  his  ability 
to  pay  when  the  last  day  of  grace  had  come.  It  mi^ht  thus  work, 
in  some  cases,  a  positive  disadvantage  and  inequity  to  both  parties,  to 
one  the  sacrifice  or  loss  of  his  property  and  to  the  other  the  loss 
of  party  at  least,  of  his  debt.  A  catastrophe  which,  perhaps,  might 
have  been  averted  by  a  strict  performance  of  the  contract,  and 
which,  we  may  suppose,  the  calculations  of  the  parties  were  designed 
to  prevent  when  the  contract  was  made.  To  my  mind  there  is  nothing 
in  such  a  contract  which  is  inequitable,  unreasonable  or  oppressive. 
If  the  party  suffers  in  consequence  of  his  own  default,  it  is  the 
penalty  of  his  own  negligence,  and  of  which  he  has  no  right  to  com- 
plain m  a  court  of  equity,  for,  certainly,  it  furnishes  no  ground  for 
aueh  court  to  intervene  and  relieve  him  from  the  payment  of  the  in- 
terest according  to  the  conditions  of  his  own  agreement,  unless  his 
default  occurred  in  consequence  of  some  act  of  the  other  party,  de- 
signed to  mislead  him  and  to  prevent  the  payment  of  the  interest  at 
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the  time  appointed  by  the  contract^  or  by  reason  of  accident  or 
mistake.  • 

In  Noyes  v.  Clark,  7  Paige's  Ch.,  179,  the  chancellor  says :  "The 

Sarties  bad  the  unquestioned  right  to  make  the  extension  of  credit 
ependent  upon  the.  punctual  payment  of  the  interest  at  the  time 
fixed  for  that  purpose.  And  if,  from  the  mere  negligence  of  the 
mortgagor  in  performing  his  contract,  he  suffers  the  whole  debt 
to  become  due  and  payable,  according  to  the  terms  of  the  mortgage, 
no  court  will  interfere  to  relieve  him  from  the  payment  thereof 
according  to  the  conditions  of  his  own  agreement:"  Steele  t. 
Bradfield,  4  Taunt.,  227;  James  v.  Thomas,  6  Barn.  &  Adolp.,  40. 
The  authorities  to  this  point  are  numerous  and  unanimous :  Ferris 
V.  Ferris,  28  Barb.,  31;  Valentine  v.  Van  Wagner,  37  Barb.,  60;Bett- 
bens  ▼.  Prindle,  44  Barb.,  336;  Bunnel  v.  Stevenson,  53  N.  T.,  508; 
Martin  v.  Melville,  3  Stock.,  222;  Wilson  v.  Bird,  28  N.  J.  8q., 
352;  DeGroot  v.  McCotter,  19  N.  J.  Eq.,  532;  Cassidy  v.  Calvin, 
47  Iowa,  22;  Heath  v.  Hall,  60  111.,  344;  Terry  v.  Trustees  Eureka 
College,  70  111.,  236;  Leonard  v.  TPyler,  60  Cal.,  299;  Stanoleft  v. 
Norton,  11  Kan.,  223;  Crane  v.  Ward,  Clarke's  Ch.,  393.  In  the 
last  case  named  this  language  is  used:  ''  The  entire  amount  cannot 
be  altered  by  any  construction  which  may  be  given  to  the  contract. 
The  time  of  payment  only  is  contingent.  The  parties  to  the  origi- 
nal contract  have  unquestionably  a  right  to  agree  that  if  the  interest 
upon  the  money  is  not  paid  punctuauv  the  principal  shall  become 
due.  So  they  might  make  any  event  the  criterion  of  time  when  the 
principal  was  to  be  paid." 

Nor  does  it  make  any  difference  whether  the  stipulation  is  con- 
tained in  the  note  or  mortgage;  for  the  rule  is  well  settled  where 
several  instruments  are  executed  together  as  parts  of  the  same 
transaction,  they  are  all  to  be  considered  in  determining  what  the 
agreement  was:  Schoonmaker  v.  Taylor,  14  Wis.,  342. 

Nor  is  such  an  agreement  in  the  nature  of  a  penalty  or  forfeiture 
as  contended,  and  against  which  equity  by  reason  thereof  will  not 
enforce  its  terms.  To  this  objection  tngram,  J.,  in  Ferris  v.  Ferris, 
supra,  has  aptly  replied:  ''It  is  urged  that  there  is  a  forfeiture,  and 
equity  will  always  relieve  a  party  against  it.  But  it  is  a  mistake 
to  say  that  there  is  any  forfeiture.  The  plaintiff's  claim  is  for 
money,  secured  bv  the  bond,  and  interest;  there  is  nothing  more 
claimed;  the  debtor  owes  the  amount;  he  forfeits  nothing;  he 
is  required  to  pay  nothing  but  his  debt;  there  is  no  forfeiture  to 
be  relieved.  If  tne  bond  had  been  conditioned  to  pay  the  money 
in  one  year,  with  an  agreement  to  extend  the  payment  a  second 
year  if  the  interest  was  paid,  within  thirty  days  after  it  became  due. 
no  one  for  a  moment  would  argue  that  there  was  any  forfeiture. 
And  yet  that  condition  and  the  condition  in  the  bond  are  substan- 
tially the  same.  Nor  can  it  be  called  a  penalty,  that  is,  a  sum  named 
as  damages,  to  be  recovered  for  violating  an  agreement  or  promise 
in  lieu  of  damages.  There  is  no  such  thing  here.  No  damages  are 
called  for.    Merely  altering  the  day  of  payment  is  neither  a  forfeit- 
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are  of  any  property,  nor  a  penalty  in  damages  for  the  breach  of  any 
sgreement." 

It  is  plain,  then,  that  such  contracts  are  regarded  as  valid,  and 
will  be  enforced  in  equity,  according  to  their  terms,  when  a  default 
occurs.  But  there  must  be  a  default,  which,  as  Lush,  J.,  says, 
"imports  something  wrongful;  the  omission  to  do  something  which, 
as  between  the  parties,  ought  to  have  been  done  by  one  of  them.'^ 
Aud  the  omission  to  pay  on  the  day  specified  will  be  such  a  de 
faalt  as  will  enforce  a  forfeiture  of  the  time  of  the  credit,  unless 
it  was  occasioned  by  the  acts  or  declarations  of  the  holder  of  the 
mortgage,  or  the  mortgagor  can  show  some  good  excuse  for  it, 
snch  as  mistake,  or  accident,  or  fraud.  He  who  comes  into  equity 
must  come  with  skirts  clean  and  free  from  blame,  for,  if  the  com^ 
plainant  who  seeks  to  enforee  the  forfeiture  of  the  time  of  credit  is 
not  free  from  fault,  or  guilty  of  conduct  calculated  to  mislead  the 
mortgagor,  and  diesigned  to  prevent  the  payment  of  the  interest  on 
the  &y  specified,  the  court  will  refuse  to  enforce  the  forfeitui'e  of 
the  time  of  credit. 

In  Noyes  v.  Clarke,  supra,  it  was  held  that  where  a  creditor  keeps 
out  of  the  way  to  prevent  a  tender  of  the  amount  due  him,  a  suit 
eommenced  by  such  creditor  for  the  recovery  of  the  debt  will  be 
stayed,  upon  payment  of  the  amount  due,  without  costs,  although  a 
technical  right  of  action  existed  at  the  commencement  of  the  su't. 
The  chancellor  says:  '*A  court  of  equity,  however,  will  not  permit 
the  mortgagee,  or  his  assignee,  to  take  an  unconscientious  advan- 
tage of  the  mortgagor  who  is  willing  to  pay  at  the  time  prescribed, 
bnt  who  is  unable  to  do  so  in  consequence  of  the  act  of  the  other 
party,  especially  where  there  is  reason  to  believe  the  default  in  pay- 
ment was  the  result  of  a  mere  trick  to  defraud  the  mortgagor  of  hi!« 
rights,  by  depriving  him  of  the  power  of  making  the  payment  at  the 
time  prescribed.  In  this  case  it  is  evident  that  the  defendant  Clark 
was  both  ready  and  willing  to  pay  the  interest  on  his  bond  and  mort- 
gage on  the  day  it  became  due.  And  if  the  assignee  did  not  inten- 
tionally deprive  him  of  the  power  of  doing  so,  by  Keeping  out  of  the' 
way  and  concealing  bis  place  of  residence,  he  transacted  the  busi- 
ness of  the  assignment  in  such  an  unusual  manner  as  to  produce  the 
same  result." 

In  De  Groot  v.  McCotter,  aupray  it  was  held  that  the  court  will 
not  enforce  a  forfeiture  of  the  credit  if  the  complainant  himself  is 
in  fault,  or  has  misled  the  defendant.  In  this  case  there  was  a 
parol  agreement  as  to  the  place  of  payment,  and  the  complainant 
promised  to  call  at  this  place,  but  declined  to  give  the  number  and 
street  of  his  residence.  Afterwards,  upon  suit  brought  by  the  com- 
plainant, the  defendant  claimed  there  was  no  default  under  the 
circumstances,  as  the  complainant  failed  to  call  at  the  place  ap- 
pointed, etc.  And  in  the  course  of  opinion,  Dalyrimple,  J.,  says: 
"I  think  it,  therefore,  fair  to  say  that  the  complainant,  by  his  own 
conduct,  prevented  a  strict  tender.  He  is  here  asking  the  enforce- 
ment of  a  forfeiture  according  to  the  letter  of  the  bond.     We  can- 
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not  grant  his  prayer,  because  it  does  not  appear  that  he  is  without 
fault.  It  is  not  necessary  to  consider  whetner,  as  insisted  by  the 
defendant,  the  complainant  acted  in  bad  faith,  or  from  a  mere  mis- 
taken notion  of  his  legal  right.  .  In  either  event,  the  result  was  the 
same — to  mislead  the  defendant."    See,  also,  Wilson  t.  Bird,  supra. 

These  references  are  sufficient  to  show  the  principle  upon  which 
<;ourt6  of  equity  will  interfere  and  relieve  the  defendant  from  the 
forfeiture  oi  the  time  of  the  credit. 

Now,  passing  to  the  facts,  what  is  the  state  of  the  case  as  dis- 
closed by  the  evidence  ?  At  the  time  the  note  and  mortgage  were 
executed,  both  parties  resided  in  this  county,  and  the  place  of  nay- 
ment  was  at  Salem.  Subsequently,  the  complainant  removed  to 
Portland,  and  resided  there  when  the  installment  of  interest  fell  due. 
The  evidence  shows  that  the  complainant  was  extremely  anxious  to 
secure  the  payment  of  the  whole  debt,  and  endeavored  to  bring 
about  some,  negotiation  to  effect  that  purpose.  Now,  it  is  dear  to 
my  mind,  failing  in  this  as  she  did,  that  she  was  determined  to  take 
advantage  of  any  circumstance  and  to  entrap  the  defendant  in  any 
way  she  could,  so  as  to  claim  a  default,  and  enforce  the  forfeiture  of 
the  credit.  Several  days  prior  to  the  date  when  the  interest  fell 
due,  the  defendant  wrote  to  her  inquiring  to  whom  he  should  pay 
the  interest  at  Salem,  or,  if  she  would  preier  it,  that  he  would  send 
ber  a  check  for  the  amount.  In  doing  this,  he  was  simply  seeking 
honestly  to  keep  the  performance  of  nis  contract,  and  at  the  same 
time,  if  she  preferred  it,  to  save  her  the  trouble  and  expense  of 
coming  to  Salem.  It  was  an  easv  matter  for  her  to  have  answered 
his  letter,  either  stating  she  would  be  there  and  where,  or  designate 
ing  some  person  or  bank  to  receive  it,  or  authorizing  him  to  send 
his  check,  as  might  be  her  pleasure.  Honesty  and  fair  dealing 
required  that  letter  to  be  answered,  but  she  did  not  do  it,  but  pur- 
posely and  advisedlv  refrained  from  answering,  to  produce  the  result 
which  followed.  She  neither  came  to  Salem  nor  designated  any  per- 
son or  bank  to  receive  it  for  her.  More,  she  did  not  intend  to  do 
either.  It  would  not  do  for  the  defendant  to  incur  the  risk  of  going 
to  Portland,  for  that  was  not  the  place  of  payment,  and  to  do  thiS 
from  his  place  of  residence  in  the  county,  by  the  most  rapid  means 
of  locomotion,  he  could  not  return  before  late  in  the  eveding,  when, 
practically,  he  would  have  been  in  default.  The  defendant  did  the 
only  thing  he  safely  could  do — come  to  the  place  appointed  by  the 
contract  for  the  payment  of  the  interest.  It  is  not  questionea  but 
what  he  had  the  money,  or  that  his  credit  at  the  bank  was  not  such 
that  the  payment  could  have  been  effected  at  any  moment;  nor  that 
he  was  not  at  the  proper  place,  ready  and  willing  to  meet  his  engage- 
ment. But  the  complainant  was  not  there  either  in  person  or  by  proxy, 
and  designedly  so.  The  object,  manifestly,  was  to  lead  him  to  sup- 
pose that  the  complainant  would  be  there,  when  the  purpose  was  to 
remain  away,  and  thus  keep  him  in  waiting  until  the  hour  for  the 
last  train  should  have  passed,  when,  practically,  he  would  be  in  de- 
fault, or  the  hour  would  be  too  lato  to  arrange  for  a  deposit  of  the 
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money.  There  was  in  this  conduot,  and  in  that  which  preceded  it« 
viewea  in  the  light  of  all  the  circumstances,  a  manifest  intention  to 
mislead  him. 

To  my  mind»  there  is  no  difterence  in  sach  cases  from  the  cases 
already  referred  to,  where  the  party  kept  oat  of  the  way,  or  con- 
cealed the  place  of  his  residence  to  deprive  the  mortgagor  of  the 
power  of  making  the  payment  at  the  time  prescribed.  He  was  not 
shirking  his  obligation,  but  honestly  trying  to  perform  it,  and  only 
prsyented  from  doing  it  by  artifice.  In  such  case,  there  was  not  a  de- 
fault in  the  sense  of  a  wrongful  omission  to  do  what  had  been  con- 
tiaoted  to  be  done,  for  the  result  produced  originated  in  the  miscon- 
dnct  of  the  complainant,  and  for  the  consequences  of  which  the  defend- 
ant ought  not  to  be  made  to  suffer.  This  was  not  a  contract  which  by 
its  teims  made  the  failure  to  pay  the  interest  at  the  day  specified, 
work  a  forfeiture  of  the  credit  as  to  the  whole  debt  absolutely,  as  in 
many  of  the  cases,  but  only  at  the  option  of  the  complainant,  a 
circumatanoe  which  is  to  be  considered  in  connection  with  the  case 
in  the  light  of  all  the  eiridence  and  the  conduct  of  the  defendant  im- 
mediately afterwards  in  sending  checks  for  the  interest. 

Waldo,  C.  J.,  DissmrnNO.  This  may  be  stated  to  be  a  contract, 
substantially,  to  pay  money  at  a  day  certain,  with  a  condition  to  pay 
at  an  earlier  day  if  the  debtor  shall  fail  to  do  a  certain  act.  The 
plaintiff  alleges  the  happening  of  the  contingency  on  which  the 
money  was  to  be  paid  at  the  earlier  day,  and  claims  the  payment  pro- 
vided for  in  that  case  by  the  contract.  The  case  turns  on  the  hap- 
pening or  not  happening  of  the  contingency,  or,  is  the  debt  in  de- 
faolt?    If  so,  the  case  is  at  an  end. 

The  parties  have  expressly  agreed  that  on  a  certain  contingency, 
pavment  shall  be  made  at  the  earlier  day.  The  contingency  relates 
omy  to  the  day  of  payment.  In  either  case  there  is  a  debt  to  pay 
and  the  payment  is  the  payment  of  a  debt  and  not  of  a  penalty. 
Thns  in  Steams  ▼.  Beck,  1  DeG.  J.  &  S.,  11  W.  B.,  691,  where  a 
mort^Qige  provided  for  the  payment  of  sums  by  installments  and 
contained  a  stipulation  for  the  payment  of  the  whole  sum  in  default 
of  payment  of  any  such  installment,  it  was  held  by  the  Lords 
JostioeB,  reversing  the  judgment  of  St.  John  Stuart,  V.  0.,  that 
soeh  proyiaion  was  binding,  add  was  not  in  the  nature  of  a  penalty : 
Peachy  y.  Somerset,  2  W .  &  T.,  L.  cases,  star  p.,  1097,  N.  Ace; 
Crane  y.  Ward,  Olarke  Oh.,  393;  People  y.  Superior  Oourt,  19 
Wend.,  104,  Ooalter,  J.;  Mayoy.  Judan,  6  Munf.,  600;  Basse  y. 
QaUegger,  7  Wis.,  442.  There  is  no  room  in  such  a  case  for  a  court 
of  equity  to  put  an  equitable  construction  upon  the  contract,  and 
thereby  make  it  other  than  what  tiie  parties  themselyes  haye  ex- 
pressly made  it.  Branwell,  B.,  in  Preston  y.  Dauia,  L.  B.  8  Ex., 
20,  is  of  opinion  that  equitable  interference  with  the  agreement  of 
parties  has  already^  been  carried  beyond  sound  principle. 

Now,  the  plaintiff  was,  on  the  day  of  payment,  and  long  prior 
thereto,  a  resident  of  Portland,  and  this  fact  was  known  to  the  de- 
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fendant.  Therefore  either  of  two  courses  was  open  to  him  to  avoid 
a  default:  1.  To  be  ready  with  the  money  at  Salem  to  pay  at  the 
day;  or,  2.  To  tender  payment  at  the  day  to  the  plaintiff  in  Port- 
land. He  did  neither.  There  seems  to  have  been  nothing  to  pre- 
vent him  doing  the  one  or  the  other.  A  default  is  the  inevitable 
result.  A  few  days  before  the  money  was  to  fall  due  the  defendant 
wrote  a  letter  to  the  plaintiff  at  Portland  inquiring  where  he  should 
make  payment.  There  is  no  evidence  that  the  letter  was  received, 
but  on  the  contrary,  there  is  evidence  that  it  was  not,  for  the  de- 
fendant testifies  that  the  letter  was  returned  to  him  through  the 
postoffice  as  he  supposed,  by  the  post  master  at  Portland,  in  pursu- 
ance of  a  direction  on  the  envelope  in  case  of  nondelivery.  If  it 
had  been  received  and  remained  unanswered  it  would  have  amounted 
to  nothing,  for  the  law  gave  the  defendant  directions  what  to  do. 
The  plaintiff  was  under  no  legal  obligation  to  be  at  Salem  to  receive 
the  money.  If  the  defendant  had  been  there  with  the  money  ready 
to  pay,  it  would  have  been  equivalent  to  a  tender  and  prevented  a 
default.  But  he  was  not  there,  and  as  to  other  steps  open  to  him, 
the  case  stands  as  if  there  had  been  no  place  of  payment  named  in 
the  note.  It  was  defendant's  duty  in  that  case  to  seek  the  plaintiff 
at  Portland  and  to  tender  her  the  money.  Thus,  in  Gheney's  case, 
9  Leon.,  260,  the  law  is  stated  to  be  that  if,  ''  A.  is  bound  to  de- 
liver ten  bushels  of  wheat  and  no  place  is  limited  where  the  pay- 
ment shall  be  made,  the  obligor  is  not  bound  to  seek  the  other  patty 
wheresoever,  as  in  the  case  of  payment  of  money,  for  the  import- 
ableness  of  it  shall  excuse  him."  In  Grosby  v.  Hillary,  2  M.  dn  S., 
122,  Dampier,  J.,  said:  ''It  is  laid  down  by  Littleton  that  the 
obligor  of  a  bond  conditioned  for  the  payment  of  money  at  a  partic- 
ular day,  is  bound  to  seek  the  obligor  if  he  be  in  England,  and  at 
the  set  day  to  tender  him  the  money,  otherwise  he  shall  forfeit  the 
bond.'*    And  see  Smith  v.  Smith,  2  Hill,  351. 

''  He  that  pleads  an  excuse  must  show  that  he  did  all  that  he 
could  possibly :"  Turner  v.  Good;?in,  Fortescue  150.  The  defend- 
ant did  nothing  but  writo  the  letter  above  mentioned.  The  plaintiff 
did  nothing,  she  remained  silent  as  she  had  a  strict  right  to  do.  It 
to  equally  certain  that  the  plaintiff  was  not  ready  at  Salem  with  his 
money  to  pay  at  the  day.  Such  readiness  is  considered  equivalent 
to  a  tender  of  the  sum  payable:  Hills  v.  Place,  48  N.  T.,  520.  He 
sho*:ld  have  had  his  money  at  Salem  ready  to  pay  at  the  day  if 
demanded:  Fenton  v.  Goudy,  13  East.;  Gold  well  v.  Oassidy,  8Gow., 
271;  Salt  Springs  National  iBank  of  Syracuse  v.  Burton,  58  N.  Y. 

Aj3  to  cases  where  a  note  is  payable  at  a  city  at  large,  see  Boot  v. 
Franklin,  3  John.,  208;  Govington  v.  Gomstock.  14  Pet.,  43. 

A  tender  after  the  day  is  insufficient:  Hume  v.  Peploe,  8  East, 
168;  2  Pars.  Gon.,770,  n. 

In  a  social  point  of  view  the  conduct  of  the  plaintiff  may  not  have 
been  commendable,  but  with  that  we  have  nothing  to  do.  *'  As  to 
the  mischief  which  may  ensue  by  this  it  r>atters  not,  for  it  might 
have  been  prevented  by  providence  of  the  parties,  and  the  incon- 
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venience  which  may  happen  to  them  must  not  alter  the  law :  **  Dekins 
T.  Latham,  Sty.,  317.    Lord  Mansfield  said  in  Pray  v.  Eddy,  1  T. 
B.»  314^  speaking  of  a  very  incommendable  defense:     ^'  That  is  a 
matter  for  his  consideration  and  not  for  mine." 
I  am  of  opinion  that  the  decree  ought  to  be  reversed. 


SUPREME  COURT  OF  CALIFORNIA, 

No.  11.146. 

Holmes  v.  Wabben. 

inpaHment  One,    FUei  Deeemhtr  19^  1886, 

JmuBoionoN—SoPRnn  Goubt— Appeal  —  Jostiob'b  Coubt.— The  Baprame  oourt  has  no 
jiiriKilct*oa  of  9JX  appeal  from  the  superior  court,  in  an  action  originally  brought  in  the  jus- 
tifi«'i  court,  for  an  amount  less  than  three  hundred  dollars. 

AppiAii  from  a  judgment  of  the  superior  court  of  the  city  and 
eounfy  of  San  Fraiteisco,  entered  in  favor  of  the  plaintiff.  This 
aetion  was  originally  brought  in  a  juntioe's  court,  to  recover  the  sum 
of  two  hondred  and  eigh^^y  dollars  and  interest.  Judgment  for  the 
plaintiff  was  affirmed  on  appeal  to  the  superior  court. 

/.  (7.  B€Ue»,  lor  the  appelant. 

W,  H.  H.  Hari,  for  the  respondent. 

By  the  Goubt.  On  the  authority  of  Sanborn  v.  Oontra  Oosta 
Coimty,  60  Oal.,  425;  Derbv  v.  Stevens,  64  Cal.,  287;  Bailey  v. 
Sloan,  3  West  Coast  Bep.,  295,  and  cases  there  cited,  the  appeal 
herein  is  dismisseu. 


No.  &,273. 
OUABDIAH  FDEE  AND  LlFS  AfiStJBANOS  Co.  V.  THOBfPSON  JET  AL. 

Department  Two.    FUed  December  fl,  1886, 

New  Trial — ^Aiondmbnt  of  Noticb  or  IifrsNTiON. — ^Whether  the  trial  court  has  power 
toanaad  a  clerical  error  in  a  notice  of  intention  to  move  for  a  new  trial,  not  decided. 

Appeal  from  an  order  of  the  superior  court  of  the  city  and  county 
of  Sanr  Francisco.    The  opinion  states  the  facts. 

Langhame  dk  Miller ^  for  the  appellants. 
Chidbering  dk  Thames^  for  the  respondent. 

The  Ooubt.  After  judgment  had  been  rendered  in  favor  of  de- 
fendants, plaintiff  gave  notice  of  its  intention  to  move  the  court  to 
vacate  and  set  aside  the  judgment  theretofore  rendered,  and  tD  grant 
a  new  triid.     Subsequently,  on  notice,  the  plaintiff  moved  the  court 
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for  leave  to  amend  the  notice  by  inserting  the  word  "deoLuon"  in 
place  of  the  word  '' judgment, "  on  the  ground,  as  stated  in  afBda- 
vits,  that  the  word  '' judsment'*  was  inadvertently  used  by  a  clerk 
in  preparing  the  notice,  the  clerk  having  before  him  a  form  oontain- 
ingtheword  "decision,  "and  by  inadvertence  wrote  the  word  ''judg- 
ment" instead  thereof.    The  court  granted  the  leave  to  amend. 

As  the  case  itself  is  before  us  on  appeal  by  the  party  who  gave 
the  notice  from  the  judgment  and  order  denying  the  motion  for  new 
trial,  on  which  appeal  we  this  day  affirm  judgment,  it  is  unneoessaiy 
for  us  to  pass  on  the  question  of  the  authority  of  the  court  below 
to  amend  the  notice  of  motion;  because,  conceding,  for  the  pur- 
poses of  this  appeal,  the  court  had  authority,  on  the  otiier  appeal 
we  hold  the  court  committed  no  error  in  the  case.  The  question, 
therefore,  remains  but  a  moot  question  of  no  practical  importance 
to  either  party,  and  we  dismiss  tne  appeal. 


No.  9,804. 
OUABDIAN  FnUB  AND  LiFB  ASSUBANOE  Oo.  V.  THOMPSON  ST  AL. 

DeparPment  Twk    Filed  December  tl,  1885. 

SUBJETTBBIF— PRIOB  DEFAULT  OV  AOINT— |*AILUBB  OF  PBINOIFAL  TO   GoiflfinnOAIS  IHB- 

0HAB0K8  Sureties. — Sureties  on  a  bond,  given  to  secure,  the  faithful  perfoimanoe  of  the 
duties  of  an  agent,  are  not  liable  for  a  subsequent  breach  thereof,  if,  before  the  execution  of 
the  bond,  the  principal  knew  that  the  agent  was  ade&raltertohim,  and  failed  to  oommunieate 
such  knowledge  to  the  sureties. 

Appeal  from  a  judgment  of  the  superior  court  of  the  ciiy  and 
county  of  San  Francisco,  entered  in  favor  of  the  def  endants,  and 
from  an  order  denying  the  plaintiff  a  new  trial.  The  opinion  states 
the  facts. 

Ghickeringdk  Tkemas^  for  the  appellant. 
Langhome  <t  MiUerj  f  or^the  respondents. 

Mtbiok«  J.  The  defendant  Thompson,  as  local  agent  of  plaintiff, 
gaye  a  bond,  with  his  co-defendants  as  sureties,  for  the  faithful 
performance  of  his  duties,  and  for  the  payment  to  plaintiff  of  such 
sums  as  he  might  receive  for  premiums  on  insurance.  This  action 
is  on  the  bond. 

The  court  below  found  that  for  some  time  previous  to  the  ezeeo- 
tion  of  the  bond  in  suit,  Thompson  acted  as  agent  of  plaintifl^  and 
in  such  capacity  defrauded  plaintiff  of  two  thousand  dollars,  premi- 
ums collected  by  him,  and  tnat  the  general  agent  of  plaintiff  well 
knew  of  such  defalcation  before  the  execution  of  the  said  bond;  and 
that  neither  said  general  agent  nor  any  officer  or  agent  of  plaintiff 
informed  the  sureties  of  such  defalcation,  but  on  the  contraiy  con- 
cealed and  suppressed  the  same  from  said  sureties. 

First — The  principle  of  law  applicable  to  the  facts  of  this  case  is 
thus  stated  in  Brandt  on  Sure^ship  and  Gkiaranty,  section  367: 
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"  If  the  party  who  takes  a  bond  for  the  oonduot  of  the  principal  in 
an  employment,  knows  at  the  time  that  the  principal  is  then  a  de- 
faulter in  said  employment,- and  conceals  the  fact  from  the  snrefy, 
such  concealment  is  a  fraud' upon  the  soreiy,  and  discharges  him. 
*  *  *  An  agent  for  the  sale  of  coal  on  commission,  who,  by 
agreement  was  bound  to  turn  over  his  receipts  to  his  employers, 
within  a  specified  time,  was  largely  in  arrears,  and  was  required  by 
hisj  employers  to  find  security,  and  a  surety  became  bound  for  him 
to  the  extent  of  one  thousand  pounds.  The  agreement  of  suretyship 
recited  the  terms  of  dealing  between  the  employer  and  the  .agent, 
bat  the  fact  of  the  indebtedness  was  concealed  from  the  surety. 
Held,  the  surety  was  discharged,  on  the  ground,  that  under  the  cir- 
camstanceey  the  recitals  in  tne  agreement  amounted  to  an  active 
misrepresentation." 

"A  person  taking  a  bond  for  the  future  good  conduct  of  an  agent 
already  in  his  employment,  must  communicate  to  a  surety  his  knowl- 
edge of  the  past  criminal  misconduct  of  such  agent  in  the  course  of 
snehpast  employment,  in  order  to  make  such  bond  binding. 

"  The  mere  non-communication  of  such  knowledge,  irrespective  of 
motive  or  design,  is  a  fraud  in  law,  which  will  invalidate  the  obli- 
gation.-" Soov  V.  State,  39  N.  J.  L.  Bep. ,  135. 

'*We  think  there  can  be  no  doubt,  either  upon  principle  or  au- 
thority, that  where  an  agent  has  acted  dishonestly  in  his  employ- 
ment, the  principal,  with  knowledge  of  the  fact,  cannot  accept  a 
guaranty  for  his  future  honesty  from  one  who  is  ignorant  of  the 
agent's  dishonesty,  and  to  whom  the  agent  is  held  out  by  the  princi- 
pal as  a  person  worthy  of  confidence.  The  failure  to  communicate 
snch  knowledge,  under  such  circumstance,  would  be  a  fraud  upon 
the  guarantor. 

"  The  bad  faith,  in  withholding  from  the  guarantor  such  informa- 
tion, so  material  to  the  risk  assumed,  is  manifested  not  only  bj^  the 
bet  that  the  dishonest  character  of  the  agent  was  peculiarly  within 
the  knowledge  of  the  principal;  but  the  holding  of  him  out  as  a  per- 
son entitled  to  confidence  by  continuing  him  in  the  service,  was  equiv- 
alent to  a  declaration  that  the  principal  had  no  knowledge  of  the 
diBhonesty  of  the  agent:*'  Dinsmore  v.  Tidball,  34  Ohio  St.,  418. 

Many  other  cases,  to  the  same  effect,  might  be  cited,  but  the  above 
are  sufficient  to  illustrate  and  sustain  the  principle  involved.  A  few 
eases  to  the  contrary  are  presented,  but  the  weight  of  authority  is  as 
ahove  stated. 

The  judgment  is  affirmed. 

Thobntom,  J.,  and  Morrison,  0.  J.,  concurred. 

Sunmr,  whuv  Dibohaboid  bt  Fraud  of  Cbbditob  ob  Pbinoipal.— Smith  v.  Moberly, 
52  Am.  De&,  548;  Smjley  ▼.  Head,  45  Am.  Dea,  750;  Bryant  v.  Crosby,  58  Am.  Dea,  767| 
WiboDT.  6feeii,60Am.  Dec.,  279. 
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Nck  9,023. 

Eellet  v.  Erdbb. 

DevourttnerU  Two,    Filed  December  2L  1886. 

Judgment  ON  Pleadings— Defendant  mat  Have— Amendment  or  Ck>MFLAiNT.— When 
a  complaint  fai^s  to  state  facts  sufficient  to  constitute  a  cause  of  action,  the  court  may,  on 
motion,  give  judgment  for  the  defe.idant  on  the  pleadings.  On  such  motion,  if  tiie  plaintiff 
makes  application,  the  court  should  permit  him  to  amend. 

Statute  of  Limitations— Waiver  of  Defense.— The  defense  of  the  statute  of  limitations 
must  be  taken  advantage  of  by  demurrer  or  answer;  otherwise  it  is  waived. 

Injunction  Restxuining  Kxeodtion— Case  in  JuDOMSNT.->Tb«  complaint  alleged  thM 
one  Flynn  was  indebted  to  the  defendant  in  the  bum  of  foiir  hundred  and  thirty-seven  dol* 
lars,  for  which  amount  he,  and  this  plaintiff,  gave  their  promissory  note  to  defendant 
Plaintiff  was  in  reality  but  a  surety  for  Flynn,  and  signed  the  note  without  consideration  and 
as  an  **  accommodation  surety  "  for  Flynn,  all  of  which  was  well  known  to  the  defendant 
Flynn  afterward  sold  certain  personal  property  to  defendant,  sufficient  to  pay  all  of  the  note 
except  one  hundred  and  tbirty-seven  dollars,  the  value  of  which,  Flynn  directed  and  defend- 
ant agreed,  to  indorse  upon  the  note,  but  did  not  do  so,  and  credited  the  same  on  other  de- 
mands by  him  held  against  Flynn.    Upon  the  maturity  of  the  note,  plaintiff  urged  defendant 
to  bring  suit  thereon  against  Flynn  who  at  that  time  had  property  suffiloient  to  pay  the  same. 
Subsequently  defendant  brouglit  suit  on  the  note  against  Fljrnn  and  this  plaintiff,  sued  oat  a 
writ  of  attachment  and  caused  the  same  to  levied  upon  sufficient  property  of  Flynn  to  satisfy 
the  demand.    Plaintiff  was  served  with  summons  in  that  cause,  ana  thereupon  called  upon 
defendpnt,  who,  in  a  conversation,  said  he  had  sued  for  but  did  not  cxpeat  to  recover  die 
whole  amount  of  the  note;  that  this  plaintiff  need  give  himself  no  uneasiness  about  the  suit, 
as  the  claim  was  abundantly  secured  under  the  attachment,  that  he,  Ejriess,  would  settle  the 
matter  with  Flynn;  that  plaintiff  need  not  answer  in  the  caose,  and  that  he  did  not  expect 
or  intend  to  pursue  him^  or  look  to  him  for  any  portion  of  the  claim.    Plaintiff  relied  upon 
these  statements,  and  in  consequence  thereof,  did  not  answer,  and  judgment  was  taken 
against  him  and  Flynn  by  default,  for  the  wbo>e  amount  of  the  note.    After  the  rendition  of 
.tiie  judgment,  defendant  did  not  enforce  the  same  againet  Flynn,  but  wrongfully  and  in  fraud  of 
the  rights  of  plaintiff,  discharged  and  rele<«8ed  his  attachment  on  the  properly  of  said  Flynn, 
which  would  nave  paid  the  judgment  in  full,  and  ever  since  has  held  and  still  holds  the  judg- 
ment against  plaintiff,  and  threatens  to,  and  unless  restrained  wUl,  issue  execution  tberecn 
against  the  {iroperty  of  plaintiff  and  enforce  the  same.    Hddj  that  the  complaint  stated  facta 
entitling  plaintiff  to  an  injunction  against  the  execution  of  such  judgment 

Appbal  from  a  judgment  of  the  saperior  court  of  San  Mateo 
oounty,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts. 

Fox  dk  Ro88,  for  the  appellant. 

A.  Teagiie  and  0.  H.  Buck,  for  the  respondent. 

Seabls^  0.  This  is  an  action  to  obtain  a  perpetual  injunction,  re- 
straining defendant  from  enforcing  a  certain  judgment  held  bj  him 
against  plaintiff. 

Upon  motion  of  counsel,  defendant  herein  had  judgment  in  the 
court  below,  upon  the  pleadings,  from  which  plaintiff  appeals. 

Appellant  makes  the  point  that  a  motion  for  judgment  on  the 
pleadings,  by  the  defendant,  cannot  be  entertained  in  a  case  where 
no  affirmative  relief  is  demanded  in  the  answer.  That  such  is  not 
the  appropriate  method  of  reaching  the  objection  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action;  and 
•cites,  among  other  authorities,  to  sustain  his  position,  Watson  v. 
«.  F.  and  H.  B.  R.  E.  Co.,  50  Cal.,  524,  andDe  Uprey  v.  De  Urrey, 
27  Cal.,  330. 

We  are  of  opinion  the  point  is  not  well  taken.  If  a  complaint  ^s 
to  state  facts  sufficient  to  constitute  a  cause  of  action,  advantage  may 
be  taken  of  the  defect  by  demurrer,  by  motion  for  judgment  on  the 


Sap.  Ct.  CaL]  Kelly  v.  Kbiess.  467 


pleadings,  or  upon  a  motion  for  new  trial.  In  Einfi^T.  Montgomery, 
SO  Cal.,  115,  it  was  held  that  when  a  oanse  is  called  for  trial,  the 
action  may  be  dismissed  on  motion  of  defendant,  if  the  complaint 
does  not  contain  a  oanse  of  action,  and  the  plaintiff  declines  to 
amend. 

If  plaintiff  has  a  good  canse  of  action,  which  by  accident  or  mis- 
take ne  has  failed  to  set  ont  in  his  complaint,  the  oonrt,  on  motion 
for  jadgment  on  tiie  pleadings,  shonld,  on  his  application  so  to  do, 
permit  him  to  amencC  bnt,  failing  to  make  such  application,  there 
<»Q  be  no  good  reason  for  proceeding  to  trial,  in  a  cause  where,  ad- 
mitting all  the  facts  charged  as  true,  the  plaintiff  is  still  not  entitled 
to  a  judgment. 

A  complaint  which  imperfectly  states  a  cause  of  action,  or  which 
Dnites  two  -or  more  causes  of  action,  without  stating  them  separately^ 
or  which  is  ambiguous,  unintelligible  or  uncertain,  differs  widely 
from  one  which  utterly  fails  to  show  that  plaintiff  has  any  cause  of 
action.  The  former  presents  a  case  in  which  it  appears  the  plaintiff 
has  a  cause  of  action,  but  which  is  defectively  set  out,  and  there,  the 
defect  appearing  on  the  face  of  the  complaint,  and  it  appearing  that 
the  court  has  jurisdiction,  objection  must  be  taken  by  demurrer,  or 
it  is  waived. 

It  is  to  this  class  of  cases  that  the  decisions  quoted  by  appellant 
refer,  and  not  to  those  in  which  it  cannot  be  gathered  from  the  f ac  e 
of  the  complaint  that  plaintiff  has  or  can  have  a  cause  upon  which  to 
recover. 

2.  The  only  remaining  question  to  be  determined  is,  as  to  the 
snfficiency  of  the  complaint. 

Bespondent  claims  that  as  more  than  three  years  elapsed  between 
the  entry  of  the  judgment  against  plaintiff  and  the  institution  of  tiiis 
action,  tihe  cause  of  aotion  is  barred  by  the  statute  of  limitations, 
prescribing  three  years  as  the  limit  for  actions  founded  upon  fraud. 

Under  our  system  of  practice,  he  who  would  avail  himself  of  the 
privilege  of  the  statute  of  limitations,  must  do  so  by  a  demurrer  or 
answer:  Orattan  v.  Wiggins,  23  Oal.,  16;  Smith  v.  Hall,  19  Cal., 
85;  Smith  v.  Bichmond,  19  Oal.,  476;  Sublett  v.  Tinney,  9  Oal.,  423; 
Berringer  v.  Warden,  12  Oal.,  311.  No  such  objection  having  been 
taken  in  this  cause,  it  is  to  be  deemed  as  waived. 

It  appears  from  the  complaint,  the  allegations  of  which,  for  the 
porposes  of  the  decision,  must  be  taken  as  true,  that  one  David 
Flynn,  was  indebted  to  M.  Kriess,  the  defendant  in  this  cause,  in 
the  sum  of  four  hundred  and  thirty-seven  dollars,  for  which  amount 
he,  and  this  plaintiff,  gave  their  promissory  note  to  defendant. 
Plaintiff  was  m  reality  but  a  surety  for  Flynn,  and  signed  the  note 
without  consideration  and  as  an  *'  accommodation  surety  "  for  said 
Flynn,  all  of  which  was  well  known  to  the  defendant  Kriess. 

Flynn  afterward  sold  certain  personal  property  to  Kriess,  sufficient 
to  pay  all  of  the  note  except  one  hundred  and  thirty- seven  dollars, 
tte  woe  of  which,  Flynn  directed  and  Kriess  agreed,  to  indorse 
upon  the  note,  but  did  not  do  so,  and  credited  the  same  on  other 
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demands  by  him  held  aeainst  Fljnn.  Upon  the  maturity  of  the  notoi 
Eelley  urged  Eriess  to  bring  suit  thereon  against  Flynn  who  at  that 
time  had  property  sufficient  to  pay  the  same. 

The  complaint  then  recites  certain  efforts  made  by  plaintiff  to  pro- 
cure a  settlement  and  adjustment  of  the  note  between  Eriess  and 
Flynn. 

On  the  eighteenth  day  of  April,  1879,  Eriess  brought  suit  in  the 
district  court  in  and  for  the  county  of  San  Mateo,  on  the  note  against 
Flynn  and  this  plaintiff,  sued  out  a  writ  of  attachment  and  caused 
the  same  to  be  leyied  upon  sufficient  property  of  Flynn  to  satisfy 
ibe  demand.  V    iT'  J  J 

Plaintiff  was  served  with  summons  in  that  cause,  and  thereupon 
called  upon  Eriess,  who,  in  a  conyersation,  said  he  had  sued  for 
but  did  not  expect  to  recover  the  whole  amount  of  the  note;  that 
this  plaintiff  need  give  himself  no  uneasiness  about  the  suit,  as  the 
daim  was  abundantly  secured  under  the  attachment;  that  he,  Sjriess, 
would  settle  the  matter  with  Flynn;  that  plaintiff  need  not  answer 
in  the  cause,  and  that  he  did  not  expect  or  intend  to  pursue  him,  or 
look  to  him  for  any  portion  of  the  claim. 

Plaintiff  relied  upon  these  statements,  and  in  consequence  thereof, 
did  not  answer,  and  judgment  was  taken  against  him  and  Flynn  by 
default,  for  the  whole  amount  of  the  note. 

After  the  rendition  of  the  judgment,  May  21,  1879,  Eriess  did 
not  enforce  the  same  against  Flynn,  but,  wrongfully,  and  in  fraud 
of  the  rights  of  plaintiff,  discharged  and  released  his  attachment 
on  the  property  of  said  Flynn,  which  would  have  paid  the  judgment 
in  full,  and  ever  since  has  held,  and  still  holds,  the  judgment  against 
plaintiff,  and  threatens  to,  and,  unless  restrained,  will,  issue  execu- 
tion thereon  against  the  property  of  plaintiff  and  enforce  the  same. 
That  plaintiff  having  been  a  surety,  he  is  informed,  and  believes  and 
avers,  the  judgment  was  as  against  him  satisfied  and  discharged  by 
the  security  acquired  under  the  attachment. 

Plaintiff  also  avers  his  readiness  and  willin^ess  to  pay  the  sum 
of  one  hundred  and  thirty-seven  dollars  and  interest  aue  on  said 
note,  but  does  not  aver  a  tender  thereof  in  direct  terms. 

It  does  not  appear  specifically  from  the  complaint  whether  the 
plaintiff  signed  the  note  with  ^ynn  as  a  joint  or  joint  and  several 
maker  thereof,  or  as  a  surety. 

In  view  of  the  fact  that  a  pleading  is  to  be  construed  most  strongly 
against  the  pleader,  and  in  view  of  the  further  fact  that  appellaat, 
in  his  brief,  speaks  of  plaintiff  as  if  a  maker  of  the  note  in  question, 
we  may  with  propriety  assume  him  to  be  such. 

An  amendment  to  the  complaint  was  filed,  in  which  it  is  sought 
to  be  shown  that  the  default  of  this  plaintiff,  in  the  suit  upon  the 
promissory  note,  was  entered  by  the  clerk  of  the  court  without  being 
directed  so  to  do  by  plaintiff  or  his  attorney. 

It  is  apparent  from  the  case  as  presented: 

1.  That  the  plaintiff  was  in  reality  a  surety  for  Flynn,  and  that 
Eriess  was  well  aware  of  that  fact. 
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2.  Tliaty  by  reason  of  the  pajmentB  on  account  of  the  promis'- 
sory  note^  which  Flynn  had  directed  should  be  endorsed  thereon,  and 
which  Eriess  had  agreed  to  so  endorse,  bat  failed  to  do,  there  was 
pro  tanto  a  defense  to  the  action  on  the  note. 

3.  That  plaintiff  £ellej  was  prevented  from  answering  and  set- 
ting up  such  defense  by  the  declarations  of  £riess  made  to  him. 

4.  That  having  knowledge  of  the  suretyship  of  plaintiff,  he  dis- 
chaiged  his  attachment  lien  against  the  property  of  Flynn,  the  prin- 
oipaldebtor. 

5.  That  if  permitted  to  satisfy  his  judgment  out  of  the  property 
of  plaintiff  herein,  he  will  have  an  unconscionable  advantage  over 
the  latter,  acquired  by  his  wron^ul  acts  and  declarations. 

Under  these  circumstances,  it  would  seem  but  equitable  that 
plaintiff  should  have  relief. 

The  contention  of  respondent  is  that  plaintiff  at  the  time  he  was 
eerved  wiih  summons,  was  aware  of  the  facts  set  out  in  his  complaint, 
and  having  a  plain,  speedv  and  adequate  remedy  by  way  of  answer 
in  the  original  action,  and  for  six  months  after  the  entry  of  judg- 
ment in  said  original  action,  by  application  to  the  court  for  relief 
under  the  provisions  of  section  473  of  the  code  of  civil  procedure, 
and  that  having  failed  to  avail  himself  of  those  remedies  he  cannot 
call  upon  a  court  of  equity  to  protect  him  against  his  own  neglect. 

Proceedings  at  law  will  not  be  restrained,  where  the  party  has  lost 
his  defense  at  law,  throup;h  his  own  negligence,  or  has  omitted  to 
move  for  a  new  trial  within  the  time  required  by  law :  Wait's  Ac- 
tions and  Defenses,  vol.  3,  p.  180,  and  cases  cited. 

We  must  assume  that  plaintiff  had  notice  of  all  the  facts  existing 
before  the  time  to  move  for  a  new  trial  expired,  and  of  which  he 
inight  have  availed  himself  on  such  a  motion,  for  the  reason,  that  it 
is  nowhere  averred  that  he  was  ignorant  of  such  facts.  He  was 
bound,  therefore,  to  exhaust  his  legal  remedy,  before  coming  into 
a  court  of  equity  to  assert  his  ri^hte. 

As  to  any  reuef  to  which  plaintiff  may  be  entitled,  and  which  he 
oonid  not  obtain  in  the  former  action,  or  was  prevented  from  obtain- 
ing by  fraudulent  acts  of  the  defendant,  he  may  obtain  in  this  action, 
and  by  injunction  if  necessary.  Injunctions  maybe  '^  granted  to 
stay  trial,  or  after  verdict  to  stay  judgment,  or  after  judgment  to 
stay  execution,  if  the  execution  lias  been  effected,  to  stay  the  money 
in  the  hands  of  the  sheriff:"    Story's  Equity  Jurisprudence,  section 

Tested  by  these  rules,  we  are  of  opinion  the  facts  as  steted  in  the 
e(»nplaint  show,  that  plaintiff  was,  bv  the  wrongful  acts  of  defend- 
ant, placed  in  a  position  from  which  he  could  only  be  relieved  by  a 
oonrt  having  equity  jurisdiction,  and  in  an  independent  action  in- 
stituted for  that  purpose. 

The  action  upon  the  promissory  note  was ;  pending  for  a  much 
larger  amount  than  was  due.    The  natural  course  of  plaintiff  would 
have  been  to  defend  the  action,  but  he  is  assured  by  the  defendant 
ttiat  tiiere  is  no  occasion  for  him  to  do  so,  for  the  reasons : 
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1.  That  defendant  does  not  expect  to  get  jadgment  for  more  than 
is  due. 

2.  That  he  has  ample  property  of  Flynn  under  attachment  to 
satisfy  the  demand. 

3.  That  defendant  did  not  expect  or  intend  to  ever  look  to  plaintiff 
for  any  portion  of  said  claim. 

Plaintiff  relying  upon  these  statements  did  not  answer. 

Judgment  was  taken  by  the  defendant  for  the  full  amount  of  the 
note,  but  this  did  not  concern  plaintiff  particularly,  for  he  knew  the 
property  attached  was  ample  to  satisfy  such  judgment. 

xhen  the  attachment  was  released,  but  non  constat  that  defendant 
was  going  to  violate  his  promise,  not  to  interfere  with  or  look  to 
plaintiff,  and  it  was  not  until  the  threatened  writ  of  execution  upon 
the  judgment,  in  violation  of  these  promises,  that  his  danger  became 
imminent.  It  was  then  too  late  to  move  in  the  court,  where  the 
former  judgment  was  rendered,  for  relief.  He  had  been  lulled  into 
repose  by  false  promises,  and  should  not  suffer  by  their  breach. 

We  are  of  opinion  that  the  complaint  on  its  face  stated  facts 
sufficient  to  constitute  a  cause  of  action,  and  that  the  court  below 
erred  in  rendering  judgment  in  favor  of  defendant  on  the  pleadings. 
For  which  reasons  the  judgment  should  be  reversed. 

FooTE,  0.,  and  Belches,  0*  0.,  concurred. 

Bt  the  Ooubt.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  reversed  and  cause  remanded. 

Defbitbb  of  Statute  or  Limitatiomb  Most  be  Pleaded;  Othbbwibb  it  is  Waited.— 
Union  Bank  v.  Planter's  Bank,  31  Am.  Dec.,  113;  Sleeth  v.  Morphy,  41  Am.  Dec.»  2S2; 
Coles  V.  Kelsey,  47  Am.  Dec,  661;  McCleaney  v.  McClenney,  49  Am.  Dec.,  738.  The  plea 
of  sQch  defense  should  be  direct  and  unambiguous:  Zeilin  ▼.  Rogers^  West  Coast  Rap.,  466w 

Injunction  to  Restrain  Exbcotion  ob  Legal  Pboceedinos,  When  Lies.— Pollock  v. 
Gilbert,  60  Am.  Dec.,  732,  and  cases  cited  in  note;  Moch  v.  Kennedy,  66  Am.  Dec.,  203; 
Carlin  v.  Hudson,  62  Am.  Dec.,  521,  and  note. 


No.  8.74a. 

Brown  et  al.  t;.  Sennet  st  al. 

In  Bank.    Filed  December  BfH,  188b. 

Neglioence— Masteb  and  Servant— Foreman  not  a  Fellow-sebvant.— A  foreman,  to 
whom  a  stevedore  commits  the  entire  charg:e  of  the  business  of  unloading  a  veteel,  with  power 
to  choose  his  own  assistants,  and  to  control  and  discharge  them  as  rrnely^  and  fuUv  is  the 
principal  himself  could,  is  not  a  fellow-servant  with  those  employed  under  him;  and  if,  in  the 
performance  of  the  work,  death  or  injury  results  to  a  servant  from  the  wrongful  act  or  n^li- 
gence  of  such  foreman,  the  principal  is  liable,  although  he  exerdsed  due  care  in  the  selection 
of  the  foreman.  In  such  case  the  rule  exempting  the  principal  from  liability  for  injoiias 
caused  by  the  negligence  of  a  fellow-servant  has  no  application. 

Appeal  from  a  judgment  of  the  superior  oourt  of  the  city  and  county 
of  San  Francisco,  entered  in  favor  of  the  defendants,  and  from  an 
order  denying  the  plaintifEs  a  new  trial.  The  opinion  states  the 
facts. 

Oeorge  Tam/STy  for  the  appellants. 

Moustuk,  Bdcher  &  Mastick,  for  the  respondents. 
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McEes,  J.  Theplaintiffsin  the  action  in  hand  are  the  widow  and 
children  of  John  Brown,  deceased,  and  they  sue  the  defendant  to 
recover  damages  for  the  commission  of  a  wrongful  act,  or  negligence, 
by  him,  which,  it  is  alleged,  caused  the  death  of  the  deceased. 

The  case  was  tried  by  the  court  without  a  jury.  At  the  conclusion 
of  the  evidence  given  for  the  plaintiffs  there  was  a  motion  made  for 
a  nonsuit,  which  was  granted,  and,  afterward,  a  motion  for  a  new 
trial,  made  on  a  statement  of  the  case,  was  denied;  and  from  the 
judgment  of  nonsuit  and  the  order  denying  the  motion,  the  plaintiffs 
have  appealed. 

The  statement  of  the  case  shows :  That  the  defendant  was  a  steve- 
dore who,  in  January,  1881,  contracted  to  unload  the  British  ship 
Glengarry,  then  lying  at  Pacific  street  wharf,  in  San  Francisco » with 
a  cargo  of  coal.  For  the  performance  of  his  contract  he  provided 
himself  with  a  stationary  engine,  with  the  usual  ^ear  and  apparatus 
for  hoisting  the  coal  from  the  hold  and  dumping  it  into  a  hopper  or 
screen  on  tne  wharf;  and  employed  the  requisite  number  of  men  to 
serve  in  the  positions  necessary  for  discharging. 

The  machinery  consisted  of  a  steam  engine,  located  on  the  wharf; 
and  the  apparatus  consisted  of  four  coal-tubs  or  buckets,  each  of 
sufficient  size  to  hold  about  a  thousand  pounds  of  coal,  with  hoist- 
ix^R-goAi^  on  each;  and  the  hoisting-gear  was  attached  by  a  block  and 
pmleys  to  a  pennant^  or  wire  rope,  so  stretched  from  the  main- top- 
mast to  the  foremast  as  to  fix  the  point  of  attachment  directly  over 
the  hatch. 

There  were  twelve  or  thirteen  men  employed.  One  acted  as  fore- 
man, who  had,  in  his  position  on  the  deck  of  the  ship,  control  and 
direction  of  the  men  and  of  the  work;  another  as  engineer,  whose 
position  was  at  the  hoisting-engine  on  the  wharf.  Three,  including 
the  foreman,  were  stationed  on  deck  near  the  hold,  one  of  them  in 
charge  of  a  line  whereby  he  controlled  the  tub  as  it  was  hoisted  from 
the  hold  until  it  cleared  the  hatch;  another  to  work  a  trip-line,  fast- 
ened at  the  bottom  and  center  of  the  tub,  by  which,  when  the  tub 
was  hoisted  to  the  hopper,  the  coal  was  dumped  from  the  tub  into 
the  hopper;  and  another  in  charge  of  a  line  bv  which  the  emptied 
tub  was  controlled  and  returned  through  the  hatch  to  the  floor  of 
the  ship.  To  fill  or  refill  the  tubs,  eight  men  were  stationed  directly 
under  the  open  hatchway — two  men  for  each  tub — whose  sole  duty 
was  to  shovel  the  coal  into  the  tubs,  and  when  each  tub  was  filled  to 
attach  the  rope-hook  thereto,  and  steady  it  in  its  ascent  until  it 
cleared  the  hatchway.  For  that  purpose  John  Brown  was  one  of  the 
men  employed. 

The  men  were  competent  and  skillful  to  perform  the  duties  as- 
signed to  them;  and  the  hoisting  machinery  and  tackle  were  all  in 
good  order. 

On  the  second  day  of  unloading  the  shovelers  had  worked  down 
to  the  "skin"  or  floor  of  the  ship,  where  they  cleared  a  space  of 
about  three  feet  on  the  floor,  directly  under  the  hatch,  and  about 
twenty  feet  below  the  deck,  the  coal  being  around  the  space  for  a 
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height  of  abont  fifteen  feet.  In  this  space  two  of  the  shovelers, 
John  Joyce  and  a  man  named  ''Frenchie/'  hurriedly  filled  their  tub 
miasaaUy  high — '^  higher,"  a  witness  testified,  '*  than  the  edge  of 
tab.  As  near  as  I  could  judge,  there  was  about  four  hundred  pounds 
on  the  tub,  above  the  edge  of  the  tub."  Loaded  in  that  way  the 
engineer  was  signaled  to  start  it.  It  was  started  and  safely  hoisted 
clear  of  the  hatohway;  but  when  above  the  hatch  the  tub  began  to 
rock  and  swing,  and,  in  that  condition,  it  was  hoisted  until  it  swung 
against  the  mainstay,  thirty  feet  from  the  deck,  with  such  force  that 
it  tilted  over,  and  three  hundred  or  four  hundred  pounds  of  the  coal 
fell  out,  back  into  the  hold  and  upon  the  head  of  iBrown,  causing  his 
death. 

There  is  no  doubt  that  Joyce  and  Frenchie  were  fellow-servants  of 
Brown  and  if  their  wronfffm  act  caused  Brown's  death,  the  defend- 
ant, as  iheir  common  employer,  would  not  be  liable:  Hogan  v.  0.  P. 
B.  B.,  49  Gal.,  128;  McLean  v.  Blue  Ft  M.  Co.,  6  Osl.,  257;  Mc 
Donald  y.  Hazeltine,  63  Gal.,  $6;  and  the  nonsuit  was  properly 
granted. 

But  while  the  evidence  tended  to  show  that  the  act  of  overfilling 
the  tub  may  have  contributed  to  the  accident,  there  was  also  evidence 
which  tended  to  show  that  the  accident  resulted  from  the  swinging 
of  the  overloaded  tub  against  the  mainstay,  and  that  that  could  have 
been  prevented  ''  by  stopping  the  engine  a  second,  so  as  to  let  the 
tub  swing  away  from  the  stay."  According  to  the  evidence,  when 
the  tub  cleared  the  hatch  there  was  nothing  to  obstruct  its  ascent 
until  it  came  to  the  stay.  From  his  position  on  the  deck  the  duty 
devolved  on  the  foreman  to  superintend  and  control  the  hoisting.  Bj 
the  sound  of  his  whistle  he  could  signal  the  hoisting-engine  to  start 
or  to  stop.  He  did  not  signal  the  engineer  to  stop,  and  the  over- 
loaded bucket  was  hoisted  in  its  eccentric  course  untU  it  struck  the 
stay  and  tilted  over  with  the  disastrous  consequences  to  the  work- 
man. 

Assuming,  as  fact,  that  the  omission  to  signal  the  engineer  to  stop 
was  the  cause  of  the  catastrophe,  the  question  arises,  is  the  defend- 
ant legally  liable  for  the  neglect  of  his  foreman  ? 

Undoubtedly  the  foreman  and  other  men  engaged  in  discharging 
the  cargo  were  all  working  for  the  defendants;  they  were,  therefore, 
employees  of  the  defendants,  and  the  relation  of  master  and  servant 
existed  between  them. 

But  the  case  also  shows  that  the  defendants  abdicated  the  control 
and  management  of  the  entire  work  to  the  foreman,  and  gave  him 
full  discretion  to  control  and  supervise  it.  *'  I  was,  **  testified  the 
foreman,  ''  foreman  of  the  job,  *  ^  *  and  superintended  it  for 
them.  «  4^  «  I  employed  the  men  for  them,  and  they  paid  us  all.** 
Under  that  delegated  power  the  foreman  was,  therefore,  in  the  per- 
formance of  the  "job '*  in  place  of  the  master. 

That  being  Ihe  case,  the  defendants  would  be  liable  for  any  neglect 
of  their  foreman  in  the  performance  of  the  work,  to  the  same  extent 
that  they  would  be  liable  for  their  own  neglect  if  they  had  personally 
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oontroUed  and  saperyised  it.  Where  employers  owe  a  duty  to  their 
seryantB  in  the  performance  of  work  contracted  to  be  performed,  and 
for  which  the  servants  were  employed,  they  are  responsible  to  their 
servants  for  the  manner  of  its  performance. 

The  general  mle  upon  the  subject  has  been  quoted,  from  Shear- 
man and  Bedfield  on  N^ligence,  section  102,  and  approved  by  this 
oonrt,  in  Beesom  v.  Green  ]kk>untaan  Oo.,  57  Oal.,  31.  The  rule  is  this : 
"  One  to  whom  his  employer  commits  the  entire  charge  of  the  busi- 
ness, with  power  to  choose  his  own  assistants,  and  to  control  and 
discharge  tnem  as  freely  and  fully  as  the  principal  himself  could,  is 
not  a  fdlow-servant  with  those  employed  under  him;  and  the  master 
is  answerable  to  all  the  under-servants  for  the  negligence  of  such 
managing  assistant,  either  in  his  personal  conduct  wiuiin  the  scope 
of  his  employment,  or  in  his  selection  of  other  servants.  Such,  at 
least,  appears  to  us  to  be  the  rule,  sanctioned  by  the  weight  of  au- 
Uiority  and  by  sound  reason,  thoueh  it  must  be  admitted  that  it  is 
not  everywhere  established  by  law.  It  is  said:  *^  GHie  contrary  rule 
prevails  in  Massachusetts."  But  Chief  Justice  Bigelow,  in  Sweeny 
V.  Old  Colony  and  Newport  Bailroad  Co.,  10  Allen,  377,  states  the 
role  as  follows: ' 'If  a  person  undertake  to  do  an  act  or  discharge  a 
duty,  by  which  the  conduct  of  others  may  proDerly  be  regulated  and 
govemed,  he  is  bound  to  perform  it  in  sucn  a  manner  that  those 
who  rightfully  are  led  to  a  course  of  conduct  or  action  on  the  faith 
that  the  act  or  duty  will  be  duly  and  properly  performed  shall  not 
suffer  loss  or  injury  by  reason  of  his  negligence. 

The  fact  that  the  master  exercised  due  care  in  the  selection  of  the 
person  to  whom  he  delegated  his  power  and  supervision  of  the  work 
does  not  affect  the  rule  which  holds  him  responsible  to  his  servants 
for  the  manner  in  which  the  work  is  performed;  and  if,  in  the  per- 
formance, death  or  injury  resulte  to  a  servant  from  the  wrongful  act 
or  negligenoe  of  the  person  who  is  controlling  and  supervismg  the 
performance  in  place  of  the  master,  the  master  is  liable;  and  the  rule 
exempting  him  from  liability  for  such  injuries  caused  by  the  negli- 
genoe of  a  fellow  servant  has  no  application:  Trask  v.  Gal.  S.  B.  a., 
63  Cal.^  96.    The  nonsuit  was  improperly  granted. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new 
triaL 

Mtbigk,  J. ,  Thobrtoh,  J.,  and  Mobbison,  0.  J.,  concurred. 

Who  axe  EKLLOW-aBBVARTB  nr  Gommoh  Emplotmknt.— See  Fox  v.  Sandford,  e?  Am. 
Dee.,  587.  and  DOte,  in  which  this  rabjeot  ib  dincCTiiwed  at  length.  A  foreman^  to  whom  the 
priwafial  haeentnuted  the  entire  oontrol  of  the  work,  is  not  a  fellow-servant  with  his  subord- 
uiates:  Willis  ▼.  Onsm  B'y,  etc.,  Co.,  3  West  Coast  Rep.,  240;  Gilmore  v.  N.  P.  B'y.  Co., 
1  Wert  Ooart  Rep.,  466:  thus  a  train  diroatcher  on  a  railroad  is  not  a  fellow-eervant  with  a 
oaBaon  track  laboirer;  McKune  ▼.  C.  S.  R.  R.  Co.,  6  West  Coast  Rep.,  169^at  a  conductor 
and  a  baggage  master  on  a  train  are;  Colorado  Cent.  R.  R.  Co.  y.  Martin,  4  West  Coast  Rep. » 
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No.  8.242. 

OAMraEix  V.  Oaks. 

Department  Two.    Filed  December  2t,  1886. 

BBDKMFnON    BT    JUDOIfSNT    DjEBTOB— PAYMENT    OF    PRIOR    LiXN    OV    EXSOUTION    PUR- 

CHASSB. — Under  section  702  of  the  code  of  civil  procedure,  a  judgment  debtor  is  entitled  to 
redeem  property  sold  under  execution,  upon  paying  to  the  purchaser  the  amount  of  his  pur- 
chase, with  two  per  cent  per  month  thereon  up  to  the  time  of  redemption,  together  with  the 
amount  of  any  assessment  or  taxes  which  the  purchaser  may  have  paid  thereon  after  pur- 
chase, and  interest  on  such  amount,  without  pa3dng  a  prior  judgment  against  him,  held  by  a 
partnership  of  which  the  execution  purchaser  is  a  member. 

Appeal  from  a  judgment  of  the  superior  ooort  of  San  Luis 
Obispo  county,  entered  in  favor  of  the  defendant.  The  opinion 
states  the  facts. 

J.  M.  WUcoQCton,  for  the  appellant. 

John  8coU  and  McD.  B.  Venable,  for  the  respondent. 

MoBBisoN,  0.  J.  This  suit  was  brought  to  compel  the  defendant, 
who  was  the  sheriff  of  the  county  of  San  Luis  Obispo  in  this  state, 
to  execute  to  him,  plaintiff,  a  certificate  of  redemption  to  certain 
lands  sold  under  execution.  The  sheriff  refused  to  execute  such 
certificate  for  the  reason  that  there  was  a  prior  lien  on  said  lands, 
held  by  a  certain  partnership  of  which  the  purchaser  at  the  execu- 
tion sale  was  a  member,  and  the  court  sustained  him  in  his  conten- 
tion.   The  following  are  the  findings  in  the  case. 

''  I.  That  on  the  third  day  of  January,  1881,  the  plaintiff  was  the 
owner  in  fee  of  the  land  and"  premises  diescribed  in  the  plaintiff's 
complaint  herein. 

^'ll.  That  pursuant  to  an  execution,  duly  and  regularly  issued 
out  of  the  court  of  G.  W.  Barnes,  Esq.,  a  justice  of  the  peace  in  and 
for  the  township  of  San  Luis  Obispo,  county  of  San  Luis  Obispo, 
state  of  California,  upon  a  judgment  duly  made  and  given  therein  in 
a  certain  action  wherein  £.  Lasar  was  plaintiff  and  the  plaintiff 
herein  was  defendant,  the  defendant,  W.  J.  Oaks,  he  being  then 
duly  elected,  acting  and  qualified  sheriff  of  said  county,  duly,  and 
in  accordance  with  law,  on  the  third  day  of  Januaiy,  I80I,  sold  said 
land  and  premises  to  one  Ernest  Oerf,  for  the  sum  of  three  dollars 
and  fifteen  cents«  and  thereupon  duly  issued  and  filed  for  record  as 
required  by  law,  a  certificate  of  sale  therefor. 

''  III.  That  on  the  eleventh  day  of  January,  1881,  and  within 
six  months  after  the  sale  aforesaid,  this  plaintin  deposited  with  the 
defendant,  who  was  then  and  is  now  the  sheriff  as  aforesaid,  the 
sum  of  three  dollars  and  twenty-two  cents,  in  the  same  kind  of 
money  or  currency  in  which,  and  for  which,  the  sale  was  made,  that 
sum  being  the  amount  paid  by  said  Oerf  for  said  real  property,  with 
interest  thereon  at  the  rate  of  two  per  cent  per  month  from 
the  date  of  the  purchase  by  said  Oerf,  as  aforesaid,  to  the  date 
of  such  deposit,  together  with  the  amount  of  all  assessments  and 
taxes  which  said  Oerf  had  paid  thereon  after  the  purchase  by  him  as 
aforesaid,  and  interest  on  the  same,  and  demanded  from  the  defend- 
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SDt  that  he  exeeate  and  deliver  to  the  plaintiff  a  certificate  of 
redemption  of  said  premises,  which  he  refused  and  neglected,  and 
still  neglects  and  refuses  to  do  by  direction  of  said  E.  Oerf ,  the 
purchaser  at  said  sale. 

' '  lY.  That  the  plaintiff  has  not  alienated  or  conveyed  to  any  one 
his  interest  in  or  to  the  said  land  or  premises,  and  at  the  time  of 
the  commencement  of  this  action  was  the  owner  of  the  eqaity  of 
redemption  thereof. 

''  y.  That  on  the  second  day  of  September,  ▲.  d.  1880,  in  an  * 
action  duly  commenced  and  f»roseouted  in  the  superior  court  of  the 
said  counffr  of  San  Luis  Obispo,  wherein  A.  Blochman,  M.  Oerf, 
Ersest  Cerf  and  L.  M.  Eaiser,  as  partners  under  the  firm  name  of 
A.  Blochman  &  Co.,  were  plaintim,  and  the  said  plaintiff  herein 
was  defendant,  a  judgment  was  duly  made  and  entered  by  said 
court  in  favor  of  the  plaintiffs  in  said  action,  and  against  the  said 
J.  B.  Campbell,  the  plaintiff  herein,  for  the  sum  of  six  hundred  and 
fiftj-three  dollars  and  sixty-eight  oente,  with  interest  from  the  date 
of  said  judgment  at  the  rate  of  seven  per  cent  per  annum,  and  also 
for  sixteen  dollars  and  sixty-five  cents,  costs  ot  suit;  that  no  part  of 
said  judgment  has  ever  been  paid  or  satisfied,  except  the  sum  of 
QB6  niuidred  and  forty-two  dollars  and  seventy*one  cents,  paid 
thereon,  and  that  the  said  judgment  was  subsisting  and  in  full  force, 
and  unsatisfied  at  the  date  of  the  execution  sale  mentioned  in  second 
finding  above,  and  still  subsists  and  is  in  full  force  and  unsatisfied, 
aiid  the  plaintiff  has  not  at  any  time  paid  or  tendered  the  amount 
of  said  judgment  lien  remaining  so  unsatisfied. 

'*  YI.  That  said  judgment  in  said  action  of  A.  Blochman  &  Co., 
aguinst  J.  B.  Campbell,  the  plaintiff  herein,  was  recovered  on  an  ac- 
count due  to  said  partnership,  and  was  and  is  a  part  of  the  assets  of 
the  said  firm;  that  the  said  E.  Cerf,  at  the  time  of  his  purchase  at 
said  execution  sale,  was,  and  ever  since  has  been,  and  now  is,  a 
member  of  the  said  firm  of  A.  Blochman  &  Co.,  and  purchased  the 
said  prof>erty  at  said  execution  sale  as  such  member  and  in  trust  for 
the  said  firm,  and  with  the  firm  money,  and  said  purchase  was  by 
and  on  account  of  said  firm  ol  A.  Blochman  &  Co.,  the  said  Ernest 
Cerf  holding  the  title  acquired  by  said  certificate  of  sale  issued  to 
him  bv  said  sheriff,  in  trust  for  the  s^id  firm. 

"yll.  That  on  the  said  eleventh  day  of  January,  1881,  the 
plaintiff  had  notice  that  said  E.  Cerf  purchased  said  real  property 
with  and  out  of  the  partnership  moneys  of  the  firm  of  A.  Blochman 
k  Co.,  and  he  had,  at  the  time,  notice  that  said  Cerf  purchased  the 
said  real  property  for  and  on  account  of  the  firm  of  A.  Blochman  & 
Co.,  and  that  he  now  holds,  and  did  hold,  the  legal  title  to  said  real 
property  in  trust  for  said  firm  of  A.  Blochman  &  Co." 

iJl  the  foregoing  findings,  down  to  the  sixth,  were  admitted  by  the 
parties,  but  it  is  contended  that  the  seventh  finding  was  not  supported 
t>y  the  evidence. 

We  cannot  understand  how  the  fact  that  plaintiff  knew  the  pur- 
chaser at  the  execution  sale  was  a  member  of  the  firm  obtaining  the 
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judgment  in  the  superior  court,  but  we  think  such  fact  was  fairly 
deduoible  from  the  evidence  in  the  case.  But,  conceding  that  fact, 
we  think  the  court  below  erred  in  its  conclusion.  ' '  The  judgment 
debtor  or  redemptioner  may  redeem  the  property  from  the  purchaser 
at  any  time  within  six  months  after  the  sale  on  paying  the  purchaser 
the  amount  of  his  purchase  with  two  per  cent  per  month  tnereon  in 
addition  up  to  the  time  of  redemption,  together  with  the  amount  of 
any  assessment  or  taxes  which  the  purchaser  may  have  paid  thereon 
after  purchase,  and  interest  on  sucn  amount,  and  if  the  purchaser 
be  also  a  creditor  having  a  prior  lien  to  that  of  the  redemptioner, 
other  than  the  judgment  under  which  such  purchase  was  made,  the 
Amount  of  such  lien  with  interest:"  Code  of  civil  procedure,  sec.  702. 

The  court  below  held  that  the  case  came  within  the  last  clause  of 
the  foregoinff  section.  In  this  we  think  the  court  erred,  as  the  case 
was  within  the  first  clause,  with  the  conditions  of  which  the  plaintiff 
fuUy  complied. 

We  cannot  see  how  the  firm  obtaining  a  judgment  against  the 
same  defendant  in  the  superior  court  could  have  been  prejudiced 
by  a  redemption  from  the  sale  under  tiie  second  judgment,  as  the 
lien  of  the  first  judgment  was  in  no  manner  affected  thereby.  It 
was  simply  an  attempted  redemption  by  the  judgment  debtor  whereby 
the  sale  under  the  second  judgment  would  have  been  wiped  out. 

Judgment  reversed  and  cause  remanded. 

Shabpstein,  J.,  and  Thobnton,  J.,  concurred. 


Mo.  9,292. 

Watebiun  bt  al.  v.  Mobbell  et  al. 

DeparUneiU  One,    Filed  Dtoember  21, 188S. 

Ck>iiTBAOT  roB  Manufaotubiho  Luhbbb.— Under  a  contnust  proTiding  for  the  nuurafaio- 
tore  of  lumber,  a  oUiue  entitling  one  party  to  take  "  any  part  or  the  whole  of  the  ttipm 
lumber  that  may  aocnmulate  by  manmactnring,''  refers  to  quantity,  and  not  to  quality, 
and  requires  that  it  be  taken  as  a  whole,  and  not  culled  and  picked  over  for  the  best  pieoes. 

Thi  Contract  Sukd  on  Gonrtbubd,  and  held  that  the  defendants  had  complied  with  the 
conditions  on  their  part  as  to  payment. 

Appeal  from  a  judgment  of  the  superior  court  of  Santa  Oroi 
county,  entered  in  favor  of  the  defendants,  and  from  an  order  deny- 
ing the  plaintiffs  a  new  trial.    The  opinion  states  the  facts. 

Ooldeby  dt  Jeter  and  Bart  Burke^  for  the  appellants. 
8.  0.  Houghton,  for  the  respondents. 

Beloheb,  0.  0.  This  is  an  appeal  from  a  judgment  of  nonsuit, 
and  an  order  denying  a  motion  for  a  new  trial. 

The  action  is  based  upon  a  written  contract,  executed  September 
23,  1881,  bv  which  the  plaintiffs  leased  to  the  defendants  certain 
timber  land  in  the  county  of  Santa  Cruz,  for  the  term  of  three  years, 
and  the  defendants  undertook  to  cut  and  manufacture  into  lumber  all 
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the  redwood  and  fir  trees  standing  on  the  land  and  suitable  for  miU^ 
inff  purposes. 

It  was  provided  in  the  contract  that  on  or  before  the  fifth  day  of 
each  month,  the  defendants  shonld  render  to  the  plaintiffs  ''  a  fall 
written  account  of  all  merchantable  lumber  shipped  each  day  during 
the  preceding  month,  and  must,  within  ten  days  after  such  account 
has  been  rendered,  pay,  or  cause  to  be  paid,  to  said  Waterman  and 
Waterman,  for  each  one  thousand  feet  of  merchantable  lumber,  the 
sum  of  two  dollars  and  fifty  cents  in  gold  coin.*' 

It  was  further  provided  that  in  case  the  defendants  '' should  not 
manufacture  the  timber  trees  standing "  on  the  land  leased  in  the 
year  1881,  then  they  should,  on  the  first  day  of  January,  1882,  pay 
to  the  plaintiffs  "  the  sum  of  two  dollars  and  fifty  cents  per  thousand 
feet  on  one- third  of  all  merchantable  timber  cut  and  shipped  by  them 
from  their  mill  **  on  another  tract. 

It  was  further  provided  that  plaintifb  should  have  the  right  to  any 
part  or  the  whole  of  the  refuse  lumber  Uiat  might  accumulate  by 
manufacturing  said  timber  into  lumber,  for  the  price  of  seven  dollars 
and  fifty  cents  per  thousand  fe^t,  the  money  to  be  credited  by  the 
pkinti&  to  the  defendants  on  the  account  for  stumpage.' 

It  is  alleged  in  the  complaint  that  the  defendants  had  manufac- 
tured from  trees  out  on  the  demised  premises,  and  had  shipped  four 
hundred  and  fifty  thousand  feet  of  merchantable  lumber,  for  which 
the  defendants  oecame  indebted  to  the  plaintiffs  in  the  sum  of  one 
thousand  one  hundred  and  twenty-five  dollars,  and  that  no  part  of 
that  sum  had  been  paid;  that  the  defendants  had  failed  to  render 
any  account  to  the  plaintiffs  of  the  lumber  manufactured  and  shipped 
by  them,  as  required  by  the  contract,  and  had  failed  and  refused  to 
let  the  plaintiffs  have  or  take,  at  their  election,  '^  any  part  or  all  of 
the  refuse  lumber  '*  upon  the  terms  and  at  the  prices  named  in  the 
contract. 

The  prayer  is  for  judgment  for  the  one  thousand  one  hundred  and 
tventy-five  dollars,  and  for  one  thousand  dollars  damages. 

From  the  evidence  it  appears  that  the  defendants  cut  no  timber 
and  manufactured  no  lumber  on  the  plaintiffs*  limd  in  the  year  1881, 
bat  they  manufactured  at  the  mill  on  their  other  tract  such  a  quan- 
tity that  they  were  required,  under  the  terms  of  their  contract,  to 
pay  to  the  plaintiflh  on  the  first  day  of  January,  1882,  the  sum  of 
one  thousand  two  hundred  and  twenty-five  dollars  and  eighty-eight 
cents.  This  sum  they  paid  to  the  plaintiffs  on  the  thirty-first  day 
of  December,  1881,  and  took  from  them  a  receipt  reading  as  follows: 

"  Beoeived  of  Morrell  and  Spidell  one  thousand  two  hundred  and 
twenty-five  dollars  and  eighty-eight  cents  on  account  of  stumpage 
on  a  certain  contract  dated  September  23,  1881. 

"  W.  W.  Watebman.'* 

The  defendants  did  not  commence  to  manufacture  lumber  on  the 
d«nised  land,  until  September  20,  1882,  but  during  the  balance  of 
fliat  month,  and  the  next  month,  they  manufactured  and  shipped 
therefrom  three  hundred  and  forty-six  thousand  seven  hundred  and 
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thirteen  feet,  for  whioh  the  stampage,  at  two  dollars  and  fifiy  oents 
per  thoasand,  amounted  to  eight  hundred  and  sixty-six  dollars  and 
seventj-seven  cents. 

They  made  no  report  of  the  lumber  shipped,  until  the  fourth  daj 
of  November,  when  they  rendered  to  the  piaintiflGs  a  full  written  ao- 
oount  of  all  merohantable  lumber  shipped  each  day  during  the  pre- 
ceding two  months. 

On  the  day  the  defendants  commenced  manufaeturing  lumber  on 
the  plaintiffs'  land — September  20 — ^the  plaintiffs  went  to  the  defend- 
ants to  talk  about  the  refuse  lumber.  They  said  they  wanted  a  con- 
siderable quantity  of  it,  but  were  not  then  prepared  to  say  how 
much.  They  claimed  the  right  to  select  from  the  mass  of  refiue  the 
best  of  it»  and  leave  the  balance  to  the  defendants.  The  defendants 
objected  to  this,  but  offered  to  let  the  plain tiffia  take  all  the  refuse 
during  an  hour's  run,  a  day's  run,  ''a  week's  run,  or  a  month*s  run. 
Afterwards,  on  October  lo,  the  defendants  sent  to  the  plaintiflB  a 
written  notice  that  they  could  "  take  any  part  or  the  whole  of  flie  re- 
fuse lumber  as  it  comes  from  the  saw." 

The  plainti£b  made  no  demand  fo^  pay  for  the  lumber  shipped,  and 
no  iurther  demand  for  refuse  lumber,  until  flie  third  day  of  Novem- 
ber, 1882,  when  this  action  was  commenced. 

1.  It  is  claimed  for  the  appellants,  that  the  court  erred  in  grant- 
ing the  nonsuit,  for  the  reason  that  the  defendants  were  required  bj 
the  contract  to  manufacture  the  plaintiffs'  trees  into  lumber  during 
the  year  1881,  and  that  the  one  thousand  two  hundred  and  twenty- 
ftve  dollars  and  eighty-eight  cents  was  paid  as  liquidated  damages, 
or  as  a  penalty  for  their  failure  to  comply  with  this  condition,  and 
not  upon  account  for  the  lumber  to  be  thereafter  manufactured  and 
shipped. 

Clearly  this  was  not  the  understanding  of  the  parties  when  the 
receipt  for  the  money  was  given  and  received;  and  looking  at  the 
language  of  the  contract  and  the  circumstances  attending  the  trans- 
action, we  fail  to  see  anything  to  warrant  the  claim  made. 

The  court  below  was  right,  we  think,  in  holding  that  the  money 
was  paid  upon  account,  and  that  nothing  was,  therefore,  due  the 
plaintiffs  for  lumber  shipped  when  the  action  was  commenoed. 

2.  It  is  also  claimed  that  the  defendants  failed  to  make  any  re- 
port in  October  of  the  lumber  shipped  in  September,  and  that  the 
plaintiffs  were  damaged  by  this  failure. 

It  appears  that  the  defendants  commenced  to  ship  lumber,  manu- 
factured from  the  plaintiffs'  trees,  on  the  twenty-first  of  September, 
and  that  they  made  no  report  until  November.  This  may  haye  been 
a  technical  breach  of  the  contract,  but  if  so,  it  was  one  whioh  could 
not  in  any  way  have  injured  the  plaintiffs,  as  they  had  been  paid  in 
iull  for  all  the  lumber  shipped. 

3.  The  only  other  point  made  is,  that  the  plaintiffs  were  denied 
the  right  to  cull  from  the  refuse  the  best  parts  of  it,  leaving;  all  the 
poorer  pieces  for  the  defendants.  It  is  said  if  the  best  pieces  eould 
have  been  selected  out  of  the  mass  of  refuse,  they  would  haTe  been 
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worth  ten  dollars  per  thousand  feet,  and  that,  as  the  plaintiffs  were 
to  pay  only  seven  dollars  and  fifty  cents  per  thousand,  they  clearly 
suffered  damages  by  the  denial,  which  should  have  been  found  and 
awarded  to  them. 

Under  the  contract  the  plaintiffs  were  entitled  to  take  '*  any  part 
or  the  whole  of  the  refuse  lumber  that  may  accumulate  by  manu- 
facturing said  timber  into  lumber.'*  Do  these  words  justify  the 
ehum  of  the  plaintiffs?  We  think  not.  We  agree  with  the  court 
below  that  they  refer  to  quantity  and  not  quality,  and  that  they 
authorized  the  plaintiffs  to  take  the  whole  or  any  fractional  part  of 
the  refuse,  but  required  that  it  be  taken  as  a  whole  and  not  culled 
and  picked  over  for  the  best  pieces. 

It  follows  that  the  judgment  and  order  should  be  affirmed. 

Seabub,  O.,  and  Foot£,  C,  concurred. 

Bt  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


No.  9,268. 

DOUQHEBTT  V.  FhIEBMUTH. 

Department  One,    Filed  December  tS,  1886, 

Waiver  OF  Fjndinos— Stipulatiok  fob— Estoppbl.— A  party  ia  eatopped  to  object  to  the 
vsiit  of  findingB,  if  he  stipuhited  in  writioff  that  findings  shoold  be  waived,  although  aueh 
■tipol^tioD  WW!  not  filed  until  after  entry  of  judgment. 

Affbal  from  a  judgment  of  the  superior  court  of  Alameda  county, 
antared  in  favor  of  the  defendant.    The  opinion  states  the  facts. 

John  J.  Coffey y  for  the  appellant. 

TuHy  B.  Wise,  MouUrie  &  McLean  and  A.  L.  Rhodes,  for  the 
respondent. 

Bo68»  J.  Appellant  contends  that  the  judgment  should  be  re- 
Tnrsed  because  of  a  failure  of  the  oourt  to  me  findings  of  fact.  It  is 
provided  by  section  634  of  the  code  of  civil  procedure,  that  such 
findings  may  be  waived  ''  by  consent  in  writing,  filed  with  the  clerk." 
The  waiver  of  findings,  as  said  by  respondent's  counsel,  amounts  to 
no  more  ttian  waiver  of  objection  to  the  rendition  of  judgment  with- 
OBt  findings.  In  the  present  case  the  attorneys  for  the  plaintiff, 
who  is  the  appellant,  signed  a  stipulation  in  writing,  in  which  it  was 
*'  agreed  that  findings  in  this  case  are  waived."  The  stipulation  was 
not  filed  with  the  clerk  until  some  days  subsequent  to  the  eaixj  of 
judgment,  but  we  cannot  see  that  that  circumstance  alters  the  effect  of 
the  stipulation,  which  we  think  is  to  estop  the  plaintiff  from  making 
the  objection  that  no  findings  were  filed. 

Judgment  affirmed. 

MoKiHaniT,  J.,  and  MoKee,  J.,  concurred. 
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No,  9,347. 

Dahl  bt  al.  v.  Palaohb  et  al. 

DevartimeiU  One,    FOed  December  tS.  1886. 

Protestant  Episcopal  Chubch— Eleotion  of  Vestbtmen— Konoi  of.— Cadod  4  of  the 
Protestant  EpiBcomd  Church  of  the  United  States,  provides  that  the  election  of  vesii'viiMB 
shall  be  held  \on  Easter  Mondav  of  each  year^  or  as  soon  thereafter  as  practicable  **  and  that 
"  notice  of  such  election  shall  be  given  during  divine  service  upon  the  Sunday  previooi 
thereto,  **  Held^  that  notice  of  an  election,  not  held  on  Easter  Monday,  was  reqmate  to  iti 
validity;  and  that  a  notice  given  at  a  service  oommenced  and  conducted  much  eariiar  thaa 
the  appointed  hour  for  divine  service,  was  insufficient 

Appeal  from  a  jadgment  of  the  snperior  court  of  the  city  and 
oounty  of  San  Franoisoo,  entered  in  favor  of  the  plaintiffs.  The 
opinion  states  the  faots. 

Stanly,  Stoney  dt  Hayes  and  Philip  Ikare,  for  the  appellants. 
Ben  Morgan,  for  the  respondents. 

Boss,  J.  At  least  one  point  made  on  behalf  of  the  defendants  is 
fatal  to  plaintiffs*  claim  that  they  are  the  duly  elected  vestrymen  of 
the  parish  in  question.  The  bill  of  exceptions  recites:  That  on  the 
trial,  evidence  was  given  showing  that  the  parish  of  St.  Mark's  is  a 
voluntary  religious  association  or  congregation  organized  under  and 
subject  in  all  things  to  the  constitution,  canons,  regulation  and 
discipline  of  the  Protestant  Episcopal  Ohurch  of  the  United  States, 
and  of  the  diocese  of  Oalifomia,  and  was  such  from  the  twenty- 
ninth  dav  of  May,  1882.  That  said  parish  has  never  been  ineorpor- 
ated.  That  on  and  before  tiie  said  twenty-ninth  of  May,  it  was 
known  as  the  Bishop  Berkeley  Mission,  and  was  under  the  control 
of  the  bishop  of  the  diocese  and  the  board  of  missions  thereof. 
That  by  the  canons  of  said  Protestant  Episcopal  Church,  regnlatiiiff 
such  matters,  the  minister  in  charge  of  such  mission  was  appointed 
by  the  said  board  of  missions  on  the  nomination  of  the  bishop  and 
was  subject  to  removal  by  the  bishop  at  any  time.  That  on  the 
twenty-ninth  day  of  May,  1882,  the  Bev.  E.  S.  Ghreene  was  the  mis- 
sionary in  charge  of  said  mission.  That  on  that  day  the  said  mis- 
sion was,  with  uie  previous  consent  of  the  bishop  of  the  diocese, 
and  in  pursuance  of  the  canons  of  the  church,  regularly  organised 
into  and  became  a  parish  under  the  name  of  St.  lurk's  iPaiiah,  and 
at  the  same  time  the  defendants  were  duly  elected  vestrymen  of  the 
parish,  to  serve  until  their  successors  should  be  duly  elected. 
Tliat  one  of  the  duties  of  the  vestry  was  to  elect  a  rector  to  take 
charge  of  the  spiritual  affurs  of  the  parish,  which  duty  was  and  is 
regulated  by  sections  1,  2  and  3  of  canon  v.,  which  read  as  fallows: 

'*  Oanom  5 — ^Thb  Bbotob.  Section  1.  The  rector  of  a  parish 
shall  be  elected  by  a  majority  of  all  the  vestry,  duly  oonvenea  aftar 
legal  notice,  specifying  such  election  to  be  the  object  of  the 
meeting. 

^*  Sec.  2.  Upon  the  election  of  rector,  or  of  an  assistant  minister, 
the  church  wardens  shall  give  immediate  notice  thereof  to  the 
ecclesiastical   authority  of   the  diocese,  whereupon    the   person 
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elected  may  enter  upon  the  duties  of  his  calling;  promded,  that  the 
said  authority,  and  the  bishop,  acting  by  and  with  the  consent  of 
the  standing  committee  of  the  diocese,  may  veto  said  election,  in 
which  event  the  election  shall  be  nail  and  void. 

"Sec.  3.  First — ^Whenever  the  rectorship  of  a  parish  becomes 
Tiicant  it  shall  be  the  duty  of  the  vestry  to  give  immediate  notice  to 
the  ecclesiastical  authority. 

"Second — The  ecclesiastical  authority  may  supply,  by  appoint- 
ment, such  vacancy  until  a  rector  shall  be  elected. 

That  immediately  after  the  organization  of  the  parish  and  the  elec- 
tion of  the  defendants  as  yestrpaeuy  a  meeting  of  four  of  the  five 
TeBtrymen  elect  was  held,  without  any  previous  notice  whatever  of 
BQch  meeting,  and  without  the  knowleage  of  the  other  vestryman 
that  be  had  been  so  elected;  at  which  meeting  a  resolution  was 
idopted  that  the  Bev.  E.  S.  Greene  be  elected  rector  of  theparish, 
who  consented  thereto,  he  being  present  at  the  meeting.  That  no 
Dotiee  of  such  election  was  ever  given  to  the  bishop,  who  was  then 
and  still  is  the  ecclesiastical  authority  of  the  diocese,  nor  was  any 
action  taken  by  the  bishop  with  respect  to  such  election,  before  the 
appointment  by  the  bishop  of  the  Bev.  David  McOlure  to  supply 
the  yacancy  in  said  rectorship  as  hereinafter  stated.  That  on  the 
twenty-fourth  day  of  July,  1883,  at  a  meeting  of  the  vestry  of  the 

Srish,  regularly  held,  a  resolution  was  adopted  rescinding  the  reso- 
ion  electing  me  Bev.  E.  S.  Greene  as  rector,  and  declaring  the 
rectorship  of  the  parish  vacant,  and  directing  the  clerk  of  the  vestry 
to  notify  the  bishop  of  the  diocese  of  the  vacancy  and  to  request  him 
to  appomt  a  minister  to  supply  it.  That  notice  of  such  action  was 
given  to  the  bishop  and  to  the  Bev.  E.  8.  Greene.  That  thereafter 
and  before  the  twentv-ninth  day  of  July,  1883,  the  said  bishop,  as 
the  ecclesiastical  authority  of  the  diocese,  did  authorize  and  direct 
the  Bev.  David  McOlure  to  supply  the  vacancy  until  a  rector 
ahonld  be  elected,  notice  of  which  was  given  to  the  said  Bev.  David 
McClure  and  to  the  vestry  and  to  the  said  Bev.  E.  S.  Greene.  That 
MicoTding  to  the  canons  and  regulations  of  the  said  Protestant 
Episcopal  Church  the  temporalities  of  a  parish  are  managed  by  ves- 
trymen whose  duties,  tiine  and  manner  of  election  and  term  of  office 
are  prescribed  by  sections  1  and  2  of  canon  iv.,  which  read  as  follows : 

''  Canon  4—1^  Yestbt.  Section  1.  On  Easter  Monday  of  each 
T^r,  or  as  soon  thereafter  as  practicable,  there  shall  be  an  election 
of  not  less  than  three,  nor  more  than  eleven  vestryman  and  trustees, 
oryeetrymen  and  directors,  provided,  that  any  parish  now  in  exist- 
ence may  elect  such  number  of  vestrymen  as  their  articles  of  incor- 
poration'may  require,  the  same  being  at  least  twenty-one  years  of  age, 
to  manage  the  temporalities  of  the  parish,  who  shall  have  power  to 
fill  vacancies  in  their  own  body,  and  shall  continue  in  office  until 
their  successors  are  duly  elected.  Notice  of  such  election  shall  be 
given  during  the  divine  service  upon  the  Sundav  previous  thereto. 

"  2nd.  The  election  of  vestrymen  shall  be  by  ballot,  and  any  male 
person  of  twenty-one  years  of  age,  who  for  the  previous  sixty  days 
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shall  havei  been  registered  a  oommanicant,  and  any  male  person 
of  like  age,  who  shall  have  been  a  member  of  the  congregation  for 
a  like  period,  and  has  regularly  oontribated  to  the  support  of  the 
parish,  shall  be  entitled  to  vote." 

That  on  July  29, 1883,  the  hour  of  eleven  o'clock  was,  and  daring 
the  existence  of  said  parish  always  had  been,  the  time  of  commencing 
the  Sunday  morning  divine  service,  and  no  other  or  different  boor 
had  been  appointed  or  announced  for  such  service  for  that  day. 
That,  without  previous  notice  to  the  congregation  of  any  change  of 
the  hour  of  service,  and  knowing  that  the  bishop  had  appointed  the 
Bev.  David  McClure  to  officiate  as  minister  in  said  parish,  and  that 
he  was  expected  to  hold  divine  service  in  the  said  church  at  the  regu- 
lar hour  of  eleven  a.  m.  of  said  twenty-ninth  day  of  July,  1883,  the 
said  Bev.  E.  S.  Greene  did,  about  the  hour  of  nine  o'clock  in  the 
morning  of  that  day,  enter  the  said  church,  and  thereupon  com- 
menced to  hold  the  services  of  said  Protestant  Episcopal  Church, 
and  intentionally  continued  and  protracted  the  same  to  an  unusaal 
extent,  and  until  after  the  hour  of  eleven  o'clock,  and  after  the  arri- 
val of  the  said  Bev.  David  McOlure,  and  refused  to  suspend  said 
services,  and  prevented  the  said  Bev.  David  McGlure  from  officiat- 
ing.   That  while  the  Bev.  E.  S.  Greene  was  so  officiating  in  said 
church,  and  before  the  said  regular  hour  for  morning  service,  hegave 
notice  to  the  persons  present  and  attending  said  services,  that  on 
Monday,  July  30,  188d,  at  eight  p.  m.,  an  election  would  be  held  in 
said  church  building  of  five  vestrymen,  to  serve  until  their  succes- 
sors should  be  elected;  that  on  Monday  evening,  July  30,  1883,  said 
church  and  building  was  locked,  and  the  key  thereof  was  in  posses- 
sion of  the  marshal  of  the  town  of  Berkeley,  and  access  thereto  could 
not  be  had,  and  such  election  could  not  beheld  therein;  that  at  the 
hour  named  in  said  notice,  a  meeting  of  certain  members  of  said 
parish  was  held  at  the  residence  of  J.  B.  Whitcomb,  on  the  sanie 
street  with  said  building,  but  distant  therefrom  about  two  blocks; 
that  said  meeting  was  held  in  the  dining  room  of  said  residence,  and 
the  Bev.  E.  S.  Greene  presided;  that  the  number  of  persons  then 
present  and  taking  part  in  the  proceedings,  were  eight  or  ten,  inclad- 
ing  the  five  plaintiffs;  that  all  of  the  persons  so  participating  were 
qualified  to  vote  for  vestrymen  of  the  parish;  that  the  plaintiffs  were 
the  only  persons  nominated  for  the  office  of  vestrymen  at  said  meet- 
ing, whereupon  a  motion  was  made  and  carried,  no  one  dissenting, 
that  the  secretary  of  the  meeting  cast  the  ballot  for  those  present  in 
favor  of  the  plaintiffs.     That  the  secretary  did  then  and  there  prepare 
such  ballot  and  deposit  the  same  in  a  hat,  and  thereupon  the  plaint- 
iffs were  declared  duly  elected  vestrymen  of  said  parish.     That  no 
election  of  vestrymen  therefor  had  been  held  on  Easter  Monday, 
1883,  or  at  any  time  since  the  election  of  the  defendants,  in  1832. 
That  no  request,  at  any  time,  was  made  by  any  one  that  the  defend- 
ants, or  any  of  them,  as  the  vestry,  or  as  vestrymen,  should  call 
an  election  or  cause  an  election  to  be  held  for  their  successors,  and 
neither  of  them  had  any  notice  or  knowledge  of  said  proposed  elec* 
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tioD  on  the  thirtieth  of  Jaly.  That  on  Easter  Monday,  1883,  and 
for  some  time  thereafter,  and  until  a  short  time  before  the  alleged 
election  of  the  plaintiffs,  it  was  understood  and  believed  by  the 
Testrymen  and  congregation  of  Bt.  Mark's  parish  that  the  steps  taken 
to  organize  the  said  parish  had  been  incomplete  and  inadequate,  and 
tiiat  the  parish  was  still  a  mission. 

The  facts  above  detailed  were  proved  in  the  court  below,  accord- 
ing to  the  bill  of  exceptions  con^eiined  in  tho  record.  Concerning 
the  propriety  of  the  proceedings  it  is  not  for  us  to  speak.  And  but 
little  need  l>e  said  in  regard  to  the  law  applicable  to  the  facts. 

As  has  been  seen,  the  canon  provides  that  an  election  of  vestry- 
men shall  be  held  "  on  Easter  Monday  of  each  year,  or  as  soon  there- 
after as  practicable,"  and  it  is  expressly  provided  that  "notice  of 
such  election  shall  be  given  during  divine  service  upon  the  Sunday 
previous  thereto."  Whether  an  election  on  Easter  Monday  would 
or  would  not  be  valid  without  notice  thereof  need  not  be  deter- 
mined, but  we  think  that  it  does  not  admit  of  doubt  that  notice  of 
an  election  not  so  held  is  reauisite  to  its  validity. 

We  need  only  inquire  further,  was  the  notice  given  by  the  Bev. 
Mr.  Greene  at  the  services  inaugurated  by  him  at  9  o'clock  in  the 
morning  ^of  July  29,  the  notice  required  by  the  canon  of  the 
church  ?  Was  the  service  commenced  and  conducted  by  him  at  the 
time  and  in  the  manner  stated  in  the  proof,  the  "  divine  service" 
spoken  of  in  the  canon  ?  There  can  be  but  one  answer  to  this,  and 
that  must  be  in  the  negative. 

Judgment  reversed  and  cause  remanded. 

MoEsE,  J.,  and  MoKinstry,  J.,  concurred. 


No.   9,144. 

Whitman  v.  Hay, 

DepatrtmerU  One,    Filed  December  iS,  1886, 
JoDomar  Aitibhbd  vob  Failubi  to  File  Points  and  aathoritiet. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and. 
county  of  San  Francisco. 

Joseph  D.  Redding^  for  the  appellant. 
AkPihe  dk  Bonney^  for  the  respondent. 

The  Coubt.  The  record  in  this  case  shows  that  it  was  sub- 
mitted for  decision  on  the  twenty-fourth  of  September,  1885,  on 
briefs  on  file,  and  that  no  briefs  have  at  any  time  been  filed. 

For  want  of  points  and  authorities  judgment  farmed. 
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No.   8,766. 

Gabet  et  al.  v.  Jobdan  bt  al. 

Department  On«.    Filed  December  93,  1886. 

JaDOMINT  RXVKBSBD  FOB  FaILTJBB  TO  FiND  ON  THE  ISSUSB. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

Satoyer  dk  Ball,  for  the  appellants. 

E.  M.  Oihson,  WiUis  WhUmore  and  T.  J.  Growley^  for  the  respond- 
ents. 

The  Ooxtbt.    For  want  of  findings  upon  the  issues  the  judgment 
and  order  are  reversed  and  cause  remanded  for  a  new  trial. 


No.  9.238. 

Gaset  et  al.  V.  Jobdan  et  al. 

Depavtment  One.    Filed  December  f5, 188S. 

PLAiNnrF  Cannot  Diaioas  Action  Aftbr  Trial  and  Submission.— After  a  cmim  baa 
been  regularly  tried  and  sabmitted  for  decieion  it  cannot  be  diemiiBed  on  plaintiiFa  motioD. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendants.  The 
opinion  states  the  facts. 

Satoyer  dt  BaU,  for  the  appellants. 
T,  J.  Crowley f  for  the  respondents. 

BosSy  J.  In  this  case  the  court  below  gave  judgment  for  the  de- 
fendant, upon  the  ground  that  at  the  time  of  the  commencement  of 
the  action  there  was  another  action  pending  between  the  parties  for 
the  same  cause.  The  other  action  referred  to  is  the  suit  entitled 
Gasey  v.  Jordan,  No.  8  J66,  anto,  just  decided  here  and  remaadedto 
the  court  below  for  a  new  trial.  The  cause  of  action  in  the  two  suits 
is  substantially  the  same.  The  first  action  was  tried  in  the  oonrt 
below  and  submitted  to  the  court  for  decision  upon  the  briefs  to  be 
.filed  by  the  respective  parties,  and  in  that  condition  of  the  case  the 
court,  on  motion  of  the  plaintiffs,  caused  to  be  entered  in  the  min- 
utes an  order  dismissing  the  action  without  prejudice  to  another. 
Two  days  afterward  the  order  of  dismissal  was  vacated  by  the  oonrt 
on  motion  of  the  defendants  in  the  action.  In  the  meantime  the 
second  action  was  commenced. 

The  order  of  dismissal  was  invalid,  for,  after  the  cause  had  been 
regularly  tried  and  submitted  for  decision,  it  could  not  be  diBmissed 
on  plaintifb'  motion:  Heinlen  v.  Oastro,  2!2  Oal.,  102.  The  order  of 
dismissal  was,  Uierefore,  rightly  vacated  and  the  suit  carried  to  judg- 
ment. 

Judgment  affirmed. 

MoElEB,  J.,  and  MoEimsitbt,  J.,  concurred. 
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No.  9.293. 

MULUNB  V.  WiELAKD. 

JJetnHment  One,   FiUd  December  S3,  1886, 

Niw  Trial— VKiiDioi'—Ck>KrLiOT  or  Evidencx.— An  order  gnranting  a  new  trial,  on  the 
gnond  that  the  evidence  wm  insufficient  to  sustain  thd  verdict,  will  not  be  reversed  on  ap- 
peal, when  the  evidence  is  oonflidting. 

Apfkal  from  an  order  of  the  superior  ooart  of  the  city  and  ootinty 
of  San  Francisoo,  granting  the  defendant  a  new  trial.  The  opinion 
states  the  facts. 

Glume  (t  Knight,  for  the  appellant. 
Longhborotigh  dk  NewJudl,  for  the  respondent. 

MoEeb,  J.  After  the  return  of  a  verdict  for  six  thousand  dol- 
lars in  this  action  the  defendant  moved  for  a  new  trial  on  a  state- 
ment of  the  case.  Upon  motion  the  court  ordered  that  a  new  trial 
be  granted  and  from  the  order  the  plaintiff  appealed. 

Tne  motion  was  made  and  the  order  entered  upon  the  ground  that 
the  evidence  was  insufficient  to  sustain  the  verdict. 

The  record  shows  that  the  action  in  which  the  verdict  was 
lendered  was  brought  to  recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  from  the  fall  of  an  elevator — ^a  distance  of 
m.tj  feet  from  the  top  story  to  the  basement  of  a  building  known 
as  the  Philadelphia  iSrewery,  the  property  of  John  Wieland.  On 
the  trial,  evidence  was  g;iven  sufficient  to  establish  as  incontroverti- 
ble facts  that  the  proprietor  of  the  brewery  had  contracted  with  the 
Columbia  Foundry  for  the  laying  of  an  iron  floor  in  the  second 
stoiy  of  the  brewery;  that  for  the  purpose  of  commencing  perform- 
ance of  the  contract  the  foreman  ot  the  foundry,  on  the  twenty-third 
of  May,  1882y  went  to  the  brewery,  ti^in^  with  him  two  servants  of 
the  foundry  and  about  thirtyH9ix  square  iron  plates,  each  weighing 
about  four  hundred  pounds,  which  were  to  be  used  in  the  work  of 
laying  the  floor.  One  of  tiiese  servant  was  the  plaintiff  in  the 
action,  who  was  permanently  injured  by  the  fall  of  the  elevator 
while  engaged  witn  his  fellow-servant  in  the  duty  of  taking  up  on 
the  elevator  one  of  the  iron  plates  to  the  second  story  of  the 
bnilding. 

It  is  conceded  that  the  injuries  to  the  plaintiff  were  caused  by  the 
gross  negligence  of  a  servant  of  the  brewery  in  running  the  eteva- 
tor.  Bat  there  was  evidence  given  which  tended  to  show  that  the 
servant  was  employed  only  to  do  general  work  about  the  cellar,  to 
nuffk  beer  barrels,  and  to  load  and  unload  the  elevator,  and  that  he 
was  not  employed  and  was  not  authorized  to  run  the  elevator.  Yet 
he  was  tiie  only  servant  of  the  brewery  at  or  near  the  elevator  when 
fte  plaintiff  got  on  it  with  the  iron  plate  to  go  up  to  the  second 
8tn7  ot  the  bnilding. 

llie  isaaes  which  were  presented  to  the  jury  upon  the  evidence  in 
tile  ease  involved:  First — Whether  the  defendant,  by  his  foreman, 
granted  the  use  of  the  elevator  to  the  foreman  of  the  foundry  for  the 

■o.  las— 4. 
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purpose  for  which  it  was  used ;  second — ^Whether  the  servant  of  the 
orewery  that  ran  the  elevator,  in  connection  with  that  ose  of  it,  was 
authorized  to  run  it;  or,  third — ^Whether,  if  another  was  employed 
for  that  purpose  and  was  not  present  to  perform  his  duty  at  the  time 
the  foundry  was  usin^  it,  was  the  servant  who  c^erated  it  left  tem- 
porarily in  chargQ  of  it,  or  was  the  foreman  of  the  brewery  negiigeat 
in  not  seeing  that  the  regular  operator  of  the  elevator  was  present  to 
perform  his  duty. 

These  were  all  questions  of  fact  for  the  jury,  and  there  was  evi- 
dence given  for  and  against  their  existence  as  facts.  Upon  the  evi- 
dence we  jury  found  for  the  plaintiff.  But  the  verdict  waa  founded 
upon  conflicting  evidence;  and  on  the  motion  for  a  new  trial  the 
court,  to  whose  discretion  the  motion  was  addressed,  determined  that 
the  evidence  was  wholly  insufficient  to  sustain  the  verdict.  That 
being  so,  we  cannot  say,  as  matter  of  law,  that  the  court  ab«sed  its 
discretion  in  granting  a  new  trial:  Pierce  v.  Schaden,  65  Oal.,  ^; 
Bronner  v.  Wetsdar,  66  Cal.,  419;  Blum  v.  Sunol,  63  Oal.,  341. 

Order  affirmed. 

Boss,  J.,  and  MoEinstbt,  J.,  oonourred. 


No.  Il,ie2. 
POUPION  V.  Muzio. 

IkpofimerU  One,    FUed  Decmnbtr  SS^  I8S6, 

FlUMO  TRAVBORIFT— EXTXNBION  OF  TOfl  FOB,  BT  STIPULATION— DlSWaBAt  OT  APPIAL.— 

Failure  to  file  the  transcript,  within  the  time  preecnbed  by  the  rules  of  the  supreme  court,  will 
not  warrant  a  cfomissal  ei  «ne  appeal,  if,  at  tne  time  of  tiie  motion'to  dismtn,  tiie  appdlaot 
offers  to  file  it,  and  it  anpears  that  the  parties  had,  by  a  stipulation  not  fil«d,  exteiwbd  the 
time  for  filing  to  a  date  Beyond  the  hearing  of  the  motion. 

Motion  to  dismiss  an  appeal  from  the  superior  oomrt  of  tke  city 
and  county  of  San  Francisco.    The  opinion  states  the  facta. 

A.  J.  LeBrdon,  for  Vbe  appeUant. 

Gustave  Tonchard,  for  the  respondent 

Boss,  J.  The  respondent  moved  to  dismiss  the  appeal  herein,  be- 
caase  of  the  failure  of  aroellant  to  file  (the  transcript  within  the  tine 
prescribed  by  a  rule  of  mis  court.  Appellant,  in  answer  to  the  ao- 
ticm,  offered  to  file  the  printed  traoisonpt,  and  at  the  same  time  pre- 
sented a  written  stipulation  signed  bv  the  attorney  of  record  of  re- 
spondent, oxteakding  the  time  to  file  toe  transcript  to  a  4ato  beyond 
the  hearing  of  the  motion.  It  is  objected  that  tne  stipolalian  is  of 
no  effect  because  not  filed  with  the  clerk.  Bat  we  think  that  in  a 
matter  relating  only  to  the  time  m  which  the  record  on  appeal  shall 
be  filed  here,  the  objection  is  not  well  taken,  and  that  the  appeal 
should  not  be  dismissed. 

Motion  denied. 

MoEee,  J.,  and  McKensxbt,  J.,  ooneurred. 
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PbTBBSON  v.   HtJBBABD. 

Dena/rtmBtU  One.    Filed  December  tS,  1886. 

Bbiaoh  or  CoNTBAOT— Alleoatiov  IK  AjrawsB  CoN»TRUXD.-^In  an  action  to  recover  for 
tike  breach  of  a  stipulation  in  an  agreement,  to  the  effect  that  the  defendant  would  not,  in  the 
bnildloff  of  a  certain  mill,  *'  let  any  sawdust  or  ruUiidi  be  put  into  the  stream  so  as  to  injure 
or  prevent  the  um  of  the  same  for  pUdntiiTs  family  use,"  an  allegation  in  the  answer  that  the 
defendant  prevented  the  sawdust  and  rubbish  from  being  earned  down  by  the  stream,  and 
that  the  waters  thereof  were  not  rendered  impure,  etc.,  by  reason  of  such  sawdust  and  rub- 
faiih,  ooostituiea  a  valid  defense. 

8EITI.IIUNT  AND  Payxxnt  127  FoLL  IB  A  Yaijd  Dkpsnsb  to  an  action  for  breach  of  con- 
tracts 

Ik  Sogh  Acnox  thi  FiVDnfos  Hbld  ^io  Covxr  tbm  Ibbux  and  to  be  sustained  by  the 
endeooe. 

FnrDiNGS — Not  Nkcissabt  on  AFnRVATiyE  Detinse  not  Suppobtso  bt  Pboof.— 
Where  judgment  is  rendered  for  the  defendant,  a  finding  upon  an  affirmative  defense,  whioh 
is  not  supported  by  proof,  is  not 


AppeaIj  from  a  judgment  of  the  sajierior  court  of  Santa  Ornz 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  denying 
the  plaintiff  a  new  trial.    The  opinion  states  the  facts. 

Z.  N.  CMdBby^  for  the  appellant. 
A.  E.  BoUon^  for  the  respondent. 

MoKsEy  J.  In  this  case  the  appeUant  contends  that  the  judgment 
aDd  order  appealed  from  should  be  reversed,  because  (1)  the  court 
below  erred  in  overruling  a  general  demurrer  to  those  portions  of 
defendant's  answer  desiffnated  as  his  second  and  third  defenses;  ^2) 
because  the  decision  and  judgment  of  the  court  are  based  on  tne 
findings  of  particular  facts  which  were  not  within  the  issues  of  the 
case,  and  also  upon  certain  facts  whioh  were  not  sustained  by  the 
eyidence,  and  (3)  because  of  a  want  of  finding  upon  some  of  the 
material  issues  in  the  case. 

The  case  arises  out  of  an  action  to  recover  damages  for  the  breach 
of  a  contract  by  which  the  defendant  agreed  to  buud  a  sawmill  upon 
a  tract  of  land  situated  on  the  forks  of  Oollins  creek,  in  Santa  Oruz 
county,  and  manufacture  into  lumber  the  timber  upon  it,  for  which 
payment  at  a  stipulated  price  was  to  be  made  to  the  plaintiff. 

CSonsiruction  of  the  mill,  the  manufacture  of  lumber  thereat,  from 
April,  1880,  until  January,  1881,  and  payment  to  the  plaintiff, 
according  to  the  terms  of  tne  contract,  were  admitted.  Bat  it  ap- 
pears at  the  date  of  4be  contract  the  plaintiff  had  a  flume  on  the 
iand  on  which  tiie  eontract  was  to  be  performed,  by  which  he 
obtained  from  the  creek  a  supply  of  water  for  domeeticpurposes, 
at  his  house  and  premises  bordering  on  the  creek.  This  flume 
extended  from  a  point  in  the  creek  about  aeven  hundred  yards 
below  the  mill  site  on  whioh  the  mill  was  to  be  built,  and  the  con- 
tract contained  a  stipulation  that  *'the  said  Hubbard  is  not  to  let 
anj  sawdust  or  rubbish  be  put  into  said  streams  of  water  so  as  to 
injure  and  prevent  the  use  of  the  same  for  his,  said  Peterson's, 
family  use."  This  agreement,  it  is  charged,  the  defendant  violated, 
by  depositing  and  causing  to  be  deposited  on  the  banks  of  the  creek 
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and  in  the  oreek,  at  and  near  the  mill,  large  quantities  of  '^  sawdust 
and  other  rubbish/'  which  were  brought  £)wn  by  the  creek  into  and 
through  the  plaintiff's  flume  to  his  house  and  premises,  "  rendering 
the  water  impure,  corrupt,  unwholesome  and  unfit  for  family  use, 
to  his  great  damage. 

The  answer  filed  by  the  defendant  contained  a  general  denial  and 
also  separate  statements  of  facts,  by  way*  of  deronse,  showing  (1) 
impossibility  of  building  and  operating  the  mill  so  as  to  stop  the 
fall  ot  sawdust  and  rubbish  from  the  mill  into  the  stream,  and  per- 
formance of  the  contract  by  lawful  and  proper  means,  which  pre- 
vented the  sawdust  and  rubbish  from  being  carried  down  by  the 
stream,  or  through  the  plaintiff's  flume,  so  as  not  to  injure  or  render 
impure  the  water  which  flowed  through  the  flume  to  the  plaintiff's 
house  and  premises;  and  (2)  performance  of  the  contract  by  settle- 
ment and  payment  in  full. 

There  was  no  prejudicial  error  in  overruling  the  general  demur- 
rers interposed  to  those  special  defenses. 

The  object  of  the  contract  was  to  prevent  sawdust  and  rubbish 
from  the  mill,  which  would,  of  necessity,  fall  into  the  creek  while 
operating  the  mill,  from  *'  being  put  into  said  streams  of  water  so 
as  to  injure  and  prevent  the  use  of  the  same  for  the  plaintiffs  family 
use."  That  object  was  achievable.  However  inconvenient  it  might 
be,  it  was  not  impossible.  Performance  of  the  contract,  was,  there- 
fore, possible:  Section  1,597,  0.  0.;and  defendant  was  bound  to 
perform  it.  But  he  was  entitled  to  allege  and  prove  substantial 
performance  of  the  contract,  and  the  allegations  that  he  did,  by 
lawful  and  proper  means,  prevent  the  sawdust  and  rubbish  from  the 
mill  from  being  carried  down  to  the  plaintiff's  flume,  and  that  the 
water  of  the  creek  which  flowed  through  the  flume  to  the  plaintiff^s 
house  and  premises  was  not  injured  or  rendered  impure,  corrupt, 
unwholesome  or  unfit  for  use  by  the  sawdust  and  rubbish  from  the 
mill,  constituted  a  valid  defense. 

Settlement  and  payment  in  full,  also  constitute  a  valid  defense  to 
an  action  for  an  alleged  breach  of  the  contract. 

The  facts  found  by  the  court  were  within  the  issues  made  by  the 
answer  and  complaint.  The  finding  covers  the  issues,  and  it  is 
sustained  by  the  evidence  in  the  case. 

There  was  no  finding  necessary  upon  the  defense  in  the  answer  of 
settlement  and  payment,  because  tiie  defense  was  not  supported  by 
proof:  Oampbell  v.  B.  B.  &  A.  W.  Co.,  35  Oal.,  682. 

Judgment  and  order  denying  a  new  trial  affirmed. 

Boss,  J.,  concurred. 

MoKiNSTBY,  J.   I  concur  in  the  judgment. 
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No.  9,079. 

GlUTB  r.  LOVELAND. 

DettmimmUOM.    FiUd  Ikember  tS,  188S. 

Sah  Franoibcx)  Stock  EzcfHARos—SKATs  in  IIat  bi  Sold  Undeb  EzsounoN— Fobb- 
OjOSOBI  or  LiiH.— The  San  Fnncisoo  Stock  and  Exchange  Board  is  a  Toluntarr  association, 
coodsting  of  one  hnndred  members,  formed  for  the  purpose  of  dealing  in,  ana  buying  ana 
BeUing  stocks  on  oommWon.  The  Company  of  Associated  Stockbrokers,  is  a  corporation, 
oompoBsd  solaly  ci  the  members  of  said  Toluntaiy  aasooiation;  the  members  of  the  association 
snd  oorpoaration  are  entitled  to  an  equal  share  of  its  property,  effects  and  assets;  theonl^  quiJi- 
ficstJoD  for  membership  in  the  corporation  is,  that  such  member  shall  be  a  member  m  good 
ttoadfaig  of  ^e  Tolnntazy  association  and  shall  sign  the  constitation  and  by-laws  of  the  cor- 
pontion;  the  corporation  was  formed  for  the  purpose  of  receiving  donations  with  which  to 
{rarduMe  land  on  which  to  erect  a  building  for  the  use  of  its  memDers,  and  has  no  shares  or 
cspitsl  stock;  each  membei^s  right  and  title  to  the  property,  goods,  effects  and  assets  of  the 
aModatuiD,  and  the  privilege  of  participating  in  the  meetings  of  the  board,  is  represented  by 
wUt  is  called  and  known  as  a  "  seat  in  the  San  Francisco  stock  and  Exchange  Board.**  By 
tbe  rales  of  the  board,  each  member  has  the  right  to  voluntarily  dispose  of  his  seat  in  the 
Mme,  bat  the  pirchafler,  before  he  can  participate  in  the  proceeaings  of  the  board,  must  be 
elected  a  memD«r  thereof.  Hdd,  that  the  property,  the  legal  title  to  which  stands  in  the  cor- 
pontion  called  the  Company  of  Associated  Stockbrokers,  is,  in  equity,  the  property  of  the 
mcBdNn  of  tiie  San  Francisco  Stock  and  Exchange  Bond;  that  the  power  given  to  each 
number  of  the  board  to  '*  dispose  "  of  his  seat,  includes  the  power  to  dispose  of  it  absolutely 
or  oooditionally;  that  such  member  could  assign  his  seat  as  security  for  an  indebtedness;  that 
the  lien  thflrri>y  creeied  could  be  foreclosed  in  a  judicial  proceeding  and  the  seat  sold,  subject 
tothendesof  the  aesodation. 

Appeal  from  a  jadgment  of  the  superior  court  of  the  city  and 
ooimty  of  San  Franoisoo.    The  opinion  states  the  facts. 

A.  B.  Hunt,  for  the  appellant. 
Estee  dc  BoaU,  for  the  respondent. 

BoBS^  J.  The  findings  show  that  during  the  times  mentioned  in 
the  record  the  San  Francisco  Stock  and  Exchange  Board  was,  and 
yet  is,  a  Toluntary  association,  consisting  of  one  hundred  members, 
formed  for  the  purpose  of  dealing  in  stocks,  and  buying  and  selling 
tbe  same  on  commission,  in  the  city  and  county  of  San  Francisco. 
That  the  Company  of  Associated  Stockbrokers  was,  and  yet  is,  a  cor- 
poration, on;anized  and  existing  under  the  laws  of  the  state,  with 
its  principaf  place  of  business  in  the  said  city.  That  the  said  cor- 
poration was  formed  by,  and  is  composed  of,  the  members  of  said 
vdunteer  association,  solely,  of  both  of  which  institutions  the  defend- 
ant in  this  action  was  at  all  times,  and  yet  is,  a  member.  That  the 
members  of  the  association  and  of  the  corporation  are  entitled  to 
an  equal  diare  or  proportion  of  its  [property,  effects  and  assets;  that 
the  onty  qualification  for  membership  in  the  corporation  is  that  such 
member  snail  be  a  member  in  good  standing  of  the  volunteer  asso- 
ciation, and  shall  sign  the  constitution  and  by-laws  of  the  corpora- 
tion. That  the  corporation  was  formed  for  the  purpose  of  receiving 
donatioDS  with  which  to  purchase  land  in  the  city  of  San  Francisco, 
upon  which  to  erect  a  building  for  the  use  of  its  members  as  stock- 
brokers, and  has  no  shares  or  capital  stock.  That  the  lot  of  land 
described  in  the  complaint  was  purchased,  and  the  building  thereon 
erected,  in  1876,  with  the  funds  belonging  to  the  aforesaid  volunteer 
MBOciation,  at  a  cost  of  more  than  five  hundred  thousand  dollars, 
in  which  building  the  board  has  since  held  its  sessions.    That  each 
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member's  right  and  title  to  the  property,  ^oodSj  effects  and  assets  of 
the  association,  and  the  privilege  of  participating  in  the  meeting  of 
the  board,  is  represented  by  what  is  called  and  known  as  a  ''  seat  in 
the  San  Francisco  Stock  ana  Eichmige  Board."    That,  by  the  mles 
of  the  board,  each  member  has  the  right  to  volnntarily  dispose  of 
his  seat  in  the  same,  bat  the  mtrohaser,  before  he  canpaarticrpate  in 
the  proceedings  of  the  boara,  mast  be  elected  a  member  tnereof. 
Hiai,  by  the  said  rales,  the  seat  and  priTilege  of  every  mmnber  is 
deemed  and  taken  to  be,  from  the  time  of  his  admission,  and  so  long 
as  he  continaes  a  member,  a  continning  secority  to  all  members  of 
tibe  board  with  whom  he  may  deal,  for  the  performance  of  his  con- 
tractfi  and  the  falfillment  of  his  engagements.    That  the  association 
is  possessed  of  personal  property,  a  portion  of  which  is  money. 
That  the  value  of  a  seat  in  the  board  at  the  time  of  the  trial  of  this 
action  was  at  least  six  tbooeand  dollars.    That,  by  a  jMrovision  of 
the  constitntion  of  the  board,  any  member  failing  to  meet  his  en- 
gagements therein  shall  be  suspended  until  he  has  settled  with  his 
creditors.    That  the  defendant  to  this  action,  in  January,  1877,  was 
unable  to  meet  his  engagements  with  the  members  of  the  board,  for 
which  reason  his  privileges  as  a  member  thereof  were  suspended. 
That  thereafter  the  plaintiff  to  this  action  paid  to  the  membem  of 
the  board  the  amount  of  the  defendant's  indebtedness  to  tbem,  and 
defendant  was  thereupon  restored  to  his  privileges  as  a  member  of 
the  board. 

And  it  is  at  this  point  that  the  contract  between  the  plaintiff  and 
defendant,  which  forms  the  basis  of  this  action,  comes  in.  It  was  a 
contract  of  partnership  between  tlie  parties,  by  which  Hiej  aasoeiated 
themselves  together  to  buy  and  sell  stock  on  commission,  the  de- 
fendant herein  contributing  his  seat  in  the  board,  which,  for  the 
purposes  of  the  partnership,  was  valued  at  eighteen  thousand  dcdkuns, 
and  which,  by  tne  terms  <k  the  a^ement,  was  to  go  back  to  him  at 
the  same  valuation  at  the  expiration  of  the  partnership,  the  term  of 
which  was  fixed  at  one  year. 

The  contract  then  proceeds:  *'Said  Clute,  the  plaintiff  herem, 
has  advanced  to  said  JLoveland,  defendant,  for  his  private  purposes 
and  account,  the  sum  of  nine  thousand  dollars,  gold  coin,  and  mrtil 
the  same  is  repaid  to  him  bv  said  Loveland,  his  said  advances  shall 
stand  in  lieu  of  hia  part  of  the  capital  to  be  ecmtributed,  and  he  shall 
have  a  lien  for  the  same  on  the  seat  of  said  Loveland  in  «aid  stock 
board,  and  on  certain  life  policies  transferred  to  said  Olute  by  said 
Loveland,  but  all  moneys  paid  by  said  Loveland  to  said  Clute,  shall 
be  applied  on  his  indebtedness,  and  shall  reduce  said  Gluteus  lien  as 
aforesaid.  Said  Olute  shall  contribute,  as  capital,  sums  of  money 
from  time  to  time  to  said  business,  equal  to  the  amounts  paid  him 
by  said  Loveland  up  to  the  amount  of  nine  thousand  dollars,  so  that 
ttie  capital  contributed  by  both  parties  shall  be  equal."  13ie  agree- 
ment contained  other  provisions  not  important  to  mention. 

The  complaint  sets  out  substantially  the  facts  above  detailed,  and 
charges  that  the  plaintiff  on  or  before  August  22,  1877,  paid  and 
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adyaiiced  for  the  private  uses  and  purposes  of  defendant  the  Bam  of 
nine  thousand  dollars  in  gold  eoin,  for  the  repayment  of  which  de- 
fendant morte;aged,  pledged  and  hypothecated  his  said  seat  in  said 
board,  and  also  was  to  transfer  as  future  secnrity  for  said  advances 
eertain  life  polices  by  him  held;  that  defendant  has  never  paid 
plaintiff  said  advances  of  nine  thoasand  dollars  nor  any  part  thereof, 
nor  has  he  ever  transferred  to  plaintiff  the  policies  of  insurance;  that 
the  finn  fanned  by  plaintiff  and  defendant,  daring  its  existence,  did 
a  krge  business  ana  accnmnlated  large  profits,  almost  all  of  which 
defendant  appropriated  to  his  own  use;  that  the  firm  is  largely  in 
dabt^  and  has  debts  due  it,  and  is  owing  plaintiff  the  sum  of  thirty- 
three  thoftsaad  and  ninety  dollars  and  nfty-one  cents,  '*  for  and  cfn 
aoooont  of  moneys  and  profits  belonging  to  plaintiff,  and  interest 
wpan  the  same,  by  him  left  in  said  firm,  and  also  for  and  on  accoant 
(A  moneys  by  said  plaintiff  loaned,  paid  out  and  advanced  to  Mid 
ior  the  use  and  benefit  of  said  firm;"  that  defendant  has  no  property 
and  effects,  except  said  seat  in  said  board,  and  his  interest  in  said 
issooiation^  and  in  said  firm  accounts;  that  plaintiff  has  often 
demanded  of  defendant  a  settlement  of  the  firm  Ibusinees,  and  that 
defendant  refused  to  plaintiff  the  said  sum  of  nine  thousand  dollars, 
all  of  which  demands  have  been  refused.  The  praver  is  for  an 
aecoimting  and  settlelnent  of  the  firm  accounts,  and  that  plaintiffs 
alleged  lien  on  d^endant's  seat  in  the  San  Francisco  Stock  and  Ex- 
ohange  Board  be  foreclosed,  and  said  seat  sold  to  satisfj  the  nine 
thoasand  dollars  indebtedness  from  defendant  to  plaintiff,  and  for 
aooh  other  and  further  relief  as  should  be  equitable. 

Id  addition  to  the  findings  already  stated,  the  court  below  found 
that  defendant  has  nevpr  repaid  any  part  of  the  nine  thousand 
dollars  paid  by  plaintiff  on  defendant's  indebtedness  to  the 
members  of  the  Stock  and  Exchange  Board,  and  that  at  the 
oommeiioemeiit  of  this  action  the  same  was  due  and  unpaid.  The 
conrt  further  found  that  defendant  is  indebted  to  plaintiff  in  the 
fnrther  stun  of  fourteen  thousand  five  hundred  and  eighty  dollars 
and  ninety- nine  cents,  for  and  on  account  of  moneys  drawn  by 
defendant  from  the  partnership  business.  The  court  further  found 
as  a  fact  that  the  contract  between  the  parties  "  in  form  creates  a 
good  and  sufficient  lien  or  mortgage  on  the  seat  of  defendant  in  the 
San  Francisco  Stock  and  Exchange  Board,  to  secure  the  repayment 
of  said  snm  of  nine  thousand  dollars  paid  by  said  Clute  on  the 
indebtedness  of  said  Loveland,  as  aforesaid." 

From  the  facts  found,  the  court  concluded  that  plaintiff  was 
entitled  to  a  personal  judgment  against  defendant  for  the  aggregate 
amount  of  the  sums  found  due  and  costs  of  suit,  but  that  plaintiff 
did  not  acquire  any  lien  on  the  seat  of  the  defendant  in  the  San 
Fianciseo  Stock  and  Exchange  Board,  and  judgment  was  entered 
accordingly.  In  so  far  as  the  court  refused  to  award  the  plaintiff 
tiie  lien  claimed,  and  to  enforce  the  same,  the  plaintiff  claims  there 
was  error,  and  hence  appeals  from  the  judgment. 
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The  action  of  the  court  below  was  based  on  the  nature  of  the 

Eroperty  on  which  the  parties  sought  to  create  a  lien,  the  court 
eing  of  opinion  that  it  was  of  such  a  character  as  not  to  admit  of 
the  creation  of  a  lien  thereon  as  between  the  parties  to  tiiis  suit    In 
this  we  think  there  was  error.     The  property,  the  legal  title  to  which 
stands  in  the  corporation  called  the  Company  of  Associated  Stock- 
brokers, is  in  equity  the  property  of  the  members  of  the  San  Fran- 
cisco Stock  and  Exchange  JBoard.    This  is  plain  from  the  facts 
found  and  the  settled  law  as  applicable  thereto:  Charter  y.  San 
Eranoisco  S.  B.  Co.,  19  Cal.,  246;  Shorb  ▼.  Beaudry,  56  Cal.,  460; 
Cornell  v.  Oorbin,  64  Cal.,  200;  Durkee  v.  Stringham,  8  Wis.,  124 
Now,  by  the  rules  and  regulations  of  the  association  each  member 
is  entitled  to  an  equal  share  of  all  the  property,  goods,  effects  and 
assets  of  the  association,  and' his  right  and  title  thereto  is  repre- 
sented by  what  is  called  a  ^^seat  in  the  San  Francisco  Stock  and 
Exchange  Board."    The  rules  expressly  authorize  each  member  to 
dispose  of  his  seat,  subject,  howeyer,  to  the  condition  that  before 
the  purchaser  can  participate  in  the  proceedings  of  the  board  he 
must  be  elected  a  member  thereof.    The  power  to  '*  dispose  "  of  the 
seat  includes  the  power  to  dispose  of  it  absolutely  or  conditionally. 
If  a  member  should  sell  his  seat  to  one  who  should  not  be  elected  a 
member  of  the  board,  it  cannot  be  doubted  that  such  purchaser 
would  take,  subject  to  the  conditions  imposed  by  the  rules  of  the 
association,  the  interest  of  the  seller  in  the  property  of  the  associa- 
tion.    And  if  he  may  sell  this,  why  not  create  a  lieo  upon  it,  sub- 
ject to  the  same  conditions  ?    As  has  been  seen  the  power  giyen  is 
to  ''  dispose  "  of  the  seat.     Whether  the  disposition  be  absolute  at 
the  beginning,  or  subsequently  becomes  ^  through  judicial  pro- 
ceedings, the  residt  is  the  same.    The  purchaser  ttJces  the  interest 
of  him  who  disposes,  subject  to  the  conditions  imposed   by  the 
rules  of  the  association.     But  we  can  see  no  reason  why  he  may  not 
take  this. 

In  Durkee  y.  Stringham,  8  Wis.,  aboye  cited,  it  appeared  that  a 
number  of  persons  associated  themselyes  together  and  formed  what 
was  called  in  the  written  articles  of  association  the  Neahoto  lium- 
bering  Company.  The  declared  object  of  the  company  was  to  raise 
moneys  to  be  employed  for  the  benefit  of  the  members  of  the  asso- 
ciation in  the  purchase  and  sale  of  lands  situated  on  the  borders  and 
in  the  yicinity  of  Twin  riyers,  in  Wisconsin,  to  build  miUs,  eto.. 
The  capitel  stock,  consisting  almost  exdusiyely  of  real  estate,  was 
diyided  into  four  hundred  shares,  for  which  the  ordinanroertifieates 

were  issued,  declaring  that  the  holder  was  proprietor  of shares 

in  the  capital  stock  and  beneficial  intereste  of  the  company,  and  had 

paid  the  sum  of dollars  on  each  share,  and  that  the  same  was 

subject  to  all  the  proyisions,  coyenants  and  chaises  conteined  in  the 
articles  of  association.  These  certificates  of  stock  were  made  trans- 
ferable by  assignment,  and  it  was  provided  in  the  articles  of  the  as- 
sociation that  the  capital  of  the  company,  notwithstending  the  con- 
yersion  of  any  part  of  it  into  land,  should  be  deemed  and  treated  as 
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personal  property.  The  title  of  the  real  eatate  and  of.  the  personal 
property  was  vested  in  a  tmstee,  in  tmst  for  the  nse  of  the  company, 
who  was  the  authorized  agent  to  sell,  bargain  and  convey  the  per- 
sonal property,  to  lease  the  lands,  make  conveyances,  and  in  his 
name  to  take  all  conveyances  as  trustee  for  the  company.  ''Each 
oertifioate,"  said  the  court,  **  represented  an  equitable  titie  or  inter- 
est in  the  property  of  the  association.  It  is  obvious  that  a  stock- 
holder who  might  own  one  hundred  shares  would,  as  between  him 
and  the  other  stockholders,  be  equitably  entitled  to  one-fifth  part  of 
the  property.  *  *  *  Now,  by  every  principle  of  law,  it  would 
seem  that  uiose  certificates  of  stock,  which,  for  convenience,  were 
made  transferable  by  asdenment,  represented  a  proportionable  in- 
teirest  in  the  property  of  the  company,  an  interest  which  a  court  of 
equity  would  protect,  and  coidd  he  sold,  pledged  or  mortgaged  by 
the  owner  like  any  other  kind  or  species  of  property.  The  mortgagee 
of  such  certificates  would  likewise  have  such  an  equitable  lien  or 
interest  in  the  company  property  as  a  court  would  recognize  and  pro- 
teet.  This  proposition,  to  our  minds,  is  too  plain  for  argument,  and 
we  would  not  have  supposed  that  a  doubt  could  be  entertained  upon 
the  point  had  not  the  circuit  court  held  otherwise,  as  we  understand 
their  decision.'* 

There,  as  here,  the  assooiatioQ  was  unincorporated,  and  the  title 
to  the  property  was  held  by  a  trustee — in  that  case,  by  a  member  of 
the  association;  in  this,  by  a  corporation  composed  of  all  the  mem- 
bers of  the  association,  and  formed  for  that  very  purpose.  In  that 
eaee,  the  interest  of  each  member  of  the  association  was  represented 
by  a  certificate  of  stock ;  in  this  case ,  by  a  ' '  seat  in  the  San  Francisco 
Stock  and  Exchange  Board. "  If,  in  that  case,  such  certificates  could 
be  sold,  pledged  or  mortgaged  by  the  owner,  like  any  other  kind  or 
species  of  propert]^,  and  a  mortgagee  thereof  would  acquire  such  an 
equitable  lien  or  interest  in  the  company  property  as  a  court  of 
equity  would  recognize  and  protect,  no  reason  is  perceived  why  a 
pled^  or  mortgage  of  the  **  seat'*  in  this  case  would  not  confer  a 
like  equitable  uen,  which  will  be  recognized  and  protected  by  a 
eonrt  of  equity,  subject,  of  course,  always  to  the  rules  of  the  associa- 
tion, the  conditions  of  which,  as  was  held  by  the  supreme  court  of 
tlie  United  States  in  Hyde  v.  Woods,  4  Otto,  626,  follow  the  prop- 
erty into  whose  hands  soever  it  goes.  Our  conclusion  is  that  the 
agreement  between  the  parties  ^ve  to  the  plaintiff  an  equitable  lien 
on  the  **  seat  of  the  defendant  in  the  San  Francisco  Stock  and  Ex- 
change Board, "  subject  to  the  rules  and  regulations  of  the  associa- 
tion, as  security  for  the  repayment  of  the  sum  of  nine  thousand  dol- 
lars advanced  by  plaintiff*  m  discharge  of  the  indebtedness  of  de- 
fendant to  the  members  of  the  association,  and  that  the  court  below 
erred  in  refusing  to  enforce  the  same  by  directing  a  sale  of  the 
861^  subject  to  the  rules  and  regulations  of  the  association,  to 
satisfy  the  amount  so  advanced. 

Cause  remanded  with  directions  to  modify  the  judgment  to  accord 
with  these  views. 

Hc£ss,  J.,  and  MoEinbtby,  J.,  concurred. 
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DefMrtmmtt  One,    ^Fited  DecetrAer  tS,  2if86. 

DnCLARATIONS    OF    AOENT— ADinsSTBTLITT    OF    AOAIWST    PRINCIPAL— RK    GbSTJE.— The 

decUrations  of  a  lenrAot  or  aesnt,  who  is  empLc^ed  to  perfomi  »  duty,  an  not  admianble 
affUQst  the  prinoipal,  unless  they  are  part  of  the  facts  and  oiroamstanoes  of  an  aot  happening 
vdthin  the  scope  of  the  employment  for  which  it  is  sought  to  make  the  principal  liable. 

Tab  Samb—Dbolaratzons  of  £»aiNRBR  as  to  Oacm  of  lNJURT--NBaLiosKCB.— In  an 
action  to  recover  damages  for  an  inpury  to  a  child  on  a  railroad  tiaok,  alleged  to  have  been 
caused  by  the  negligence  of  the  engineer  of  the  train,  the  declarations  of  the  engineer,  as  to 
how  the  accident  occurred,  made  about  five  minutes  after  the  casualty  happened^  and  aboat 
three  minutes  after  the  child  had  been  taken  from  onder  the  engine,  an  admisnUa  agwast 
the  principal,  as  part  of  the  m  gettce, 

Appbal  from  a  judgment  of  the  superior  coart  of  Ahuneda  ooimtjr, 
Altered  in  favor  of  the  plainti£^  and  from  an  order  denying  the  de- 
fendant a  new  trial.    The  opinion  states  the  faots. 

McJUister  <jk  Bergin,  for  the  appellant. 
H.  F.  Crane,  for  the  respondent. 

MoEkb,  J.  On  the  second  daj  of  July,  1876,  M.  W.  Doi^ea, 
a  boy  four  or  five  years  old,  was  run  over  by  an  engine  belonging  to 
and  used  at  the  time  in  the  serviise  of  the  corporation  defendanl. 
To  recover  damages  for  the  personal  injuries  sustained  by  the  boj^  on 
that  occasion,  this  suit  was  brought  by  his  guajrdian  ad  Uiem  against 
the  railroad  company,  on  the  ground  that  the  iniuries  were  oaasM 
b^  the  negligence  of  the  company's  engineer  whUe  driving  the  en- 
gine, which  was  attached  to  a  train  of  oars  running  on  the  ndlroad 
from  San  Jose  to  Niles,  in  Alameda  county. 

The  evidence  in  the  case  tended  to  show  that,  on  the  day  ot  the 
casualty,  the  train  had  arrived  on  the  railroad  track  at  tiie  Warm 
Springs  station  at  thirty  five  minutes  past  four,  and  according  to 
schedule  time  it  was  to  leave  there  at  thirty-six  minutes  past  four. 
When  it  stopped  at  the  station  the  nose  of  the  pilot  or  cow-catcher 
just  came  to  the  south  end  of  a  trestle  work,  which  formed  part  of 
the  railroad  track  across  a  creek  at  the  station  at  a  point  where  a 
county  road,  running  east  and  west,  crosses  the  trestle.  The  train 
was  started  on  schedule  time  across  the  trestie  at  a  speed  of  about 
six  miles'  an  hour  and,  at  that  rate  of  speed  it  had  moved  for  about 
twenty  feet  at  the  south  end  of  the  tresUe,  when  tiie  engineer,  see- 
ing in  front  of  him  a  human  head  rising  up  from  between  the  ties, 
reversed  his  engine  and  called  for  brakes;  but  the  train  could  not 
be  stopped  until  the  engine  went  over  the  boy.  It  was  st(q>ped 
within  thirty  or  forty  feet  on  the  trestle,  and  the  boy  was  taken  out 
from  under  tne  engine,  badly  mutilated. 

The  main  issue  in  the  case  was,  whether  the  boy  was  in  suoh  a 
position  on  the  trestle  that  the  engineer,  by  looking  out  in  front, 
along  the  trestle,  before  starting  his  train,  could  have  seen  him  on 
the  trestle  and  have  avoided  the  casualty,  or  whether  the  boy  was  so 
concealed  under  the  trestle  as  to  be  hidden  from  sight  uotil  he 
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nised  up  his  head  at  the  approach  of  the  engine,  when  it  was  im- 
poflsible  to  stop  it  withont  going  over  him. 

The  jnrj  found  that  there  was  no  contributory  negligence  on  the 
part  of  the  boy  or  of  his  parents,  and  that  the  injuries  to  the  boy 
were  caused  by  the  negligence  of  the  engineer  in  failing  to  look  out 
in  front  along  the  trestle,  to  see  that  it  was  clear  when  he  started 
his  train  to  cross  it. 

The  Terdict  is  sustained  by  the  evidence.  But  it  is  founded,  in 
ptrt,  upon  testimony,  given  by  one  of  the  plaintiff's  witnesses,  of 
oeclaiations  as  to  how  the  casualty  happened ,  which  were  made  to 
Uni  by  the  engineer  about  five  minutes  atfter  the  injury  to  the  boy. 
And  about  three  minutes  after  he  had  been  taken  mm  under  the  en- 

E*  e  by  one  of  the  brakemen,  who,  at  the  time  of  the  deelarations, 
I  the  boy  on  his  arms,  in  the  county  road,  a  short  distance  from 
the  laiirDiia  track. 

The  deolaraticms,  as  testified  by  the  witness  were :  '^  I  asked  the 
en^neer,  how  it  happened,  and  he  said:  When  we  started  up  the 
trtin,  he  was  iookmg  up  ttie  road,  toward  Peacock's  to  see  if  any 
one  was  coming  down,  and  when  he  turned  around  he  saw  the  boy 
and  he  biew  tte  whisUe,  but  when  he  reversed  the  engine  it  was  too 
kto,  and  he  said  that  they  took  him  out  from  between  the  hind 
inicks  of  the  tender." 

The  admission  of  these  declarations  against  the  objection  and 
exeeptioB  of  the  defendant  is  assigned  as  an  error. 

The  dedarations  of  a  servant  or  agent,  who  is  employed  to  per- 
form a  duty,  are  not  admissible  against  the  master  or  employer, 
imlesB  they  are  part  of  the  facts  and  circumstances  of  an  act  hap- 
pening within  the  scope  of  the  employment,  for  which  it  is  sonant 
to  make  the  master  liable.  The  facts  and  eiroumstances  which 
grow,  as  it  were,  out  of  the  act,  or  transaction,  and  are  contempor- 
aneous  with  it,  and  serve  to  illustrate  its  character,  are  part  of  it. 
Unai  laftgiiage  used  ai  the  time  of  making  an  assault  is  part  of  the 
amaoh:  MoDougal  v.  Kaguire,  35  Oal.,  279;  and  aeclarations 
ohameterimng  a  transaction  made  at  the  very  time  of  the  transaction 
ace  part  of  it:  Gerke  v.  Steam  N.  Co.,  9  Oal.,  267.  So  dedarations 
vdnntariiy  and  spontaneously  made  by  a  person,  about  half  or 
three-lonths  ci  a  minute  qfier  he  was  shot  by  another,  as  to  the 
psrscm  who  shot  him,  have  been  held  part  of  the  circumstances  of 
the  shooting:  People  v.  Yemon,  36  Gal.,  50.  But  declarations 
aide  after  the  fact  has  been  fully  consummated  are  not  ree  geske: 
People  T.  Bullish,  5%  Oal.,  212;  Innis  v.  Steamer  Senator,  1  Oal., 
46;  Ifatieev.  Brown,  lOal.,  224.  The  code  role  upon  the  subject  is: 
'*  Where  the  declarations  *  «  «  form  part  of  a  transaction 
Yhieh  is  itself  the  fact  in  dispute,  or  evidence  of  that  fact,  such  de- 
darationa  *  *  *  are  evidence  as  part  of  the  transations :"  Sec. 
1|860,  code  of  civil  procedure. 

Under  this  rule  the  main  difficulty  in  determining  the  admissibil- 
i^  of  tiie  declarations  of  the  engineer  in  the  case  in  hand  arises  out 
of  ttie  consideration  of  the  contemporaneousness  of  the  casualty  to 
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the  boy  and  the  deolarations  concerning  it.  As  has  been  obaerred: 
y  What  lapse  of  time  is  embraced  in  the  word  '  contemporaneous,' 
is  often  a  question  of  difficulty.  Perfect  coincidence  of  time  be- 
tween the  declaration  and  the  main  fact  is  not,  of  coarse,  reqoired* 
It  is  enough  that  the  two  were  substantially  contemporaneous;  they 
need  not  be  literallY  so.  The  declarations  must,  however,  be  so 
proximate  in  point  of  time  as  to  grow  out,  elucidate  and  e}q>lain  the 
character  and  qucdity  of  the  main  fact,  and  must  be  so  closely  con- 
nected with  it  as  virtually  to  constitute  but  one  entire  transaction, 
and  to  receive  support  and  credit  from  «the  principal  act  sought  to 
be  thus  elucidated  and  explained.  The  evidence  offered  must  not 
have  the  ear-marks  of  a  device  or  afterthought,  nor  be  merely  narra- 
tive of  a  transaction  which  is  really  and  substantially  past:"  Ala.  S. 
B.  R  Ob.  V.  Hawk,  72  Ala.,  117. 

It  is  upon  these  legal  principles  that  the  American  coorts  have 
generally  decided  the  question  of  contemporaneousness  of  fact  and 
declaration. 

In  Commonwealth  v.  Pike,  3  Gush.,  181,  objections  were  made 
to  the  declaration  of  a  woman,  who,  after  having  been  stabbed  in 
her  own  room,  ran  bleeding  out  of  the  room,  up  a  flight  of  stairB 
and  into  a  room  occupied  oy  another,  where,  having  fallen  on  the 
floor,  she  lay  until  a  person  outside,  who  heard  her  cries,  went  and 
brought  a  watchman,  to  whom  she  made  the  declaration;  the  objec- 
tions were  overruled  and  the  declaration  admitted,  and  it  was  held« 
on  appeal,  that  the  time  when  the  declaration  was  made  was  so  re- 
cent after  the  injury  as  to  justify  receiving  it  as  evidence.  Where 
it  appears,  says  the  same  court,  that  the  declarations  ''  were  uttered 
after  the  lapse  of  so  brief  an  interval,  and  in  such  connection  witii 
the  principal  transaction  as  to  form  a  legitimate  part  of  it,  and  to 
receive  creidit  and  support  as  one  of  the  circumstances  which  accom- 
panied and  illustrated  the  main  fact  which  was  the  subject  of  inqui] 
Defore  the  jury,  they  are  res  gesicBC*  Gom.  v.  Hackett,  84 Mass.,  If 

So  in  Insurance  Go.  v.  Moseby,  8  Wall.,  397,  which  was  an  action 
upon  an  accident  insurance  policy,  in  which  the  subject  of  inquiiy 
before  the  jury  was,  whether  the  deceased  died  from  an  injuiy 
caused  by  an  accident,  and  the  plaintiff  in  the  action  gave  evidence 
tending  to  show  that,  before  the  alleged  accident,  the  insured  had 
arisen  from  his  bed  about  twelve  or  one  o'clock  at  night,  went  down 
stairs  and  came  back,  and  when  he  came  back  he  stated  "  that  he 
had  fallen  down  the  back  stairs  and  almost  killed  himself."  It  was 
insisted  that  this  declaration  was  no  part  of  the  res  gesitB,  Enustly 
what  time  elapsed  between  the  accident  and  the  declaration  does  not 
appear  in  the  case.  But  the  supreme  court  of  the  United  States 
held  the  declaration  admissible.  ^'In  the  complexity  of  human 
affairs,"  says  the  court,  **  what  is  done  and  what  is  said  are  often  so 
related  that  neither  can  be  detached  without  leaving  the  residue 
fragmentarv  and  distorted.  «  «  *  The  rea  gesUB  are  the  state- 
ments of  the  cause  made  by  the  assured  cdmoei  otmiemporoPMudf 


Sap.  Gt  Gal.]    Dubeeb  v.  Oentbal  Paoifio  B.  B.  Oo.  497 

with  its  occnrrenoe,  *  *  *  The  tendency  of  reoent  deoisions  is 
to  extend,  rather  than  to  narrow,  the  scope  of  the  doctrine.  '* 

Covle  y.  Hanover  B.  B.  Oo.,  55  Fa.  St.,  396,  was  an  action  by  a 
peddler,  who  was  rnn  over  by  a  locomotive  of  the  defendant,  to  re- 
cover damages  for  injuries  to  himself,  his  wagon  and  his  ^oods. 
On  the  trial,  the  plaintiff,  against  the  exception  and  objection  of 
the  defendant,  gave  evidence  of  tiie  declarations  of  the  engineer  as 
to  the  accident;  and  the  sapreme  conrt,  in  passing  upon  the  excep- 
tion, say:  ^'  We  cannot  say  that  the  declaration  of  the  engineer  was 
no  part  of  the  res  gestce.  It  was  made  at  the  time  of  the  accident, 
in  view  of  the  goods  strewn  along  the  road,  by  the  breaking  up  of 
the  boxes,  and  seems  to  have  grown  directly  out  of  and  immediately 
after  the  happening  of  the  fact.  The  negligence  complained  of  being 
that  of  the  engineer  himself,  we  cannot  say  that  his  declaration 
made  upon  the  spot,  at  the  time  and  in  view  of  the  effects  of  his 
eondnc^  are  not  evidence  against  the  company  as  a  part  of  the  trans- 
action itself.*' 

To  the  same  effect  will  be  found  Waldele  v.  N.  T.  &  H.  B.  B. 
Co.,  96  N.  Y.,  284;  State  v.  Oarrand,  5  Oregon,  217;  Ohio  v.  M.  B. 
R  Go.  V.  Porter,  92  111.,  437. 

^plying  to  the  declarations  of  the  engineer  elicited  in  this  case 
the  doctrine  of  those  cases,  we  think  the  lower  court  did  not  err  in 
OTerruIing  objections  to  their  admissibility  as  res  gestce.  The  decla- 
rations were  voluntary  statements,  made  by  the  engineer  while  stand* 
ing  in  his  engine  at  tiie  place  where  the  casualty  occurred,  just  after 
fteboT  was  taken  out  from  ''  between  the  hind  trucks  of  the  tender,'* 
and  while  he  was  in  view,  in  the  arms  of  the  brakesman,  who  was 
carrying  him  to  his  father's  house.  Although  they  were  not  literally 
sunoltaneous  with  the  casualty,  yet  they  were  obviously  elicited  by 
it,  and  following  it  in  such  close  connection  as  to  be  apj^arently  the 
spontaneous  expression  of  the  natural  consciousness  of  it,  while  the 
engineer  was  still  under  the  heat  and  excitement  of  the  circumstan- 
ces in  which  it  happened.  Made  in  such  circumstances,  the  decla- 
rations cannot  be  regarded  as  an  afterthought,  nor  as  the  expression 
of  a  mere  narrative  of  a  transaction  which  had  been  consummated 
and  become  an  event  of  the  past.  They  were  made  after  the  injury 
bad  been  inflicted  and  the  transaction  in  which  the  cause  of  the  in- 
jnry  ooonrred  was  in  process  of  passing  away,*but  had  not  wholly 
passed  and  was  not  quite  completed.  They  were,  therefore,  part  of 
the  transaction  and  admissible  as  evidence. 

We  find  no  prejudicial  errors  in  the  record. 

Judgment  and  order  affirmed. 

Boss,  J.,  and  MoEimstbt,  J.,  concurred. 

DicLABAnoNB  OF  AoKMT  WHRN  ADMISSIBLE  AoAiNST  Prinoipai^— See  Moore  y.  Bettifl, 
59  Am.  Dec,  772,  and  note.  Whether  the  penon  whoee  declarationB  are  soug^ht  to  be  intro- 
<boed  asainflt  the  prinoipel  is  an  acpent  or  not  is  a  qnestion  for  the  jury:  Biggerstaff  ▼• 
Briggi,TWeBt  Coast  Eepi,  358. 
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No.  8,719 

Hawkins  et  al.  v.  Hablan  et  al. 

l>epartmen$  One,    FUed  Deeen^ber  B^f,  188$. 

MoRTOAOS  OF  Vendee's  Interest  Under  Contract  of  Sale— FoRECL08VRB.~I>efeiidADli 
F.and  B.  contracted  to  BeU  the  land  in  controversy  toone  L. ,  who  snbseqnen tly assigned hisooa- 
tract  to  the  defendant  H.  H.  then  eieouted  a  moft^affe  to  one  MoC. ,  who  assigned  ittopkuiiiifl: 
Subsequently  F.  and  B.  conveyed  the  land  by  deed  to  H.,  taking  at  the  time  from  him  his 
promissory  note  for  the  purchase  price,  and  a  few  days  afterwards  H.  execnted  to  tiiem  a 
mortgage  on  the  lavd  to  secure  the  payment  of  the  note.  Shortly  after,  H.  reconveyed  the 
land  by  deed  to  F.  and  B.  in  consideration  of  the  cancellation  of  toe  note  and  mortgage  given 
by  him  for  the  purchase  price.  Hdd,  that  the  proceeds  of  the  sale  of  the  propwty,  in  an 
action  brought  to  foreclose  plaintiffs'  mortgage  should  be  applied  first  to  Um  payment  of  the 
balance  of  the  purchase  money  of  the  land,  and  next  to  the  payment  of  theamoont  doe  upas 
the  plaintiff's  mortgage. 

Appeal  from  a  jndgment  of  the  superior  ooart  of  San  Benito 
couBtj.    The  opinion  states  the  faots. 

Wm,  MaUhew8^  for  the  appellants. 

Brigga  dt  Hawkina  and  B.  B^  McCroaky,  for  the  respondents. 

Boss,  jr.  Thomas  Flint,  L.  Bixbj  and  Benjamin  Flint,  being 
seized  in  fee  of  the  land  in  question,  oontraoted  in  writing  to  sell  it 
to  one  Lane  for  four  tbotuiand  five  hundred  dollars,  payable  in  in- 
stallments. Lane  subsequently  assiffDed  his  ccmtract  to  the  defend- 
ant, Harlan.  Harlan  then  executed  a  mortgage  to  one  MeOlosbr, 
and  McGlosky  assigned  the  mortgage  to  the  plaintiff.  Subseqoentty 
Flint  and  Bixby,  who  meanwhile  bad  succeeded  to  all  of  the  inter- 
est of  Benjamin  Flint  in  tiie  property,  conveyed  the  laad  by  deed 
to  ELarlan,  taking  at  the  time  from  him  his  promissory  note  for  the 
balance  of  the  purchase  money,  to  wit,  three  thousand  seyen  hun- 
dred and  one  dollars  and  ten  cents,  and  a  few  days  afterward  Har- 
an  executed  to  Flint  and  Bixby  a  mortgage  upon  uie  land,  to  secure 
the  payment  of  .the  note;  shortly  after  thie,  Harlan  reconyeyed  ^ 
land  t^  deed  to  Flint  and  Bixby,  in  consideration  of  the  oanoeOa- 
tion  ot  the  note  and  mortgage  given  by  him  for  the  baLance  of  the 
purchase  money.  In  this  condition  of  affairs,  the  present  action 
was  brought  by  the  holder  of  the  mortgage  executed  by  Harlan  to 
McOlosky  to  foreclose  it  and  subject  the  land  in  the  hands  of  EUnt 
and  Bixby  to  the  payment  of  the  sum  due  the  pUintiff  from  Harlan. 

Flint  and  Bixby  answered  in  the  cause,  and  also,  by  cross-com- 
plaint, set  up  the  facts  above  given,  and  asked,  first,  that  the  jdaint- 
iff*B  complaint  be  dismissed,  and,  second,  that  if  the  land  should  be 
sold,  the  proceeds  be  applied  first  to  the  payment  of  the  balance  of 
the  purchase  money. 

Undoubtedly,  the  equity  of  the  case  demands  that  Flint  and  Bixby 
be  paid  the  oalance  of  the  purchase  mone^,  before  the  land,  the 
legal  title  to  which  they  hold,  should  go  to  satisfy  the  plaintiff's  mort- 
gage; for  when  that  mortgage  was  executed,  it  only  conveyed  the 
interest  ^the  mortgagor  had  in  the  land — that  is  to  say,  the  rights 
conferred  upon  his  assignor  by  the  contract  of  sale  between  him,  on 
the  one  part,  and  Bixby  and  the  Flints,  on  the  other.     In  brief,  the 
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right  to  a  conveyance  of  the  title  to  the  land  upon  the  payment  of 
the  balance  of  the  purchase  money.  But  it  is  said  that  when  Flint 
and  Bixby  executed  the  deed  to  Harlan,  the  title  thereby  conveyed 
inured  to  Harlan's  mortgagee.  Trne,  an  after-acquired  title  by  the 
mortgagor  ordinarily  inures  to  the  benefit  of  the  mortgagee,  but  this 
is  bv  operation  of  the  doctrine  of  relation,  which  is  a  fiction  of  the 
law  adopted  solely  for  the  purposes  of  justice,  and  will  not  be  given 
effect  wnen,  as  in  the  present  case,  it  would  work  manifest  injustice: 
Gibson  v.  Chouteau,  13  Wall.,  101;  Shay  v.  McNamara,  64  Oal. ,  169. 

Upon  the  facts  stated  in  the  findings,  the  land  should  be  sold,  and 
the  proceeds  applied,  after  the  payment  of  the  costs  of  the  sale, 
first,  to  the  payment  of  the  balance  of  the  purchase  money  of  the 
land,  and,  next,  to  the  payment  of  the  amount  due  upon  the  plaint- 
iffs mortgage. 

Cause  remanded,  with  directions  to  the  court  below  to  modify  the 
judgment  to  accord  with  these  views. 

McEiNSTBT,  J.,  and  MoEee,  J.,  concurred. 


No.  9,289. 

WsLLS  V.  Ellis. 

Department  One,    FUed  December  B$,  1885, 

PAsnrKBBHiF— DnsoLxmoN  bt  Assiovmcnt  for  Benefit  of  CBEDnoRs— Pbopebtt  Ex- 
EEPT  Fbom  Exsounox.— The  umignmeat  by  partners  of  the  entiro  firm  assets  for  the  benefit 
of  crediton^  if  v»lid,  operates  to  dissolve  the  partnership);  and  property  exempt  from  execu- 
tioD.  subsequently  delivered  bv  the  assiffnees  to  the  assignors,  is  not  partnership  property, 
bet  Delflop^  to  them  individaallj.  Snch  transfer  of  the  exempt  property  does  not  revive  the 
psitaecsfaip. 

AppKAXi  from  a  judgment  of  the  superior  court  of  Saa  Benito 
eoimfy,  entered  in  favor  of  the  defendant.    The  opinion  states  the 

facts. 

Briggs  dk  Sawkina,  for  the  appellant. 

McCroskey  d  Rvdner  and  0.  B.  Montgomery,  for  the  respondent. 

McKbe,  J.  On  the  twentieth  of  January,  1883,  the  plaintiff 
Vronght  tbe  action  in  hand  against  the  defendant  for  an  accounting 
and  settlement  of  the  afiEairs  of  a  partnership,  alleged  to  be  existing 
between  himself  and  defendant. 

Bat  it  was  set  up  as  a  defense  to  the  action,  and  proved,  and  the 
court  finds,  that  the  partnership  after  it  had  been  formed  and 
operated  for  some  years  became  insolvent,  when,  in  September, 
1882,  the  copartners  made  an  assignment  of  all  the  partnership 
property  **  except  what  bylaw  was  exempt  from  execution,"  to  three 
persons  in  trust  for  the  benefit  of  all  creditors  of  the  firm.  The 
assignees  accepted  the  trust,  and,  after  they  had  qualified  accord- 
ing to  law,  entered  upon  the  discharge  of  their  duties,  and  executed 
the  trust  by  distributing  the  effects  and  proceeds  of  the  firm  pro 
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raia  among  the  creditors.  AH  the  creditors  except  the  plaintiff, 
Wells,  accepted  the  distribution  in  full  satisfaction  of  all  their  de- 
mands against  the  firm,  and  released  it  from  all  further  liability  to 
them  and  from  all  claims  on  the  property. 

The  object  of  the  partnership  was  to  carry  on  the  business  of 
blacksmithing  and  farming,  the  plaintiff  Wells,  being  the  bhick- 
smith,  and  the  defendant  £llis,  the  farmer  of  the  concern.  Under 
the  exemption  clause  of  the  assignment,  Wells  claimed  to  be  enti- 
tled to  the  blacksmith  tools  and  Ellis  to  the  farming  implements 
used  by  them  as  members  of  the  firm.  The  claim  of  each  was 
recognized  by  the  assignees,  and  they,  with  the  assent  of  the  cred- 
itors, delivered  over  to  them  the  working  tools  which  they  respect- 
ively claimed. 

The  receipt  of  that  property,  however,  neither  revived  nor  con- 
tinned  the  ^ership.  iTit  was  dissolved  by  the  assignment  for 
the  benefit  of  all  their  creditors,  and  we  think  it  is  clear  that  the 
assignment,  being  valid,  operated  a  dissolution  of  the  firm  and 
divested  the  partners  of  their  rights  in  and  dominion  over  the  part- 
nership property.  Necessarily  a  valid  assignment  of  all  partnership 
assets  oy  copartoers,  implies  an  entire  suspension  and  winding  up  of 
all  copartnership  affairs.  By  the  assignment  the  copartners  were  at 
once  deprived  of  all  the  means  necessary  for  the  transaction  of  the 
business  of  the  partnership,  and  all  their  interest  in  the  partnership 
property  passed  from  them  to  the  assignees,  in  whom  title  to  the 
property  and  right  of  action  therefor  vested  for  the  benefit  of  the 
creditors:  Story  on  Part.,  section  337;  Simmons  v.  Ourtis,  41  Maine, 
373;  Bank  of  Tennessee  v.  Horn,  17  How.,  U.  S.,  167. 

What  was  claimed  as  property  exempt  from  execution  was  con- 
ceded to  be  such,  and  on  being  delivered  in  satisfaction  of  the  claim 
it  was  no  part  of  the  partnership  property;  it  belonged  to  the 
claimants  individually,  and  not  as  copartners.  When,  therefore, 
the  assignors  received  the  exempt  property,  and  the  aasignees 
executed  the  trust  of  the  partnership  effects  by  settling  the  partner- 
ship debts  with  the  creditors,  the  affairs  of  the  partnership  were 
fuUy  wound  up  and  the  partnership  ceased  to  exist. 

Judgment  affirmed. 

Boss,  J.,  and  MoEinstby,  J. ,  concurred. 

AflSldNMEMTOF  ENTIRE  FiRM  ASBKTB  FOB  BeNXTIT  OF  CkBDITOBS  DiSSOLVn  PABXVKBSHXPt 

Arnold  ▼.  Brown,  35  Am.  Dec.,  2d6>. 
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Na  7,772. 

AaKBW  V.  KtmbaTiTi> 

DepaifiwmU  Om»    Filed  December  SSt  188S^ 

flAU—PnemiiaTON— CtoHTBADiCFTOBT  IirsTBncrrioKs.— Judgment  reveraed  for  oontradiotory 
aodmWwwIing  inrtrnotiooi  m  to  the  effect  of  a  sale  of  personal  property,  not  in  the  po«Mi- 
■OB  of  the  yendor,  and  not  aooompanied  by  change  in  the  poaieesion. 

Appial  from  a  jnclRment  of  ihe  superior  ooart  of  Mendooino  ooanty, 
entered  in  favor  of  tiie  plaintiff,  and  from  an  order  denying  tlie  ^- 
fo&dant  a  new  trial.    The  opinion  states  the  facts. 

Wibon  dt  Otis  and  T.  B.  Bond,  for  the  appellant. 

T.  L.  CarolherB,  L.  27.  i/o^imer  and  C.  C.  HamiUonf  for  the  respond- 
ent. 

Bo8S|  J.  The  defendant  claimed  that  the  logs,  for  the  conversion 
of  which  he  was  sued,  were  originally  the  property  of  Olark  &  Bu- 
thaifordy  and  were  by  them  sold  to  one  A.  H.  Rutherford,  and  by 
ihe  latter  sold  to  the  defendant.  They  were  logs  out  in  the  forests 
of  Mendooino  county  to  be  converted  into  lumber,  and  were  at  ^e 
time  of  the  sale  under  which  the  defendant  claims,  as  well  as  at  the 
time  of  the  execution  sale  under  which  the  plaintiff  claims,  scattered 
ior  a  distance  of  several  miles  along  the  stream  of  water  by  which 
ifaev  were  to  be  conveyed  to  the  mill. 

The  court  below  instructed  the  jury : 

"  If  the  jury  believe  firom  the  evidence  that  there  was  a  sale  of 
the  logs  by  Olark  &  Butherford  or  A.  H.  Butherford  to  the  defend- 
ant, but  that  such  sale  was  not  followed  by  an  immediate  delivery 
and  by  an  actual  and  continued  chan^  of  possession  thereof,  then 
soch  sale  was  void  as  against  ihe  plaintiff. 

"  If  the  evidence  shows  that  the  owners  of  the  logs  sold  them  for 
a  valuable  consideration  to  Kimball  and  that  the  Togs  were  not  in 
actoal  possession  of  the  sellers  at  the  time  of  sale,  it  was  not  neoes- 
aary  that  the  sale  should  have  been  accompanied  by  an  immediate 
dehvery  and  followed  by  an  actual  and  continued  change  of  posses- 
sion to  make  the  sale  good  and  valid  and  to  transfer  the  title  of 
them  to  Kimball;  and  in  connection  with  this  I  will  say  that  the 
aale  without  such  immediate  possession  was  a  good  sale,  as  between 
the  seller  and  buyer,  but  miffht  not  be  good  as  against  creditors.  I 
don't  say  that  it  would  not,  out  it  might  not  be. 

"  I  charge  you  that  before  a  sale  of  the  logs  could  have  been 
made  to  Kimball,  the  defendant,  the  pari^  selling  to  him  must  have 
aotoally  delivered  them  to  the  defendant  in  order  for  the  sale  to  be 
good  against  the  creditors  of  the  party  selling." 

These  instructions  were  clearly  contradictory  and  misleading. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 

Ma&KB,  J.,  and  MoKinsxbTi  J.,  concurred. 

ComADiofOBT  ImvKUonoira  abb  BBBOirionB.— Baxter  ▼.  Lookett,  6  West  Ooait  Rep., 
tt);  but  wfll  not  warrant  a  reyenal  if  tiit  loaing  pvty  wae  not  prejudiced:  Baasett  ▼.  in- 
■tt,  a  Wwt  Coast  Rep.,  634;  and  will  not  be  oonnidered  on  appaAl  unleu  excepted  to  at 
Wal:  Sima  U.  W.  Otw  ▼.  Bahir,  7  Weft  Coast  Rep. .  7M. 
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No.  9,306. 

Bowie  v.  Borland. 

DepartmerU  One,    FUed  December  iS,  1886, 

RsmtKNox— Ordsb  for  Judomknt—Entrt  of  Jodokint  bt  Clkrk.— a  seipaktion  for 
reference  authorized  the  referee  to  determine  all  issaes,  and  provided  that  afKm  the  filing 
of  his  report  judgmeiit  should  be  thereupon  entered  in  accordance  th<vewith.  In  the  order 
for  reference,  the  court  directed  judgment  to  be  entered  in  accordance  with  the  referee't  re- 
port Held^  that  upon  the  filing  of  such  report,  the  clerk  had  authority  to  enter  judgment 
without  any  further  order  of  court. 

Appeal  from  an  order  of  the  superior  oonrt  of  the  oity  and  ooanfy 
of  San  Francisco.    The  opinion  states  the  facts. 

H.  P.  McKoon^  and  Charge  W.  Ibtde^  Jr.^  for  the  appellani 
JMcAUiater  dk  Bergin^  for  the  respondent. 

Boss,  J.  The  parties  to  this  suit  stipulated  to  its  reference,  with 
power  in  the  referee  to  determine  all  the  issues  in  the  cause,  of  fact 
as  well  as  law,  and  further,  ''that  upon  the  filing  of  said  referee's 
report,  judgment  shall  be  thereupon  entered  in  this  action  by  the 
above  superior  court,  in  accordance  therewith.''  Upon  the  stipula- 
tion the  court  made  an  order  of  reference  empowering  the  referee  to 
hear  and  determine  all  of  the  issues,  directing  him  to  report  his 
findings,  and  further  ordering  "  that  upon  the  filing  of  said  referee's 
report,  judgment  be  entered  m  this  action  in  accordance  therewith." 
The  case  was  duly  tried  before  the  referee  named,  who  reported  his 
findings  and  judgment,  and  upon  the  filing  of  which  the  judgment 
was  entered  by  the  clerk.  The  court  subsequently,  on  motion  of 
the  losing  party,  made  an  order  vacating  the  judgment  so  entered, 
upon  the  ground  that  the  clerk  was  not  authorused  to  enter  it.  The 
appeal  is  from  that  order. 

If  it  be  admitted  that  the  entry  of  judgment  by  the  clerk  does  not 
follow,  of  course,  upon  the  report  of  the  referee  where  the  reference 
to  him  is  to  report  upon  the  whole  case,  yet,  in  this  case,  express 
authority  was  given  the  clerk  in  the  order  of  the  court  directing 
the  entry  of  judgment  in  accordance  with  the  referee's  report. 

Order  reversed. 

MoEeb,  J.,  and MoEiNSTRT,  J. , concurred . 


No.  9,186. 

In  be  Ba.uk* 

DepmimeiU  One,    FUed  December  £8;  1886. 

Inbolvbvot— Cbeditobb  RBsrosNT  or  Stat>— Assionhknt  bt  Nof-rbbidknt.— Aarign* 
ments  of  daiina,  made  by  non-resident  creditors  to  persons  residing  in  this  state^  withoot  con- 
sideration, and  solely  to  enable  such  persons  to  become  petitioning  creditors  in  a  pitM^eeding 
in  involmitary  insolvency  against  the  debtor,  cannot  make  of  such  assignees  *'  creaitors,  Tesi- 
dents  of  this  state,"  within  the  meaning  of  section  8  of  the  insdvenqy  aot  of  ISBO. 

Appeal  from  an  order  of  the  superior  court  of  the  city  and  county 
of  San  FranciscOi  adjudging  the  appelant  an  inaolvani 
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Naphiaiy,  FVeidenrich  <k  Adhermcmj  tor  the  appellant. 

Sawyer  &  BaU^  lAoyd  it  Wood  and  Maatick,  Bdcher  <k  Maaiick,  for 
the  respondent. 

Boss,  J.  Section  8  of  the  insolvent  act  of  1880,  provides:  ''An 
adjudication  of  insolvency  may  be  made  on  the  petition  of  five  or 
more  ereditors,  residents  of  this  state,  whose  debts  or  demands  ac- 
crued in  this  state,  and  amonnt  in  the  aggregate  to  not  less  than 
fiye  hundred  dollars;  provided,  that  said  creditors,  or  either  of 
them,  have  not  become  creditors  by  assignment  within  thirty  days 
prior  to  the  filing  of  said  petition:'     Statutes  1880,  p.  84. 

The  real  question  in  the  case  is  whether  assignments  made  by 
non-resident  creditors  to  persons  residing  in  the  state,  without  oon- 
aderation  and  solely  to  enable  such  persons  to  become  petitioning 
oreditors,  can  make  of  such  assignees  ''creditors,  residents  of  this 
state,"  within  the  fair  meaning  of  the  statute.  The  legislature  has 
Been  fit  to  enact  that  only  creditors  resident  of  the  stat«,  shall  institute 
aoch  proceedings,  and  for  the  courts  to  hold  that  mere  colorable 
traiisfers  of  claims  to  persons  residing  within  the  state  will  make  such 
persons  ''creditors  resident  of  the  state,"  would  be  to  sanction  a 
plain  evasion  of  the  statute.  Apart  from  the  presumption  which 
must  be  indulged,  that  when  the  legislature  speaks  of  creditors  it 
means  hanafiat  creditors,  the  provision  of  the  proviso  would  seem 
quite  clearly  to  indicate  an  intention  on  the  part  of  the  law  making 
power  to  guard  against  assignments,  even  in  good  faith  and  for 
value,  being  made  for  the  purpose  of  commencing  involuntary  pro- 
eeedings. 

Judgment  reversed  and  cause  remanded. 

McEiNSTBT*  J.,  and  McEeb,  J.,  concurred. 


Na  9.270. 
SlOTH  V.  BOBABTB. 

Depaaiment  One,    J'tled  December  tS,  1886, 

BrwwwnDy  or  Lavd  Uitdbb  Mistaks— Division  Linb.— Poaseasion  of  land,  by  coter> 
minoiu  proprieton,  under  a  mutual  mistake  as  to  the  division  line,  has  no  effect  upon  their 
lei^i  rifljits:  it  is  not  adverse  or  oonclusive  against  the  assertion  of  any  existing  rights  upon 
the  tsnie  titk 

Thi  Sijo— Vxkbal  Aobkkmsnt  as  to  Diyision  Link— Statutb  of  Frauds.  —A  verbal 
agreement  between  such  proprietors  to  have  the  true  line  surveyed  and  to  abide  by  the  line 
taas  ertabiished,  ia  binding.    Snob  agreement  is  not  within  the  statute  of  frauds. 

Apfsal  from  a  judgment  of  the  superior  court  of  Humboldt 
connty,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.    The  opinion  states  the  facts. 

J*  J.  DeHaven^  and  0.  W,  Hwnkr^  for  the  appellant. 

8.  M.  Buchj  Gape  dk  Boyd  and  P.  F.  Hart^  for  the  respondent. 
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MoEee,  J.  The  ease  originated  in  an  addon  oommenoed  in  a 
matice's  court  to  recover  damages  for  a  tremaas  on  real  properly. 
To  the  complaint  in  the  action  there  was  med  a  verifiea  anawer, 
which  presented  issues  involvine  title  and  possession  of  the  prop- 
erty, and  the  justice  transferred  the  action  to  the  superior  court, 
where,  trial  being  had,  judgment  was  entered  for  defendant. 

The  contention  is  that  the  judgment  is  erroneous,  because  the  de- 
cision on  which  it  was  given  is  not  sustained  by  the  evidence. 

But  the  evidence  shows,  and  the  court  finds,  that  plaintiff  and  de- 
fendant were  coterminous  proprietors  of  two  eighty  acre  tracts  of 
land  in  the  northwest  (][uarter  of  section  3,  townsnip  2  north,  range 
2  west,  Humboldt  meridian — ^plaintiff  being  owner  and  in  posses- 
sion of  the  southwest  quarter,  and  defendant  owner  and  in  posses- 
sion of  the  southeast  quarter,  of  the  quarter  section;  that  the  de- 
fendant entered  upon  the  land  and  dug  post-holes  thereon  for  a 
divisional  fence  between  the  two  tracts,  the  digging  of  these  holes 

" tiff  ■  ■      ■ 


constituting  the  trespass  of  which  the  plaintiff  complained;  and 
that  the  true  divisional  line,  run  according  to  the  United  States  sor^ 
vey,  located  the  strip  of  land  on  which  me  holes  were  dug  within 
the  tract  belonging  to  the  defendant.  The  line  as  surveyed  was 
therefore  the  true  cUvisional  line. 

But  it  also  appeared  in  the  evidence  that,  in  the  year  1871,  the 
grantors  of  the  respective  parties  established  a  different  line,  on 
which  they  built  a  fence,  partly  of  posts  and  rails  and  partly 
of  brush,  which  they,  at  the  time,  and  for  several  years  there- 
after, recognized  as  the  line;  and,  according  to  that  line,  the 
locus  in  quo  belonged  to  the  plaintiff.  Those  who  established 
it,  however,  were  never  satisfied  that  the  fence  was  on  the 
trae  line;  but  they  recognized  it  as  on  the  line  for  several  years 
until  they  both  ascertained,  by  tape  measurement,  that  it  was  not; 
and  then,  as  the  plaintiff's  grantor  testified,  ''When  ascertained 
that  the  division  made  by  me  and  Mr.  Oris,  the  grantor  of  defendant, 
gave  me  more  than  an  equal  division,  I  was  willing  that  it  should 
be  set  back  so  as  to  make  it  equal.*'  The  fence,  however,  was  al- 
lowed to  stand,  and  the  grantor  of  the  defendant  continued  to  culti- 
vate up  to  it  until  1880,  when  he  transferred  to  the  defendant  bis 
title  to  the  southeast  quarter  of  the  quarter  section;  and  the  de- 
fendant, after  the  acquisition  of  title,  verbally  agreed  with  the 
{)laintiff  to  have  the  line  surveyed  and  to  abide  by  the  line  estab- 
ished  by  the  survey.  Under  that  agreement  the  line  was  Boxmjed 
in  1881,  and  the  defendant  built  his  house  upon  it  in  1882. 

In  Biggins  v.  Ohapman,  59  Oal.,  112,  and  Oooper  v.  Yiena,  59 
Oal. ,  282/we  held  that  the  location  of  a  doubtful  division  line,  by 
agreement  of  coterminous  proprietors,  which  has  been  acquiesced 
in  for  a  ^eater  length  of  time  than  that  prescribed  by  the  statute 
of  limitations  to  bar  a  right  of  entry  on  land,  was  conclusive  evi- 
dence of  the  correctness  of  the  line.  Sneed  v.  Osborne,  25  Oal.,  619, 
is  to  the  same  effect.  And  in  Oolumbet  v.  f  aoheoo,  4B  Oal.,  ^N^  it 
was  held  that  mere  acquiescence,  without  controversy,  in  a  fence  line 
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which  was  renewed  from  time  to  time,  by  the  ooterminouB  owners, 
for  twenty  years,  estopped  bofii  frooi  denying  that  it  was  the  true 
line. 

Bat,  in  the  case  in  hand,  aoqniesoenoe  in  the  fenoe  line  as  the  true 
diyisional  line  of  the  respective  tracts  of  land  was  not  considered  by 
the  grantors  of  the  parties  in  the  case  as  binding  between  them. 
Boih  agreed  and  recognized  the  faot  that  it  was  a  mistake,  and  that 
any  portion  of  the  land  of  either  tract  which  was  held  by  the  other 
was  neld  under  a  mutual  mistake.  A  possession  of  land  held  under 
a  mutual  misfai^e  has  no  effect  upon  legal  rig^hts;  it  is  not  adverse  or 
ooDolusiye  against  the  assertion  of  any  existing  rights  upon  the  true 
tide:  Irvine  v.  Adler,  44  Oal.,  669;  Shields  v.  Haley,  61  Oal.,  169; 
Allen  V.  Bead,  61  Oal.,  362.  Such  a  possession  neither  vests  nor 
diTests  title  to  real  property. 

The  verbal  agreement  between  the  plaintiff  and  defendant  to  have 
the  true  line  surveyed  and  to  abide  hj  the  line  established  by  the 
sonrey  was  therefore  binding.  The  fixing  of  a  boundary  line  is  not 
within  the  statute  of  frauds:  Eincaid  v.  Dormey,  47  Mo.,  337;  Kei- 
Ima  V.  Smith,  66  Penn.  St.;  86;  Orr  v.  Hudlqr,  36  N.  H.,  676. 

There  is  no  error  in  the  record. 

Judgment  and  order  affirmed. 

Boss,  J.,  concurred. 

MoSiNSTBi,  J.    I  concur  in  the  judgment. 


No.  9,886. 

DOAKE  V,  BaBBEB. 

Z>9Nir«M0Rt  One,    FOed  Ihcember  9S,  1885. 

TTSDmoB—yAMNTY  OF  AflsnAmMT-'FAore  n  Ibbob.— Where  the  pleadingB  put  in 
iane  the  yaliditj  of  an  UBesnaeni,  any  f aofc  or  laote  going  to  show  that  no  valid  aieeesment 
WM  ever  levied,  are  within  the  iwuee,  and  properly  indiiaed  in  the  findings. 

Afpsal  from  a  judgment  of  the  superior  court  of  the  city  and 
ooonty  of  San  Francisco,  entered  in  favor  of  the  defendant. 

/.  Jf.  Wood,  for  the  appellant. 

Doyle^  Barber  dc  Scripture,  for  the  respondent. 

Soss,  J.  It  was  contended  on  behalf  of  the  plaintiff  that  the 
third,  fourth  and  fifth  findings  of  fact,  on  which  the  judgment  given 
below  rests,  are  not  within  the  issues  made  hj  the  pleadings,  and 
caimot,  tiierefore,  be  regarded.  But  the  pleadings  put  in  issue  the 
qneetion  of  assessment  or  no  assessment :  City  and  Oounty  of  San 
Frsnoiseo  v.  Ekiton,  46  Oal.,  100.  And  any  fact  or  facts  going  to 
ahow  that  no  valid  assessment  was  ever  levied  were,  therefore,  within 
the  issues  made  by  the  pleadings. 

Judgment  affirmed. 

MoExE,  J.,  and  MoEjqibtbt,  J.,  conourred. 
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No.  8,782. 

Buss  V.  Oabboll. 

In  Bank,    FUed  Deeemher  tS,  2885. 

Wasehoubk  Reoeipt8--Bonded  Warehouse— Brandt  Stored  dc  Name  or  Dibtillbr.— 
Plaintiff  was  the  owner  of  the  brandy  in  controveny.  It  was  manufactured  for  him  by  on« 
B.,  a  lioenBed  United  States  di•t^]er,  and  In  oidec  to  delay  payment  of  the  revenne  tax,  wu 
stored  by  him  in  a  United  States  bonded  warehouse,  controlled  and  regulated  by  the  act  of 
congress  of  March  3, 1877,  and  the  special  treasury  regulations  of  May  15, 1877.  Such  laws 
require  the  brandy  to  be  stored  in  the  name  of  the  distiller,  but  do  not  require  that  the  dis- 
tiller shall  be  the  owner.  The  warehouse  receipt  was  issued  to  B.  in  his  own  name.  Sabte- 
quently  B..  without  authority,  sold  the  brandy  to  the  defendant,  and  transferred  the  receipt 
to  him.  The  defendant  was  a  bona  JIde  purchaser  for  value  and  without  notice.  AeM,  that 
the  plaintiff  was  entitled  to  a  return  of  the  property,  upon  paying  to  the  defendant  the 
amount  of  the  warehouse  charges  and  the  government  tax  paid  oy  him. 

Appeal  from  a  jadgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendiant.  The 
opinion  states  the  facia. 

Latimer  d  Morrow  and  li'ederick  S.  StraUon^  for  the  appellant. 
Gfeorge  Cadtoalader,  for  the  respondent. 

Boss,  J.  The  findings  show  the  plaintiff  Bliss  to  be  the  tme 
owner  of  the  brandy  in  controversy.  It  was  manufactured  hj  one 
Belden,  who  was  a  licensed  United  States  distiller,  for  the  assignor 
of  the  plaintiff,  for  a  certain  sum  per  gallon.  The  brandy  was  made 
of  grapes  belonging  to  plaintiff's  assignor,  who,  in  order  that  the 

1)ayment  of  the  government  tax  of  ninety  cents  per  gallon  might  be  de- 
ayed,  in  accordance  with  the  laws  of  the  United  States,  caused 
Belden  to  store  it  in  a  United  States  bonded  warehouse.  The  law 
of  the  United  States  in  respect  to  the  matter,  required  that  saoh 
brandy  should  be  stored  in  tine  name,  of  the  distiller,  and  it  was  ac- 
cordingly done,  Belden  receiving  a  warehouse  receipt  therefor  in  his 
name.  Subsequenflv,  without  any  authority  from  ^liss,  and  with- 
out his  knowledge,  Jbelden  sold  the  brandy  to  the  defendant  OarroU, 
and  transferred  tne  warehouse  receipt  to  him,  and  Oarroll  had  another 
issued  in  his  own  name.  Oarroll  paid  Belden  value  for  the  brandy, 
and  purchased  it  in  good  faith,  and  without  any  notice  of  any  inteor- 
est  tnerein  on  the  pi^  of  Bliss.  As  soon  as  the  latter  learned  of 
the  sale  by  Belden  to  Carroll,  he  tendered  the  amount  of  the  govern- 
ment tax  due  on  the  brandy,  together  with  the  charges  of  the  ware- 
housemen, and  demanded  of  the  defendants  that  the  brandy  be 
transferred  to  his  name  on  the  records  of  the  warehouse,  and  on  the 
records  of  the  office  of  internal  revenue,  and  be  delivered  to  plaint- 
iff, or  his  order,  upon  the  payment  of  the  taxes  and  charges— all  of 
which  was  refused.  Afterward  Oarroll  paid  the  government  tax  and 
removed  the  brandy. 

The  warehouse  in  which  the  brandy  in  question  was  stored  was 
not  an  ordinary  warehouse  under  the  genenJ  commercial  system  of 
the  country,  but  was  a  special  bonded  one,  controlled  and  regu- 
lated hj  the  act  of  congress  of  March  3, 1877,  and  special  treasniy 
regulations  of  date  May  18,  1877.    The  law  governing  the  matter — 
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of  which  all  persons  are  bound  to  take  notice — ^requires  that  all 
gnpe  brandy  placed  therein  shall  be  stored  in  the  name  of  the  dis- 
tiller, bat  does  not  require  that  the  distiller  shall  be  the  owner. 
He  may  or  may  not  be.  And  of  that  fact  all  persons  are  bound  to 
take  notice.  The  plaintiff  did  not  intrust  Belden  with  the  brandy 
for  the  purpose  of  sale»  or  faransfer,  but  it  was  stored  in  the  latter's 
name  because  the  law  said  it  should  be  so  stored.  We  are  of  opin- 
ion that  the  facts  of  the  case  do  not  bring  it  within  any  exception 
to  the  general  rule,  that  a  vendee  acquires  only  the  title  oi  his 
▼endor,  and  that  the  true  owner  can  recover  the  possession  of  his 
property  in  the  hands  of  a  bona  fide  purchaser. 

Bat,  as  defendant  OarroU  was  required  to  pay  the  government 
tax  and  the  warehouse  charges  upon  the  brandy,  it  is  but  right  that 
a  refonding  of  the  amounts  so  paid  be  imposed  as  a  condition  to 
the  recovery  by  plaintiff. 

Jadgment  reversed  and  cause  remanded,  with  directions  to  the 
eonrt  below  to  render  judgment  upon  the  findings  in  plaintiff*s  favor 
against  defendant  Garroll,  for  a  return  of  the  propertv  or  its  value, 
upon  the  payment  or  tender  by  plaintiff  to  said  defendant  of  the 
amount  of  such  tax  and  charges. 

MoaaisoN,  0.  J.,  Shabpstein,  J.,  Mtbiok,  J.,  MoKmsTBT,  J.,  and 
Thobhton,  J.,  concurred. 

Wauhoushcait's  Kiobift  is  not  KIootiablb  in  abeence  of  Btatutory  enactment,  and 
pMses  DO  better  title  that  vendor  has:  Solomon  v.  Bushn^,  2  Weet  Coart  Rep.,  818.  As  to 
the  effect  of  a  wwehotueman'B  receipt,  lee  Smith  v.  Picket,  60  Am.  Dec.,  385. 


No.  9,814. 
YOUNGEB  V.  BOABD  OF  SUPEBYISOBS. 
DepartmaU  One.    Filed  Deember  $5,  X886. 

VounrrABT  PATimiT  of  Illigal  Tax— No  Aotion  Liis  to  Baooymu— A  payment  for 
Uxei,  Iwaed  upon  an  illegal  aBseeament,  made  in  order  to  prevent  the  property  aseessed  from 
being  retamed  delinqaent,  is  a  volmitary  payment,  and  cannot  be  recovered  back  by  action. 

Tn  Sams— PowxB  of  SupiBViBOiBS  lo  Riefund  TMiiftATi  Tax— Mandamus.  —  The  power 
panted  to  the  board  of  Bupervison  of  a  county,  by  section  3^804  of  the  i>olitical  code,  to  re- 
rand  taxes  illegally  or  erroneonsljr  collected,  is  jumcial  and  not  minirterial;  and  after  such 
boaid  has  heara  aiid  refused  a  petition  for  the  munding  of  a  tax  illegally  collected,  it  cannot 
be  compelled,  by  m*jui^mTM,  to  act  contrary  to  its  prior  determination. 

Affbal  from  a  judgment  of  the  superior  court  of  Santa  Onus 
countj,  eQk^r9d  in  fayor  oi.  the  defendant.    The  opinion  states  the 

facts. 

Qhas,  B.  Younger^  for  the  appellant. 

Leaser  d  HaU^  and  Wm.  T.  tfeter,  for  the  respondent. 

MoEeb,  J.    Application  for  a  writ  of  mandate. 

The  petitioner  shows  that,  on  the  ninth  of  January,  1883,  he  ap- 
plied to  the  board  of  supervisors  of  Santa  Oruz  county,  on  a 
Tarified  petition,  for  an  order  upon  the  county  treasurer  of  the 
oounty,  tor  payment  of  the  sum  ox  two  hundred  and  sixty-five  dol- 
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larSy  claimed  to  haye  been  illegally  ooUeetod  from  the  petitioner  by 
the  tax  collector  of  said  county;  ''  that  the  petition  came  on  rega- 
larly  for  hearing  before,  and  was  heard  by,  said  board  of  snper- 
visors,"  and  that  said  board,  after  hearing  the  petition  and  the  proofB 
given  in  support  of  the  facte  stated  therein,  denied  the  same. 

The  moneys  which  the  petitioner  claims  to  haye  been  illegally 
collected  from  him  were  collected  by  the  tax  collector  for  taxes  leyied 
for  the  state,  county  and  school  purposes,  on  an  assessment  to  the 
petitioner,  upon  the  assessment^roll  of  Santa  Omz  county  for  the 
year  1880,  of  the  sum  of  twelve  thousand  four  hundred  and  eighty- 
one  dollars,  monej  belongtnjo^  to  him  on  general  deposit  in  the  Santa 
Onus  Bank  of  Savings  and  LcMin.  Being  assessed  for  that  sum  of 
money  in  connection  with  other  property,  the  petitioner  claimed  the 
assessment  of  the  money  to  him  was  illegal,  because  the  same  money 
was  assessed  on  the  same  assessment-roll  to  the  bank,  for  the  same  tax* 
able  purposes,  for  the  same  year,  and  he  applied  to  the  county  board 
of  equalization  to  equalise  his  assessment  oy  deducting  from  it  the 
money  on  deposit  in  the  bank,  Imt  it  refused  his  application,  "  and 
on  the  last  day  for  the  payment  of  the  taxes  before  delinquency,  he 
had  to  pay,  and  did  pay,  to  the  tax  collector  the  taxes  on  sud  money, 
in  order  to  prevent  his  profMrty  from  bang  returned  delinquent." 

The  payment  was  voluntarily  made  in  the  year  1880.  Being  vol- 
untarily paid,  the  money  was  not  recoverable  back  by  action;  and 
the  petitioner  had  no  claim  for  it  which  he  could  enforce  against  Ae 
county. 

But  it  is  said  to  be  immaterial  whether  the  payment  was  voluntaij 
or  compulsory,  because  section  3,804  of  the  political  code  makes  it 
the  dufy  of  the  board  of  supervisors  to  order  refunded  taxes  erron- 
eously or  illegally  collected.  The  section  reads:  ''Any  texes,  per 
centum,  and  coste,  erroneously  or  illegally  collected,  may,  by  order 
of  the  board  of  supervisors,  be  refunded  by  the  county  treasurer.** 

The  power  thus  cranted  to  boards  of  supervisors  is  judicial,  not 
ministerial ;  and  when  a  board  is  called  upon  in  an  application  be- 
fore it  under  that  section  of  the  code,  it  may,  in  tiie  exercise  of  its 
powers,  make  a  refunding  order  only  for  such  taxes,  etc ,  as  may  have 
been  illegally  or  erroneously  collected.  For  that  purpose  it  has  the 
ri^t  to  near  and  determine  the  application.  Such  proceeding  is  in 
the  nature  of  an  action  for  relief:  Dickey  v.  Polk  county,  68  Iowa, 
28;  and  after  the  board  in  which  the  proceeding  is  pending  has 
heard  and  determined,  it  cannot  be  mandamused;  for  a  tribnnd  ex- 
ercising judicial  powers  cannot  be  compelled  how  to  act. 

Judgment  affirmed. 

Boss,  J.,  and  MoEiNSTBX,  J.,  concurred. 

Illegal  Tax  Volortabilt  Paid  Oavvot  be  Reoovbred  BAOX^^Salt  Lftka  City  ▼. 
HolUBter,  2  Wett  CoMt  Bap.,  441;  B«iiiQii  ▼.  Moaroe,  64  Am.  Deo.,  71A,  And  note. 
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SJJPBEME  COURT  OF  OREGON. 
State  v.  ABRAMa 

March  Term,  I884. 

MusDBB— Indictmbnt— SuspLuaAGB  AiXBOATiONS. — An  indictment  for  murder 
durged  the  defendant  with  having  killed  the  deceased  ''paTposely  and  of  deliberate  and 
pieiTOditated  maHce,"  by  ''  unlawfully  and  felontonaly  snooting  him»"  etc.  HM,  that 
the  crime  of  mnrder  was  sufficiency  alleged;  that  &e  words  **  unlawfully  and  felo- 
nioosly"  referred  solely  to  the  shooting,  and  did  not  affect  the  preceding  alleoation  as  to 
the  intmt  with  which  the  killing  was  done}  and  that  such  words  were  surplusage^  and 
might  be  diarsmrded. 

Tus  SAjn-^GlacoBD  or  Abkaigkxsnt.— A  record  which  recites  that  the  defendant 
"penooaUy  appecured  in  open  court  and  was  duly  arraigned  on  said  indictment/'  suffi- 
ciently shows  an  arraignment. 

TauL— Sbttino  Day  voit— DmMDAirT  nebd  not  bx  PBSBXMT.'-The  appointment 
of  a  day  for  the  trial  of  a  criminal  prosecution  is  no  part  of  the  trial,  and  may  be  made 
m  the  absence  of  the  defendant. 

Appeals  nr  Cbdcikal  Casis — TBAN8GfBiPT8^>IifPAirxiJNo  or  Gband  Jubt. — 
Under  sections  212  and  241  of  the  criminal  code»  transcripts  on  appeal  in  criminal  cases 
need  not  contain  a  record  that  a  ^prand  jury  was  impaneled,  or  that  a  foreman  was 
appointed  at  tiie  term  of  court  at  which  the  indictment  purports  to  have  been  found. 

Ths  Sahs — ^Mi8G09DUcrr  or  CoaKaxL— New  Tbial. — ^No  objections  to  proceedings  in 
the  lower  eoort  can  be  heard  on  appeal  which  are  not  based  on  alleged  error  in  jutOcial 
action.  If  abuses  of  counsel  haye  occurred  during  the  trial,  without  the  fault  of  the 
court  or  of  tilie  party  complaining,  the  injured  party  has  his  remedy  by  motion  for  a  new 
tzisL  Bat  he  cannot  claim  a  reyeraal  of  the  judgment  on  account  of  such  irregularities, 
vhieh  have  never  been  submitted  to  the  trial  court  for  its  determination. 

BxnENDAirT  Witness  in  his  .Own  BKHALr-r-CBoss-xxAMiNATiON  and  Imfbachmbnt 
or.~Where  a  defendant  in  a  criminal  case  avails  himself  of  the  privilege  of  becoming 
a  witnssa  In  bis  own  behalf,  he  subjects  himself  to  the  same  rules  of  cross-examination 
u  sny  other  witness.  And  if,  on  such  examinatian,  he  denies  having  made  certain  state- 
xneati,  in  oonflict  with  his  declarations  on  the  trial,  the  prosecution  may  give  evidence 
to  the  contrary^  for  the  purpose  of  impeaching  his  testimony.  The  evidence  of  the  im- 
pfsfhfng  witnesses  is  admissible  if  the  declantions  testifiea  to  by  them  are  the  same  in 
nhstsnoe  with  the  words  used  in  the  impeaching  questions. 

The  Samb — ^Bvidencs  to  Test  Memqbt  and  Taibness  or  Witness.— To  test  the 
{omen  and  memoiy  of  an  impeaching  witnessp  everything  that  was  said  or  done  during 
the  CQBvenation  testified  to  is  a  proper  subject  of  inquiry  on  cross-examination. 

£zpEBxs>— Ofiniom  as  to  Mbntal  Condition. — ^A  non-expert  witness  cannot  testify 
i>  to  his  opinion  of  another's  mental  conditi(m«  without  giving  the  facts  upon  which  it 
is  foimded.  ^or  can  an  expert  testify  as  to  a  person's  mental  condition  "  under  exciting 
aremnstaDoea,"  unless  it  be  shown  that  he  has  seen  him  under  such  circumstances. . 

IroxioAJiON — ^SnDBNCB  or.-^The  declarations  and  acts  of  a  party  at  a  given  time  are 
^dminible  to  mpove  whether  or  not  he  was  intoxicated. 

EviDEVOB— -l^XtEsuMSD  TO  BX  OrFKBXD  roB  Admissiblb  PuBPO^It.— Where  evidence  is 
ad9iss8>]e  for  one  parpose  and  not  for  another,  it  wUl  be  presumed,  on  appeal,  to  have 
Wen  oflfarsd  lor  the  purpose  which  wiU  render  it  admissible. 
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CoKViCTiON — ^Rkasonabub  D0UBT--M0BAL  Certauht. — A  ooDTiction  from  the  fadi 
in  evidence  of  the  defendant's  guilt  to  a  reasonable  and  moral  certainty  is  a  conviction 
beyond  a  reasonable  doubt. 

Deliberate  Use  or  Weapon  Defined. — A  definition  that  a  deUbermte  use  of  a  deadly 
weapon  is  '*an  intentional  use;  a  use  that  is  the  result  of  a  resolution,  purpose,  or  design, 
formed  in  the  mind  and  reflected  upon,  and  not  done  in  self-defense;  it  is  only  necessary 
that  it  be  the  act  of  the  mind  when  the  mind  has  had  time  to  act  without  heat  or  pss- 
•ion" — is  sufficiently  certain  and  correct. 

Appeal  from  Lane  county.    The  opinion  states  the  facts. 

Strahan  <b  Bilyev,  and  WeaOierford  Jt  Blackburn,  for  the  appellani  . 

K  0.  Hurah,  district  attorney,  and  George  B.  Dorris,  for  the  re- 
spondent 

Watson,  C.  J.  The  appellant  Abrams  was  indicted  by  the  grand 
jury  of  Lane  county  at  the  April  term  of  the  circuit  court  for  said 
counW,  in  the  present  year.  The  body  of  the  indictment  is  as  follows: 
"H.  W.  Abrams  is  accused  by  the  grand  jury  of  the  county  of  Lane,  in 
the  state  of  Oregon,  by  this  indictment  of  the  crime  of  murder,  com- 
mitted as  follows :  The  said  H.  W.  Abrams,  on  the  nineteenth  day  of 
January,  A  D.  1883,  in  the  county  of  Lane  and  state  of  Oregon,  then 
and  there  being,  purposely  and  of  deliberate  and  premeditated  inahce, 
killed  J.  O.  Brownlee,  by  then  and  there  unlawfully  and  feloniously 
shooting  him,  the  said  3.  0.  Brownlee,  with  a  revolving  pistol,"  etc. 

Upon  this  indictment  Abrams  was  tried,  found  guilty  of  murder  in 
the  second  degree,  and  sentenced  to  imprisonment  K>r  life.  The  appeal 
is  from  this  judgment.  He  claims,  in  the  first  place,  that  the  indict- 
ment  only  charges  him  with  manslaughter,  and  that  it  will  not  support 
his  conviction  for  the  higher  crime  of  murder  in  the  second  degree. 
This  view  is  based  wholly  on  the  effect  of  the  employment  of  the  woixls 
"unlawfully  and  feloniously"  in  the  indictment.  But  evidently  these 
words  refer  solely  to  the  act  of  "shooting,"  and  qualify  it  alone.  Thev 
do  not  affect  the  preceding  allegation  as  to  the  particular  intent  with 
which  the  killing  was  dona  Indeed,  the  "unlawful  and  felonious" 
nature  of  the  "shooting,"  so  averred,  is  not  only  entirely  consistent 
with  the  previous  charge  of  purpose,  malice,  deliberation,  and  premedi- 
tation, but  is  included  m  it;  and  while  unnecessary,  it  cannot  have  the 
effect  of  reducing  the  grade  of  the  crime  as  previously  charged.  It  is 
plainly,  we  think,  an  instance  of  surplusa^,  which  does  not  vitiate. 

In  the  second  place,  he  contends  that  it  does  not  appear  from  the 
record  that  all  the  requirements  of  a  legal  arraignment  under  the  stat- 
ute were  complied  with  in  the  court  below.  It  is  true,  the  record  in 
this  instance  does  not  show  an  observance  of  all  such  requirements  in 
detail;  but  it  does  recite  that  he  "personally  appeared  in  open  court 
and  was  duly  arraigned  on  said  indictment,'  etc.  And  this  has  been 
held  a  sufScient  record  of  an-aignment  by  this  court :  State  v.  Lee  Ping 
Bow,  10  Or.  27. 

The  next  objection  is,  that  the  court  below,  on  April  19, 1883,  made 
an  order  during  his  absence  setting  the  trial  for  a  specified  future  day. 
But  the  appointment  of  a  day  for  the  trial  to  begin  was  no  part  of  the 
trial,  and  was  not  a  matter  upon  which  he  could  have  msisted  to 
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beheard,  even  if  he  had  been  present.  The  objection  is  dearly  on- 
tenable. 

There  is  still  another  objection  based  upon  the  alleged  defectiveness 
of  the  record.  It  is  that  it  does  hot  appear  from  the  record  of  the  case 
brought  here  on  the  appeal  'Hhat  any  grand  jury  was  impaneled, 
sworn,  and  charged"  at  the  term  of  court  at  which  the  indictment  pur- 
ports to  have  been  found,  as  prescribed  by  the  criminal  code,  or  that 
any  foreman  was  appointed  Bni  this  is  easily  answered.  The  tran- 
script on  appeals  in  criminal  as  well  as  civil  cases  is  a  certified  copy  of 
the  judgment  roll,  with  copy  of  the  notice  of  appeal,  etc:  Crim.  Code, 
sec.  241.  What  papers  shall  compose  the  judgment  roll  in  criminal 
cases  is  prescribea  by  section  212,  and  the  record  of  the  proceedings 
specified  in  the  objection  is  not  among  them.  # 

Several  objections  were  made  and  exceptions  saved,  at  the  trial,  by 
appellant's  counsel,  on  the  ground  of  remarks  made  by  counsel  for  the 
prosecution  to  the  jury  upon  matters  not  in  evidence.  Some  of  these 
remarks,  attributed  to  Mr.  Dorris,  were  undoubtedly  improper,  and  can 
hardly  be  condemned  with  too  much  severity.  But  however  reprehen- 
sible, there  is  one  insuperable  obstacle  to  their  being  considered  nere  as 
ground  for  reversal  They  involve  no  error  of  the  court  below.  We 
nave  announced  this  principle  before :  State  v.  Anderson,  10  Or.  448 ; 
and  we  now  lay  it  down  as  a  rule  to  which  there  can  be  no  exceptions, 
that  no  objection  to  proceedings  in  the  court  below  can  be  heard  m  this 
court  which  is  not  based  on  aUeged  error  in  judicial  action  on  the  part 
of  the  lower  court  If  abuses  of  the  nature  complained  of  in  this 
mstance,  occurring  during  the  progress  of  a  cause  through  the  lower 
court,  without  faint  on  its  part,  or  want  of  skill  or  attention  on  the  part 
of  the  complaining  party,  prevent  a  fair  trial,  he  has  his  remedy  under 
sabdivision  1  of  section  232  of  the  civil  code  (which  applies  in  both 
dvil  and  criminal  cases  alike),  making  provision  for  new  trials.  But  he 
cannot  oome  here  in  the  first  instance  and  claim  a  reversal  of  judgment 
on  the  ground  of  irregularities,  which  have  never  been  submitted  to 
the  lower  court  for  its  determination.  In  the  only  instance  in  which 
the  question  as  to  the  admissibility  of  comments  made  by  counsel  for 
the  prosecution  to  the  jury  was  ruled  upon  by  the  court  below  and  ex- 
ception taken  by  the  appellant,  we  are  satisfied  there  was  no  error. 
Mr.  Burnett  tor  the  defense  had  said  in  his  address  to  the  jury :  "  That 
ibe  prosecution  had  not  been  able  to  call  a  single  witness  to  show  that 
defendant's  character  was  bad."  Mr.  Mallory  for  the  prosecution  said, 
in  reply :  "  Counsel  had  no  right  to  make  such  statement  If  counsel 
had  put  the  prisoner's  character  in  issue  instead  of  its  appearing  bright 
and  without  a  blemish,  we  might  have  shown  it  was  covered  with  dark 
and  ^i^ynwng  Gjpots."  This  was  simply  ailment  in  reply  to  Mr.  Bur- 
nett, and  not  the  assertion  of  any  new  fact  outside  of  tne  record ;  and 
in  our  judgment  it  was  not  objectionable  on  this  ground. 

On  the  trial,  Abrams  was  examined  as  a  witness  for  the  defense,  and 
testified  generally  to  what  transpired  at  the  meeting  between  Brownlee 
and  himaelf  ,  during  which  the  homicide  occurred  Upon  his  cross-exam- 
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ination  he  was  asked  certain  questions,  with  a  view  to  his  impeachment 
by  proof  of  contradictory  statements  made  previous  to  the  trial  Hb 
counsel  objected  to  the  questions  being  put,  on  the  ground  that  the  evi- 
dence sought  was  in  the  nature  of  confessions,  and  therefore  original 
evidence,  which  the  prosecution  had  no  right  to  extort  from  him  on 
cross-examination,  or  offer  in  rebuttal  But  the  objection  was  over- 
ruled and  the  point  saved  by  an  exception.  Abrams  having  denied 
making  the  contradictory  statements  imputed  to  him  by  such  ques- 
tions, the  impeaching  witnesses,  Samuel  Hauser  and  Clay  Zumwali, 
were  called  in  rebut^l,  and  permitted  to  testify  oonoeming  the  same 
against  the  same  objection.  The  objection  was  good  in  neither  in- 
stenca  Section  166  of  the  criminal  code,  as  amended  by  the  act  of 
October  25, 1880,  makes  the  accused  in  all  criminal  trials  and  proceed- 
ii^  a  competent  witness  at  his  own  option;  and  when  he  does  avail 
himself  of  this  privilege,  he  subjects  hiinself  to  the  same  rales  of  cross- 
examination  as  any  other  witness:  Laws  1880,  28;  State  v.  Ober,  52 
N.  H.  459;  S.  C,  13  Am.  Rep.  88;  Connor  v.  People,  60  N. Y.  240.  The 
additional  grounds  of  objection  to  the  testimony  of  Hauser  and  Znm- 
wait  are  equally  untenabla  It  was  not  essential  to  the  admissibility 
of  their  testimony  that  they  should  be  able  to  testify  that  Abrams 
used  the  specific  and  particular  words  given  in  the  impeaching  ques- 
tions. If  the  declarations  testified  to  by  them  were  the  same  m  sab- 
stance,  that  was  sufficient:  Patchin  v.  Insurance  Co.,  13  Id.  268. 

W.  J.  Bnunwell  was  called  by  the  defense  to  prove  contradicioiy 
statements  made  by  C.  C.  Baber^  a  witness  for  the  prosecution.  Aft^ 
testifying  in  chief  in  respect  to  such  statements,  he  was  asked  the  fol- 
lowing questions  on  cross-examinatian:  "^  State  what  he,  Baber,  did  say 
about  the  shooting  at  the  end  of  the  counter,  and  going  down  the 
aisles?"  And  further  on:  "Did  he  have  a  diagram  before  him  at  the 
time  of  the  conversation?"  The  court  ruled  that  the  questions  should 
be  answered,  and  appeUant's  counsel  took  an  exception.  The  contradic- 
tory statements  related  to  the  same  shootinfir,  and  it  is  difficult  to  con- 
ceive of  any  valid  objection  to  requiidng  me  impeaching  witness  to 
state  all  that  Baber  said  on  the  subject  at  the  time.  Nor  would  the 
right  of  cross-examination  end  hera  To  test  the  memory  and  fairness 
of  the  impeaching  witness,  everything  that  was  said  or  done  during  the 
the  conversation  testified  to  was  a  proper  subject  of  inquiry  on  cross- 
examination.  The  prosecution  also  asked  this  witness  on  crosshexamina- 
tion  if  he  had  ''told  any  person,  or  any  of  the  attorneys  for  the  defend- 
ant, about  this  conversation;"  and  asked  other  witnesses  for  the  defense 
similar  questions  on  cross-examination;  and  the  court  required  the 
questions  to  be  answered  over  the  appellant's  objectiona  There  was 
no  error  in  these  rdlii^  However  slighi  and  unsatis&ctory,  such  evi- 
dence, if  elicited,  would  tend  to  show  tne  state  of  the  witness's  feeling 
towards  the  defense,  and  have  some  bearing  upon  the  question  as  to 
his  \Aa&  It  ia  a  common,  and  in  our  judgment  a  perf eeUy  legitimate, 
method  of  affeetinip  a  witness's  ciiedit  m  judicial  tnala 

the  triiu,  the  defense  called  J.  F.  Waten  as  a  witness,  and 
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after  showing  by  jns  examisation  that  he  was  an  '*  intimate  **  personal 
acquaintance  of  Baber — who  was  an  eye-witness  of  the  shooting  of 
firownlee  by .  Abrams,  and  had  testified  in  r^urd  thereto  on  behalf  of 
the  prosecution — asked  him  this  qoestion :  "Do  you  know  the  mental 
capacity  of  C.  C.  Baber  under  exciting  circumstances,  for  receiving  and 
letaining  facts,  and  of  afterwards  relating  what  transnired  under  such 
ciicamstances?  and  if  so,  please  state  what  it  is."  Tne  cmestion  was 
objected  to  as  incompetent,  and  excluded  by  the  court.  We  think  its 
exclusion  was  proper.  If  such  evidence  could  be  d:>emed  admissible 
in  any  case — upon  which  We  need  express  no  opinion— it  is  quite  evi- 
dent that  no  foundation  for  its  introduction  waa  laid  in  the  present 
instance.  The  witness  was  net  offered  as  an  expert,  and  vet  it  was 
sought  by  the  question  to  elicit  his  opinion  without  the  facts  upon^ 
which  it  had  be^  formed.  But  if  the  witness  had  been  shown  to  be 
an  expert,  still  he  should  not  have  been  allowed  to  testify  as  to  his 
opinion,  as  it  had  not  been  ahovm  that  be  had  ever  seen  Baber  "under 
exciting  circumstances  "  of  any  kind,  much  less  circumstances  similar 
to  those  attending  the  shooting  of  Brownlee.  The  same  question  was 
propounded  to  other  witnesses  for  the  defense,  under  the  same  circum- 
stances, and  ruled  out  in  the  same  manner. 

Abrams  having  testified  that  his  hat  was  injured  in  a  particular 
inanner  in  an.  encounter  with  Brownlee  immediately  before  the  shoot- 
ingi  which  was  on  the  nineteenth  day  of  January,  1883,  the  prosecu- 
tion was  permitted  to  prove  by  Emmet  Butler,  in  rebuttal,  against  the 
objection  of  the  appelluit,  that  he  saw  the  appellant  and  several  others 
engage  in  a  scnffle  anting  the  month  preceding,  in  which  the  appellant's 
bat  was  injured  in  a  similar  manner,  to  some  extent,  as  he  had  testified 
to  its  being  injured  in  the  encounter  with  Brownlee.  The  witness  also 
testified  that  he  did  not  know  whether  it  was  the  same  hat,  but  that 
it  was  the  same  kind  of  hat.  The  material  ground  of  objection  is,  that 
the  identity  of  the  hat  was  not  established  so  as  to  make  the  testimony 
admissible.  But  we  think  there  was  evidence  enough  on  this  point  to 
justify  the  submission  of  the  matter  to  the  jury,  and  consequently  that 
there  was  no  error  in  so  doing. 

The  defense  abo  introduce  evidence  to  show  that  Brownlee  was 
intoxicated  at  the  time  of  the  shooting,  and  the  prosecution  in  rebuttal 
offered  W.  S.  Lee>  who  testified  to  having  seen  Brownlee  only  a  few 
minntes  before  he  was  kiUed,  and  that  he  was  not  drunk  at  that  time. 
The  prosecution  was  then  allowed  to  prove  by  the  witness,  against  the 
objections  of  the  appellant,'  what  Brownlee  did  and  said  at  the  same 
timeL  Such  evidence  was  competent  on  the  question  as  to  whether 
Brownlee  was  intoxicated  at  the  time  of  the  shooting  or  not  And 
such  was  evidently  its  object  These  were  facts  upon  which  the  jury 
^ere  as  competent  to  form  an  opinion  as  to  Brownlee's  intoxication  as 
the  witness  was  himself  The  prosecution  also  called  J.  H.  Bowemian, 
in  rebuttal,  who  testified  that  he  had  lived  in  Oregon  three  and  a  half 
years;  that  he  first  knew  Brownlee  in  Iowa,  and  knew  something  of 
the  effect  of  liquor  on  him ;  and  that  he  shipped  with  him  at  Council 
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Bluffs.  The  prosecution  was  then  allowed  to  ask  Hm  the  following 
questions,  against  the  appellant's  objections:  ''How  long  were  you  from 
tne  time  you  left  Omaha  until  jrou  reached  Portland  ?  "  Ans.  ''About 
seven  days,"  "Did  you  see  him  drink  in  this  town?"  Ans.  "Not 
any."  Tne  prosecution  had  no  right  to  introduce  such  evidence  to 
rebut  the  evidence  offered  by  the  defense  to  show  that  Brownlee  was 
intoxicated  at  the  time  of  the  shooting.  But  Abrams's  defense  was,  that 
he  killed  Brownlee  in  self-defense,  and  some  evidence  to  this  effect  was 
introduced. 

Upon  this  basis  a  considerable  amount  of  evidence  had  been  intro- 
duccni  by  the  defense  to  show  that  Brownlee  was  intoxicated  at  the 
time  of  the  shooting,  and  that  when  he  was  in  iliat  condition  he  was 
habitually  boisterous,  quarrelsome,  and  dangerous.  The  prosecution 
had  a  right  to  rebut  this  evidence  as  to  conduct  and  disposition  on 
Brownle&s  part  during  such  periods  by  proof  coming  from  those  who 
knew  him,  and  had  had  suitable  opportunities  for  observing  his  con- 
duct and  learning  his  disposition  when  intoxicated,  iliat  he  was  not 
boisterous,  quarrelsome,  or  dangerous  when  iii  that  state ;  and  taking 
all  the  record  before  us,  shows  m  regard  to  the  testimony  of  this  wit- 
ness, it  appears  quite  as  likely  that  it  was  offered  for  this  purpose  as 
the  other,  and  we  must  therefore  presume  that  such  was  the  case. 

We  have  examined  the  instructions  given  to  the  Jury  by  the  court, 
and  excepted  to  by  the  appellant,  with  a  good  deal  of  care,  and  feel 
quite  sure  they  afford  no  sufficient  ground  n)r  a  reversal  of  the  judg- 
ment. What  is  said  therein  as  to  what  constitutes  reasonable  donot 
may  be  summed  up  as  expressing  the  idea,  that  to  be  convinced  from 
the  facts  in  evidence  of  the  appellant's  guilt  to  a  reasonable  and  moral 
certainty  was  to  be  convinced  beyond  a  reasonable  doubt  of  such  fact 
of  guilt.  And  this  we  deem  entirely  correct  and  fairly  intellirible. 
The  definitions  of  deliberation  and  premeditation  embodied  in  sucn  in- 
structions are  of  no  moment  in  the  present  state  of  the  case,  as  the 
crime  of  which  appellant  has  been  convicted  does  not  involve  either 
as  a  necessary  element.  And  the  court's  definition  of  the  deliberate 
use  of  a  deadly  weapon,  we  think,  is  certainly  correct  It  is  as  fol- 
lows: "A  deliberate  use  of  a  deadly  weapon  is  an  intentional  use;  a 
use  that  is  the  result  of  a  resolution,  purpose,  or  design,  formed  in  the 
mind  and  reflected  upon,  and  not  done  in  self-defense.  It  is  only  neces- 
sary that  it  be  the  act  of  the  mind  when  the  mind  has  had  time  to 
act  without  heat  or  passion." 

The  judgment  of  the  circuit  court  must  be  affirmed. 


Whkk  Defendant  is  Witness  in  Own  Behalf,  the  court  may  call  the  jury's  atteii« 

•  •  t^      t  ±.  J       •  A. A     Al  A-  .J  1     •  •         »  i      •  A.  «•         •  •        l«  LJ_ 


penal 

croBs-examination  of  the  defendant  ia  confined  to  the  matters  testified  to  m  the  examina- 
tion in  chief.  If  the  court  permits  the  cross-examination  to  asMune  a  wider  aoope,  the 
constitutional  right  of  the  defendant  is' violated,  and  a  new  trial  must  be  had:  People  t. 
O'Brien,  6  Id.  246. 
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OpnnoKB  OF  NoN-KXTERT  AS  TO  Mental  CoviyiTiOK  are  not  admiatible,  in  Oregon, 
except  jukder  the  circumstances  proyided  for  in  section  696  of  the  civil  code.  As  to 
when  tiie  opinions  of  non-experts  are  admissible,  see  Morse  v,  Crawford,  44  Am.  Dec.  349, 
sod  esses  ated  in  note;  Potts  v.  House,  50 Id.  329.  Such  opinion  is  generally  admissible 
if  accompanied  by  the  facts  on  which  it  is  founded:  Sutton  v.  Reagan,  83  Id.  466;  Clark 
T.  State,  40  Id.  481;  Morse  v.  Crawford,  44  Id.  349;  Maxwell  y.  Harrison,  52  Id.  385. 
Ai  to  the  admissibility  of  the  opinions  of  experts,  see  State  y.  Marler,  36  Id.  406; 
McAllister  y.  Stote,  52  id.  180;  Freeman  y.  People,  47  Id.  216;  Conunonwealth  y.  Rogers, 
41  Id.  458;  Clark  y.  State,  40  Id.  481. 

Reasonable  Doubt,  Wbat  Cokstitdtbs:  People  y.  Dewey»  5  West  Coast  Rep.  812; 
Cnmmonwealth  y.  Webster,  52  Am.  Dec  711,and  note. 


State  t;.  Justus. 

October  Tertn^  183S. 

CuMivAL  Law— Obard  Juby— Pbbssnoe  or  Stranobb  BEitms^OBJioTiON  Usr- 
A7AUJKa  AfTEB  Texal.— The  fact  that  a  person  other  than  the  district  attorney  was 
present  before  the  grand  jury  for  the  purpose  of  assisting  them  in  the  examination  of 
vitsesses  and  in  framing  the  indictment,  wnile  highly  improper,  cannot  be  taken  adyan- 
tage  of  after  trial  and  verdict  upon  a  motion  for  a  new  trial. 

Ths  SAMX^NON-FBOrBBBIONAL  WlTNBSSBS^EyiDBNCE    A8    TO    RESULT    OF    EXPSBI- 

VETTs.— The  danger  of  permitting  non>professional  witnesses  to  proye,  through  the 
isBtramentality  of  experiments^  matters  not  within  the  range  of  their  observation  and 
experience,  and  of  whioh  they  are  supposed  to  be  incompetent  to  deal,  commented  upon. 
And  in  the  present  case,  where  the  subject  under  examination  was  the  appearance  and 
characteristics  of  near  gun-shot  wounds  upon  the  human  body,  the  result  of  experiments 
made  by  non-professional  witnesses  upon  pasteboard  targets  held  inadmissible. 

MuROBs  AND  Manslauohtxr — ACCIDENTAL  HoMioiDB. — ^Whateyor  may  be  the  differ* 
«oee  as  to  degree  of  homicide,  a  party  whose  negligence  causes  the  death  of  another  is 
m^oDsible,  whether  the  business  in  which  he  is  engaged  was  le^  or  illegal.  If  the 
boamess  was  of  such  a  character  as  to  be  felonious,  we  offense  is  murder.  But  even 
where  the  business  is  perfeoUv  legal,  negligence,  in  the  discharge  of  it,  when  producing 
homicide,  is  manslaughter.  To  this  general  rule  there  are  exceptions,  as  where  an  act, 
oareless  in  itself,  is  committed,  with  nital  results,  under  circumstances  or  at  a  place  from 
which  it  might  be  inferred  that  no  injury  could  hiappen  from  the  carelessness  of  the  party 
acting. 

Appeal  from  Jackson  county.    The  opinion  states  the  facts. 

R  WiUiama,  B.  F.  Dowdl,  and  J,  22.  Neil,  for  the  appellants. 

P.  P.  Prim,  for  the  respondent. 

LoBB,  J.  The  appellant  was  indicted  bj  the  grand  jury  of  Jackson 
coaaty  for  the  crime  of  murder  in  the  first  decree,  committed  by  shoot- 
ing and  killing  William  Justus,  his  father;  &r  which  he  was  tried  at 
the  Jane  term  of  the  circuit  court  of  that  county,  and  found  guilty  as 
charged,  and  sentenced  to  be  hanged.  From  that  judgment  he  brings 
his  appeal  to  this  court.  Among  the  errors  relied  upon  to  question 
ihe  correctness  of  that  judgment  and  secure  a  new  trial  is  the  fact,  as 
diaclosed  by  the  record,  that  a  person,  not  authorized  by  law,  was  pres- 
ent before  the  grand  jury,  at  the  request  of  the  district  attorney,  for 
the  purpose  of  assistix^  them  in  the  examination  of  witnesses,  and  in 
framing  the  indictment.  That  any  person  other  than  the  district  attor- 
pey  should  be  permitted  to  be  present  during  the  sittings  of  the  grand 
jury  must  be  admitted  to  be  uighiy  improper.    ''No  person  other  than 
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the  district  attorney,"  is  the  emphatio  language  of  the  statute,  ''can  be 
allowed  to  be  present  during  the  sittings  of  the  grand  jury.'*    But 
Tum  constat  that  the  error  is  fatal .  In  State  v.  Whitney,  7  Or.  356, 
it  was  held^  on  a  motion  to  set  aside  an  indictment  involving  this  iden- 
tical question,  that  it  was  only  the  two  cases  enumerated  in  subdivisions 
1  and  2  of  seetion  115,  of  tne  criminal  code,  for  which  such  a  motion 
was  available.   "These,"  say  the  court,  "are  the  only  two  cases  for  which 
an  indictment  can  be  set  aside;  and  as  the  section  prohibiting  any  other 
than  the  district  attorney  from  appearing  before  the  grand  jury  is  not 
in  chapter  7,  there  was  no  error  in  the  ruling  of  the  court'*  "But  irreg- 
ularities in  the  proceedings  before  ihe  grand  jury,"  says  Mr.  Bishop, 
"may,  under  some  circumstances,  be  taken  advantage  of  upon  a  motion 
to  quash  the  indictment."    But  a  motion  to  quash  must  be  made  at  an 
early  sta^e  in  the  case,  for  it  is  inadmissible  after  verdict,  as  then  the 
motion  should  be  in  arrest  of  judgment:  1  Bishop  CriuL  Proc.,  sees. 
747,  748,  762.    In  Duer  v.  State,  53  Miss.  425,  where  the  court  ^- 
mitted  an  attorney,  who  had  been  employed  to  assist  in  a  prosecution, 
to  go  before  the  grand  jury  with  the  witnesses,  and  there  act  for  the 
district  attorney  in  framing  the  indictment,  it  was  considered  doubtful 
whether  the  objection  could  be  raised  by  motion  to  quash  the  indict- 
ment, the  court  saying:  "We  regard  it  as  bad  practice,  and  certamly 
as  bein^  much  more  appropriately  done  by  plea  in  abatement."    But 
a  plea  in  abatement  does  not  answer  to  the  charge  made  by  the  indict- 
ment, but  it  declines  to  answer  it  on  the  ground  that  the  charge  is  not 
legally  made:  Bac.  Abr.,  tit.  Juries,  A.    And  if  the  objection  is  not 
made  at  an  early  stage  of  the  proceedings,  it  will  be  considered  as 
waived;  for,  as  was  said  in  State  v.  Carver,  49  Me.  593,  by  pleading 
generally  to  the  indictment,  the  defendant  admits  its  genuineness,  ana 
waives  all  matters  that  should  have  been  pleaded  in  abatement:  People 
V.  Robinson,  2  Park.  Or.  235,  309.    Now,  nere  the  objection  comes  tor 
the  first  time  after  trial  and  verdict  upon  a  motion  for  a  new  trial    At 
most,  it  is  but  an  irregularity,  but  of  that  character  which  does  not 
bring  into  question  the  qualifications  of  the  grand  jurors  or  their  fair- 
ness toward  the  accused.    Nor  is  it  claimed  tnat  any  injustice  or  wrong 
was  done  to  the  prisoner  by  reason  of  this  alleged  error  at  the  trial 
Upon  authority,  it  is  deai*  the  objection  cannot  prevail 

The  next  assignment  of  error  is  the  overruling  the  objection  ol  the 
appellant  to  the  admission  of  certain  pasteboara  targets  as  evidence. 
It  appears  by  the  bill  of  exceptions  that  one  James  Biraseye,  by  direc- 
tion of  the  coroner,  and  in  the  presence  of  the  coroner's  jury,  made 
several  experiments  with  the  gun,  with  which  the  defendant  claimed 
he  had  accidentally  killed  his  father,  by  discharging  it  at  certain  tar- 
gets made  out  of  pasteboard,  at  different  distances,  respectively  marked 
upon  thent  The  coroner,  Mr.  Huffer,  bein^  on  tiie  witness  stand,  the 
prosecuting  attorney,  in  the  presence  of  tne  jury,  exhildted  to  him 
these  targets,  to  the  admission  of  which  the  objection  was  made,  which 
he  identified,  and  further  testified  as  follows:  lliat  "  he  saw  the  defend- 
ant's gun  tested  at  different  distances,  and  that  the  distanoes  were 
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marked  respeciiYely  on  the  targets;  that  he  saw  the  gon  loaded  when 
the  experiments  were  made;  that  the  loads  of  powder  were  a  charger 
full,  and  that  the  chai^ger  was  the  one  on  the  pouch  used  bj  the  de- 
fendant" Birdseye,  who  had  loaded  and  fired  the  gun,  testified:  ''I 
loaded  the  gun,  using  the  powder-flask  which  the  defendant  said  he 
loaded  from  when  he  killed  his  father.  I  fiUed  the  charger  level  full 
each-  time  I  loaded  the  gun.  The  distances  on  the  targets  are  all  cor- 
rect" At  the  coroner's  jury,  the  defendant  had  testified  among  other 
things  that  he  had  taken  the  gun  at  the  suggestion  of  his  father,  and 
had  gqae  out  and  shot  a  squirrel  the  dogs  nad  treed.  He  says:  "I 
started  from  the  front  porch  to  put  the  gun  away;  I  came  in  near  the 
door  or  through  it  to  put  the  gun  away;  we  generally  keep  the  gun 
sitting  behind  the  partition  door  on  a  stand  table.  I  was  in  here  and 
had  just  started  in,  the  gun  being  cocked.  If  I  remember  rightly,  I 
had  the  gun  lying  across  my  left  arm  and  I  started  across  the  floor  to 

Kt  it  away,  it  bemg  cocked.  I  went  to  let  the  hammer  down.  I  don't 
ow  whether  or  not  I  had  hold  of  the  hammer.  I  went  to  let  the 
hammer  down  and  touched  the  trigger,  I  suppose,  before  I  got  hold  of 
the  hammer,  and  the  gun  went  off  I  was  about  six  feet  from  the  door 
when  the  gun  went  off,  that  is,  I  think  that  was  the  distance.  I  sup- 
pose it  is  about  the  same  distance  to  where  my  father  was  sitting  m 
the  chair  when  the  gun  went  off " 

With  this  explanation  we  now  come  to  the  pasteboard  targets  which 
were  admitted  in  evidence  against  the  objection  of  the  defendant 
Their  object  was  to  rebut  the  defense  of  accidental  killing  by  showing 
that  the  statements  of  the  prisoner  upon  which  this  defense  was  based 
were  inconsistent  with  what  it  was  claimed  the  inferences  from  the 
target  experiments  would  prove  to  be  the  circumstances  of  the  case. 
As  no  one  was  present  except  the  prisoner  when  the  deceased  was 
killed,  and  as  his  statements  were  inconsistent  witii  the  theory  of  a 
"near  "  gun-shot  wound,  which  the  prosecution  claimed  was  the  cause 
of  the  death,  the  object  of  the  experiments,  made  on  the  pasteboard 
targets  which  were  offered  in  evidence,  was  to  prove  by  inference  that 
the  deeeased  came  to  his  deatii  by  a  near  gun-snot  wound  in  the  hands 
of  the  defendant 

This  was  the  vital  question  involved  in  the  issue,  and  to  which  the 
evidence  excepted  to  was  directed.  But  here  it  must  be  noted  that 
the  witnesses  who  made  these  experiments  were  not  experts,  and  were, 
therefore,  unable  to  express  an  opinion  whether  the  phenomena  indi- 
cated by  near  ran-shot  wounds  upon  the  human  body  corresponded  in 
appearance  witn  the  phenomena  exhibited  as  the  result  of  their  experi- 
ments^ thereby  connecting  the  similarity  of  the  fact  offered  to  be  proved 
with  the  fact  m  issue;  but  it  was  proposed  to  show  only  the  phenomena 
produced  by  near  gun-shots  on  tne  pasteboard  targets,  from  which  it 
was  daimed  the  jury  were  qualified  and  authorized  to  infer  similar 
phenomena  would  be  produced  l^  near  ran-shot  wounds  on  the  human 
body,  and  which,  as  a  result  of  such  imerences,  would  serve  to  illus- 
teate  the  gun-shot  wound  from  which  the  deceased  died,  and  thereby 
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establish  the  point  in  issue,  that  the  deceased  was  killed  by  a  near 
gun-shot  wound.  Is  the  evidence  of  such  experiments  admissible  for 
the  purposes  claimed?  Gun-shot  wounds  belong  to  a  branch  of  medi- 
cal science,  and  often  give  rise  to  many  questions  of  a  difficult  nature^ 
although  generally  a  gun-shot  wound  is  easily  distinguished  And 
among  the  questions  frequently  arising  is,  Was  the  ball  fired  near  the 
deceased,  or  from  the  distance?  Observation  and  studv,  however,  in 
this  department  of  science  have  noted  and  described  with  much  exact- 
ness the  appearance  and  character  of  gun-shot  wounds.  In  "near" 
wounds,  as  they  are  termed,  when  the  muzzle  is  placed  near  the  sur- 
face of  the  body  of  the  deceased  when  fired,  the  characteristics  of  the 
wound  are  thus  described:  1.  A  superficial  bluish  color  of  the  skin,  from 
the  contusion  caused  by  the  explosion;  2.  Partides  of  charcoal  and 
ignited  powder  imbedded  in  the  skin;  3.  Slight  burning;  4.  Coagula- 
tion of  olood,  mixed  with  powder,  on  the  lips  of  the  wound.  If  the 
muzzle  is  placed  in  direct  contact  when  exploded,  the  wound  is  large 
and  circular,  the  skin  denuded,  blackened,  and  burned,  and  the  point 
at  which  the  ball  entered  is  livid  and  depressed:  Dean's  Med.  Jur.  241; 
Wharton  &  Stille's  Med.  Jur.  707;  Taylor!s  Med.  Jur.  829;  Beck's  Med. 
Jur. 

Now  it  must  be  manifest  that  there  are  here  noted  so  many  marked 
characteristics  of  near  gun-shot  wounds  which  could  by  no  possibility 
be  reproduced,  or  represented  by  experiments  upon  pasteboard,  yet 
upon  which  the  fact  of  a  near  wound  is  made  to  aepend,  and  often  to 
be  determined,  that  it  would  be  utterly  unsafe  to  apply  the  inferences 
sought  to  be  deduced  from  such  experiments  to  the  fact  in  dispute, 
unless  there  can  be  found  in  such  experiments,  and  the  subject-matter 
which  it  is  their  object  to  explain  or  illustrate,  some  point  of  similitude 
or  ground  of  common  resemblance,  always  present,  as  a  result  induced 
by  a  similarity  of  conditions  or  circumstancea  It  may  be  suggested 
that  some  identity  of  resemblance  may  be  traced  in  the  powderDums 
exhibited  by  the  experiments  as  the  result  of  near  shots,  and  in  the 
wounds  of  the  deceased  which  the  medical  authorities  indicate,  are 
usually,  if  not  always,  present  in  "near"  wounds.  But  when,  as  here, 
the  case  is  not  susceptible  of  direct  proof,  and  the  fact  in  issue — 
whether  the  ball  was  fired  near  or  from  the  distance— depends  of  neces- 
sity for  a  correct  determination  upon  the  appearance  of  the  wound,  the 
fact  and  its  experienced  consequences  does  not  bdiong  to  the  ordinary 
information  of  men,  but  lies  within  the  limits  of  a  particular  branch  of 
medical  science,  and  requires  to  be  proved  by  persons  skilled  in  it»  the 
better  to  enable  the  jury  to  reach  a  safe  conclusion.  In  Rush  v.  State, 
61  Ala.  89,  it  was  held  that  one  not  a  surgeon  or  expert,  although  he 
had  been  in  war,  and  seen  the  range  of  bails  in  gun-^ot  wounds,  was 
properly  excluded  from  testifying  on  a  trial  for  murder  by  shooiing. 

It  would  seem,  then,  hardly  to  be  safe  to  permit  non-professional 
witnesses  to  prove,  through  the  instrumentality  of  experiments,  mat- 
ters not  within  the  range  of  their  observation  and  experience,  and  of 
which  they  are  supposed  to  be  incompetent  to  deal    But  brides  this. 
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when  it  is  considered  how  mach  other  marked  characteristics  in  con- 
jonction  with  powder-bums  aid  in  determining  the  fact  of  near 
wounds — what  seemingly  immaterial  circumstances — even  the  kind  or 
compound  of  the  wadding  used  may  affect  the  appearance  of  gun-shot 
wounds,  how  fundamentally  different  is  the  human  body  in  nature  and 
texture  from  the  substance  upon  which  the  experiments  were  made; 
and  when  it  is  considered  how  important  it  is  that  experiments  should 
be  based  on  conditions  and  circumstances  as  nearly  as  possible  like  the 
matter  they  are  intended  to  illustrate,  to  avoid  the  liability  to  miscon- 
ception, or  error  from  some  supposed  agreement  or  resemblance — ^we 
should  certainly  hesitate  to  admit  such  experiments  as  evidence  unless 
supported  by  reason  or  sanctioned  by  authority. 

In  Commonwealth  v.  Piper,  120  Mass.  188,  it  is  held  that  unless  the 
experiments  are  shown  to  have  been  made  under  conditions  the  same 
as  those  existing  in  the  case  on  trial,  the  tendency  is  to  confuse  and 
mislead  the  jury:  Edit  v.  Cutler,  127  Id.  523.  And  in  all  the  cases 
which  have  come  under  our  observation,  where  such  evidence  has  been 
held  as  admissible,  the  experiments  were  made  with  like  means  on  the 
same  kind  of  stuff  or  substance,  or  were  based  on  a  similarity  of  con- 
ditions or  circumstances,  whereby  the  results  produced  betray,  with 
some  certainty  and  uniformity,  a  common  similitude  or  agreement,  and 
as  a  consequence  thereof  furnish  a  safe  foundation  for  in&rence,  or  the 
truth  of  the  matter  sought  to  be  established.  In  State  v.  Blair,  found 
in  the  notes  to  Wharton  s  Criminal  Evidence,  sec.  312,  the  experiments 
admitted  in  evidence  were  made  with  the  same  kind  of  pistol  on  the 
same  kind  of  stuff  as  that  of  which  the  outer  garments  oi  Armstrong, 
the  person  shot,  were  made.  But  in  Commonwealth  v.  Twichell,  1 
Brewst  566,  where  the  object  of  the  experiments  was  to  ascertain  the 
facility  of  breaking  a  human  skull  with  a  poker,  and  the  witness  testi- 
fied that  he  had  made  experiments  upon  another  skull  with  a  poker 
like  the  poker  with  which  the  skull  of  the  deceased  had  been  broken, 
the  evidence  was  rejected.  In  Smith  v.  State,  2  Ohio  St.  513,  the  evi- 
dence of  the  experiments,  which  was  decided  ought  to  have  been  ad- 
mitted, showed  the  experiments  to  have  been  made  under  similar 
conditions  and  like  circumstances  to  the  act  in  issue.  Again,  in  Sulli- 
van V.  Commonwealth,  93  P&  St.  285,  the  deceased  was  shot  through 
her  gown  in  the  abdomen,  and  the  experiments  were  made  by  a  physi- 
cian upon  similar  stuff,  with  the  same  pistol  loaded  with  cartridges  out 
of  the  same  box,  who,  at  the  trial,  was  called  as  an  expert  to  show  the 
effect  of  powder-marks  where  a  pistol  is  fired  at  short  range,  and  it 
was  held  that  his  testimony,  and  the  muslin  used  in  his  experiments, 
were  admissible.  But  even  if  it  be  considered  a  matter  of  doubt 
whether  the  evidence  objected  to  was  proper  or  otherwise,  we  should 
feel  bound  in  favorem  vitce  to  hold  that  in  this  case  it  was  inadmissi- 
ble, as  it  was  pressed  by  the  state  as  of  vital  consequence. 

The  next  assignment  of  error  is  the  refusal  of  the  court  to  give  an 
instruction  asked  for  by  counsel  for  the  defendant,  to  the  effect  that  if 
there  was  a  reasonable  doubt  in  the  mind  of  the  jury  as  to  whether 
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the  killing  was  done  purposely,  and  of  deliberate  and  premeditated 
malice,  or  accidentally,  they  should  give  the  benefit  of  that  doubt  to 
the  prisoner,  and  find  him  not  guilty. 

The  error  allied  to  be  in  such  an  instruction  is  that  the  jury  might 
believe  the  killing  to  have  been  accidental,  and  still  consistently  find 
the  defendant  guiltyof  manslaughter.  In  State  v.  Hardie,  47  Iowa, 
647,  it  was  held:  1.  That  if  one  use  a  dangerous  and  deadly  weapon  in 
a  careless  and  reckless  manner,  whereby  another  is  killed,  the  party  so 
using  the  dangerous  weapon  is  guilty  of  manslaughter,  even  thougb  no 
harm  in  fact  is  intended;  2.  That  the  degree  of  care  in  one  handling 
a  dangerous  weapon  is  not  the  highest  degree  of  care  and  prudence, 
but  only  such  care  as  a  reasonably  prudent  man  would  exercise  under 
like  circumstances.  To  the  same  effect  is  Chrystal  v.  Commonwealth, 
9  Bush,  671,  in  which  the  court  say :  ''  It  is  insisted  for  the  appellant, 
with  force  and  plausibility,  that  if  when  he  discharged  the  pistol  he 
did  not  intend,  by  having  it  in  his  hands,  to  discharge  it,  or  to  do  any 
unlawful  act  with  it,  nis  accidental  killing  of  Ott  could  not  have 
amounted  to  a  felony,  however  gross  may  have  been  his  carele&sness  in 
the  use  of  the  weapon;  and  we  are  referred  to  the  case  of  Qolliher  v. 
Commonwealth,  2  Duval,  163,  as  sustaining  this  argument  But  after 
a  careful  consideration  of  the  question,  we  are  unable  to  find  in  the 
case  cited,  or  any  other  decision  of  this  court,  any  departure  from  the 
general  rule  when  applied  to  a  case  like  this,  that  *'  whatever  may  be 
the  difference  as  to  degrees  of  homicide,  a  party  whose  negligence 
causes  the  death  of  another  is  in  like  manner  responsiUe,  whether  the 
business  in  which  he  is  engaged  was  legal  or  illegal.  If  the  business 
was  of  such  a  character  as  to  be  felonious,  the  offense,  it  is  clear,  is 
murder.  But  even  where  the  business  is  perfectly  legal,  negligence  in 
the  discharge  of  it,  when  producing  homicide,  is  manslaughter."  To 
this  general  rule  there  may  be  exceptions,  as  where  an  act  careless  in 
itself  is  committed  with  fatal  results,  under  circumstances  or  at  a 
place  from  which  it  might  be  inferred  that  no  injury  could  happen 
from  the  carelessness  of  the  party  acting.  There  was  no  error  in  this 
assignment.  But  from  the  views  before  expressed,  the  judgment  must 
be  reversed  and  a  new  trial  ordered. 


State  u  Sioth: 

Ockher  Term^  18S3. 

AssAULTiNQ  Officeb  ot  PKNTnsjmABT—lNDicTKiWT.— Under  Bection  677  of  the 
criminal  code,  an  indictment  against  a  convict  for  asaaulting  an  officer  of  the  penitoi- 
tiary  with  a  deadly  weapon  must  aUege  that  the  defendant  knew  the  pencil  aanuilted  to 
be  an  officer. 

Pbisones  cannot  be  Kept  in  Irons  during  Trial. — A  prisoner  cannot  be  kept  in 
irons  during  his  trial  for  a  criminal  offense*  The  delay  and  difficolfy  of  remoTing  mch 
irons  will  not  justify  the  refusal  to  have  them  removed. 

Appeal  from  Marion  county.    The  opinion  states  the  facta. 
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Bonham  is  Bmnsey,  W.  0.  Piper,  and  8,  F.  Chachvick,  for  the  appel- 
lant 

W.  H.  Holmes,  district  attorney,  for  the  respondent 

Waldo,  J.  The  appellant,  William  Smith,  a  prisoner  in  the  state 
penitentiary,  was  indicted  nnder  section  677  of  the  criminal  code,  for 
assaulting  with  a  deadly  weapon  and  woonding  Oeorge  Collins,  an 
officer  of  the  penitentiary,  having  the  charge  and  costoay  of  the  pris- 
oner. The  appellant  was  tried,  f  onnd  guilty,  and  sentenced  to  death. 
Several  errors  are  relied  on  to  reverse  we  sentence;  two  of  which  are 
that  the  indictment  was  insufficient,  in  that  it  did  not  allege  that  the 
prisoner  knew  Collins  to  be  an  officer,  and  that  the  prisoner  was  kept 
with  irons  on  his  feet  during  the  trial — a  motion  of  the  prisoner's 
coansel  to  have  the  irons  removed  being  overruled  on  the  ground  that 
the  irons  were  *'put  on  the  defendant  at  the  penitentiary,  and  could 
not  be  removed  withoii€  much  delay,  and  it  would  require  the  work  of 
a  blacksmith  to  remove  them;"  to  which  ruling  the  prisoner's  counsel 
excepted. 

The  sentence  must  be  reversed  on  both  grounds.  An  indictment 
must  be  so  dravm  as  to  exclude  any  assumption  that  the  indictment 
may  be  proved  and  the  defendant  still  be  innocent:  State  v.  Melville, 
11  K.  I.  418.  To  constitute  the  precise  offense  charged,  the  court  deem 
the  rule  to  be  deduced  from  the  authoritv  to  be  that  the  prisoner  must 
have  known  Collins  to  be  an  officer  of  the  penitentiary:  2  Bish.  Crim. 
L,  sec  51;  Bishop  on  Stat.  Oimes,  sec.  664;  Commonwealth  v.  Kirby,  2 
Cush.  581 ;  Horan  v.  State,  6  Tex.  App.  188;  State  v.  Downer,  8  Vt.  424. 

On  the  seoond  point,  that  it  was  error  to  keep  the  prisoner  in  fetters 
during  the  trial,  tihe  opinion  in  the  case  of  State  v.  Ening,  1  Mo.  App. 
438,  leaves  nothing  further  to  be  said.  The  case  was  affirmed  on 
appeal:  64  Mo.  591.  The  point  was  ruled  the  same  way  in  People  v. 
Harrington,  42  CaL  166»  which  seems  to  have  been  the  first  case  in 
this  country  where  this  ancient  rule  of  the  common  law  was  consid- 
ered and  enforced.    It  is  unnecessary  to  notice  other  errors  assigned. 

Judgment  reversed. 


FOBEDICE  V.  RINEHART: 
October  Term,  1883. 

Bkplkvin— BncBiPTiON  or  Pbopbbtt— CEBTAiNTT.^Th*  complaint  in  an  action  of 
npleTin  matt  describe  the  property  claimed  with  reasonable  certainty.  It  need  not  de- 
scribe it  with  so  grsat  minuteness  that  an  officer  with  his  writ  alone  would  be  able  to 
djstmgnish  it  from  other  property  of  the  same  kind. 

Thc  Sams — 'DrtwMKDAvr  aitbb  Judgment  cannot  Objbct. — ^In  such  action,  a  defend- 
sat  who  retains  the  property  during  suit  cannot,  alter  Judgment  is  rendered  against  him 
lor  tfei  rstnm,  object  to  the  ilncertainty  of  description. 

Affkax  from  Union  cotmfy. '   The  opinion  states  the  facts^ 
Bonham  &  Ba/msey,  for  the  appellant 
/.  A.  Stratum,  for  the  respondent 
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Lord,  J.  This  was  an  action  of  replevin  to  recover  a  certain  quan- 
tity of  flour^  which  the  plaintiff  alleges  the  defendant  wrongfully  and 
unlawfully  took  from  his  possession,  and  still  unlawfully  withholds 
from  him.  The  answer  demes  these  &cts,  and  upon  issue  being  joined, 
the  trial  resulted  in  a  verdict  in  favor  of  the  plaintiff,  upon  which  the 
court  rendered  judgment  for  the  plaintiff  "  for  the  return  of  sixteen  and 
two  fifteenths  barrels  of  flour  in  sacks,  the  property  described  in  the 
complaint,  and  in  the  event  that  said  sixteen  ana  two  fifteenths  barrels 
of  flour  cannot  be  found,  that  the  plaintiff  have  judgment  for  the  value 
thereof,  to  wit,  the  sum  of  one  hundred  and  twenty-one  doUars,"  etc 
The  defendant  moved  for  judgment  non  obstante,  which  being  over- 
ruled, the  cause  comes  to  tnis  court  on  appeal  It  appears  by  the  rec- 
ord in  this  case  that  no  steps  were  taken  to  secure  the  immediate 
delivery  of  the  property  by  making  the  affidavit  and  giving  the  under- 
taking required  for  that  purpose :  Or.  Code,  sees.  130-133.  We  must 
conclude,  therefore,  upon  the  flnding  of  the  jury  and  the  judgment  of 
the  court  upon  the  record  certified  to  us,  that  the  defendant  retained 
the  possession  of  the  property  found  to  have  been  wrongfully  taken 
from  the  plaintiff. 

The  principal  objection  is  as  to  ilie  sufficiency  of  the  description  of 
the  property.  It  will  only  be  necessary  to  refer  to  this  briefly,  for  rea- 
sons which  hereafter  will  appear  manifest.  There  can  be  no  doubt  but 
that  an  exceedingly  strict  rule  of  practice  formerly  prevailed  in  r^ard 
to  the  description  of  property  in  replevin,  but  of  late  years  the  strin- 

ency  of  this  rule  has  been  much  relaxed :  Root  v.  Woodruff,  6  Hill,  418; 

'arwell  v.  Fox,  18  Mich.  169.  The  description  goes  to  the  identifica- 
tion of  the  thing — ^the  property  claimed — and  when  that  is  done  with 
reasonable  certainty  this  object  is  accomplished,  and  the  purpose  of  the 
law  subserved.  Whatever  goes  beyond  this  would  seem  to  be  need- 
lessly stringent,  and  subserve  no  good  purpose.  Now,  the  flour  in 
?uestion  is  described  as  in  sacks,  a  part  of  which  was  branded  with 
laveniss  &  Sterling's  brand  of  Island  City  Mills,  and  the  other  marked 
with  a  brand  of  the  mill  at  Weston;  and  considering  the  nature  of  the 
subject  to  be  described,  there  would  seem  to  be  in  the  description  as 
reasonable  a  degree  of  certainty  as  the  nature  of  the  subject  will  admit 
of.  But  it  is  said  that  there  ought  to  be  such  a  description  of  the  prop- 
erty as  would  enable  the  officer  with  his  writ  alone  to  distinguish  it 
from  other  property  of  the  same  kind;  but  in  Warner  v.  Angenbaugh, 
15  Ser^.  &  R.  11,  the  court  say:  "  That  officer  is  not  obliged  to  execute 
the  writ  unless  somebody  attend  to  point  out  the  things  he  is  to  de- 
liver:" 2  Saund.  74  a,  note  1.  Nor  m  practice  is  he  usually  expected 
to  do  this,  but  the  plaintiff,  or  some  one  on  his  behalf,  points  out  the 
goods  or  property  which  has  been  taken  from  him,  and  to  which  his 
affidavit  or  judgment  relates:  Farwell  v.  Fox,  18  Mich.  169;  Wamer  v. 
Angenbaugh,  16  Serg.  &  R  11;  Ruch  v.  Morris,  28  Pa.  St  249.  "Bar- 
rels of  flour  may  be  a  proper  description  of  flour  in  bags,  because  the 
common  usage  of  trade  in  many  parts  of  the  country  warrants  it:" 
Wells  on  Replevin,  sec.  180.    In  Farwell  v.  Fox,  supra,  the  action  was 
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in  replevin  for  Biz  oxen,  and  the  writ  and  declaration  described  them 
as  "  SIX  oxen,"  and  the  same  objection  was  interposed  as  here,  but  the 
court  held  the  declaration  sufficient.  So,  too,  in  Onstatt  v.  Ream,  30 
Lid.  260,  where  the  description  in  the  complaint  was  of  ''  one  white 
shoat/'  and  a  motion  was  loade  to  set  aside  the  cause  of  action  because 
the  description  was  not  specific  enough,  and  the  court  held  the  com- 
plaint good,  and  the  description  of  the  property  sufficiently  definite. 
But  it  in  hardlv  necessary  to  go  further  into  an  examination  of  the 
authorities  to  £>how  that  there  is  no  fault  in  the  complant.  The  fact 
i9,  the  defendant  is  in  no  position  to  interpose  this  obiection  when  the 
record  shows  him  to  have  retained  the  possession  bf  the  very  property 
for  which  this  action  is  brought.  In  Buch  v.  Morris,  supra,  the  court 
say:  "A  declaration  in  replevin  must  be  certain  to  a  general  extent,  and 
the  reason  of  the  rule  is  that  the  sheriff  may  know,  with  reasonable 
certainty,  when  a  retoms  hahendo  comes  to  be  executed,  what  he  is  to 
deliver^  though  he  is  entitled  upon  such  writ  to  have  the  assistance  of 
the  defendant  to  point  out  the  gooda  But  where  the  defendant  inter- 
poses a  claim  property  bond,  and  keeps  the  goods,  he  has  not  only  in- 
dividuated them,  out  he  has  no  reason  for  objecting  to  indefiniteness  of 
description.  Whatever  may  be  the  result  of  the  suit,  it  can  give  him 
no  wnt  to  the  due  execution  of  which  a  more  minute  description  would 
be  necessary.  He  has  got  the  specific  property,  and  minuteness  of  de- 
scription thenceforth  is  important  onlv  to  the  plaintiff,  and  not  to  him. 
If,  therefore,  the  declaration  was  faulty  in  the  particular  alleged,  the 
d^endant  is  not  in  a  position  to  take  advantage  of  it."  But  we  do  not 
think  the  complaint  is  defective,  and  even  if  it  was,  after  verdict  and 
judCTaent  when  the  defendant  has  retained  the  property,  he  is  not  in  a 
position  to  urge  the  objection — ^he  has  got  the  property,  and  the  plain- 
tiff a  judgment  for  it  or  its  value. 
Juogment  must  be  affirmed. 

"DncRimon  of  Pbopxbtt  nr  Replevin.— Instances  of  sufficiency:  See  Stevens  v. 
Osmsn,  48  Am.  Deo.  606,  and  note;  a  defective  description  must  be  taken  advantage  of 
by  i^pecial  demurer,  as  after  verdict  it  will  be  held  sufficient:  Id, 


DUNIWAT    POBLISHma    Co.    V.  NOBTH-WESTERN    PRINTINO  AND  PUB- 
LISHING Co. 

OOober  Term^  I884, 

LrntxHonmrr  ov  Nbwspapsr  Title — IktbittionAl  Frattd.— In  the  absence  of  a 
showing  of  intentional  fraud,  the  use  of  the  name  **The  Northwest  News,**  as  applied  to 
a  newspaper,  will  not  be  restrained  at  the  instance  of  a  newspaper  having  a  prior  right  to 
use  the  name  of  **  The  New  Northwest." 

Apf£AIi  from  Multnomah  county.    The  opinion  states  the  facts. 
Rufu8  McMory^  for  the  appellant 
Joeqph  Simcn^  for  the  respondent 
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Waldo,  J.  This  cause  turns  on  the  question  whether  the  name 
"  The  New  Northwest,"  as  the  title  of  a  weekly  newspaper  published  in 
the  city  of  Portland,  is  pirated  by  the  employment  of  the  name  "  The 
Northwest  News  "  for  the  title  of  a  weekly  newspaper  published  by 
defendant  in  said  city.  "  The  New  Northwest "  is  the  title  of  a  weekly 
newspaper  which  has  been  published  in  Portland  since  the  year  1871. 
"  The  Northwest  News  "  is  the  title  of  a  daily  and  weekly  newspaper  first 
published  in  the  same  place  in  January,  1883*  The  publishers  of  the 
New  Northwest,  believing  the  .name  chosen  for  the  new  paper  an 
infringement  of  their  exclusive  right  to  the  name  by  which  their  peri- 
odical was  known  to  the  public,  made  an  application  to  the  circuit 
court  for  an  injunction  to  restrain  the  use  of  tne  title  "  The  Northwest 
News"  as  the  title  of  defendant's  periodical  The  complaint  was  aooom- 
panicd  by  affidavits  and  sundry  exhibits  setting  forth  the  facts  relied 
on  to  sustain  the  application. 

The  allegations  of  the  answer,  so  far  as  we  deem  it  necessary  to  con- 
sider them,  denied  that  the  resemblance  of  the  name  of  the  defendant's 
publication  to  that  of  the  plaintiff's  was  such  as  to  constitute  the  in- 
fringement alleged.  The  answer  was  treated  substantially  as  a  de- 
murrer to  the  complaint,  and  was  sustained  by  the  circuit  court  and 
the  complaint  dismissed  The  question  before  us,  therefore,  is  whether 
the  complaint,  with  the  affidavits  and  exhibits  attached  to  it,  stated 
facts  sufficient  to  constitute  a  cause  of  suit. 

The  right  of  the  publishers  of  the  New  Northwest  to  the  tiUe  of 
their  periodical  as  a  trade-mark  we  deem  to  have  been  established. 
However,  a  brief  statement  of  the  law  applicable  to  the  case  will  show 
that  there  are  no  grounds  for  an  injunction. 

"  Chancery  protects  trade-marks  upon  the  ground  that  a  party  shall 
not  be  permitted  to  sell  his  own  goods  as  the  goods  of  another ;  and 
therefore  he  will  not  be  allowed  to  use  the  names,  marks,  titles,  or  other 
indicia  of  another,  by  which  he  may  pass  off  his  own  goods  to  pur- 
chasers as  the  goods  of  another:"  McLean  v.  Fleming,  96  U.  S.  255. 

''  In  all  cases  where  rights  to  the  exclusive  use  of  a  trade-mark  are 
invaded,  the  essence  of  tiie  wrong  consists  in  the  sale  of  the  goods  of 
one  manufacturer  or  owner  as  those  of  another:"  Osgood  v.  Allen, 
Holmes,  194. 

In  Levy  v.  Walker,  10  Ch.  Div.  436,  it  is  said:  " The  sole  right  to 
restrain  anybody  from  using  any  name  that  he  likes  in  the  course  of 
any  busihess  he  chooses  to  carry  on  is  a  right  in  the  nature  of  a  trade- 
mark. That  is  to  say,  somebody  has  a  right  to  say,  Tou  must  not  use 
a  name,  whether  fictitious  or  real,  or  a  description,  whether  true  or  not, 
which  is  intended  to  represent,  or  is  calculated  to  repreamt  to  the 
world,  that  your  business  is  my  business,  and  therefore  deprive  me,  bv 
a  fraudulent  misstatement  of  yours,  of  the  profits  of  the  business  whidk 
would  otherwise  come  to  me.  That  is  the  sole  principle  on  which  the 
court  interferes.  The  eonrt  interferes  solely  for  the  purpose  of  protect- 
ing the  owner  of  a  trade  or  business  from  a  fraudulent  invaston  of  that 
business  by  somebody  else.    It  does  not  interfere  to.  pievent  the  world 
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outside  ftom  being  misled  into  anything :"  Cited  in  the  note  to  Robert- 
son V.  Berry,  33  Am.  Rep.  337 ;  &  C,  50  Me.  591. 

No  frandnlent  purpose  on  the  part  of  the  defendant  to  pirate  the 
plaintiff's  trade-mark  is  alleged  in  the  complaint,  and  at  the  ar^ment 
plaintiff's  counsel  disclaimed  that  any  such  purpose  existed  m  fact. 
But  in  Goffeen  v.  Brown,  4  McLean,  519,  it  was  declared  that  inten- 
tional fraud  is  not  necessary  to  entitle  the  plaintiff  to  protection.  The 
Siint  had  been  previously  ruled  the  same  way  in  Millington  v.  Fox,  3 
fL  &  Gr.,  cited  in  Taylor  v.  Carpenter,  11  Paige,  292.  But  in  such  case 
the  title  of  the  defendant's  paper  must  so  closely  simulate  that  of  the 
plamtiff 's  that  an  infringement  may  be  declared  by  the  court  as  matter 
of  law,  or  else  the  simiuation  must  be  proved  as  a  fact.  It  is  clear 
that  the  titles  are  sufficiently  distinct  to  prevent  the  court  declaring  an 
infringement  by  mere  inspection  of  the  titiea.  It  must  be  establiwed^ 
if  at  all,  by  extrinsic  evidence. 

But  the  facts  set  out  in  the  complaint  and  affidavits  and  exhibit  do 
not  show  any  loss  of  trada  Inconveniences  and  annoyances  from  mis- 
takes in  the  names  of  the  two  papers  constitute  no  ground  for  an  in- 
jonctioa  There  must  be  actual  injury  to  the  sale  of  the  plaintiff's 
paper.  It  does  not  appear  that  subscribers  to  the  Northwest  News,  in 
eastern  Oregon,  and  in  Walla  Walla,  referred  to  in  one  of  the  affidavits, 
subscribed  to  the  defendant's  paper  believing  they  were  subscribing  to 
the  plaintiff 'a  Had  such  been  tne  fact,  it  could  have  been  easily  shown 
hj  an  affidavit  of  a  party  so  misled. 

In  Snowden  v.  Noah,  Hopk.  347,  S.  C,  14  Am.  Dec.  547,  there  was 
a  closer  resemblance  between  the  titles  of  the  two  papers  than  there  is 
in  this  case.  The  title  of  the  first  was  "  The  National  Advocate,"  and  of 
the  second  "The  New  York  National  Advocate."  Yet  an  injunction  was 
refused  because  the  New  York  National  Advocate  did  not  claim  to  be 
the  same  paper  as  the  National  Advocate,  and  no  intention  to  defraud 
existed. 

In  Osgood  V.  AUen,  Holmes,  185,  the  title  of  complainant's  paper  was 
"Oor  Young  Folks,"  an  illustrated  maf^udne  for  bovs  and  girls,  and  of 
the  defendant's,  "  Our  Young  Folks'  Illustrated  Paper."  Both  were 
illostrated  periodicals  for  the  young — ^the  one  a  monthly,  the  other  a 
fortnightly.  Intentional  deception  was  charged,  but  the  court  refused 
to  order  an  injunction  unless  deception  in  fact  was  established. 

It  is  unnecessary  to  consider  additional  grounds  of  defense  ui^ed  by 
drfendant's  counsel,  since,  conceding  these  points  to  the  plaintiff,  the 
authorities  cited  are  decisive  in  favor  of  the  defendant  as  the  case  has 
been  presented,  and  the  decree  pronounced  must  aecordin£:ly  be  affirmed 

Decree  affirmed. 


bnacfoxmHT  of  Tbadb-mabx— What  CoKwrwTM,  avi>  whbk  SivjoiinB>:  See 
^^rtridgB  T.  Honok,  47  Am,  Deo.  281»  and  note,  in  which  thii  subjeot  U  diacnBied  at 

Id. 
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State  v.  Jacobs. 

October  Term,  188j^ 

CONTBUFT—VlOLATION  OF  lKJXrKCnON-~OmCBR  EZIOUTIVO  PrOCM  OF  SUFRSXl 
Court. — ^An  officer  oannot  be  punished  for  oon tempt  in  violating  an  injnuction  of  the 
lower  court  if  be  acts  under  the  mandate  of  the  supreme  court. 

Appeal  from  Jackson  county.    The  opinion  states  the  facta 
Oeorge  H.  Williams  and  John  Kdaay,  for  the  appellant. 
P.  P.  Prim  and  B,  F.  Bonham,  for  the  respondent 

Waldo,  J.  It  appears  in  this  case  that  the  contempt  for  which  the 
appellant  was  adjudged  ^ilty  was  for  an  act  done  in  pursuance  of  a 
peremptory  maiidamua  from  this  court.  When  the  writ  of  manda- 
mus was  shown  to  the  court  below,  the  appellant  should  have  been 
discharged.  The  writ  was  a  complete  defense,  unless  void  as  beyond 
the  power  of  this  court  to  issue  it.  But  the  counsel  for  the  respondent 
was  too  learned  to  claim  that  this  court  was  without  power  to  enforce 
its  judgments  and  decrees  by  Tnamdamua :  See  Attorney-General  v. 
Gushing,  2  Wis.  607;  Riggs  v.  Johnson  County,  6  Wall.  166;  Douglas 
V.  Loomis,  5  W.  Va.  542;  Jared  v.  Hill,  1  Blackf.  155 ;  Ex  parte  Horns, 
9  Wall.  606 ;  State  v.  Elmore,  6  Coldw.  631 ;  Henderson  v.  Winchester, 
31  Miss.  294 ;  People  v.  Bacon,  18  Mich.  25  3;  State  v.  Judge  of  Sec- 
ond Judicial  District,  20  La.  621 ;  Sanders  v.  State,  16  Cent  Law  J. 
476. 

Counsel  ur^ed,  merely,  that  in  the  absence  from  the  record  of  the 
grounds  on  which  the  court  below  issued  the  injunction,  its  action  must 
be  presumed  to  have  been  lawful,  if,  under  any  circumstances  what- 
ever, an  injunction  could  have  been  rightfully  issued.  In  this,  counsel 
overlooks  the  fact  that  the  officer  was  acting  in  obedience  to  process 
from  this  court.  The  question  before  us  is  as  to  the  legality  of  the 
judgment  and  sentence  of  the  court  below  in  this  case.  It  is  shown 
that  the  appellant  acted  in  obedience  to  a  higher  and  controlling 
authority,  which  absolved  him  from  obedience  to  the  alleged  injunc- 
tion, andf  exacted  obedience  to  its  own  commands  The  ulegality  of 
the  injunction  was  conclusively  determined  when  the  mandamus  was 
ordered  to  go  This  court  was  the  sole  judge  whether  occasion  existed 
for  issuing  the  writ.  When  its  discretion  was  exercised  and  the  writ 
issued,  the  sole  duty  of  the  court  below  was  to  yield  obedience  to  it 

The  facts  are,  that  the  decree  of  this  court  in  the  case  of  Harrison 
Kelly  V,  William  Ruble  and  others,  reversing  the  decree  of  the  court 
below,  was  regularly  pronounced,  was  entered  on  its  journal,  and  a  cer- 
tified copy,  with  mandate  accompanying  it,  was  regularly  remitted  to 
;the  court  below  to  be  entered  on  its  records  and  carried  into  execution. 
'When  the  mandamus  was  issued  it  was  determined  that  the  alleged 
injunction,  by  which  the  execution  of  the  decree  of  this  court  was 
sought  to  be  stayed,  was  wholly  illegal  That  it  was  correctly  so 
determined  counsel  hardly  deny.  The  fact  was  too  clear  to  the  con- 
trary. The  sheriff  of  Jackson  county  but  discharged  his  duty  as  a 
-«fM(hf ul  officer  in  yielding  obedience  to  rightful  authority,  and  in  ref us- 
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ing  to  obey  the  illegal  order  of  the  circuit  court  to  restore  Kelly  to  the 
possession  of  property  of  which  he  had  been  lawfully  dispossessed,  in 
porsoance  of  a  decree  of  this  court    The  judgment  against  him  must 
be  reversed. 
Judgment  reversed. 

Watson,  C.  J.,  di&senting.  The  writ  of  mandarmbs  was  directed  to 
the  circuit  judge,  derk,  and  sheriff  of  Jackson  county.  The  sheriff, 
appellant  here,  and  a  defendant  in  the  injunction  smt  instituted  by 
Kelly  against  him  and  the  Rubles  in  the  lower  court,  as  well  as  Wil- 
liam Ruole,  had  been  served  with  the  restraining  order  before  the  latter 
made  his  wplication  for  the  writ.  The  writ  was  served  on  the  clerk 
and  sheriff  during  the  judge's  absence,  and  in  obedience  thereto  an 
execution  was  issued  by  the  clerk,  who  was  not  included  in  the  restrain- 
ing order,  and  placed  in  the  sheriff's  hands.  The  latter  served  it  under 
William  Ruble  s  direction  and  with  his  assistance,  by  taking  the  prop- 
erty in  controversy  out  of  Kelly's  possession  ana  delivering  it  to 
Ruble,  in  direct  contravention  of  the  restraining  order.  The  judge 
had  not  yet  returned,  and  no  step  had  been  taken  in  the  circuit  court 
to  dissolve  such  order  or  obtain  any  new  direction  to  the  sheriff.  For 
every  lecal  pui'pose  the  writ  would  have  had  the  same  effect  if  it  had 
been  ad£:essed  to  the  clerk  and  sheriff  alone. 

Assuming)  for  the  sake  of  argument,  that  the  supreme  court  pos- 
sesses the  power  to  coerce  the  execution  of  judgments  and  decrees 
entered  in  tne  circuit  court,  in  pursuance  of  its  decisions,  the  question 
arises  upon  this  state  of  fact8»  whether  it  can  exert  its  authority 
directly  upon  the  ministerial  officers  charged  by  the  general  law  with 
the  duty  o{  issuing  and  executing  final  process  on  such  judgments  and 
decrees,  or  whether  it  can  only  reach  them  through  the  instrumentality 
of  the  circuit  courts  themselves. 

If  the  latter  theory  is  the  correct  one,  then  the  writ  should  not  have 
been  directed  to  the  clerk  and  sheriff  at  all,  and  the  latter  is  not  pro- 
tected by  it  in  this  proceeding.  The  supreme  court  possesses  appeuate 
jurisdiction  solely,  and  that  extends  only  to  the  revision  of  ''final 
decisions  of  the  circuit  courts : "  Constitution,  sec.  6,  art  7.  Section 
536  of  the  civil  code  is  as  follows:  **  The  decision  of  the  appellate  court 
shall  be  given  and  enforced  as  provided  in  this  section:  Upon  an  ap- 
peal to  the  supreme  court  its  decision  shall  be  entered  in  the  journal, 
and  tl>e  cause  remitted  by  mandate  to  the  court  below  for  further  pro- 
ceedings as  therein  directed;  ....  2.  If  a  new  trial  is  not  ordered,  upon 
the  receipt  of  tiie  mandate  by  such  clerk,  a  judgment  or  decree  snail 
be  entered  in  the  journal  and  docketed  in  pursuance  of  the  direction 
of  the  appellate  court,  in  like  manner  and  with  like  effect  as  if  the 
same  was  given  in  the  court  below." 

There  is  no  provision  for  issuing  or  executing  final  process  on  such 
judgments  and  decrees,  except  sudi  as  are  to  w  found  in  chapter  3  of 
the  civiLooda  All  returns  upon  such  process  must  be  made  to  the  cir- 
cuit court,  and  all  procjggdings  thereon  nad  before  that  court  Takinjg 
all  the  provisions  on  tne  subject  together,  no  other  deduction  is  possi- 
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bla  The  statute  giveA  the  supreme  court  no  final  process,  but  requires 
judgments  and  decrees  embodjring  the  principles  of  its  decisions  to  be 
entered  and  docketed  in  the  court  below,  which  are  to  have  the  same 
effect  as  if  "fdven  in  the  court  below."  It  thus  appears  that  while  no 
final  process  is  given  to  the  supreme  court,  it  is  relieved  of  every  duty 
requiring  the  employment  of  such  process.  It  cannot  be  reasonably 
contended,  in  the  face  of  such  legislation,  that  an^  authority  to  use 
such  process  results  by  implication.  It  has  no  function  to  perform  re- 
quiring the  use  of  any  such  means.  But  the  plain  meaning  of  the 
statute  is  that  such  judgments  and  decrees,  although  entered  and  dock- 
eted  under  the  authority  of  the  supreme  court,  are  to  be  executed  by 
the  circuit  court  as  its  own.  Being  invested  by  law  ''with  lika  effect'* 
as  if  "given  in  the  court  below,"  they  virtually  become  the  judgments 
and  decrees  of  the  circuit  court  This,  of  course,  gives  the  same  rem- 
edies for  their  enforcement,  and  none  other.  The  evident  object  of  the 
statute  was  to  put  them  on  the  same  footing,  in  all  respects,  with  jSnal 
judgments  and  decrees  rendered  by  the  circuit  court,  and  subject  to  its 
supervision  and  control  to  the  same  extent  in  every  particular.  Then 
the  circuit  court  is  charged  with  the  duty  of  enforcing  such  judgments 
and  decrees  as  its  own,  and  of  using  its  process  for  that  purpose. 
Does  the  circuit  court  stand  in  any  different  relation  to  the  supreme 
court,  with  reference  to  the  execution  of  such  judgments  and  decrees, 
than  with  reference  to  judgments  and  decrees  rendered  by  itself,  from 
which  no  appeal  has  been  taken  ?  Certainly  not.  Its  duties  are  the 
same,  and  it  possesses  the  same  powers  in  each  instance.    The  statute 

{)uts  them  in  precisely  the  same  position  in  the  circuit  court,  and  estab- 
ishes  perfect  equality  between  them.  If  it  is  the  duty  of  the  circuit 
court,  then,  to  execute  such  judgments  and  decrees  the  same  in  all  re- 
spects as  its  own,  upon  what  principle  can  any  interference  of  the 
supreme  court  be  justified  that  would  not  equally  justify  the  same 
interference  in  respect  to  judgments  and  decrees  finally  rendered  by 
the  circuit  court  itself  ?  Can  it  directly  order  and  supervise  the  en- 
forcement in  the  one  case  and  not  in  the  other?  This  would  be  in 
direct  conflict  with  the  positive  provision  as  well  as  the  plain  intenti<xi 
of  the  law. 

I  conclude,  therefore,  that  it  is  beyond  the  power  of  this  court,  in 
any  case,  to  direct  or  control  the  execution  of  a  judgment  or  decree, 
except  through  the  operation  of  its  appellate  powers  upon  the  court 
charged  with  that  duty,  and  consequently  i^t  the  appeuant's  defense 
under  the  writ  cannot  be  maintained. 

The  constitutional  and  statutory  provisions  cited  in  the  ducussion 
of  this  question  suggest  another  view,  which  is  followed  by  the  same 
consequences.  Does  the  appellate  jurisdiction  of  the  supreme  courts 
attaching  upon  the  original  appeal,  extend  to  the  execution  of  a  judg- 
ment or  decree  in  any  case  ? 

The  statute  providing  for  appeals  invariably  denominates  the  deter- 
minations of  this  court  "  decisions,"  not  judgments,  or  decrees :  Gv. 
Code,  tit  4,  c  6.    And  these  **  decisions  "  are  "  given  and  enforced  "  by 
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entering  them  in  the  journal  of  the  supreme  court,  and  remitting  the 
''cause''  to  the  court  below  for  further  proceedings  as  directed  in  the 
mandate :  Sea  536,  suprcL  The  mandate  is  founded  on  the  *'  decision," 
and  cannot  go  beyond  it,  in  directions  to  the  lower  court.  In  cases  like 
the  present  the  "decision"  of  the  supreme  court  is  fully  and  completely 
''entoreed  "  within  the  meaning  of  this  section,  and  its  mandate  exe- 
cuted— ^for  it  is  only  the  means  employed  for  enforcing  the  "  decision  "• 
—when  a  judgment  or  decree,  as  the  case  may  be,  conforming  to  the 
principles  announced  in  the  decision,  has  been  duly  entered  and  dock- 
eted in  the  circuit  court.  The  statute  expressly  declaring  that  such 
decisions  shall  be  enforced  in  the  manner  indicated,  and  plainly  com- 
mitting all  necessary  subsequent  proceedings  to  the  jurisdiction  of  the 
circuit  court  to  which  the  **  cause  "  is  remitted  by  the  mandate,  leads 
irresistibly  to  the  conclusion  that  with  the  completion  of  these  steps 
^he  appeUate  jurisdiction  terminates :  Yale  v.  Heard,  26  Tex.  639 ; 
Cunningham  v.  Ashley,  13  Ark.  653.  And  this  construction  is  in  entire 
accord  with  the  authorities  on  similar  statutes,  which,  without  a  single 
exception,  to  my  knowledge,  hold  that  when  the  mandate  remitting  the 
"cause"  has  been  regularly  issued  and  filed  in  the  lower  court,  the  ap- 
pellate court  loses  aU  jurisdiction  over  the  subseouent  proceedings  in 
such  cause :  Legg  v.  Overbaugh,  4  Wend.  188 ;  Bowland  v.  Kreyen- 
hagen,  24  CaL  52. 

but  if  the  appellate  jurisdiction  of  the  supreme  court  over  the  exe- 
cution of  such  judgments  and  decrees  is  conceded  in  ordinary  cases  to 
the  fullest  extent  claimed,  it  cannot  be  shown,  from  either  reason  or 
authority,  that  it  exists  in  a  case  like  the  present,  where  the  party  claim- 
ing the  benefit  of  an  enforcement  of  the  judgment  or  decree  has  been 
enjoined,  in  a  distinct  original  suit,  from  taking  further  steps  towards 
its  enforcement,  .by  a  court  of  competent  original  jurisdiction.  There 
are  several  very  respectable  authorities  holding  that  the  enforcement 
of  such  judCTients  and  decrees  may  be  enjoined  by  distinct,  original 
suits  in  equity,  in  courts  of  competent  original  jurisdiction,  ana  not 
one  can  be  produced  to  the  contrary:  1  High  on  injunctions,  sec.  265 ; 
Bank  of  Kentucky  v.  Hancock's  Adm'r,  6  I)ana,  284;  Morgan  v.  Hart, 
9  B.  Mon.  79;  Watson  v.  Avery,  8  Bush,  685;  Davis  v.  Bonar  and 
Kearns,  15  Iowa,  171 ;  Massie  v.  Mann,  17  Id.  131.  But  while  it  is 
conceded  that  the  circuit  court  may  entertain  such  a  suit  and  render  a 
valid  decree  in  a  proper  case,  it  is  claimed  that  the  supreme  court  may 
examine  into  the  facts  alleged  as  the  cause  of  suit,  and  either  interrupt 
or  refrain  from  interfering  with  the  proceedings  in  the  circuit  court, 
aooording  to  its  judgment  upon  the  sufficiency  of  the  cause  alleged. 
And  this  was  the  course  adopted  in  this  instance.  But  it  is  impossible 
that  this  view  can  be  correct.  If  the  circuit  court  has  jurisdiction  in 
a  case  of  this  character,  where  the  facts  alleged  will  justify  it  granting 
the  relief  sought,  it  must  necessarily  have  it  m  every  other  case  involv- 
ing the  same  subject-matter.  That  would  be  the  same  whether  the 
caase  of  suit  alleged  were  good  or  bad.  The  jurisdiction  of  the  circuit 
court  to  hear  ana  determine  whether  the  facts  alleged  in  either  case 
^Ued  the  complainant  to  equitable  relief  would  be  just  the  same. 
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And  the  jnris^ction  of  the  circuit  court  to  restrain  the  executioii  of 
the  judgment  or  decree  in  such  new  suit,  is  utterly  repugnant  to  the 
existence  of  any  jurisdiction  in  the  suprt^Aie  court,  by  virtue  of  the 
original  appeal,  to  insist  on  their  enforcement,  and  necessarily  termi- 
nates it     Any  supervision  or  control  exercised  by  the  supreme  court 
over  the  circuit  court  with  regard  to  the  proceedings  in  the  new  suit 
involve  the  exertion  of  appellate  power  in  that  suit.    But  under  our 
system  the  appellate  iurisaiction  of  the  supreme  court  is  limited  to 
the  review  of  *' final  decisions"  of  the  circuit  court,  and  can  be  con- 
ferred even  then  only  by  appeal  in  the  mode  provided  by  the  statute. 
Such  is  the  effect  of  every  lormer  decision  of  this  court  on  the  subject 
A  cause  cannot  be  brought  to  this  court  for  review  by  the  writ  of  Tnan- 
damua.    The  supreme  court  is  authorized  to  employ  it  only  where  it 
may  be  proper  or  necessary  to  maintain  appellate  jurisdiction  already 
acquired  over  a  cause  by  appeal :  Civ.  Code,  sec.  694.    And  in  no  in- 
stance will  it  lie  to  control  judicial  discretion :  Id,  sec.  683.     That  the 
issuance  of  the  restraining  order  was  a  judicial  act  is  not  open  to 
question:  Civ.  Code,  sec  407;  1  High  on  Injunctions,  sec.  15;  Ex  parte 
Hays,  26  Ark.  510;  McMillan  v.  Smith,  Id.  613;  State  v.  Judge  of 
Sixth  District,  28  -La.  Ann.  905. 

In  my  judgment,  therefore,  this  court  had  no  jurisdiction  to  employ 
the  writ  of  ryiandaTwus  as  it  did  in  this  instance,  no  final  decision  nav- 
ing  been  reached  in  the  lower  court,  and  no  appeal  having' ;been  taken. 
None  of  the  authorities  cited  in  opposition  to  this  view  will  be  found, 
upon  careful  examination,  to  be  applicable  here.  The  powers  of  the 
various  courts  in  which  these  decisions  were  announced,  and  the  modes 
of  procedure  in  acquiring  and  exercising  jurisdiction,  are  widely  dis- 
similar from  the  auwority  conferred  and  the  procedure  prescribed  for 
this  court  by  the  constitution  and  laws  of  the  state.  My  opinion 
therefore  is  that  the  judgment  of  the  circuit  court  should  be  affirmed. 


Baker  et  al.  v.  Eglik. 

October  Term,  1884, 

Gabnishubnt—Riohts  of  Attachimo  CREDrroB.s. — ^Attaching  creditors,  as  i^gaifist 
the  garnishee,  acquire  the  rights  of  the  attachment  debtor,  and  no  more. 

Thv  Samk — Agkksment  to  Pat  Debts  of  Anothbb. — Where  A,  for  a  TalnaUe  ooa- 
sideration,  agrees  with  B  to  pay  his  debt  to  C,  the  latter  can  enforce  the  contract  against 
A.  Under  such  circumstances,  creditors  of  B  cannot  hold  A  liable  by  process  of  garnish- 
ment to  the  extent  the  contract  between  them  remained  nnezecnted  at  the  date  of  the 
garnishment. 

Appeal  from  Benton  county.    The  opinion  states  the  facts. 

John  Kdaay  and  R,  S.  Straham,  for  the  appellants. 

W.  S,  McFadden,  for  the  respondent 

Waldo,  J.    The  garnishee  in  this  case  was  surety  on  seyeral  prom- 
issory notes  jmade  by  his  brother,  James  M.  Eglin,  as  principal,  and 


Sap.  Ci  Or.]    Holmes^  Ex'b,  v.  School  Djdbtbict  No.  15.  681 

remaining  unpaid,  when  on  the  twenty-first  day  of  June,  1880,  Thomas 
purchased  James's  interest  in  the  livery-stable  which  they  were  carry- 
ing on  as  partners,  in  Corvallis.  The  consideration  for  such  purchase 
was  the  payment  of  said  promissory  notes  and  the  partnership  indebt- 
edness. Three  of  said  notes  remained  unpaid  when,  on  the  third  day 
of  July,  1880,  Thomas  was  served  with  process  of  garnishment  by 
creditors  of  James.  The  question  is,  whether  Thomas  is  liable  to 
James's  creditors  to  the  extent  the  contract  between  him  and  James 
for  the  payment  of  the  said  notes  remained  unexecuted  at  the  date  of 
the  attachment. 

Counsel  for  the  attaching  creditors  argue  substantially  that  Thomas 
appears  on  the  face  of  the  notes  to  be  a  principal;  that  he  cannot  show 
by  parol  that  he  was  a  surety  merely,  and  consequently  that  the  con- 
sideration for  the  contract  falla  They  also  aimie  that  the  holders  of 
the  notes  cannot  sue  Thomas  on  his  contract  witn  James;  that  Thomas's 
legal  liability  is  to  James  and  not  to  the  holders  of  the  notes,  and 
therefore  that  he  is  liable  here. 

The  rule  is  that  the  attaching  creditors,  as  against  the  garnishee, 
acquire  the  rights  of  the  attachment  debtor,  and  no  more:  Curtis  v. 
Alvord,  45  Conn.  571 ;  Carpenter  v.  Oay,  12  R  L  307;  St  Louis  y.  Regen- 
fass,  28  Wis.  144;  Drake  on  Attachment,  sec.  672;  Railway  Co.  v. 
Gates,  10  Or.  515. 

Thomas,  as  between  himself  and  his  prindpal  can  show  byparol 
that  he  was  surety  merely:  Daniel  on  Ne^.  Inst.,  sec.  1336.  Hence, 
he  can  show  it  as  against  uie  attaching  creditor& 

On  the  second  point,  the  authorities  with  us  are  quite  decisive  that 
when  A,  for  a  valuable  consideration,  agrees  with  B  to  pay  his  debt  to 
C,  the  latter  can  enforce  the  contract  against  A :  Campbell  v.  Smith, 
71  N.  Y.  26;  El  wood  v.  Moak,  5  Wend.  235;  Putney  v.  Famham,  27 
Wis.  187;  Bassett  v.  Hughes,  43  Id.  319;  Joslin  v.  N.  J.  Car  Spring 
Ca,  36  N.  J.  L.  141;  28  Minn.  521;  23  Am.  Law  Beg.  1. 

The  assent  of  the  third  person,  for  whose  benefit  the  contract  is 
niade,  will  be  presumed:  Beyers  v.  Gosnell,  58  Mo.  589.  It  follows 
that  a  legal  liaoUity  on  the  part  of  Thomas  in  favor  of  the  holders  of 
the  notes  existed  at  the  date  of  the  attachment,  and  therefore  Thomas 
was  not  liable  to  garnishment.    The  judgn^ent  must  be  affirmed. 

Judgment  affirmed. 


HOUCES,  EXBCUTOB,  V.  SCHOOL  DiSTBICT  NO.  15. 

October  Term,  1885. 

AssxasxiNT  OF  RsALTT — ^VoiD  IF  pROPKBTT  IS  NOT  Dkscbibid. — An  asseasment  of 
real  estate  which  does  not  deacribe  the  property,  but  ooosiste  simply  of  the  entry,  '*  a* 
of  land,  1,680;  value  of  land,  |1,6S0,*'  is  void.     And  money  paid  under  protest,  ^r  a 
oonded  on  snch  assessment,  may  be  recovered  back. 

Appbal  from  Union  county.    The  opinion  states  the  facts. 


acres 
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J*.  A.  Stratton,  for  the  appellant 
Bonha/m  A  Ramsey,  for  the  respondent. 

Waldo,  J.  The  question  on  this  ease  arises  on  the  validity  of  the 
assessment  and  collection  of  the  tax  extended  thereon  of  r^  estate 
assessed  to  the  respondent's  testator  in  Union  county.  There  is  no 
description  of  the  land  in  the  assessment  roll  whatever.  There  ap- 
pears therein  simply  this  entry:  "Acres  of  land,  1,580;  value  of  land, 
$1,680." 

In  Tilton  v.  Oregon  Central  Military  Road  Company,  8  Saw.  22, 
Mr.  Justice  Deadv  said  of  a  similar  assessment:  "That  this  assessment 
is  illegal  and  void  there  is  no  room  for  doubt,'*  and  many  authorities 
are  cited.  In  addition  to  authorities  there  cited,  counsel  for  respond- 
ent cite  People  v.  Cone,  48  CaL  43. 

The  school  district,  therefore,  had  no  authority  to  collect  the  tax 
extended  against  the  land,  and  this  amount  having  been  paid  under 
duress  may  oe  recovered  back. 

There  is  no  difficulty  in  separating  the  tax  on  the  real  property  from 
that  on  personal  Because  tne  assessment  is  legal  as  to  some  property 
assessed  it  does  not  follow  that  the  party  assessed  must  also  pay  on 
other  property  illegallv  assessed  to  him.  All  the  authorities  sp  to  sus- 
tain tne  judgment  of  the  court  below,  which  must  accordingly  be 
affirmed. 

Judgment  affirmed. 

DasoaiFnoN  or  Lavd  ik  Tax  AasBSSMSNT. — An  Mwisment  of  '^part  of  a  lot"  or 
of  ''one  acre  of  a  lot,"  without  location,  is  too  vague:  Ma«ie*8  Hein  v.  Long,  15  Am. 
Dea  547;  bo,  in  Galifornia,  as  to  a  description  "a  tract  of  land  entered  by  Fraaer  in 
section  13,  township  13,  range  7."  In  Oragon,  a  description  which  states  the  coonty, 
and  designates  the  land  as  '*  thirty-seven  and  one  half  acres  of  land  in  section  11,  town- 
ship 1  south,  ranffe  1  east,  known  as  'Smith's  farm,***  is  sufficient:  Brown  v.  School 
District,  7  West  Coast  Rep.  60.  In  California,  a  mistake  in  the  name  of  the  owner  does 
not  vitiate  the  assessment:  Lalte  County  v.  Sulphur  Bank  etc  Co.,  4  Id.  186;  S  Id.  151. 
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Skydeb  v.  Board  of  County  Commissioners  of  Boulder  County 

£T  AL. 

FUed  November  IS,  1886. 

DiXD — Pabol  BBsntTATtON  NOT  BuroiNG — SubsbqusntObahtzs  without  Noticb.>-A 
deed  of  real  estate,  '*  with  all  the  improvements  thereon,"  cannot  be  varied  by  parol  evi- 
deoce  that  at  the  time  of  the  conveyance  it  was  understood  and  agreed  between  the  par- 
ties that  certain  fixtures  should  be  reserved  to  the  grantor.  'Wmttever  liability  is  in- 
eoned  by  the  ffiantee,  by  reason  of  such  verbal  agreement,  none  is  incurred  by  a 
nbsequent  purchaser  from  him,  without  notice. 

Error  to  the  district  ooart  of  Boxdder  county.  The  opinion  states 
the  facta 

Wright  &  Oiffi/a^  and  Owen,  &  Stidger,  for  the  plaintiff  in  error. 

Ridiard  H,  WhUdey,  for  the  defendant  in  error. 

Stone,  J.  The  board  of  county  commissioners  of  Boulder  county, 
one  of  defendants,  sold  to  one  L.  P.  Snyder  certain  lots  in  the  town  of 
Boulder,  and  conveyed  the  same  by  warranty  deeds.  Situate  upon  the 
lots  was  a  building  previously  used  for  a  jail,  and  containing  certain 
iron  cells  or  cages  for  the  keeping  of  prisoners,  and  had  been  in  use 
several  years  for  such  purpose. 

At  the  time  of  the  sale  by  the  county  to  Snyder  there  was  an  agree- 
ment between  them  for  the  renting  of  said  building  to  the  county  for 
the  sum  of  thirty  dollars  per  month.  Two  days  after  this  conveyance 
the  purchaser,  L.  P.  Snyder,  sold  and  conveyed  the  same  premises  to  L. 
C.  Snyder,  the  plaintiff,  by  like  warranty  deed  as  that  executed  by 
tbe  county.  The  county  paid  the  rent  aforesaid,  monthly,  to  the  agent 
of  ihe  plaintiff  for  nine  or  ten  months,  when  the  said  cells  were  re- 
moved from  the  building  by  one  Pauley,  the  codefendant,  by  order  of  the 
board  of  county  commissioners,  who  converted  them  to  their  own  use. 

These  cells  were  put  up  in  sections  riveted  together,  and  in  remov- 
ing them  they  were  taken  apart  by  cutting  the  rivets;  the  water-pipes 
connecting  with  the  wash-stands  and  water-closets  in  tbe  cells  were 
disconnected  by  cutting,  as  were  also  several  rafters  and  ventilating 

Eiipes  overhead,  and  the  roof  raised  to  effect  the  removal  of  the  cells, 
t  was  testified  by  one  of  the  county  commissioners  that  at  the  same 
time  tbe  sale  and  conveyance  was  made  by  the  county  there  was  a 
verbal  agreement  that  the  county  should  have  the  privilege  thereafter 
of  removing  the  cells,  and  that  the  purchaser,  L.  P.  Snyder,  agreed 
thereto,  but  no  written  memorandum  or  record  was  mads  of  such 
agreement. 

The  deed  from  the  county,  in  addition  to  the  usual  warranty  form, 
contained  the  following  clause,  after  the  description  of  the  premises, 
to  wit,  "  including  all  improvements  thereon."  And  a  like  clause  was 
contained  in  the  deed  to  plaintiff. 

The  plaintiff  testified  that  he  had  no  notice  at  any  time  previous  to 
the  removal  that  there  was  any  agreement  for  such  removal  or  reser- 
vation of  the  cells  in  question,  nor  ever  heard  of  any  such  claim  on 
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the  part  of  tBe  county;  that  when  he  heard  of  the  mtended  removal, he 
instructed  his  agent  to  serve  notice  of  protest  on  the  county  commis- 
sioners a^nst  such  removal,  and  it  is  admitted  that  the  commissioneis' 
journal  shows  that  such  written  protest  was  served  upon  the  board. 

The  suit  was  for  value  of  the  cells  or  return  of  the  property. 

The  defendants  had  judgment  below. 

ITpon  this  state  of  facts,  we  have  no  hesitation  in  saying  that  the 
deed  of  the  county  conveyed  to  plaintiff's  grantor  the  cells  in  question. 
That  the  cells  were  fixtures  upon  the  property  conveyed,  there  can  be 
no  question.  The  jury  were  properly  instructed  upon  this  point.  The 
law  is  too  well  settled  to  require  argument  or  citation  of  authorities 
that  verbal  agreements,  understandings,  and  conditions  made  ocmtem- 
poraneously  with  the  execution  of  the  written  instrument  cannot  be 
shown  to  vary  the  terms  of  the  deed  or  written  agreement. 

The  testimony  that  it  was  agreed  between  the  county  commissioners 
and  plaintiff's  grantor  that  the  cells  were  reserved  from  the  sale  and 
might  be  removed  by  the  former,  at  their  convenience,  thereafter,  is 
not  contradicted,  and  must  be  assumed  as  a  fact,  but  this  will  not  avail 
them  as  a  defense,  since  they  neglected  to  incorporate  such  reservation 
in  the  deed,  or  in  a  contract  of  iDiie  binding  effect. 

Whatever  liability  might  have  been  incurred  by  plaintiff's  grantor 
arising  out  of  his  verbal  agreement  to  a  reservation  of  the  cells  and  his 
consent  to  their  removal,  such  agreement  and  consent  could  not  effect 
the  plaintiff  without  notice,  such  as  to  create  thereby  a  privity  of  con- 
tract. His  recognition  of  the  lease,  and  the  collection  of  rent  carry  a 
presumption  of  his  knowledge  of  the  proper  terms  of  such  lease,  but 
such  presumption  cannot  be  extended  to  embrace  a  knowledge  of  a  res- 
ervation of  the  cells  and  consent  to  their  removal. 

And  counsel  for  defendants  even  admits  that  the  presumption  which 
the  court  instructed  the  jury  to  consider  did  not  conclude  tne  plaintiff, 
since  it  was  rebutted  by  the  positive  denial  by  plaintiff  of  any  knowl- 
edge or  notice  of  such  agreement. 

The  court  erred  in  admitting  testimony  to  contradict  the  terms  of 
the  deed,  and  in  giving  the  instruction  on  behalf  of  defendants,  touch- 
ing the  presumption  above  referred  to,  and  for  either  of  these  errors 
the  judgment  should  be  reversed. 

The  motion  for  new  trial  should  have  been  allowed. 

The  judgment  is  reversed  and  the  cause  remanded. 

Parol  EvmENCs  is  Inadmissible  to  Vabt  Bskd  oa  Otheb  WRirrKK  tsmwa- 
HBNT.— For  illustratioiis  of  this  rule,  see  Wells,  Fkurgo,  ft  Oo.  ▼.  Our,  8  Weefe  Cotmt  Rm. 
127;  Dent  v.  Bird,  Id.  142;  Kimball  v.  Mclntyre,  1  Id.  316;  such  eyidenoe  is  ndmissiHff 
to  identify  the  subject-matter  of  the  contract:  Richards  v.  Snider,  2  Id.  2S2;  Annijo  v. 
New  Mexico  Town  Co.,  5  Id.  482;  Blair  v.  Bruns,  8  Id.  285;  Morton  v.  Jackson,  40  Am. 
Deo.  107,  and  note;  Bates  v.  Bank  of  Mo.,  65  Id.  145,  and  note;  and  to  show  the  oircnm- 
stances  surrounding  the  execution:  Brewster  v.  Baxter,  2  West  Coast  Bep.  791.  See*  as 
to  the  admissibility  of  such  evidence  to  contradict  or  vary  a  bill  of  lading,  Chandler  v. 
Sprague,  38  Am.  Dec.  408,  416;  WayUtnd's  Adm*r  v.  Mosdy,  39  Id.  335,  and  notf^;  Bank 
of  Rochester  v.  Jones,  55  Id.  300;  of  promissory  note:  Fitarpatrtck  v.  School  Commia- 
sioners,  46  Id.  76;  Rose  v.  Laffan,  42  Id.  378;  Adams  v.  Wilson,  45  Id.  242;  Hi  written 
contiacts  generally:  Osbom  v.  Phelps,  48  Id.  145;  Rearich  v.  Swinehart»  51  Id.  546. 
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CuBNOw  XT  AL.  u  Hapft  Vallet  Blub  Obayel  etc  Mining  Co. 

DepartmtMi  One,    FM,  Zkom^ber  tS,  188S^ 

FouBOLosfTBB  ov  MscHAKiGs'  LntNS — JoiKPKR  ov  AonoMT-DBiruL  ov  Skpakats 
Triau — ^In  an  action,  under  section  1105  of  the  code  of  civil  procedure,  by  two  lienors, 
to  foreekwe  their  liens,  the  refusal  of  the  court  to  allow  the  defendant  separate  trials  of 
the  respective  claims  of  the  plaintiils,  is  not  prejudicial  error,  if,  after  demanding  such 
trials,  the  defendant  withdrew  his  answer  as  to  one  of  the  pUintiflb. 

Ten  &Lin — Pabtt  not  EimTLiD  to  Jobt  Tkui«— Equitabls  Aonoir. — ^An  action 
to  (oreelose  a  mechanic's  lien  is  a  proceeding  in  equity,  in  which  a  party  is  not  entitled 
as  of  right  to  a  Jury  trial.  Gonseouentljr  granting  or  refusing  a  demand  for  a  jury  trial 
in  such  case  is  entirely  within  the  aiscretion  of  the  court. 

Thb  Samx — ^Dbnial  or  Wobk  must  bb  PosmyB.— In  such  action,  where  the  answer 
admits  ownership  of  the  property,  and  the  employment  of  the  plaintiff  to  perform  labor 
upon  it,  by  the  defendants'  superintendent,  a  denial  that  plaintiff  performed  such  labor, 
most  be  positive;  a  mere  denial,  upon  information  and  bebef,  does  not  raise  any  issue. 

Tbs  Samb — BiacBiFnoK  or  Pbopbbtt  in  Libn. — ^A  description  of  the  property  upon 
which  liens  were  created,  as  "  that  certain  mining  property  and  real  estate  situatea  in 
Mokelumne  Hill  ninixig  district,  in  said  county,  in  sections  8,  18,  and  17  of  township  5 
north,  range  12  east,  Blount  Diablo  base  and  meridian,  and  known  as  the  Happy  Valley 
Blue  Ormvel  and  Hydraulic  mining  claim,  commencing  in  said  section  7,  in  Happy  Valley, 
at  and  tncloding  the  placer  mining  claim  formerly  owned  bv  Flateick  Dm  mm,  and  run* 
ninff  Boatherly  down  and  alon^  the  gravel  channel  into  said  section  18,  into  the  Sport 
Hill  diggings,  to  and  including  the  placer  mining  claim  formerly  owned  by  Harry 
PenavuTtogetfaer  with  a  tannel  commenced  in  said  section  17  by  said  defendant,  on  the 
CalaTcns-river  side  of  the  rid^  east  of  said  mining  ground,  and  running  westerly  and 
towards  the  southern  end  of  said  mining  ground,  for  the  purpose  of  tappinff  the  same  and 
working  the  same  through  said  tunnel  as  a  hydraulic  mining  claim;  and  that  said  .tunnel 
is  a  part  of  said  defendant's  said  mining  claim."  This  description  is  sufficient  for  identi- 
fication. 

Thb  Samb— Dbnial  or  Lboal  CoNCLUSioN.^In  such  action  a  denial  that  the  plain- 
tiff has  "  at  all  complied  with  the  requirements  of  the  provisions  of  chapter  2,  title  4, 
part  3,  of  the  code  of  civil  procedure  of  the  state  of  Caufomia,  relating  to  mechanics' 
and  laborers'  liens,  or  that  he  is  entitled  to  any  lien  on  any  property  of  defendant,"  is  but 
a  conclnsion  of  law. 

Appeal  from  a  Jadgment  of  the  superior  court  of  Calaveras  countVi 
entered  in  favor  of  the  plaintiffs,  and  from  an  order  denying  the  defend- 
ant a  new  trial.    The  opinion  states  the  facta. 

F,  A.  Berlin,  for  the  appellant. 

Wedey  K,  Boucher,  and  Severance  is  Travers,  for  the  respondents. 

McKee,  J.  This  i'3  an  appeal  from  a  judgment  of  the  superior  court 
of  Calaveras  county,  rendered  in  an  action  for  the  fomJosure  of 
laborers'  liens  upon  certain  mining  property,  and  from  an  order  refus- 
ingto  grant  a  new  trial 

The  motion  for  a  new  trial  was  made  upon  a  bill  of  exceptions, 
which  contained  specifications  of  errors  of  fact  and  of  law,  upon  which 
the  moving  party  relied. 

The  alleged  errors  of  law  are:  1.  That  the  court  refused  to  allow  the 
defendant  a  separate  trial  of  the  respective  claims  of  the  plaintifl^; 
and  %  That  it  refused  to  order  a  trial  by  jury. 

1.  The  action  was  brought  under  section  1195  of  the  code  of  civil 
procedure,  which  provides  that  any  number  of  persons  claiming  liens 
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against  the  same  property  may  join  in  the  same  action.  On  the  calling 
of  the  case  for  trial  upon  the  issues  framed  by  the  complidnt  and 
answers,  defendant  demanded  a  jury  trial,  and  a  separate  tniEd  of  each 
cause  of  action.  The  court  denied  the  demand  tor  a  separate  trial, 
and  there  being  no  iury  in  attendance — ^the  regular  panel  of  jurors 
having  been  previously  discharged— denied  ihe  demand  for  a  jury  trial, 
unless  the  defendant  would  make  a  deposit  of  money  with  the  clerk 
sufficient  to  pay  the  clerk's  and  sheriff's  fees  for  summoning  a  jury  and 
the  jury  fees  for  twenty  jurors,  estimated  to  amount  to  sixty  dollars  in 
all.  This  the  defendant  would  not  do,  and  the  court  thereupon  pro- 
ceeded to  try  the  case  without  a  jury.  But  before  the  plaintiffs  opened 
their  case  the  defendant  asked  leave*  to  withdraw  its  answer  as  to 
the  plaintiff  Sullivan,  and  that  answer  was,  on  defendant's  motion, 
stricken  out;  and  the  case  was  tried  on  the  issues  joined  by  the  plaintiff 
Cumow  and  defendant. 

In  the  refusal  to  grant  a  separate  trial  there  was  no  prejudicial  error, 
even  if  it  were  conc^ed  that  the  court  had  no  power  to  consolidate  the 
actions,  because  as  the  defendant,  after  its  demand  for  a  separate  trial, 
withdrew  its  answer  to  Sullivan's  cause  of  action,  it  waived  the  trial  in 
that  case,  which  was  previously  demanded  and  refused;  and  there  only 
remained  for  trial  the  issues  joined  in  Cumow's  case. 

Nor  was  there  any  prejudicial  error  in  denying  defendant's  motion 
for  a  jury  trial  after  its  refusal  to  comply  with  the  condition  upoD 
which  the  court  was  willing  to  order  the  issues  in  the  case  to  be  tried 
by  a  jury. 

As  tbe  object  of  the  action  was  foreclosure  of  laborers'  liens  upon 
real  property  as  security  for  money  due  to  persons  performing  manual 
labor  on  the  same,  the  action  was  an  equitable  one.  A  mechanic's  or 
laborer's  lien  is  in  the  nature  of  a  mortgage  on  the  land :  Ritter  v. 
Stevenson,  7  CaL  389 ;  and  an  action  for  its  foreclosure  is  a  judicial 
proceeding  in  equity,  in  which  a  party  to  the  proceeding  is  not  enti- 
tled, as  matter  of  right,  to  a  jury  trial  The  code  rule,  in  such  cases, 
is  that  "  issues  of  fact  must  be  tned  by  the  court,  subject  to  its  power 
to  order  any  such  issues  to  be  tried  by  a  jury,"  etc:  Code  dv.  Proc, 
sec  592.  Uranting  or  refusii:^  a  demand  for  a  jury  trial  in  an  equity 
case  is  therefore  extirely  within  the  discretion  of  the  court :  Society 
Fran9aise  v.  Selheimer,  57  CaL  623. 

2.  The  only  specification  of  errors  of  facts  is  that  the  evidence  was 
insufficient  to  justify  the  decision,  and  that  the  decision  is  against  law 
in  *'  that  there  was  no  evidence  to  identify  the  real  estate  set  out  in 
the  complaint  as  property  upon  which  the  labor  was  performed." 

But  the  defendant  admitted  its  ownership  of  the  property  as  described 
in  the  complaint;  it  also  admitted  employment  of  the  plaintiffs  by  its 
superintendent,  but  denied  that  the  superintendent  continued  in  office 
all  the  time  that  the  plaintiffs  claimed  to  have  performed  manual  labor 
on  the  property;  ana  for  answer  to  an  allegation  in  the  complaint, 
"  that  the  plaintiff  performed  work  and  labor  as  a  miner  upon  the 
(described)  mining  property  of   defendant/'  it  averred  as  follows: 
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''  Defendant  is  not  sufficiently  informed  to  admit  that  the  plaintiff  per- 
formed work  and  labor  as  a  miner  apon  the  property  of  defendant^ 
and  therefore  defendant  denies  said  allegation." 

Admitting  ownership  of  the  property  described  in  the  complaint, 
and  employment  of  the  plaintiffs  by  its  superintendent  to  perform 
manual  labor  upon  it,  it  would  be  rash  to  presume  that  the  defendant 
'did  not  know  that  it  was  the  property  upon  which  the  plaintiffs  per- 
formed the  work  and  labor  for  which  they  sued.  Possessing  such 
knowledge,  the  defendant  was  bound  to  state  it  in  positive  terms  if  it 
said  anything  about  it  at  all:  San  Francisco  Qas  Company  v.  San  Fran- 
cisco, 9  Cal.  4»66 ;  Yassault  v.  Austin,  32  Id.  607;  and  its  answer  that 
the  plaintiff  did  not  perform  the  work  upon  the  property  "as  a  miner," 
is  merely  equivocal  and  evasive,  and  raised  no  issue  as  to  the  identity 
of  the  property  upon  which  the  work  was  done. 

The  eviaence  was  sufficient  to  justify  the  decision. 

The  motion  for  a  new  trial  was  properly  denied. 

Notwithstanding  its  withdrawal  of  the  answer  in  the  case  of  Sulli- 
van, the  defendant  insists  that  the  judgment  entered  in  that  case  and 
the  judgment  and  decision  in  the  case  of  Cumow  should  be  reversed, 
because  the  complaint  in  the  action  contains  two  separate  causes  of 
action  which  are  not  separately  stated;  because  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  in  favor  of  either 
of  the  plaintiffs;  because  the  real  estate  upon  which  the  liens  are 
alleged  to  have  beetv  filed  is  not  sufficiently  described,  and  because  the 
decision  and  judgment  do  not  correspond  with  the  pleadings. 

The  court  found  the  tdtimate  facts  of  the  plaintiffs'  cause  of  action. 
That  was  sufficient;  and  on  these  facts  the  legal  conclusion  drawn  by 
the  court  was  correct 

The  description  of  the  mining  property  upon  which  the  liens  were 
created  is  as  follows : 

"  That  certain  mining  property  and  real  estate  situated  in  Mokelumne 
Hill  mining  district,  in  said  county,  in  sections  8, 18,  and  17  of  town- 
ship 5  north,  range  12  east,  Mount  Diablo  base  and  meridian,  and 
known  as  the  Happy  Valley  Blue  Gravel  and  Hydraulic  mining  claim, 
commencing  in  said  section  7  in  Happy  Yallev,  at  and  including  the 
placer  mimng  claim  formerly  owned  by  Patrick  Drumm,  and  running 
southerly  down  and  along  tne  gravel  channel  into  said  section  18  into 
the  Sport  Hill  Diggings,  to  and  including  the  placer  mining  claim 
formerly  owned  by  Harry  Percival,  together  with  a  tunnel  commenced 
in  said  section  17  oy  said  defendant,  on  the  Calaveras-river  side  of  the 
ridge  east  of  said  mining  ground,  and  running  westerly  and  towards 
the  southern  end  of  said  mining  ground,  for  the  purpose  of  tapping  the 
same  and  working  the  same  through  said  tunnel  as  a  hydraukc  mining 
daim;  and  that  said  tunnel  is  a  pirt  of  said  defendant's  said  mining 
claim." 

This  description  is  sufficient  for  identification. 

The  two  causes  of  action  stated  in  the  complaint  are  separately 
stated,  and  ^e  statement  of  each  is  sufficient  to  constitute  a  cause 
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of  action.  The  allegations  in  such  statement  as  to  the  making  and 
filings  of  the  liens  sought  to  be  foreclosed,  show  that  the  liens  attached 
to  the  property;  and  the  only  denial  by  the  defendant  related  to  the 
filing  of  the  liens,  in  connection  with  a  denial  "  that  the  said  Cumow 
has  otherwise  or  at  all  complied  with  the  requirements  of  the  provi- 
sions of  chapter  2,  title  4,  part  3,  of  the  code  of  civil  procedure  of  the 
state  of  California,  relating  to  mechanics*  and  laborers'  liens,  or  that 
said  plaintiff  Cumow  is  entitled  to  any  lien  on  any  property  of  defend- 
ant"   This  denial  is  but  a  conclusion  of  law. 

The  complaint  was  sufficient:  Barber  v.  Reynolds,  44  OaL  619. 

There  is  no  prejudicial  error  in  the  judgment  roll. 

Judgment  and  order  affirmed. 

Ross  and  McKinstbt,  JJ.,  concurred. 


No.  11,1S8. 

AcKsa  tx  SunsimL  CSomK 

Department  One,    Filed  December  $$,  1886. 

Jusnos's  CoiTSff— A?PBAL  OK  QussnoNs  OT  Law  akd  Fact— Tbxal  ik  SirpnaoiL 
CotTBT.—Where  an  appeal  from  the  justice*!  court  has  been  taken  on  qnealions  of  law 
and  fact,  the  superior  oottrt  mnit  itself  proceed  with  the  trials  under  section  976  of  the 
oode  of  civil  procedure.  It  cannot  reverse  the  judgment  and  remand  the  cause  to  the 
justice's  court  for  further  proceedings. 

Application  for  a  writ  of  review.    The  opinion  states  the  facta. 
Royce  Jk  Cki/m/mina,  for  the  petitioner. 
Carl  F,  Gfraef,  for  -the  respondent. 

McBLee,  J.  Application  for  writ  of  review.  From  the  averments 
of  the  petition  it  appears  that  on  an  appeal  to  the  superior  court  of 
the  city  and  county  of  San  Francisco,  talcen  on  Questions  of  both  law 
and  fact,  from  a  judgment  given  in  an  action  tried  by  a  justice's  court, 
the  superior  court  ordered  the  judgment  reversed  and  the  cause  re- 
manded for  further  proceedings. 

The  order  remanding  the  cause  to  the  justice's  court  for  further  pro- 
ceedings is  in  excess  of  the  iurisdiction  of  the  court,  and  void. 

Fot,  &s  the  case  was  origmally  tried  in  the  justice's  court,  and  the 
appeal  was  taken  "on  questions  of  both  law  and  fact,"  appellate  juris- 
diction over  the  action  atijached  to  the  superior  court,  to  try  and 
determine  the  case  anew:  Code  Civ.  Proc.,  sec.  976. 

In  the  exercise  of  this  jurisdiction  the  superior  court  cannot  del^ate 
itd  power  over  the  action  to  anv  other  tribunal.  It  has  no  authoritv 
to  remand  the  cause  to  the  justice's  court,  whence  it,  came,  for  trial  ae 
novo.  It  must  itself  proceed  with  the  trial :  Code  CSv.  Proc.,  aec.  976; 
Coyle  V.  Baldwin,  5  Oal.  75;  Hitchcock  v.  P^ejeJon,  8  Id,  517;  and  if  it 
refuses  it  may  be  compelled  t6  ^proceed  hfnhaTidamus:  Beaty  v.  Su- 
perior Court,  11  Flic.  0.  L.  J.  70. 

Let  a  writ  of  review  issue  as  prayed  for. 

Boss  and  McKinstrt,  JJ.,  concurred 


,-.-» 
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Ko.  9^20. 

Hay  et  al.  v.  Steele. 

JDepaHmeiU  One,    FUed  December  tS^  1886. 

ViKDXcr^ExGisanni  Dauaoi8.^A  yerdict  of  one  thousand  thrae  hnndred  doUara, 
reeoverod  in  an  action  for  damagea  canted  hj  a  beating,  will  not  be  set  aside  as  exoes- 

•iTe. 

Appeal  from  a  judgment  of  the  superior  court  of  Alameda  county, 
entered  in  favor  of  the  plaintiffs,  and  from  an  order  denying  the 
defendants  a  new  trial.  This  was  an  action  to  recover  for  injuries 
sustained  by  a  beating  inflicted  on  the  plaintiff  by  the  defendant 
Plaintiff  recovered  a  verdict  for  one  thousand  three  hundred  dollar 

J.  B.  Larnar,  for  the  appellant 

J,  B,  OgdUn,  for  the  respondents. 

The  CouBT.  Appeal  from  a  judgment  and  order  denying  a  new 
trial  in  an  action  to  recover  damages  for  personal  injuriea 

Two  assignments  of  error  are  made  in  the  case :  1.  That  the  verdict 
is  not  justified  by  the  evidence  ]  2.  That  the  damages  awarded  are  ex- 
cessive. , 

As  to  the  first,  there  was  a  substantial  conflict  in  the  evidence;  the 
verdict  must  therefore  be  taken  as  conclusive  of  the  facts. 

As  to  the  second,  we  cannot  say,  as  matter  of  law,  that  the  verdict 
wh3  given  under  the  influences  of  passion,  prejudicei  or  bia3  of  any  kind 

Judgment  and  order  affirmed. 


Ko.  9,034 

Nathan  u  Sutphev. 

Departmeni  One.    lUed  Deeember  88, 1886. 

SsBvxcB  Of  KoncB  or  Afpial— What  StnmciENT.— Where  the  attoi^ney  of  the 
Rfpondant  refnsee  to  receive  a  copy  of  a  notice  of  appeal,  it  is  a  sufficient  service  if  the 
person  makins  the  same,  in  the  presence  of  snch  attorney,  and  in  his  office,  places  the 
copy  on  a  table  in  front  of  the  attorney  and  leaves  it  there. 

Appeal  from  a  judgment  of  the  superior  court  of  SantaOruz -county. 
The  opinion  states  the  facts. 

J.  H,  Sktrm^  for  the  appellant 

(7.  j5.  Younger,  for  the  repondent 

The  GouBT.  A  motion  is  made  to  dismiss  the  appeal  in  this  case 
upon  the  ground  that  a  copy  of  the  notice  of  apped  was  not  served. 
It  appears  that  after  filing  the  notice  of  appeal,  and  on  the  same  day, 
a  copy  of  the  notice  was  taken  by  a  competent  person  to  the  office 
of  the  attorney  for  respondent,  and  there  handed  him  in  person. 
Bespondent's  attorney  refused  to  take  the  notice,  wliereupon  the  per- 
son making  the  service,  in  the  presence  of  the  attorney,  and  in  his 
office,  laid  the  eoff  on  the  table  in  front  of  which  the  attorney  was 
standing,  and  there  left  it    The  service  was  sufficient    Motion  denied, 
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No.  8,629. 

Williams  v.  Miller  et  al. 

Tn  Bank.    lUed  December  £8,  1885. 

CoTsrmMm  OF  Aoistmxnt— <!7o2rDrnoN  that  Land  19  Vn  fob  GiUHiwk— The  plain- 
tiff and  defendants  entered  into  an  agreement  whereby  the  former  undertook  to  agirta&d 
pasture  the  defendants*  cattle;  the  defendant  agreed  to  pasture  on  the  land  all  the  cattle 
It  was  capable  of  grazing,  and  in  no  case  less  than  three  thousand  head,  and  to  herd  them 
at  their  own  cost,  and  pay  the  plaintiff  one  dollar  for  each  head  of  cattle  so  pastured. 
Held,  that  the  condition  of  defendants'  agreement  was  that  the  land  should  be  *«  capable 
of  gnzing  "  the  cattle;  that  if  not  capable  of  grazing  three  thousand  head  of  cattle  the 
defendant  was  not  liable  to  pay  tiie  full  price  for  pasturage. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and  county 
of  San  Francisco^  entered  in  favor  of  the  defendants,  and  from  an  order 
denying  the  plaintiff  a  new  trial  The  opinion  states  the  facta  The 
opinion  in  department  is  reported  in  5  West  Coast  Bep.  526. 

O.  W.  .Gordon,  for  the  appellant. 

Robinson,  OVney,  cmd  Byrne,  for  the  respondents. 

Belches,  C.  0.  The  plaintiff,  being  the  owner  of  about  twenty 
thousand  acres  of  swamp  and  overflowed  land  near  the  mouth  of  the 
San  Joaquin  river,  on  the  twenty-first  day  of  March,  1877,  entered  into 
a  written  contract  with  the  defendants  "  to  agist  and  pasture'*  upon  hb 
land  certain  cattle  belonging  to  defendants  for  the  term  of  one  year 
from  the  date  of  the  contract.  The  defendants,  on  their  part,  agreed 
**  to  pasture  on  said  land,  at  their  own  risk  and  cost  for  herding,  etc, 
all  tne  cattle  it  shall  be  capable  of  grazing,  over  and  above  the  sheep 
hereinafter  mentioned,  and  in  no  case  less  than  three  thousand  head, ' 
and  to  pay  therefor  one  dollar  for  each  and  every  head  so  pastured; 
one  half  of  the  money  to  be  paid  when  the  cattle  are  driven  to  the  land, 
and  the  other  half  in  six  months  from  that  tima 

The  defendants  did  not  see  the  land  or  know  of  its  condition  when 
the  contract  was  made,  but  in  1864,  and  again  in  1871,  they  had  past- 
ured a  large  number  of  cattle  upon  it,  and  the  land  then  furnished 
very  valuable  summer  pasture.  At  that  time  the  surface  of  the  ground 
was  covered  by  a  sod  irom  one  and  a  half  to  two  and  a  half  feet  thick, 
made  of  vegetable  matter,  half  dead  and  half  alive,  and  which  was 
sufficient  to  sustain  cattle  passing  over  it. 

Between  1871  and  1877  efforts  were  made  to  reclaim  the  land  by 
building  levees  around  it,  and  the  sod,  with  the  exception  of  a  few 
acres  near  Webb's  Landing,  and  a  few  other  scattered  patches^  was 
burned  off. 

When  the  contract  was  made  the  levees  were  broken,  and  the  tide 
ebbed  and  flowed  over  the  whole  tract,  with  the  exception  of  the  few 
places  where  the  sod  had  not  been  burned,  and  this  condition  eomtinued 
auring  the  whole  year. 

Grass  grew  on  the  unbumed  places,  but,  with  the  exoeptioa  of  thai 
near  WeWs  Landing,  the  ground  intervening  was  so  miry  that  cattle 
could  not  be  driven  or  taken  to  them. 
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In  May  the  defendants  sent  to  the  tract  near  WebVs  Landing  by  boat 
seven  hundred  and  seventeen  head  of  cattle,  and  on  the  seventh  of 
June  they  paid  the  plaintiff  for  their  pasturage  seven  hundred  and 
seventeen  dollars.  The  cattle  remained  there  about  three  months,  dur- 
ing which  time  the  feed  was  consumed,  and  one  hundred  and  thirty- 
four  head  were  lost.  The  rest  of  them  had  to  be  taken  away,  or,  as 
the  herder  testified,  "we  would  have  lost  them  all." 

This  action  was  commenced  to  recover  from  the  defendants  the  sum 
of  two  thousand  two  hundred  and  eighty-three  dollars,  which,  it  is 
alleged,  is  still  due  for  the  cattle  which  the  defendants  obligated  them- 
selves by  their  contract  to  send  to  and  pasture  on  the  plaintiff's  land. 
Tlie  case  was  tried  by  the  court,  and  judgment  entered  in  favor  of  the 
defendants  The  appeal  is  from  the  judgment  and  an  order  denying  a 
new  trial. 

The  decision  in  the  court  below  was  made  upon  the  theory  that  the 
contract  was  not  a  lease  of  the  land,  but  an  agreement  on  the  part  of 
the  plaintiff  to  pasture  the  defendants'  cattle  at  a  certain  stipulated 
price  per  head,  and  that,  bemg  unable  to  furnish  the  pasturage,  he 
could  not  require  the  defendants  to  pay  for  what  they  did  not  and 
could  not  receive. 

It  is  claimed  for  the  appellant  that  this  theory  was  wrong;  that  the 
contract  was  in  effect  a  lease,  and  the  money  to  be  paid^  rent,  and  that 
tlie  respondents  cannot  relieve  themselves  from  tne  payment  of  the 
stipulated  rent,  because  they  were  unable  to  pasture  upon  the  land  as 
many  cattle,  or  for  so  long  a  time,  as  they  supposed  they  could  when 
they  took  the  leasa 

We  think  the  court  was  right  in  its  construction  of  the  contract. 
The  plaintiff  undertook  to  agist  and  pasture  the  defendants'  cattle,  and 
i-eserved  the  right  to  pasture  on  the  land,  after  August  1st,  ten  thou- 
sand head  of  sheep  belonging  to  himself,  provided  the  sheep  should  not 
interfere  with  the  cattle. 

The  defendants  agreed  to  pasture  on  the  land  all  the  cattle  it  was 
capable  of  grazing,  and  in  no  case  less  than  three  thousand  l\ead,  and 
to  herd  them  at  their  own  risk  and  cost.} 

Webster  defines  the  word  ''agist"  to  mean  "to  take  to  graze  or 
pasture  at  a  certain  sum,"  and  "  agistment "  as  "  the  taking  and  feeding 
other  men's  cattle  in  the  king's  forest^  or  on  one's  own  land,  at  a  cer- 
tain rate.** 

No  particular  words  are  necessary  to  create  a  lease.  "  Whatever 
words  are  sufficient  to  explain  the  intent  of  the  parties  that  one  shall 
divest  himself  of  the  possessi6n,  and  the  other  come  into  it  for  such  a 
determinate  time,  sucn  words,  whether  they  run  in  the  form  of  a 
licenae,  covenant,  or  agreement,  are  of  themselves  sufficient,  and  will, 
in  oonstmction  of  law,  amount  to  a  lease:"  Bac  Abr.,  tit  Leases; 
Bouv.  Law  Diet.,  tit.  Lease. 

Do  the  words  used  here  show  that  it  was  the  intention  of  the  parties, 
that  the  one  should  divest  himself  of  the  possession  of  the  land  and' 
the  other  take  possession  ?    If  so^  why  did  the  contract  provide  thatw 
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the  defendants  should  bear  the  cost  and  risk  of  herding  their  own  cat- 
tle ?  If  they  had  a  lease  they  were  required  to  do  that,  and  no  scich 
provision  was  necessary. 

We  think  the  contract  was  one  for  the  agistment  of  cattle,  and  that 
the  condition  of  the  defendants'  agreement  was  that  the  land  should  be 
**  capable  of  grazing"  them.  Both  parties  evidently  contemplated  that 
it  would  be  capable  of  grazing  more  than  three  thousand  head,  or  no 
reservation  would  have  been  made  of  the  right  to  pasture  thereon  ten 
thousand  head  of  sheep.  As  they  were  mistaken  in  this,  it  cannot  be 
supposed  that  it  was  intended  that  defendants  should  place  their  cattle 
there  to  be  starved  or  drowned,  and  failing  to  do  that,  be  requested  to 
pay  the  full  price  for  their  pasturage. 
.    The  judgment  and  order  should  hQ  affirmed. 

Searls,  C,  and  Foote,  C,  concurred 

By  the  CoURT.    For  the  reaj»ons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  affirmed. 


No.  9,272. 

Williams  v.  JSoijthebn  Pacific  Bailroad  Company. 

Department  One,    Filed  Decefi^fer  £9, 1886» 

Niw  Tbial — Btatemkkt  on — CoNsrosBATioir  of,  ok  Appeal. — ^When  a  stetemeDt  oo 
motion  for  a  new  trial  is  certified  by  the  judge  of  the  court  in  the  manner  provided  by 
law,  and  filed  with  the  clerk,  it  becomes  .part  of  the  record.  And  where  the  notice  of 
motion  for  a  new  trial  specifies  that  the  motion  would  be  based  on  "  a  statement  of  the 
case,"  such  statement,  prepared,  settled,  and  filed,  will  be  presumed  to  have  been  usea 
on  the  hearinff  of  the  motion;  and  coming  to  the  supreme  court  as  a  |>art  of  the  record 
on  appeal,  under  section  661  of  the  code  of  civil  procedure,  duly  certified  by  the  clerk, 
will  he  considered  without  further  identification  or  proof  tiiat  it  was  used  on  the  motion 
for  new  trial. 

Neoliqxnob — CoNTBiBUTORT — Proximatk  Gaubb. — One  who  is  injured  by  the  men 
negligence  of  another  cannot  recover  compensation  therefor,  if,  by  his  own  orainary  neg- 
ligence or  inllful  wTong,  he  proximately  contributed  to  produce  the  injury  of  which  be 
complains,;  so  that  but  for  his  concumng  and  oo^operating  fanlt  the  Injary  would  not 
have  happened  to  him,  except  where  the  more  proximate  caiise  of  the  injury  is  the 
omission  of  the  other  party,  after  becoming  aware  of  the  danger  to  which  the  former  is 
exposed,  to  use  a  proper  degree  of  care  to  avoid  injury. 

THE  Same— LTiira  Down  on  Railboad  Track. — One  who,  in  a  state  o!  intoxieatioB, 
lies  down  upon  a  railroad  track,  b  guilty  of  gross  negligence,  and  if  he  is  injured  by 
being  run  over  by  a  passing  train  the  company  is  not  liable,  unless,  in  the  exercise  o( 
reasonable  care  after  the  person  is  disooverea  in  his  exposed  position,  it  could  not  have 
avoided  the  injuiy. 

The  Same— Duty  of  Railboad  as  to  Tbesfassbk  Asleep  of  Track. — ^Where  a 
railroad  company  discovers  a  person  asleep  or  helpless  upon  its  track,  as  the  presumption 
is  that  he  cannot  help  himself,  it  becomes  the  duty  of  the  company  and  its  employees  to 
use  all  reasonable  care,  by  stopping  its  train,  so  as  to  prevent  injury  to  one  lielplesa  to 
save  himself  from  impending  oanger.  At  other  places  upon  its  road  where  peraona  have 
a  right  to  be,  the  company  is  not  bound,  excei)t  in  behalf  of  its  own  passengers,  to  watch 
for  trespassers  upon  its  track,  but  if  at  any  time  and  at  an^  plaoe  it  discovers  penons 
upon  its  road,  apparently  tmsble  to  protect  themselves  from  its  passina  tf*>ii>U  it  becomes 
its  bounden  duty  to  use  all  reasonable  care  and  diligence  to  prevent  tneir  beij^g  injured; 
and,  iaillna  in  this  duty,  it  will  become  liable  for  injury  to  such  persons,  althongn  they 
may  have  been  guilty  it  contribatory  negligence,  the  injury  being  in.  saeh  oaaea  attrib* 
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nted  to  the  wiOM  or  wanton  act  of  the  company,  as  the  proximate  cause,  and  not  to  th^ 
negUffcoce  of  the  in jiirsd  farty.  For  treepaseers  a  railroad  company  is  not  bound  to  b^ 
vatcoful;  hence  no  presttmption  of  neglisence  arises  from  the  absence  of  such  care,  as  to 
inch  persons.  As  to  a  trespasser  upon  tae  road  who  is  injured,  being  hinself  uegligent, 
the  evidence  should  show,  not  merely  that  ba  mi^ht  have  been  seen,  but  that  he  was  in* 
fact  Kea,  in  time  and  under  circumstances  rendenng  it  the  duty  of  the  company  to  check 
the  pivgreas  of  its  train,  before  it  can  be  held  for  an  injury  to  such  wrong-doers. 

The  Same — Coktbibotory  Neouoence,  when  Question  fob  Court.— Where  the 
question  of  contributory  negligence  is  left  in  doubt  by  the  evidence  it.should  be  submitted 
to  the  jury  under  proper  instructions,  but  where  the  evidence  is  clear  aa  to  the  £scts»  th<a 
qnestion  of  contributory  negligence  is  one  of  law  for  the  court. 

Afpsal  from  a  judgment  of  the  superior  court  of  Montei^y  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  de^ 
fendant  a  new  trial.     The  opinion  states  the  facts. 

8.  F.  Geilavd  and  H.  V.  Morehouse,  for  the  appellant. 

D.  M.  Delmas,  for  the  respondent. 

Seabls^  C.  This  is  an  action  to  recover  damages  for  an  injury 
received  by  the  plaintiff  from  defendant's  railroad  cars.  Plaintiff  had* 
judgment  for  fifteen  thousand  dollars,  from  which  judgment,  and  from 
an  order  denying  a  motion  for  new  trial,  defendant  appeals. 

The  material  averments  of  the  complaint  are,  that  defendant  is  a 
eorporation,  the  owner  and  manager  of  a  certain  raiboad  .extending 
soatherly  from  the  town  of  Castroville,  in  the  county  of  Monterey,  to 
the  city  of  Salinas  in  the  same  county,  and  of  the  rolling  stock  on  such 
road.  That  on  the  twenty- third  day  of  July,  1882,  the  defendant  was 
miming  a  train,  composea  of  a  locomotive-engine  and  cars,  on  said  road, 
and  that  through  the  negligence,  carelessness,  and  fault  of  the  defend- 
ant in  running  and  operating  such  train  the  same  struck  and  run  oyer 
the  plaintiff,  the  wheels  thereof  passing  over  and  crushing  the  right 
foot  of  plaintiff  so  that  it  had  to  be  and  was  on  the  same  day  ampu- 
tated above  the  ankle  joint. 

The  answer  denies  all  negligence,  carelessness,,  or  fault  by  or  on  the 
part  of  defendant^  and  avers  that  whatever  injuries  or  damages  were 
received,  suffered,  or  sustained  by  said  plaintiff,  were  in  consequence* 
solely  of  the  negligence  and  culpable  carelessness  of  the  plaintiff,  with- 
out any  fault  on,  the  part  of  defendant 

It  is  urged  by  counsel  for  respondent  that  the  statement  on  motion 
(or  new  trial  cannot  be  considered  by  this  court,  because,  as  is  con-' 
tended,  there  is  nothing  in  the  record  showing  that  the  statement  waa^ 
osed  on  the  motion,  ^e  statement  was  settled  by  the  superior  judge, 
and  duly  certified  as  true  and  correct,  on  the  third  day  of  September, 
1883,  and  thereafter,  on*  the  seventeenth  day  of  September,  the  motion 
(or  a  new  trial  was  by  the  court  denied. 

The  record  on  appeal  is  properly 'certified  by  the  clerk  of  the  county 
of  Monterey,  and  ex  officio  clerk  of  the  superior  court  in  and  for  said, 
county. 

We  are  referred  to  Nash  v.  Harris,  67  Cal.  242,  and  Simpson  v.  Ogg, 
1  West  Coast  Bep.  303,  in  support  of  respondent's  contention. 

In  Nash  V.  Harris,  Sfwpra,  which  was  a  motion  to  set  aside  a  judg- 
ment, certain  affidavits  and  papers  were  on  file,  but  which  were  not' 
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^Qibodied  in  any  statement  or  bill  of  exceptions,  or  in  any  way  aaihen- 
ticated,  and  the  court,  after  holding  that  they  were  in  no  way  identi- 
fied as  having  been  used  on  the  motion,  proceeds  as  follows:  "We 
cannot  indulge  in  presumptions  of  papers  which  were  used  in  the  court 
below  on  the  hearing  of  a  motion.  To  be  considered,  they  must  be 
made  part  of  the  record  of  the  case  by  a  bill  of  exceptions,  or  be 
authenticated  by  the  Judge  who  tried  the  case,  in  such  a  way  as  to 
leave  no  doubt,  when  found  in  the  transcript,  that  they  are  the  papers 
which  were  before  him  when  he  acted,  and  upon  which  he  decided. 

"  Unauthenticated  papers  in  a  transcript  in  which  there  is  no  bill  of 
exceptions  constitute  no  part  of  a  record  which  can  be  considered  upon 
appeal." 

In  Simpson  y.  Ogg,  the  supreme  court  of  Nevada  held  that  a  state- 
ment on  motion  for  new  trial,  based  upon  a  statement  not  agreed  to 
by  the  parties  or  their  attorneys,  and  not  certified  as  correct  by  the 
judge,  in  accordance  with  the  statute,  could  not  be  considered  on 
appeal. 

The  object  of  a  statement  or  bill  of  exceptions  is  to  make  that  rec- 
ord which  before  was  not  record,  but  rested  only  in  the  recollection  of 
the  court  or  counsel,  or  the  minutes  of  the  clerk:  De  Johnson  v.  Se- 
pulveda,  5  Cal.  J49. 

And  when  a  statement  on  motion  for  new  trial  is  certified  by  the 
judge  of  the  court  in  the  manner  provided  by  law,  and  filed  with  the 
clerK,  it  becomes  a  part  of  the  record. 

It  is  not  the  filing  of  a  document  like  that  under  consideration 
which  gives  to  it  its  character  as  a  record,  but  the  certificate  of  the 
judge  as  provided  by  section  659  of  the  cocle  of  civil  procedure,  and 
the  filing  thereof,  which  impresses  it  with  that  character. 

The  notice  of  motion  for  new  trial  in  this  case  specified,  among  other 
things,  that  the  motion  would  be  based  on  "a  statement  of  the  case," 
The  statement  was  prepared,  settled,  and  authenticated  by  the  judge, 
and  filed  in  due  time.  Thus  prepared,  settled,  and  filed  it  will  be  pre- 
sumed it  was  used  on  the  hearing  of  the  motion  for  new  trial,  and 
coming  here  as  a  part  of  the  recora  on  appeal  under  section  661  of  the 
code  of  civil  procedure,  duly  certified  by  the  clerk,  it  is  entitled  to 
consideration  without  further  identification  or  proof  that  it  was  used 
on  the  motion  for  a  new  trial:  Towdy  v.  Ellis,  22  Cal.  651.  It  occu- 
pies a  difierent  position  from  affidavits  and  papers  having  no  official 
sanction,  and  which,  although  filed,  require  official  designation  to 
identify  them  as  having  been  used. 

Plaintiff*,  being  intoxicated,  laid  down  alongside  defendant's  railroad, 
and  fell  asleep,  with  his  feet  so  near  the  rail  that  a  passing  psLssenger 
train  struck  and  crushed  his  right  foot,  rendering  amputation  neces- 
sary. 

The  place  of  the  accident  was  near  a  private  crossing  of  the  railroad, 
known  as  Eelle^er's  Crossing,  between  Castroville  and  Salinas,  and 
from  one  mile  to  one  and  a  half  miles  from  the  latter  place.  The  in- 
jury was  caused  by  the  engine  of  defendant's  regular  passenger  train, 
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bound  south,  and  running  from  eighteen  to  twenty  miles  per  hour, 
over  a  straight  road  and  level  track.  Defendant's  engineer,  in 
charge  of  the  train,  saw  plaintiff  alongside  the  track  and  stopped  his 
train,  but  not  until  the  engine  had  struck  him,  and  passed  nearly  or 
quite  its  length  beyond  tne  point  where  he  lay.  Tne  case  depends 
largely  upon  the  question  of  contributory  negligence  by  plaintiff. 

He  who  is  injured  by  the  mere  negligence  of  another  cannot  recover 
compensation  therefor,  if  by  his  own  ordinary  negligence  or  willful 
wrong  he  proximately  contributed  to  produce  the  injury  of  which  he 
complains;  so  that  but  for  his  concurrmg  and  co-operating  fault  the 
injury  would  not  have  happened  to  him,  except  where  the  more  proxi- 
mate cause  of  the  injury  is  the  omission  of  the  other  party  after 
becoming  aware  of  the  danger,  to  which  the  former  is  exposed,  to  use 
a  proper  degree  of  care  to  avoid  injuring  him. 

The  rule  as  thus  stated  is  that  laid  down  by  Shearman  and  Redfield 
on  Negligence,  sec.  25,  and  is  amply  supported  by  authority. 

When  plaintiff  laid  down  upon  tne  line  of  defendant's  railroad,  over 
which,  as  he  knew,  trains  were  running,  and  in  such  proximity  to  its 
track  that  be  was  liable  to  injury  from  such  passing  trains,  that  he 
was  guilty  of  negligence  cannot  be  doubted.  He  was  a  trespasser  upon 
the  roadway;  was  at  a  point  thereon  where  he  had  no  right  to  be.  It 
is  true  he  had  been  expelled  from  defendant's  cars  for  alleged  non- 
payment of  fare  some  three  hours  previously,  at  or  near  the  point 
where  he  was  injured,  and  for  a  reasonable  time  thereafter  may  be 
deemed  to  have  had  a  license  to  be  upon  the  line  of  the  road;  but  the 
evidence  tends  to  show  that  he  visited  a  house  near  at  hand,  and  re- 
turned to  the  place  of  his  injury.  Such  expulsion  from  the  cars  could 
give  him  no  permanent  right  to  locate  and  remain  upon  the  road. 

A  man  may  contribute  to  his  injury  without  affecting  his  right  to 
recover.  In  order  to  defeat  his  right  to  recover  he  must  have  not  only 
contributed  to  the  injury,  but  must  have  contributed  to  it  under  cir- 
cumstances showing  negligence  on  his  part.  He  must  have  been  in 
iault,  must  have  failed  to  use  ordinary  care  for  his  own  protectioi^, 
and  the  want  of  such  care  must  not  only  have  contributed,  but  have 
contributed  proximately,  to  the  injury. 

"Walking  along  the  track  of  a  railroad,  where  it  does  not  run  upon 

a  highway,  is  culpable  negligence Lpi^g  down  upon  a  railroad 

is  obviously  the  grossest  negligence,  which  nothing  can  well  excuse:" 
Shearman  &  Redfield  on  Negligence,  sec.  487;  Louisville  R,  R.  Co.  v. 
Burke,  6  Coldw.  45;  O'Keefe  v,  Chicago  R  R  Co.,  32  Iowa,  467;  111. 
Cent  R  R  Co.  v.  Hutchinson,  47  Id.  408;  Herring  v.  Wilmington  R 
R  Co.,  10  Ired.  402. 

In  Felder  v.  Louisville  Railroad  Company,  2  McMull.  403,  and  Rich- 
ardson V.  Wilmington  Railroad  Company,  8.  Ired.,  L.  120,  slaves  were 
teleep  upon  the  track,  and  were  killed,  without  any  effort  to  stop  the 
train;  but  it  did  not  appear  that  the  engineer  saw  them.  The  com- 
plies were  held  not  to  be  liable.  The  case  of  Herring  v.  Wilmington 
Hailroad  Company,  10  Id.  402,  was  in  many  respects  parallel  with  this. 
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The  plaintiff 's  slave  lay  down  to  sleep  in  the  day-time,  on  a  railroad 
track,  where  the  train  could  have  been  seen  for  more  than  a  mile.  The 
cars  approached  at  their  usual  speed,  at  the  usual  hour;  and  the  engin- 
eer, when  within  a  short  distance  of  the  slave,  attempted  to  stop  the 
en^ne  by  letting  off  the  steam  and  reversing  the  wheels.  And  it  was 
held  the  company  was  not  liable. 

.  We  think  it  follows  that  in  the  case  at  bar  the  negligence  of  plain- 
tiff was  not  only  the  cause  of  his  injury,  but  the  proximate  cause  of 
such  ii\jury.  By  proximate  cause  we  must  be  understood  as  meaning 
"  tl^at  cause  from  which  a  man  of  ordinary  experience  and  sagacity 
could  foresee  that  the  result  might  probably  ensue:"  Shearman  &  Bed- 
field  on  Negligence,  sec.  10. 

He  was  not,  therefore,  entitled  to  recover,  unless,  notwithstanding 
such  negligence,  defendant  was  guilty  of  some  wanton  or  willful  act, 
whereby  the  injury  was  caused  to  plaintiff:  Manumus  v.  Champion,  40 
Cal.  121. 

In  Weymire  v.  Wolf,  52  lowa^  533,  the  court  said:  "If  a  person  lies 
down  upon  a  railroad  track  in  a  state  of  helpless  intoxication,  the  com- 
pany will  not  be  justified  in  running  a  train  over  him,  if  it.  can  be 
avoided  in  the  exercise  of  reasonable  care  after  the  person  ia  discovered 
in  his  exposed  position." 

One  wrong  or  injury  cannot  justify  or  excuse  another.  A  railroad 
company  engaged  in  the  carrying  of  passengers  owes  important  duties 
to  the  public.  It  must  use  great  care  in  furnishing  all  proper  applian- 
ces for  the  safe  conduct  of  persons  confided  to  its  care.  It  must  trans- 
port its  living  freight  with  all  reasonable  speed,  and  its  paramount 
duty  is  to  look  to  the  safety  and  welfare  of  the  traveling  public  who 
may  choose  to  patronize  it.  It  should  not  be  delayed  in  i^  rapid  tran- 
sit by  trespassers  upon  its  track,  whose  presence  may  impede  and  en- 
danger its  patrons. 

It  does  not  follow  that  it  may  with  impunity  run  over,  injure,  and 
destroy  persons  wrongfully  upon  its  road. 

The  right  to  inflict  wanton,  willful,  or  needless  harm  does  not  exist 
As  to  persons  walking  upon  its  track,  and  apparently  in  possession  of 
their  faculties,  it  is  not  bound  to  slacken  the  speed  of  its  trains,  but 
may  warn  them  by  proper  signals,  and  rely  upon  their  instinct  of  self- 
preservation  tp  take  tnem  from  danger.  As  to  a  person,  although 
wrongfully  upon  its  road,  known  by  a  railroad  company  to  be  both 
blind  and  deaf,  it  would  clearly  be  its  duty  to  stop  its  train  and  remove 
the  intruder. 

So  of  a  person  asleep,  or  helpless,  or  unjudging  upon  its  track 
Upon  discovering  him,  as  the  presumption  i»  that  he  cannot ^help  him- 
self, it  becomes  the  duty  of  the  company  and  its  employees  to  use  all 
reasonable  care,  by  stopping  its  train,  so  as  to  prevent  injury  to  one 
helpless  to  save  himself  from  impending  danger.  At  other  than  places 
upon  its  road  where  persons  have  a  right  to  be,  the  company  is  not 
bound,  except  in  behalf  of  its  own  passengers,  to  watch  for  trespassers 
upon  its  track,  but  if  at  any  time,  and  at  any  place,  it  discovers  per* 
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sons  upon  its  road,  apparently  nnabld  to  protect  themselves  from  its 
passing  trains,  it  becomes  its  bounden  duty  to  use  all  reasonable  care 
and  diugence  to  prevent  their  being  injurea ;  and  failing  in  this  duty, 
it  will  b^ome  liable  for  injury  to  such  persons,  although  they  may  have 
been  guilty  of  contributory  negligence,  the  injury  being  in  such  cased 
attributed  to  the  willful  or  wanton  act  of  the  company,  as  the  proxi- 
mate cause,  and  not  to  the  negligence  of  the  injurea  party* 

For  trespassers,  a  railroad  company  is  not  bound  to  be  watchful, 
hence  no  presumption  of  negligence,  arises  from  the  absence  of  such 
care  as  to  such  persons. 

As  to  a  trespasser  upon  the  road,  who  is  injured,  being  himself  hegU- 
gent,  the  evidence  should  show,  not  merely  that  he  might  have  been 
seen,  but  that  he  was  in  fact  seen,  in  time  and  under  circumstances 
rendering  it  the  duty  of  the  company  to  check  the  progress  of  its 
train,  before  it  can  be  held  liable  for  an  injury  to  such  wrong-^oers. 

The  testimony  on  behalf  of  plaintiff  failed  to  show  that  when  he  was 
discovered  on  its  road  defendant  failed  in  its  duty.  The  only  testi* 
mony  to  that  point  served  to  show  that  the  alarm  signal  was  given  by 
the  usual  short,  sharp  blasts  from  the  steam- whistle,  and  that  the  train 
was  suddenly  stopped — ^more  suddenly  than  when  passing  at  a  station* 

If  we  look  to  tne  evidence  of  defendant,  plaintiff's  case  is  not  helped. 

The  substance  of  the  engineer's  testimony  is,  that  on  Sunday  after- 
noon, July  23, 1882,  as  he  was  going  south  with  his  train,  his  attention 
was  first  attracted  by  an  object  ab^kd  and  near  the  track,  which  after-' 
ward  proved  to  be  a  bundle  of  blankets;  that  a  little  later  he  saw 
another  object  further  in  advance,  which  seemed  like  a  man,  and  which 
he  discovered  to  be  a  man;  that  he  jumped  from  his  seat,  jumped  for 
his  reverse  lever,  threw  it  off,  put  on  the  air-brakes,  and  having 
reversed  his  engine,  opened  the  throttle  and  gave  it  steam;  that  his 
fireman  also  implied  the  tender*braka  He  says  this  was  all  that  could 
be  done  to  stop  the  train.  That  instantly  upon  seeing  the  man  he  did 
all  in  his  power  to  stop,  but  was  unable  to  do  so,  before  the  engine 
reached  him. 

Where  the .  question  of  contributoiy.  negligence  is  left  in  doubt  by 
the  evidence,  it  should  be  submitted  to  the  jury  under  proper  instruc- 
tions, but  where  the  evidence  is  clear  as  to  the  facts,  the  question  of 
contributory  negligence  is  one  of  law  for  the  court:  Femandes  v. 
Sacramento  Railway  Company,  52  CaL  45. 

Under  the  rule  as  enunciated  by  this  court  in  Needham  v.  S.  F.  & 
S.  J.  R  R  Co.,  37  Cal.  409;  Kline  v.  C.  P.  R  R  Co.,  Id.  400;  Manumus 
V.  Champion,  40  Id.  121;  Tennenbrock  v.  S.  R  C.  R  R  Co.,  59  Id.  271, 
and  which  we  do  not  understand  to  be  in  conflict  with  the  principles 
declared  in  Meeks  v.  S,  R  R  R  Co.,  56  Id.  513,  we  are  of  opinion  that 
upon  the  facts  as  presented  by  the  plaintiff  a  nonsuit  should  have  been 
granted,  and  that  upon  the  verdict  of  the  jury,  a  new  trial  should  have 
been  awarded  to  defendant,  and  consequently  that  the  judgment  and 
order  denying  a  new  trial  should  be  reversed,  and  a  new  trial  ordered, 
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Belcheb>  C.  0.,  and  Foote,  C,  concurred. 

By  the  Coubt.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  reversed  and  the  cause  remanded  lor  a  new 
trial 
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In  Bank.    lUed  December  B8, 18SS. 

Laundbt  Obdinances,  Vauditt  of — Regulation  of  Use  of  Wooden  BtnLUprcs. 
Under  section  2  of  article  11  of  the  constitution,  and  section  74  of  the  act  of  April  19, 
1856,  usually  known  as  the  consolidation  act,  the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco  has  authority  to  prohibit  or  regulate  aU  occupations  which  are 
against  good  morals,  contrary  to  public  order  and  decency,  or  dan^rous  to  the  public 
safety.  In  the  exercise  of  such  power  they  have  the  right  to  establish  fire  limits,  and  to 
inteidict  the  construction  of  wooden  buildings  within  certain  specified  bounds,  and  also 
to  regulate  the  use  of  such  buildings.  Consequently,  order  No.  1569  and  section  68  of 
order  No.  1587  of  such  board,  which  interdicts  the  establishing,  maintaining,  or  carrying 
on  of  laundries,  except  by  consent  of  the  board  of  supervisors,  save  in  brick  or  stone 
buildings,  is  a  valid  exercise  of  such  power.  Such  orders  have  not  been  repealed  by  the 
subsequent  order  of  the  board.  No.  1767t  regulatine  the  establishment  and  maintenance 
of  public  laundries  and  wash-houses  within  certain  Umits. 

KULES  FOK  THE  OoNSTKucTiON  OF  ORDINANCES  AND  Obdebs  of  A  municipal  Corpora- 
tion are  the  same  as  for  statutes  of  the  legislature. 

Repeal  of  Statutes  bt  Implication. — The  repeal  of  statutes  by  implication  is  not 
favored,  and  where  there  is  an  apparent  conflict  between  two  acts,  the  court  should  recon- 
cile them  if  possible;  but  if  this  cannot  be  done,  than  the  last  act  mnst  govern. 

The  Same — Pbinciples  of  Construction. — Where  a  subsequent  statute  is  repugnant 
to  a  prior  one,  the  latter  operates  without  any  repealing  clause  as  a  repeal  of  the  former, 
or  where  not  repugnant,  if  it  clearly  appears  that  it  was  intended  as  a  revision  or  substi- 
tution for  the  former,  it  will  repeal  it  so  far  as  revised  or  substituted. 

Municipal  Obdinancb— General  Operation — Treaty  Obuqations. — A  municipal 
regulation  which  applies  alike  to  all  persons  engaged  in  a  given  pursuit,  without  distinc- 
tion as  to  nationality,  residence,  ase,  sex,  or  conditi(m,  is  not,  when  otherwiae  regular 
and  valid,  subject  to  the  criticism  ot  being  in  violation  of  treaty  obUgations  existing  be- 
tween the  United  States  and  China. 

Application  for  a  writ  of  hxxheaa  corpus.  The  opinion  states  the 
facts. 

L.  H.  Van  Schaick  and  D.  L.  Smoot,  for  the  petitioner, 

Alfred  Clarke  and  OUver  P.  Evans,  contra, 

Searls,  C.  1.  Yick  Wo,  a  native  of  China,  came  to  the  United  States 
in  1861,  and  for  twenty-two  years  last  past  has  been  engaged  in  the 
laundry  business  at  349  Third  street,  San  Francisco. 

2.  Petitioner  is  an  alien,  and  a  subject  of  the  emperor  of  China. 

The  petition  for  a  writ  of  habeas  corpus  was  filed  August  24, 1885, 
and  a  writ  issued  returnable  September  4, 1885.  The  return  shows 
that  petitioner  is  held  by  the  respondent  as  sheriff  of  the  city  and 
county  of  San  Francisco,  under  a  conviction  and  sentence  for  a  viola- 
tion of  section  1  of  order  1569,  and  section  68  of  order  1587  of  the 
board  of  supervisors  of  the  city  and  county  of  San  Francisco. 

Ordinance,  or  order  No.  1569  of  the  board  of  supervisors^  under 
which  petitioner  was  convicted,  is  in  the  following  language: 
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"Order  No.  1569. — Prescribing  the  Kind  of  Buildings  in  Which 

Laundries  may  be  Located. 

^'The  people  of  the  city  wad  county  of  San  Francisco  do  ordain  aa 
foUowa: 

''Section  1.  It  shall  be  unlawful  from  and  after  the  passage  of  this 
order  for  any  person  or  persons  to  establish,  maintain,  or  carry  on  a 
laundry  within  the  corporate  limits  of  the  city  and  county  of  San 
Francisco,  without  having  first  obtained  the  consent  of  the  board  of 
supervisors;  except  the  same  be  located  in  a  building  constructed 
either  of  brick  or  stone. 

"  Sec  2.  It  shall  be  unlawful  for  any  person  to  erect,  build,  or  main- 
tain, or  cause  to  be  erected,  built,  or  maintained,  over  or  upon  the  roof 
of  any  building  now  erected,  or  which  may  hereafter  be  erected,  within 
the  limits  of  s^d  city  and  C(;unty,  any  scaffolding  without  first  obtain- 
ing  the  written  permission  of  the  board  of  supervisors,  which  permit 
shall  state  fully  for  what  purpose  said  scaffolding  is  to  be  erected  and 
used,  and  said  scaffolding  shall  not  be  used  for  any  other  purpose  than 
that  designated  in  such  permit 

"  Sec.  3.  Any  person  who  shall  violate  any  of  the  provisions  of  this 
order  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  of  not  more  than  one  thousand 
dollars,  or  by  imprisonment  in  the  county  jail  not  more  than  six 
monibk.  or  by  botLuch  fine  and  imprisonment. 

"  In  board  of  supervisors,  San  Francisco,  May  24, 1880. 

*' After  having  been  published  five  successive  days,  according  to  law, 
taken  up  and  passed  by  the  following  vote : 

"Aye* — Supervisors  Schottler,  Mason,  Litchfield,  Drake>  Whitney, 
Eastnian,  Fraser,  Taylor,  Doane,  Bayley,  Torrey,  Stetson. 

"Jno.  a.  Russell,  Clerk. 

"Approved,  San  Francisco,  May  26, 1880. 

"I.  S.  Kalloch, 
"  Mayor  and  ex  ojfflcio  President  Board  Supervisors." 

Section  68  of  order  1587,  passed  July  28,  1880,  is  in  substance  and 
effect  the  same  as  section  1  of  No.  1569,  quoted  above. 

It  is  admitted  that  petitioner  had  a  license,  a  certificate  from  the 
board  of  fire-wardens,  and  a  certificate  from  the  health-officer,  copies  of 
which  are  on  file. 

It  is  further  admitted  that  petitioner  applied  to  the  board  of  super- 
visors, June  1, 1885,  for  consent  of  said  ooard  to  maintain  and  carry 
on  his  laundry,  but  that  said  board  refused  said  consent. 

By  section  2  of  article  11  of  the  constitution  of  this  state  it  is  pro- 
vided that  "any  county,  city,  town,  or  township  may  make  and  enforce 
within  its  limits  all  such  local,  police,  sanitary,  and  other  regulations  as 
are  not  in  conflict  with  general*  laws." 

By  section  74  of  the  act  of  April  19,  1856,  usually  known  as  the 
consolidation  act,  the  board  of  supervisors  is  empowered,  among  other 
things,  "  to  provide  by  regulation  for  the  prevention  and  summary  re- 
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moval  of  nuisances  to  public  health,  the  prevention  of  contagious  dis- 
eases ....  to  prohibit  the  erection  of  wooden  buildings  within  any 
fixed  limits  where  the  streets  shall  have  been  established  and  graded ; 
.  .  .  .  to  regulate  the  sale,  storage,  and  use  of  gunpowder,  or  other  explo- 
sive or  combustible  materials  and  substances,  and  make  all  neeaful 
regulations  for  protection  against  fire.  To  make  such  regulations  con- 
oeming  the  erection  and  use  of  buildings  as  may  be  necessary  for  the 
safety  of  the  inhabitants." 

"Unwholesome  trades,  slaughter-houses,  operations  offensive  to  the 
senses,  the  deposit  of  powder,  the  application  of  steam-power  to  propel 
cars,  the  building  with  combustible  materials,  and  the  burial  of  the 
dead,  may  all,"  says  Chancellor  Kent,  "be  interdicted  by  law,  in  the 
midst  of  dense,  masses  of  population,  on  the  general  and  rational  prin- 
ciple that  every  person  ought  to  so  use  his  property  as  not  to  injure  his 
neighbors;  and  tnat  private  interests  must  be  maae  subservient  to  the 
general  interests  of  the  community:"  2  Kent's  Com.  340, 

Every  citizeh  holds  his  property  subject  to  the  proper  exercise  of  the 
powers  and  restrictions  above  referred  to. 

A  large  proportion  of  the  laws  and  ordinances  relating  to  the  com- 
fort, safety,  health,  convenience,  good  order,  and  general  welfare  of  the 
inhabitants  of  cities  and  towns,  and  which  we  style  police  laws  or  reg- 
ulations, have  the  effect  in  a  greater  or  less  degree  to  disturb  and  cur- 
tail individual  enjoyment  and  personal  rights. 

For  the  injury  which  the  citizen  suffers  he  is,  in  contemplation  of 
law,  compensated  by  his  share  in  the  general  benefits  flowing  from  the 
regulations  found  essential  to  the  general  welfare.  It  is  but  a  reason- 
awe  restraint  upon  the  use  of  property  in  those  cases  where  i^  unlim- 
ited use  or  enjoyment  would  produce  serious  mischief  to  others. 

The  right  to  establish  fire  limits,  and  to  interdict  the  construction  of 
wooclen  buildings  within  certain  specified  bounds,  is  a  familiar  exercise 
of  the  authority  usually  conferred  upon  municipal  corporations. 

In  towns  like  San  Francisco,  constructed  largely  of  wood,  the  danger 
from  fire  is  ever  present  and  overshadowing. 

It  is  not  therefore  strange  that  the  legislature,  in  conferring  certain 
powers  upon  the  municipal  authorities  of  the  city,  included  not  only 
the  authority  to  regulate  the  erection,  but  also  we  use  of  buildings, 
so  far  as  necessary  K)r  the  safety  of  the  inhabitants. 

To  prevent  the  construction  of  wooden  buildings  within  the  densely 
inhabited  portions  of  a  city  may  become  an  imperative  duty  on  the 
part  of  the  authoritiea  They  may  not  destroy  those  already  erected 
But  the  use  of  wooden  structures  within  given  limits,  for  specific  and 
highly  dangerous  purposes,  may  become  quite  as  detrimental  as  the 
erection  of  new  structures  of  the  same  character,  and  as  tiie  power  of 
regulation  extends  to  the  use  as  well  as  to  the  erection  of  wooden 
buildings,  we  can  discern  no  assumption  of  unwarranted  authority  in 
the  order  No.  1569,  which  interdicts  the  establishing,  maintaining,  or 
carrying  on  laundries,  except  by  consent  of  the  board  of  supervisors, 
save  in  brick  or  stone  buildings.    The  business  of  conducting  a  laundry 
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involTea  a  constant  use  of  fires,  under  circumstances,  and  perhaps  by 
persons,  liable  to  result  in  conflagrations;  of  these  facts  the  supervis- 
ors are  the  judgea 

In  given  instonces,  under  favorable  circumstances,  the  danger  of  fire 
from  this  business  may  be  reduced  to  a  minimum,  or  may  not  at  all  jeop- 
ardize the  surrounding  property.  In  this  last  class  ot  cases,  no  objec- 
tion can  be  seen  why  permits  should  not  be  granted,  as  provided  for  in 
order  1569.  It  has  heen  the  practice  in  municipal  corporations  to 
vest  the  granting  of  licenses  for  a  variety  of  objects  in  the  discretion 
of  the  corporate  authorities,  or  some  of  them.  Without  such  authority, 
boards  of  health  and  various  other  agencies  by  which  the  lives  and 
health  of  citizens  and  the  safety  and  due  enjoyment  of  their  property 
are  protected  would  be  powerless  for  good. 

The  argument  that  the  discretion  to  permit  the  establishment  of 
laundries  in  wooden  buildings  by  the  supervisors  is  liable  to  abuse 
cannot  be  held  conclusive.  No  doubt  all  power  is  liable  to  abuse, 
wheresoever  lodged. 

In  theory,  however,  as  well  as  in  ordinary  practice,  the  persons 
selected  to  discharge  governmental  duties,  by  reason  of  supposed  quali- 
fications for  the  several  positions  in  which  they  are  placed,  will  be 
found  to  possess  the  capacity  and  integrity  essential  to  a  proper  admin- 
istration of  the  trust  reposed  in  them. 

If  they  prove  deficient  in  these  qualifications  the  evil  cannot  be 
remedied  by  invalidating  their  acts,  performed  by  virtue  of  authority 
vested  in  them,  or,  where  they  have  exercised  discretionary  powers,  by 
impu^^  their  judgment  or  motives,  rather  than  their  right  to  exer- 
cise the  discretion. 

The  board  of  supervisors,  under  the.  several  statutes  conferring 
authority  upon  them,  has  the  power  to  prohibit  or  regulate  all  occupa- 
tions which  are  against  good  morals,  contrary  to  public  order  and 
decency,  or  dangerous  to  the  public  safety. 

Clothes- washmg  is  certainly  not  opposed  to  good  morals  or  subver- 
sive of  public  order  or  decency,  but  when  conducted  in  given  localities 
it  may  be  •  highly  dangerous  to  tiie  public  safety.  Of  this  fact  the 
supervisors  are  made  the  judges,  and  having  taken  action  in  the  prem- 
ises, we  do  not  find  that  they  have  prohibited  the  establishment  of 
laundri^,  but  that  they  have,  as  they  well  might  do,  regulated  the 
places  at  which  they  should  be  established,  the  character  of  the  build- 
ings in  which  they  are  to  be  maintained,  etc 

The  process  of  washing  is  not  prohibited  by  thus  regulating  the 
places  at  which,  and  the  surroundings  by  which,  it  must  be  exercised. 

The  order  No.  1569  and  section  68  of  order  No.  1787  are  not  in  con-» 
travention  of  common  right,  or  unjust,  unequal,  partial,  or  oppressive 
in  such  sense  as  authorizes  us  in  this  proceeding  to  pronounce  them 
invalid. 

It  is  next  contended  that  order  No.  1569  and  section  68  of  order 
1587  are  repealed  by  order  No*  1767,  adopted  April  8, 1884,  and  which 
is  in  the  following  language: 
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"Order  No.  1767. — ^Regulatino  the  Establishment  and  Main- 
tenance OF  Public  Laundries  and  Public  Wash-houses  within 
Certain  Limits  in  the  Cmr  and  County  of  San  Francisco. 

'"Prearrible. — Whereas,  the  indiscriminate  establishment  of  public 
laundries  and  public  wash-houses,  where  clothes  and  other  articles  are 
cleansed  for  hire,  is  injurious  and  dangerous  to  public  health  and  pub- 
lic safety,  and  prejudicial  to  the  well-being  and  comfort  of  the  com- 
munity, and  depreciates  the  value  of  property  in  those  neighborhoods 
where  such  public  laundries  and  such  public  wash-houses  are  situate ; 

"Under  and  in  conformity  to  the  authority  vested  by  section  11  of 
article  11  of  the  constitution  of  the  state  of  California,  and  of  subdivi* 
sion  9  of  section  74  of  an  act  entitled  'An  act  to  repeal  the  several 
charters  of  the  city  of  San  Francisco,  to  establish  the  boundaries  of 
the  city  and  county  of  San  Francisco,  and  to  consolidate  the  govern- 
ment thereof,'  approved  April  19, 1856^  and  the  several  acts  amend- 
atory thereto  and  supplementary  thereof ; 

*'  The  people  of  the  city  and  coimty  of  Scm  Frandaco  do  ordain  as 

folXows: 

''Limits  Defined. — Section  1.  On  and  after  the  passage  of  this  order 
it  shall  be  unlawful  for  any  person  or  persons  to  establish,  maintain, 
or  carry  on  the  business  of  a  public  laundry  or  a  public  wash-house, 
where  clothes  or  other  articles  are  cleansed  for  hire,  within  that  por- 
tion of  the  city  and  county  of  San  Francisco  lying  and  being  within 
the  following  boundaries:  Commencing  at  the  intersection  of  Devisa- 
dero  street  with  the  waters  of  the  bay  of  San  Francisco;  thence  fol- 
lowing the  bay  shore  easterly  and  southerly  to  the  easterly  end  of 
Channel  street;  thence  along  Channel  street  in  a  westerly  direction  to 
Potrero  avenue;  thence  southerly  along  Potrero  avenue  to  Army  street; 
thence  westerly  along  Army  street  to  Dolores  street;  thence  northerly 
along  Dolores  street  to  and  across  Market  street  to  Ridley  street; 
thence  westerly  along  Ridley  street  to  Devisadero  street,  and  thence 
northerly  along  Devisadero  street  to  the  bay  and  point  of  commence- 
ment, without  having  first  complied  with  the  conditions  hereinafter 
specified.         ^   . 

''Persons  Conducting  Laundries  ^muet  Obtain  Certifvoaieisfrona  Health 
Officer  and  Fire-wardens  as  to  the  Condition  of  Premises, — Sec.  2. 
It  shall  be  unlawful  for  any  person  or  persons  to  conduct  or  maintain 
a  public  laundry  or  wash-house  within  the  district  named  in  section  1 
of  this  order,  without  having  first  obtained  a  certificate  signed  by  the 
health-officer  of  the  city  and  county  of  San  Francisco,  that  the  premises 
are  properly  and  sufficiently  drained,  and  that  all  proper  arrangements 
for  carrying  on  the  business  without  injury  to  the  sanitary  condition 
of  the  neighborhood  have  been  complied  with,  and  particularly  that 
the  provisions  of  section  4  of  order  No.  1587  of  this  Iboard  have  been 
complied  with;  also  a  certificate  signed  by  the  board  of  fire-wardens  of 
the  city  and  county  of  San  Francisco,  that  the  stoves,  washing,  and 
drying  apparatus,  and  the  appliances  for  heating  smooUiing-inms  are 
in  good  condition,  and  that  their  use  is  not  dangerous  to  the  surround* 
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ing  property  from  fire,  and  that  all  proper  precautions. have  been  taken 
to  comply  with  the  provisions  of  order  ^o.  1752,  *to  define  the  fire 
limits  of  the  city  and  county  of  San  Francisco,  and  making  regulations 
concerning  the  erection  and  use  of  buildings  in  said  city  and  county.' 

*"  Certificate  of  HeaUh'^jiceT  and  Board  of  Fire-wardme  in  Regard 
to  LaundrieSy  etc. — No  (marge  to  he  Made  iherefor, — Sec  3.  It  shall 
be  the  duty  of  the  health-officer,  also  of  the  board  of  fire-wardens,  re- 
spectively, upon  application  from  any  person  or  persons  proposing  to 
open  or  conduct  the  business  of  a  public  laundry  within  that  portion  of 
this  city  and  county  designated  and  described  in  section  1  of  this  order, 
to  inspect  the  premises  m  which  it  is  proposed  to  carry  on  said  busi- 
ness, or  in  whicn  said  business  is  being  carried  on,  with  a  view  to  ascer- 
taining whether  the  said  premises  are  provided  with  proper  drainage 
and  sanitary  appliances;  also  whether  tne  provision  of  oraer  No.  1752 
of  this  board  has  been  complied  with,  and  if  found  in  all  respects  satis- 
factory, then  to  issue  to  said  applicants  the  certificates  provided  for  in 
section  2  of  this  order. 

**  No  charge  whatever  shall  be  made  or  compensation  or  fee  collected 
or  received  lot  the  performance  of  any  of  the  services  required  by  the 
provisions  of  this  order,  in  the  inspection  of  premises  or  the  issuance  of 
a  certificate,  but  all  such  services  shall  be  performed  free  of  charge. 

"  TiTnes  at  Which  Laundry  Work  may  not  be  Performed. — Sec  4.  No 
person  or  persons  owning  or  employed  in  the  public  laundries  or  pub- 
lic wash-houses  provided  for  in  section  1  of  this  order,  shall  wash  or 
iron  clothes  between  the  hours  of  ten  o'clock  P.  M.  and  six  o'clock  A.  K., 
nor  upon  any  portion  of  that  day  known  as  Sunday. 

"  Ifo  Person  Suffering  from  Infectious  Diseases  to  be  Permitted  to 
Sleep,  Lodge,  or  Remain  in  Any  Publio  Lavmdry. — Sec  6.  No  person 
or  persons  eii^aged  in  the  laundry  business  within  that  portion  of  this 
city  described  in  section  1  of  this  order,  shall  permit  any  person  suffer- 
ing from  any  infectious  or  contagious  disease  to  lodge,  sleep,  or  remain 
within  or  upon  the  premises  used  by  him,  her,  or  them  for  the  purposes 
of  a  public  laundry. 

**  Penalty.— See.  6.  Any  person  or  persons  establishing,  maintain- 
ing, or  carrying  on  the  business  of  a  public  laundry  or  a  public  wash- 
house,  where  clothes  or  other  articles  are  cleansed  for  hire,  within  the 
limits  of  this  city  and  county,  as  described  in  section  1  of  this  order, 
without  first  having  complied  with  the  provisions  of  section  2  of  this 
order,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  of  not  more  than  one  thousand  dollars,  or 
by  imprisonment  of  not  more  than  six  months,  or  by  both;  and  any 
person  who  shall  violate  any  of  the  provisions  of  sections  4  and  5  of 
this  order  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  pumshed  by  a  fine  of  not  less  than  five  dollars  nor 
more  than  fifty  dollars,  or  by  imprisonment  not  more  than  one  month, 
or  by  both  such  fine  and  imprisonment. 

,  **  CertifUutes  of  Hecdth-oj^cer  and  Board  of  Fire  Commissioners  to 
be  Exhibited  in  a  Conspiouous  Place. — Sec  7.  The  certificates  from 
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the  health-officer  and  the  board  of  fire-wardens,  as  required  by  section 
2  of  this  order,  shall  be  exhibited  in  some  conspicuous  place  on  the 
premises,  and  the  same  shall  be  produced  on  the  demand  of  any  officer 
of  the  city  and  county  of  San  Francisco. 

"  Police  to  Enforce  Provisions  of  Order,  Sec  8.  The  police  auhori- 
ties  are  hereby  directed  to  have  the  provisions  of  this  order  strictly 
enforced. 

"Repeal  of  All  Conflicting  Orders.  Sec  9.  Order  No.  1691,  and  all 
orders  or  parts  of  orders  in  conflict  with  any  of  the  provisions  of  this 
order,  are  hereby  repealed. 

"In  board  of  supervisors,  San  Francisco,  April  7, 1884 

"After  having  been  published  five  successive  days,  according  to  law, 
taken  up,  and  passed  by  the  following  vote: 

"Ayes — Supervisors  Sullivan,  Reichenbach,  Shirley,  Burton,  Smith, 
Griffin,  Strother,  Lewis,  Banken,  James,  Ashworth. 

"Absent — Supervisor  Pond. 

"  Jno.  a.  Russell,  Clerk. 

^Approved,  San  Francisco,  April  8, 1884. 

"WASHINGTON  BABTLETT, 

"  Mayor  and  ex  officio  President  Board  of  Supervisors." 

The  rule  for  the  construction  of  ordinances  and  orders  of  a  municipal 
corporation  are  the  same  as  for  the  statutes  of  the  legislature. 

The  civil  code  of  this  state  (section  20)  affords  no  guide  for  detennin* 
ing  the  question  of  the  repeal  of  the  acts  of  municipal  corporations, 
except  so  far  as  its  rules  enunciate  general  principles,  alike  applicable 
to  all  statutory  enactments,  general  and  local. 

The  law  does  not  favor  the  repeal  of  statutes  by  implication,  and 
where  there  is  an  apparent  conflict  between  two  €kcts  the  court  should 
reconcile  them  if  possible,  but  if  this  cannot  be  done»  then  the  last  act 
must  govern:  Schofield  v.  White,  7  Gal.  400;  People  v.  R  R  Ca,  28 
Id.  254. 

Where  a  subsequent  statute  is  repugnant  to  a  prior  one,  the  latter 
operates,  without  any  repealing  clause^  as  a  repeal  of  the  former;  or 
where  not  repugnant,  if  it  clearlv  appears  from  the  latter  that  it  was 
intended  as  a  revision  or  substitute  for  the  former,  it  will  repeal  it 
so  far  as  revised  or  substituted:  Pierpont  v.  Crouch,  10  Cal.  315. 

In  order  for  a  subsequent  act  to  repeal  a  former,  it  should  appear 
from  the  last  act  that  it  was  intended  to  take  the  place  of  or  i^PJ^ 
the  former,  or  that  the  two  acts  are  so  inconsistent  that  force  and  effect 
cannot  be  given  to  both:  Ex  parte  Smith,  40  Cal.  419;  Estate  of 
Wixam,  35  Id.  320 ;  People  v.  Burt,  43  Id.  660 ;  People  v.  Sargent,  44 
Id.  430. 

,  Section  9  of  the  order  No.  1767,  expressly  repeals  ''order  Na  1691, 
and  all  orders  or  parts  of  orders  in  conflict  with. any  of  the  provisiona 
of  this  order." 

It  follows  that  order  No.  1569  is  not  expressly  repealed  unless  there 
is  a  conflict  between  its  provisions  and  those  of  the  later  order  or 
orders.    We  may  dismiss  some  intermediate  orders  of  the  board  from 
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observation,  for  tibe  reason  that  we  find  in  them  no  support  for  the 
contention  of  petitioner  not  contained  in  No.  1767. 

We  fail  to  find  in  order  No.  1767  evidence  of  any  such  repugnance 
or  conflict  with  No.  1569  as  to  warrant  the  conclusion  that  tiie  latter 
is  repealed  by  implication. 

They  may,  with  propriety,  both  stand  together.  No.  1767  fixes  the 
limits  within  which  a  public  laundry  or  wash*house  shall  not  be  car-; 
ried  on  without  complying  with  certain  conditions  therein  specified. 
These  conditions  relate  to  certificates  to  be  procured  from  the  health- 
officer  as  to  drainage  and  sanitary  eonditioas,  and  from  the  board  of 
fire-wardens  showing  the  stoves,  washing,  and  drying  apparatus  are  in* 
good  condition,  and  not  dangerous  to  surroundii^  property  from  fire, 
etc. 

The  order  also  fixes  and  designates  certain  hours  of  the  night  within 
which  washing  and  ironing  shall  not  be  carried  on. 

The  prominent  features  of  the  order  consists  in  the  limits  which  it 
fixes  within  which  certain  restrictions  apply.  All  of  these  provisions  may 
with  propriety  be  enforced,  and  the  necessity  still  exist,  in  the  densely 
settled  portions  of  the  town,  for  this  business  to  be  conducted  only  in 
buildings  of  brick  or  stone. 

As  order  No.  1569  is  not  expressly  repealed  by  order  1767,  and  as 
the  latter  is  not  repugnant  to,  or  inconsistent  with,  the  former,  we  are 
of  opinion  it  did  not  repeal  the  former  by  implication,  and  that  section 
1  of  order  No.  1569  is  still  in  full  force  and  efiect,  and  applicable  alike 
to  all  classes  and  conditions  of  men  engaged,  or  to  engage,  in  the  busi* 
ness  therein  indicated. 

We  have  not  deemed  it  necessary  to  discuss  the  question  in  the  light 
of  supposed  infringement  of  petitioner's  rights  under  the  constitution 
of  the  United  States,  for  the  reason  that  we  think  the  principles  upon 
which  contention  on  that  head  can  be  based  have  in  emet  been  set  at 
rest  by  the  cases  of  Barbier  v.  Connolly,  118  U.  S.  27,  and  Soon  Hing 
V.  Crowley,  Id.  703. 

That  this  class  of  orders  are  not  repugnant  to  our  state  constitution 
need  not  now  be  discussed,  as  their  valimty  with  reference  to  that  in- 
strument has  been  sustained  in  Ex  parte  Mount,  5  West  Coast  Bep. 
575;  Ex  parte  Moynier,  «5  Cal.  33;  Ei  parte  Walters,  Id.  269. 

A  regulation  which  applies  alike  to  all  persons  engaged  in  a  given 

Sursuit,  without  distinction  as  to  nationality,  residence,  age,  sex,  or  con- 
ition,  is  not,  when  otherwise  regular  and  valid,  subject  to  the  criticism 
of  being  in.  violation  of  treaty  ooligations  existing  between  the  United 
States  and  China 

We  are  of  opinion  the  petitioner  should  be  remanded  to  the  custody 
of  the  sheriff. 

Belcheb,  C.  C,  and  Foote,  C,  concurred. 

By  the  CoUBT.  For  the  reasons  given  in  the  foregoing  opinion  the 
petitioner  is  remanded  to  the  custody  of  the  sheriff 
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No.  8,508. 

Lawrence  v,  Doolan,  Administrator,  et  al. 

In  Bank.    Filed  December  $8,  1885, 

Tax  Collegtob  of  San  Fbancisco — Liability  for  A-samsMKNTS  for  Outsidi 
Lands. — For  money  paid  to  a  tax  collector  of  the  city  and  county  of  San  Francisco,  in 
payment  of  an  assessment  levied  nnder  order  800  of  the  board  of  SQperviaors,  the  tax 
ooUeotor's  liability  to  a  claimant  thereof  was  as  tax  collector  and  not  as  an  individnal,  and 
it  was  his  duty  to  pay  it  to  such  claimant  npon  demand. 

The  Same— Stat (jtb  of  Limitations,  When  Runs  against  Claimant. — The  stat- 
ute of  limitations  did  not  commence  to  run  against  such  claimant,  and  in  favor  of  the 
sureties  on  the  bond  of  the  tax  collector,  until  it  was  judiciailv  detennined  whether  or 
•not  the  claimant  was  the  person  to  whom  the  city  would  deed  the  land  assessed,  and 
might  take  the  money  paid  to  the  tax  collector  and  apply  it  to  the  purpose  contemplated 
by  order  No.  800,  and  the  acts  of  the  legislature  of  March  27,  1808,  and  of  March  14, 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and  county 
of  San  Francisco,  entered  in  favor  of  the  def endanta  The  opinion 
states  the  facts.  The  opinion  in  department  is  reported  in  5  West 
Coast  Rep.  156. 

E.  A,  Lawrence,  for  the  appellant. 

Joseph  M.  Nouguea,  Mastic^  Belcher  &  Mastic,  E.  W.  McOraw/TvJly 
iZ.  Wise,  A.  Heynemann  and  J.  L,  Mwrphy,  for  the  respondents. 

FoOTE,  C.  In  the  petition  for  rehearing  the  opinion  of  department 
two,  heretofore  delivered  and  found  in  5  West  Coast  Rep.  156,  is  not 
controverted,  in  so  far  as  it  determines  that  there  was  no  misjoinder  of 
parties  defendant,  and  that  two  causes  of  action  were  not  improperly 
joined.  But  it  is  claimed  that  the  conclusion  there  arrived  at  was  not 
sound,  in  that  it  declared  the  sureties  of  Austin,  the  tax  collector,  were 
responsible  for  the  money  received  by  him,  in  his  official  capacity,  from 
Mrs.  Lawrence,  the  plaintiff,  and  that  the  statute  of  limitations  did  not 
bar  her  right  of  action  against  them. 

In  reference  te  the  duties  of  the  tax  collector  in  a  matter  of  this 
kind,  where  the  action  was  brought  against  him  alone,  this  lan£;uage 
is  used  by  this  court  in  Randall  v.  Austin,  46  CaL  62:  "  Practiciuly  it 
is  a  mere  deposit  of  the  taxes  and  assessmente  by  each  to  await  the 
result  of  the  controversy  in  the  courts,  and  though  it  is  not  expressly 

Provided  that  the  unsuccessful  party  may  withdraw  his  deposit,  we 
ave  not  the  least  doubt  that  such  was  the  intention  of  the  legislature. 
It  could  not  have  been  intended  that  the  taxes  and  assessments  should 
be  twice  paid,  as  we  think  is  perfectly  apparent  from  the  whole  scope 
and  spirit  of  the  act. 

"  When  it  appeared  from  the  record  of  the  proceedings  of  the  board 
that  the  controversy  was  ended  the  unsuccessful  party  was  entitled  to 
withdraw  his  deposit  If  the  consent  of  the  Doard  was  necessary 
before  he  could  withdraw  the  money,  the  plaintiff  in  this  case  obtained 
it.  His  petition  te  that  effect  was  granteo,  and  the  derk  was  directed 
to  return  his  papers,  including  the  tex  collector's  reoeipta. 

"  This  was  a  sufficient  authority  to  the  defendant  to  refund  the 
money,  and  would  have  protected  him  from  further  responsibility. 
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• 
**  The  role  thiat  voluntary  payments  cannot  be  recovered  back  has  no 
application  to  the  case,  nor  is  there  any  force  in  the  argument  that  the 
action  should  have  been  brought  against  the  city  and  county  instead 
of  the  tax  collector." 

In  the  ease  in  hand  the  demurrer  admits  that  the  money  was  never 
paid  over  to  the  city,  and  if  it  was  his  duty  so  to  do,  which  we  do  not 
now  decide,  the  tax  collector  nevertheless,  by  not  paying  it  over,  was 
responsible  to  the  rightful  owner. 
Are  his  sureties  on  his  official  bond  responsible  in  this  action  ? 
It  is  alleged  in  the  complaint,  and  admitted  by  the  demurrer,  that 
Austin  entered  upon  his  duties  as  tax  collector  on  the  twenty-third  of 
November,  1868;  that  he  executed  his  bond,  with  the  defendants, 
except  the  city  and  county  of  San  Francisco,  as  sureties,  on  that  day, 
and  that  the  conditions  of  this  bond  were  for  the  faithful  performance 
and  execution  of  the  duties  of  tax  collector  of  the  city  and  county  of 
San  Francisco  as  required  by  law  then  existing,  as  well  as  those  which 
might  be  required  by  any  law  enacted  subsequently  to  the  execution 
of  said  bond.  That  the  moneys  assessed  to  plaintiff  under  order  800 
were  paid  to  Austin  on  the  third  day  of  March,  1870,  for  which  on 
that  day  his  receipt  was  given  in  writing. 

As  we  have  seen,  the  law  by  which  the  duty  of  collecting  such  assess- 
ments was  imposed  upon  Austin,  as  tax  collector,  was  enacted  on  the 
twenty-seventn  of  March,  1868. 

This  was  about  nine  months  before  he  gave  his  bond  with  sureties. 

As  we  understand  the  decision  of  this  court  in  Bandall  v.  Austin,  it 

declared  iTUer  alia  that  the  latter  s  responsibility  to  a  claimant  of  such 

moneys  as  those  now  in  controversy  was  as  tax  collector,  and  not  as  an 

individuaL 

That  being  so,  such  cause  of  adion  must  necessarily  flow  from  the 

violation  of  a  duty  as  such  officer,  for  the  due  and  proper  performance 

of  which  his  sureties  have  obligated  themselves  to  be  responsibia 

Austin  as  tax  collector  received  the  plaintiff's  money,  and  neitner  paid 

it  to  the  city  and  county  treasure  nor  to  her.     It  was  his  duty  as 

tax  collector,  the  city  and  county  having  absolved  him  from  all  respon- 

8ibility»  to  have  paid  it  to  the  plaintiff  on  her  demand.    And  it  makes 

no  lai^^ArUl  difference  whether  this  duty  was  imposed  by  the  act  of 

1868,  passed  before  he-  executed  his  bond,  or  under  that  of  1870, 

enactea  after  that  occurrence.    His  sureties  undertook  to  be  responsi* 

ble  for  the  due  performance  of  all  such  duties  as  were  imposed  upon 

Austin  by  virtue  of  his  office,  whether  the  same  were  attached  to  it, 

as  such,  before  or  after  the  bond  was  exwated:  People  v.  Edwards,  9 

CaL  292. 

As  to  the  statute  of  limitations,  we  think  it  very  clear  that  the 
plaintiff  had  no  right  to  bring  an  action  for  her  money  until  it  was 
judidaUy  determined  whether  or  not  she  was  the  person  to  whom  the 
dty  would  deed  the  land,  and  might  take  the  money  she  had  paid  into 
tho  tax  coll^etor,  tod  apply  it  ta  the  purpose  contemplated  oy  order 
Ko.  800  and  the  aets  of  the  legidature,  auprcu 
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When  in  February,  1878,  it  was  thus  determined  that  she  had  no 
right  to  demand  of  the  city  a  deed  to  the  lands  in  controversy  between 
her  and  Ballou,  sl\e  could  then  have  demanded  her  money,  and  her 
right  of  action  accruech 

The  present  action  was  commenced  January  14,  1880,  and  was  not 
barred  by  the  statute  of  limitations. 

We  are  of  opinion  that  in  this  action  the  sureties  were  liable  to  the 
plaintiff,  and  concur  fully  in  the  opinion  of  department  two  of  this 
court,  sv/pra^  that  the  judgment  should  be  reversed  and  cause  remanded, 
with  directions  to  overrule  the  demurrer,  with  leave  to  answer. 

Belcher,  C.  C,  and  Seabi^,  C,  concurred. 

By  the  C!oUBT.  For  the  reasons  given  in  the  foregoing  opinion, 
judgment  reversed  and  cause  remanded,  with  direction  to  dvenule  the 
demurrer,  with  leave  to  defendants  to  answer. 


Ko.  9,341. 
Dillon  v.  Saloude  st  al. 

DepartmaU  One,    Filed  December  $8^  1886^. 

PuBCHAs's  07  State  Lands— 4)ohtist  bbtwsxn  Afpuoanis — ^AuMAnons  ot  Pliad- 
xxos. — In  an  action  to  determine  a  contest,  arising  in  the  sarveyor-ffoneral's  offioo,  as  to 
which  of  the  parties  is  entitled  to  purchase  certain  school  land  from  the  state,  each  party 
is  an  aotor,  and  must  state  in  his  pleadings  all  the  facts  npon  which  he  relies  as  showing 
his  right  to  become  the  purchaser,  and  the  steps  he  has  taken  to  avail  himself  of  and 
secure  his  right  to  make  the  purcha[se;  and  failing  so  to  do,  he  has  no  standing  in  court 

Thx  Samk— Lands  mot  Fit  fob  Cdltivatiom — Actual  Settler. — Article  17.  section 
3  of  the  constitution  of  1879,  providins  that  '*  lands  belonging  to  the  state,  which  are 
suitable  for  cultivation,  shall  be  granted  only  to  actual  settlers,"  prohibits  the  sale  of 
any  land  belonging  to  the  state,  which  is  suitable  for  cultivation,  to  one  who  is  not  an 
actual  settler  thereon,  even  though  his  application  to  purchase  was  made  before  the  ooa- 
stitution  was  adopted,  and  when  settlement  was  not  required.  But  it  does  not  prohibit 
the  sale  of  land  to  one  who  was  an  actual  settler  thereon,  though  the  &ot  of  his  settle- 
ment was  not  stated  in  the  affidavit  accompanying  bis  application,  nor  does  it  prBveat, 
or  in  any  way  affect,  the  sale  of  lands  which  were  not  suitable  for  cultivation. 

l^x  Samb^-Applioation  vob  Pcbchasb— Ooktxnts  ov. — Section  3495  of  the  political 
code,  as  amended  in  1880,  rec^uiring  that  anjr  one  desiring  to  purchase  any  portion  of  a 
sixteenth  or  thirty-sixth  section  shall  state  in  his  affidaYit,  among  other  things,  "that 
he  is  an  actual  settler  thereon,**  does  not  cancel  or  make  void  any  application  to  purchase 
theretofore  filed.  It  applies  only  to  applioations  thereafter  to  m  made,  and  leaves  thoss 
before  made  as  they  would  have  been  if  the  amendment  had  not  been  passed. 

Thb  Same. — An  application  to  purchase  stata  lands,  not  fit  for  cultivation,  made  prior 
to  the  amendment  of  1880  to  section  3495  of  the  political  code,  was  not  required  to  state 
that  the  applicant  was  an  actual  settler  on  the  land. 

Appeal  from  a  judgment  of  the  superior  court  of  Mendocino  county, 
entered  in  favor  of  the  plaintiff.    The  opinion  states  the  facta. 

r.  Z.  Carothera  and  E.  D.  Sawyer,  for  the  appellant 

J.  A.  Cooper,  for  the  respondent. 

Belchee,  C.  C.  This  action  was  commenced  to  determine  a  contest 
arising  in  the  surveyor-general's  office,  and  referred  to  tiie  court  below 
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gR  to  which  of  the  parties  was  entitled  to  purchase  irom  the  State  a 
certain  half -section  of  school  land. 

In  the  complaint  it  is  alleged  that  the  plaintiff  made  his  application 
to  purchase  the  land  on  the  thirteenth  day  of  February,  1888,  and  filed 
therewith  his  affidavit,  setting  forth  all  the  facts  required  by  the  statute 
at  that  time,  and  among  others  that  he  was  an  actual  settler  on  the  land; 
that  the  defendant  Saloude  filed  his  affidavit  and  application  to  purchase 
the  land  on  the  twenty-third  day  of  October,  1875,  but  that  he  never 
at  any  time  was  a  settler  thereon,  or  in  the  occupation  of  any  part 
thereof;  that  the  defendant  St  Leger  filed  his  affidavit  and  application 
to  purchase  the  land  on  the  tenth  day  of  April,  1877,  but  that  ne  never 
was  a  settler  thereon,  never  resided  thereon,  and  never  was  in  the  oc- 
cupation of  an  V  part  thereof. 

The  complamt  did  not  allege  that  the  land  was  suitable  for  cultiva- 
tion. 

The  defendant  Saloude  demurred  to  the  complaint,  and  his  demurrer 
was  overruled,  and  thereupon  he  declined  to  answer. 

The  defendant  Si  Leger  answered,  setting  up  his  application  to  pur- 
chase the  land  on  the  tenth  day  of  April,  1877,  and  the  facts  stated  in 
his  affidavit,  which  were  all  the  facts  required  by  the  statute  then  in 
force  to  be  stated.  He  then  alleged  that  the  land  was  not  suitable  for 
cultivation,  but  did  not  allege  that  he  was  ever  a  settler  thereon. 

The  plaintiff  demurred  to  the  answer,  on  the  ^ound  that  it  did  not 
state  facts  sufficient  to  constitute  a  defense  to  tne  action,  or  to  show 
that  the  defendant  was  entitled  to  purchase  the  land  in  controversy. 

The  court  sustained  the  demurrer,  and  thereupon,  after  hearing  tes- 
timony on  the  part  of  the  plaintiff,  entered  judgment  that  the  plaintiff 
was,  and  the  defendants  were  not,  entitled  to  purchase  the  land  from 
the  state. 

The  appeal  is  by  St  Leger  from  this  judgment. 

The  onfy  question  presented  for  decision  is,Did  the  answer  of  theappel- 
knt  state  facts,  whicn,  being  proved,  entitled  him  to  purchase  the  land  ? 

In  cases  of  this  kind  each  party  is  an  actor,  and  "must  state  in  his 
pleadings  all  the  facts  upon  which  he  relies  as  showing  his  right  to 
become  the  purchaser,  and  the  steps  he  has  taken  to  avail  himself  of 
and  secure  his  right  to  make  the  purchase,''  and  failing  to  do  that  he 
has  no  standing  in  court:  Cadierque  v.  Duran,  49  Cal.  356;  Ramsey  v. 
Floumoy,  56  Id.  260. 

It  is  not  denied  that  appellant's  application  was  in  all  respects 
proper  and  sufficient  at  the  time  it  was  made,  but  it  is  claimed  that 
after  the  adoption  of  the  new  constitution  in  1879,  and  the  amendment 
of  section  3495  of  the  political  code,  on  the  twenty-eighth  of  April, 
1880,  the  land  could  only  be. sold  to  an  actual  settler  thereon,  and. that 
as  appellant's  answer  failed  to  state  that  he  was  an  actual  settler  on 
the  land,  it  was  wholly  insufficient 

In  support  of  this  view,  counsel  for  respondent  cites  Johnson  v. 
Squires,  56  Cal.  103;  and  Urton  v.  Wilson,  65  Id.  11. 

The  oonstitution  provides  that  "lands  belonging  to  this  state,  which 
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are  suitable  for  cultivation,  shall  be  granted  only  to  actual  settlers:" 
Art.  17,  sec.  3. 

This  prohibited  and  made  unlawful  the  sale  of  any  land  belonging 
to  the  state,  which  was  suitable  for  cultivation,  to  one  who  was  not  an 
actual  settler  thereon,  even  though  his  application  to  purchase  it 
was  made  before  the  constitution  was  adopted,  and  when  settlement  was 
not  required  But  it  did  not  prohibit  the  sale  of  land  to  one  who  was 
an  actual  settler  thereon,  though  the  fact  of  his  settlemeiit  was  not 
stated  in  the  affidavit  accompanying  hia  appUcation. 

Nor  did  it  prevent,  or  in  any  way  affect  the  sale  of  lands  which 
were  not  suitable  for  cultivation. 

Section  8495  of  the  political  code,  as  amended  in  1880,  requires  that 
any  one  desiring  to  purchase  any  portion  of  a  sixteenth  or  thirty-sixth 
section  shall  state  in  his  affidavit,  among  other  things,  "that  he  is  an 
actual  settler  thereon ;  .  .  .  .  that  he  desires  to  purchase  the  same  for 
his  owji'Use  and  benefit,  and  for  the  use  and  benefit  of  no  other  person 
or  persons  whomsoever ;  a^d  that  he  has  made  no  contract  or  agree- 
ment to  sell  the  same." 

The  words  quoted  were  added  to  the  section,  and  "  are  to  be  con- 
sidered as  having  been  enacted  at  the  time  of  the  amendment,"  while 
"  the  portions  which  are  not  altered  are  to  be  considered  as  having 
been  the  law  from  the  time  when  they  were  enacted : "  PoL  Code,  sec. 
325.  ' 

While  the  state  may  sell  its  lands  to  whom  it  pleases,  and  upon  sach 
terms  and  conditions  as  it  chooses  to  prescribe,  there  is  nothing  in  the 
amendment  showing  any  intention  on  the  part  of  the  legislature  to 
cancel  or  make  void  any  application  theretofore  filed. 

The  amendment  appUes  only  to  applications  thereafter  to  be  made, 
and  leaves  those  before  made  as  they  would  have  been  if  the  amend- 
ment had  not  been  passed. 

This  being  so,  the  facts  stated  in  appellant's  answer  were  sufficient, 
and  he  was  entitled  to  purchase  the  land,  his  other  averments  being 
true,  if  it  was  not  suitable  for  cultivation.  Whether  it  was  suitable 
for  cultivation  or  not  was  a  question  of  fact,,  which  should  have  been 
found  by  the  court 

The  cases  cited  by  counsel  for  respondent  are  not  in  conflict  with 
the  views  here  expressed.  In  neither  of  them  was  it  claimed  that  the 
land  was  not  suitable  for  cultivation,  and  the  cases  were,  therefore,  de- 
cided upon  the- assumption  that.it  was  suitable 

We  tqlpk  the  court  erred  in  sustaining  the  demurrer  to  the  answer, 
and  the  judgment  should  therefore  be  reversed. 

Seakls,  C,  and  Foots,  C,  concurred. 

By  the  CotJRT.  For  the  reasons  given  in  the  foregoing  opmion  the 
judgment  is  reversed,  with  directions  to  overrule  the  demurrer  to  the 
answer. 
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Ko.  9,320. 

In  re  Estate  of  Moore,  Deceased. 

Dtpartment  One.    lUed  December  £8,  1885, 

Is^Asrm  OF  OmoiK— Vacanct,  when  Cbea^d— GoMMiadioN  ov  Luhaot. — Section 
966  of  the  political  code,  providing  that  an  office  becomes  vacant  on  the  happening  of  the 
incumbents  insanity,  * 'found  upon  a  commission  of  luuLcy  issued  to  determine  the  fact,*' 
only  applies  to  a  commission  issued  out  of  chancery,  and  not  to  the  ordinary  statutory 
proceeding  taken  to  send  a  person  to  the  insane  asylum. 

Ths  Same— Insak ITT  ov  Admikistkator — Commitment  to  Astlum— Vacancy  in 
Administration. — The  commitment  of  an  administrator  to  the  insane  asylum  does  not 
create  an  entire  vacancy  in  the  administration  of  the  estate,  under  sections  1425  and 
1428  of  the  oode  of  civil  procedure.  During  such  commitment  the  administrator  is  inca- 
pable of  executing  his  trust;  but  when  hi^  incapacity  had  been  removed  and  he  had  again 
entered  upon  the  discharge  of  his  duties  as  administrator,  a  petition  asking  for  the 
appointment  of  another  person,  on  account  of  the  former  incapacity  of  the  administrator, 
comes  too  Ute. 

Appeal  from  an  order  of  the  superior  court  of  Santa  Cruz  county 
refusing  a  petition  for  the  appointment  of  an  administratrix.  The 
opinion  states  the  facts. 

C  B.  Younger  and  F,  J,  McCann,  for  the  appellant 

J<An  O.  Hall  and  Arthur  Rogers,  for  the  respondent. 

Belchkr,  C.  C.  This  is  an  appeal  by  Helen  M.  Moore  from  an  order 
refusing  to  appoint  her  administratrix  of  the  estate  of  her  deceased 
husband.     The  facts,  as  shown  by  the  record,  are  as  follows: 

William  H.  Moore  died  intestate  in  the  month  of  October,  1871,  leav- 
ing a  widow  and  five  minor  children,  four  of  whom  were  the  issue  of  a 
former  marriage.  He  resided  at  the  time  of  his  death  in  the  county  of 
Santa  Cruz,  and  leEt  estate,  real  and  personal,  therein. 

In  March,  1872,  Thomas  W.  Moore,  a  brother  of  deceased,  was  ap- 
pointed, at  the  request  of  the  widow,  administrator  of  the  estate.  He 
at  ODce  qualified  and  entered  upon  the  discharge  of  his  duties  as  admin- 
istrator, and  continued  to  act  as  such  until  the  twenty-eighth  day  of 
April,  1881,  when,  by  order  of  one  of  the  judges  of  the  superior  court 
of  the  city  and  county  of  San  Francisco,  he  was  sent  to  the  Napa  state 
asylum  for  the  insane  as  an  insane  person.  He  remained  in  the  asylum 
until  the  twenty-eighth  day  of  December  foUowing,  when  he  left  it 
with  the  ccHisent  of  the  resident  physician,  cured. 

On  the  twentieth  of  April,  1882,  be  received  from  the  resident  phy- 
sician a  certificate  of  discharge  from  the  asylum,  and  on  the  twenty- 
fifth  of  July,  1882,  in  a  proceeding  commenced  in  the  superior  court  of 
the  city  and  county  of  San  Francisco,  under  the  provisions  of  section 
1766  of  the  code  of  civil  procedure,  he  was  by  the  court  found  and 
adjudged  to  be  of  sound  mind,  and  capable  of  taking  care  of  himself 
and  bis  property. 

No  other  administrator  being  appointed,  after  he  left  the  asylum  he 
continued  to  act  as  administrator  of  the  estate,  and  on  the  sixteenth  of 
September,  1882,  he  filed  his  account  of  his  administration  from  its 
commencement  To  this  account  Willie  Moore,  minor  son  of  the  peti- 
tioner here,  filed  objections  on  the  eleventh  day  of  October,  1882. 
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The  issue  growing  out  of  the  account  and  objectioas  were  subse- 
quently tried  and  submitted  to  the  court,  but  on  tne  twentieth  day  of 
April,  1883,  when  this  case  was  tried,  had  not  been  decided. 

On  the  sixteenth  day  of  March,  1883,  Helen  M.  Moore,  the  widow  of 
deceased,  presented  her  petition  to  the  court  below,  setting  forUi, 
among  other  things,  that  Thomas  W.  Moore  was  committed  to  an 
insane  asylum,  and  since  that  time  no  order  had  been  made  appoini- 
ing  any  person  as  the  administrator  of  the  estate  of  William  H.  Moore, 
deceased;  that  the  estate  was  still  unsettled  and  undistributed;  that  no 
account  of  Thomas  W.  Moore's  administration  of  the  estate  had  been 
settled  or  allowed;  aud  praying  that  she  be  appointed  administratrix 
of  the  estate,  and  that  letters  be  issued  to  her. 

Thomas  W.  Moore  answered  to  the  petition,  and  upon  the  issues 
thus  raised,  the  case  was  tried  and  the  prayer  of  the  petition  denied. 

The  question  for  decision  is,  Did  the  fact  that  the  respondent  was 
sent  to  an  insane  asylum  create  an  absolute  vacancy  in  the  administra- 
torship of  the  estate  ?  If  not,  the  appellant,  having  renounced  her 
right  to  administer  in  favor  of  the  respondent,  cannot  now  retract  her 
renunciation,  and  her  petition  for  letters  was  properly  denied :  Estate 
of  Kirtlam,  16  Cal.  162;  Estate  of  Hamilton,  34  Id.  464;  Estate  of 
Keam,  56  Id.  407. 

In  support  of  her  contention,  the  appellant  cites  section  996  of  the 
political  code,  and  sections  1425  and  1426  of  the  code  of  civil  procedure. 

The  section  cited  from  the  political  code  provides  that  an  office 
becomes  vacant  on  the  happening  of  the  incumbent's  insanity  "found 
upon  a  commission  of  lunacy  issued  to  determine  the  fact."  That  sec- 
tion is  not  in  point,  for,  conceding  that  it  applies  to  officers  of  court, 
such  as  administrators  and  receivers,  and  is  not  confined,  as  claimed  by 
respondent,  to  officfers  of  a  political  character,  f«till  the  insanity  must  be 
found  by  a  commission  of  lunacy.  That  is  a  conmiission  issued  out  of 
chancery,  and  is  not  the  ordinary  proceeding  taken  to  send  one  to  an 
insane  asylum:  1  Burrill's  Law  Diet.  318;  opinion  of  Lewis,  J.,  in 
State  V.  McClintock,  5  Nev.  329. 

The  sections  cited  from  the  code  of  civil  procedure  provide  that  if 
one  of  several  executors  or  administrators  dies,  becomes  lunatic,  is  con- 
victed of  an  infamous  crime,  or  otherwise  becomes  incapable  of  execut- 
ing the  trust,  the  remaining  executors  or  administrators  mast  proceed 
to  complete  the  execution  of  the  will  or  administration;  and  if  all  the 
executors  or  administrators  die  or  become  incapable,  the  court  musl 
issue  letters  to  others. 

Under  these  sections  we  do  not  think  an  entire  vacancy  in  the 
administration  of  the  estate  was  created  when  the  respondent  was  sent 
to  the  asylum.  He  became  incapable  of  executing  the  trust  for  the 
time  being,  and  if  during  that  time  the  appellant  had  petitioned  for 
letters  she  would  doubtless  have  received  them.  But  when  his  incapa- 
bility was  removed,  and  he  had  again  entered  upon  the  discharge  of 
his  duties  as  administrator,  and  had  been  recognized  as  such  by  the 
court  and  others,  we  think  the  petition  came  too  late. 
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The  order  should  be  affirmed 

FooTE,  C,  and  Sisarls,  C,  concurred. 

By  the  COUBT.    For  the  reasons  given  in  the-  foregoing  opinion  the 
order  is  affirmed. 


No.  9,133. 

DonoHERTT  V.  Nevada  Bank  of  San  Francisco. 

DepartmeiU  One,    Filed  December  B8, 1886, 

Ofeniko  Default  JirBOicsNT — Disobbtion  ov  Couiit.—- It  is  within  the  legal  discre- 
tion of  the  trial  court  to  grant  motions  to  open  defaults,  or  the  contrary,  and  in  the 
absence  of  an  abuse  of  such  discretion  its  action  will  not  be  reversed. 

Thb  Samk — ExousABLS  Absbnob  of  Attobmbt—Suspsibb. --Where  judgment  by 
de&Lult  is  taken  a^jsinst  the  defendant,  in  his  absence  and  that  of  his  counsel,  an  order 
setting  aside  such  judgment  will  not  be  reversed,  if  it  appears  that  the  absence  of  conn- 
ael  was  dae  to  his  excusable  neglect,  and  that  he  was  taken  by  surprise. 

Appeal  from  an  order  of  the  superior  court  of  the  city  and  county 
of  San  Francisco  opening  a  default  judgment  The  opinion  states  the 
factsr 

J.  G.  Bates,  for  the  appellant 

W.  H.  L.  Barnea,  for  the  respondent 

Foots,  C.  This  is  an  appeal  from  an  order  vacating  a  judgment 
obtained  against  the  def  enoant  in  its  absence  and  that  of  its  counsel 

The  notice  that  a  motion  would  be  made  to  set  aside  the  judgment 
stated  the  ground  thereof  to  be  "  that  the  same  was  rendered  improvi- 
dently,  and  that  the  defendant  has  a  good  and  substantial  defense  to 
said  action  on  its  merits." 

J.  C.  Flood  made  an  affidavit,  which  was  duly  served,  filed,  and  read, 
in  support  of  the  motion,  which,  among  other  things,  contained  this 
statement :  "  That  ^e  is  an  officer,  to  wit,  the  president,  of  the  said 
defendant  in  the  above-entitled  action;  that  he  has  fully  and  fairly 
stated  the  case  in  said  action  to  W.  H.  L.  Barnes,  esq.,  his  attorney  and 
counselor,  residing  in  said  city  and  county,  his  office  being  426  Califor- 
nia street  therein,  and  after  such  statement  he  is  advised  by  his  coun- 
selor and  verily  believes  that  he  has  a  good  and  substantial  defense  on 
the  merits  to  said  action." 

F.  V.  Bell,  the  managing  clerk  of  W.  H.  L.  Barnes,  esq.,  who  seems  to 
have  attended  to  the  matter  in  hand  for  his  principal,  made  affidavit 
which  showed  that  the  plaintiff  had  not  been  active  in  bringing  the 
cause  on  for  trial,  but  the  defendant  had;  that  by  a  mistake  this  cause 
did  not  appear  upon  the  calendar  on  the  day  set  for  its  trial,  and  that 
intending  to  serve  a  second  notice  to  set  the  case  for  trial  at  another 
day,  supposing  the  first  notice  had  been  mislaid  by  the  clerk  of  the 
court,  he  found  that  judgment  had  already  been  entered;  that  he  had 
no  knowledge  of  any  day  having  been  set  for  the  trial  of  this  cause 
other  than  the  date  mentioned  in  the  notice  he  had  given,  and  there- 
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fore  could  not  and  did  not  appear;  that  he  was  familiar  with  the  case, 
and  verily  believes  the  defendant  has  a  good  and  substantial  defense 
on  the  merits  of  said  action. 

This  court  has  often  held  that  it  is  within  the  le^al  discretion  of  a 
trial  court  to  grant  motions  to  open  defaults,  or  the  contrary,  and  that 
in  the  absence  of  an  abuse  of  such  discretion  by  that  tribunal  its  action 
should  not  be  reversed. 

It  has  even  said  this^  speaking  of  the  province  of  a  trial  court: 
"  When  the  circumstances  are  such  as  to  leaa  the  court  to  hesitate  upon 
the  motion  to  open  the  default,  it  is  better,  as  a  general  rule,  that  the 
doubt  should  be  resolved  in  favor  df  the  application: "  Watson  v.  S.  F. 
&  H.  B.  R  R  Co.,  41  Cal.  17 ;  see  also  Wood  v.  Backus,  20  Id.  138. 

In  the  case  in  hand  it  seems  to  us  that  the  judge  below,  from  the 
affidavits,  might  reasonably  have  inferred  that  the  attorney  of  the  de- 
fendant was  taken  by  surprise,  and  that  the  judgment  was  obtained 
through  his  excusable  neglect;  that  the  defendant  had  a  meritorious 
defense,  and  had  been  so  informed  by  counsel.  It  may.  be  that,  strictly 
speaking,  those  affidavits  might  have  been  more  technically  and  nicely 
drawn,  and  such  is  the  better  practice,  but  it  is  not  always  possible. 

The  court  below  exercised  a  reasonable  and  legal  discretion,  and  did 
so  in  consonance  with  the  Heretofore  expressed  opinions  of  this  court, 
that  section  473,  code  of  civil  procedure,  should  be  liberally  construed 
to  meet  the  ends  of  justice,  and  we  are  of  opinion  that  its  order  in  the 
premises  should  be  affirmed. 

Belcher,  C.  C,  and  Seabls,  C,  concurred. 

By  the  Coubt.  For  the  reasons  given  in  th&  foregoing  opinion  the 
order  is  affirmed. 

Detaitlt,  weev  mat  bb  Opskkd. — It  is  uo  abuse  of  discretion  for  a  court  to  set  aside 
A  default  judgment,  rendered  in  the  absence  of  opposing  counsel  througli  a  misapprehen- 
sion as  to  when  the  trial  would  occur:  Cuneron  v.  Carroll,  7  West  Coast  Bap.  5tt7. 


Ko.  9,0S8. 

NissEN  V.  Bendixsek. 

Department  One.    Filed  December  £8,  1886, 

Husband's  Liability  tob  Negssharies  For^tished  Witb — Liabilttt,  how  Allbokd. 
The  complaint,  in  an  action  brought  a^i^nst  a  husband  for  necessaries  furnished  his  wife, 
under  section  174  of  the  civil  code,  must  allege  that  the  goods  were  sold  and  delivered 
to  the  defendant.  An  averment  in  respect  to  furnishing  the  goods  to  the  wife,  etc.,  is  not 
sufficient.  The  absence  of  such  necessary  averment  may  be  taken  advantage  of  on  appeal, 
although  no  demurrer  to  the  complaint  was  filed. 

Appeal  from  a  judgment  of  the  superior  court  of  Humbcddt  connty, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  defend* 
ant  a  new  trial    The  opinion  states  the  facts. 

8.  M.  Buck  and  Cope  <&  Boyd,  for  the  appellant. 

J.  J,  De  Haven  and  Charles  F,  HarUon,  for  the  respondent. 
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FooTE,  C.  This  action  was  brought  against  a  husband  for  neces- 
saries furnished  his  wife,  under  the  provisions  of  section  174,  civil 
code.  A  jury  being  waived,  the  court  rendered  judgment  in  favor  of 
the  plaintiff  for  part  of  his  demand.  From  that,  and  from  an  order 
refusing  him  a  new  trial,  defendant  Bendixsen  appeals. 

The  testimony  of  the  plaintiffs  witnesses  was  all  •  by  depositions. 
The  defendant  appeared  and  gave  evidence  in  open  court.  There  is  a 
conflict  in  their  testimony.  When  this  is  the  case,  it  is  a  settled  rule 
of  law,  as  declared  by  tnis  court  in  numerous  instances,  that  for  such 
reason  filone  a  Judgment  will  not  be  reversed. 

But  the  further  point  is  made  that  the  complaint  therein  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  will  not  sup- 
port a  judgment  such  as  the  one  rendered. 

It  is  claimed  that  although  section  174  of  the  civil  code^ves  a 
right  of  action  it  confers  no  other  or  greater  right  than  that^which 
existed  at  common  law,  and  that  it  did  not  intend  to  change,  nor  does 
it  change,  the  rule  of  pleading  as  to  averments  which  were  necessary 
in  such  a  «ase  at  common  law. 

The  compaint  does  not  allege  that  the  articles  were  sold  to  the  hus- 
band defendant,  or  that  they  were  furnished  his  wife  upon  his  credit 

Upon  a  pleading  resembling  the  one  in  hand  the  opinion  of  this 
court  was  expressed  in  Jacobs  v.  Scott,  53  Gal.  74,  as  follows:  "The 
complaint  does  not  allege  a  sale  and  delivery  of  goods  to  defendant. 
Whether  the  defendant  is  liable  for  the  goods  furnished  to  the  wife  or 
not,  it  is  certain  that  plaintiffs  cannot  recover  against  him  their  value, 
in  the  absence  of  an  averment  that  they  were  sold  and'  delivered  to 
him.  If  she  was  authorized  by  reason  of  her  relation  to  her  husband, 
the  nature  and  character  of  the  goods,  and  the  husband  s  circumstances 
to  purchase  them,  the  goods  were  in  law  sold  to  defendant,  and  the 
averments  should  have  been  to  that  effect.  The  averments  in  respect 
to  furnishing  the  goods  to  his  wife,  eta,  might  have  been  omitted  as 
mere  evidence,  and  not  the  statement  of  ultimate  facts." 

In  the  case  under  consideration  no  demurrer  to  the  complaint  was 
filed,  but  under  section  434  of  the  code  of  civil  procedure  the  objection 
now  taken  to  that  pleading  may  be  entertained  by  this  court 

We  are  of  opinion  that  the  judgment  and  order  should  be  reversed, 
and  cause  remanded,  with  leave  to  the  plaintiff,  if  so  minded,  to  amend 
his  complaint 

B£l«CH£R,  C.  C,  and  Seabls,  0.,  concurred. 

By  the  CtoURT.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  reversed  and  cause  remanded,  with  leave  to 
plaintiff,  if  so  advised,  to  amend  his  complaint 

Hcssaxd's  Liabiijty  for  Nbcessabibs  Fcrnishbd  WiriL— It  is  a  well-establiahed 
principle  of  the  oommon  law,  and  has  been  recognized  by  statnte  in  many  of  the  United 
otatea,  that  a  hosband,  to  long  as  the  wife  has  not  forfeited  her  right  by  adultery  or 
elopement,  is  bound  to  supply  her  with  the  necessaries  of  life.  This  rale  is  gen«n^ly 
loaffht  to  be  applied  where  the  husband  and  wife  are  shown  not  to  live  amicably  with 
each  other;  for  the  fact  of  such  amicable  living  is  evidence  that  he  does  supply  hor  with. 
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necesaftrieg.  Snch  evidence  is,  however,  not  conclusive.  And  if,  daring  oohabitatioa, 
be  fails  or  refuses  to  furnish  her  with  necessaries,  others  may  lio  so,  even  ao^inst  his 
express  orders,  and  he  will  be  liable  therefor:  Compton  v.  Bates,  10  Brad.  App.  78;  AMen 
T.  Aldrich,  29  N.  H.  63;  Morris  v.  Palmer,  39  Id.  123;  Haltc  v.  Gibbs,  C»6  Pa.  St  360; 
Harttman  v.  Tegart,  12  Kan.  177;  Garland  v.  Garland,  60  Miss.  694;  Litson  v.  Brown, 
26  Ind.  489;  Dixon  v.  Hurrell,  8  Car.  &  P.  717;  Atkyns  v.  Pearce,  2  Cora.  B.,  N.  S.,763; 
Cunningham  v.  Irwin,  7  Serg.  &  R.  247;  Thompson  v.  Her^-ey,  4  Burr.  2177;  liddlow  v, 
VVilmot,  2  Stark.  86;  Kinsey  v.  Kinsey,  37  AU.  393;  Fredd  v.  Eves,  4  Harr.  38o;  Nor- 
crosB  V.  Rodgers,  30  Vt.  588;  Boulton  v.  Prentice,  2  Stra.  1214;  Baker  v.  Brown,  8 
Johns.  72;  2^igler  v.  David,  12  Ala.  127;  Kenyon  v.  Farris,  47  Conn.  510;  Tborne  y. 
Kathan,  51  Vt.  520;  McGahoy  v.  Williams,  12  Johns.  293;  Mahew  v.  Thayer,  8  Gimy, 
172;  Schnuckle  v.  Bierman,  89  111.  454;  Rotch  v.  Miles,  2  Conn.  638;  Pearson  v.  Darriog- 
ton,  32  Ala.  227.  Thia  liability  of  the  husband  continues  even  after  the  death  of  tM 
wife.  Thus  in  Cunningham  v.  Reardon,  98  Mass.  538,  where  the  wife  had  been  com- 
pelled to  leave  the  husband  on  account  of  his  cruelty,  he  was  held  liable  for  her  foneral 
expenses.  In  this  case  the  court  said:  "  He  is  liable  without  notice  of  her  death.  This 
does  not  depend  upon  the  doctrine  of  agency;  if  it  were  so,  the  consequences  would  be 
that  the  agency  would  end  with  the  life  of  the  agent,  and  the  defendant  be  absolved.  But 
it  is  rather  an  authority  to  do  for  him  what  law  and  duty  require  him  to  do,  and  which 
be  neglects  and  refuses  to  do  for  himself;  and  U  applicable  as  well  to  supplies  furnished 
to  the  wife  when  she  is  sick,  insensible,  or  insane,  and  to  the  care  of  her  lifeless  remaina, 
as  to  con  tracts  expressly  made  bv  her.*' 

What  are  necessaries  depends  largely  on  ciicuniBtances.  In  jgeneral,  "  whatever  natur- 
ally and  reasonably  tends  to  relieve  distress,  or  materially,  ana  in  some  essential  parties- 
lar  to  promote  comfort  either  of  body  or  mind,  may  be  deemed  to  be  a  necessary  for 
v/hich  a  wife,  under  proper  circumstances,  may  pledge  her  hnsband's  credit:**  Oonant  v. 
Bumham,  133  Mass.  503;  2  Smith's  Lead.  Cas.,  8th  ed.,  510.  Thus  it  has  been  held 
that  food  and  drink  are  necessaries:  Thorpe  v.  Shapleigh,  67  Me.  235;  Descelles  v. 
Kadmus,  8  Iowa,  51;  Walker  v.  Simpson,  7  Watts  &  S.  83.  So  also  as  to  a  dwelling  or 
other  place  of  residence:  Walker  v.  Simpson,  7  Watts  k  S.  83;  Rotch  ▼.  Miles,  2  Coon. 
638;  and  furniture:  Henly  v.  Sargent,  54  Cal.  396;  Hunt  v.  De  Blaquiere,  3  Moo.  ft  P. 
108;  and  medical  attendance,  including  dentistry:  Freeman  v.  Holmes,  62  Ga.  556; 
Cochran  v.  Lee,  24  Ala.  380;  Harrison  v.  Grady,  14  Week.  R.  139;  Zeigler  ▼.  Darid,  23 
Ala.  227;  Bevier  v.  Galloway,  71  111.  517;  Harttman  v.  Tesart,  12  Elan.  177;  Snann  v. 
Mercer,  8  Neb.  357;  but  not  a  ouack  doctor:  Wood  v.  O'Kelley,  8  Cash.  406w  Clothing, 
appropriate  to  the  condition  or  the  parties  were  they  living  toirether,  is  a  necessary: 
Breinig  v.  Meitzler,  23  Pa.  St.  156;  mestone  v.  Butcher,  9  Car.  £  P.  643.  But  a  pew 
in  church  is  not  a  necessary:  Parish  v.  Bronson,  40  Conn.  75;  nor  is  a  present  bought  for  a 
friend:  Sutter  v.  Mustin,  50  Ga.  242.  Whether  a  sewing-machine  is  a  neoesaanrii  a 
question  of  fact  for  the  jury:  Willey  v.  Beach,  115  Mass.  550;  McQuillen  v.  Sinffer 
Mfg.  Co.,  99  Pa.  SL  586;  and  generally  the  question  as  to  what  is  a  necessary  is  for 
the  jury:  Willey  v.  Beach,  115  Mass.  559;  Raynes  v.  Bennett,  114  Id.  424.  In  this 
latter  case  the  court  left  it  to  the  jury  to  determine  whether  articles  of  jewelry  pur- 
chased by  the  wife  while  living  with  the  husband  were  necessaries. 

In  general,  however,  it  may  oe  said  that  necessaries  consist  of  articles  for  use,  and  not 
for  ornament.  Money  advanced  to  the  wife  is  not  a  necessary,  although  she  uaes  it  for 
the  purchase  of  necessary  food  or  clothing,  and  the  like.  At  law  the  lender  cannot  re- 
cover it  from  the  husband:  Walker  v.  Simpson,  7  Watts  ft  S.  83;  Knox  v.  Bushel,  3  Com. 
B.,  N.  S.,  334;  Carle  v.  Peale«  Salk.  386;  Paule  v.  Coding.  2  Fost  &  F.  585;  Gilbert  v. 
Plant,  18  Ind.  308;  Zeigler  v.  David,  23  Ala.  127;  but  in  equity  he  may:  Jcnner  v.  Mor- 
ris, 3  DeG.  F.  &  J.  45;  Deare  v.  Souttin,  L.  R.  9  Eq.  151;  iCenyon  v.  Farris,  47  Conn. 
510.  Whether  an  attorney's  fee  is  a  necessary  has  occasioned  a  difference  of  opinion.  In 
Illinois  it  has  been  held  not:  Dow  v.  Evster,  79  111.  254.  But  the  contraiy  has  been  held 
in  Iowa  in  reference  to  an  attomey*s  fee  to  defend  a  wife  in  a  libel  in  divorce  for  adul- 
tery: Porter  v.  Briggs,  38  Iowa,  166.  In  Wisconsin,  also,  the  husband  was  held  liable 
for  the  fees  of  the  wife's  attorneys,  in  an  action  brought  by  him  to  cootpe]  her  to  keep 
the  peace:  Warner  v.  Heiden,  28  Wis.  517;  and  the  same  has  been  held  in  Massachusetts 
as  to  an  action  brought  by  the  husband  against  the  wife  to  have  her  declared  a  common 
drunkard:  Conantv.  Bumham,  133  Mass.  503.  The  husband  is  liable  for  neoesaaries 
furnished  the  wife  during  his  lunacy:  Read  v.  Legard,  4  Eng.  L.  &  Eq.  523;  Richardson 
V.  Strong,  13  Ired.  107;  Alexander  v.  Miller,  16  Pa.  St.  220;  Wray  v.  Cox,  24  Ala.  337; 
or  infancy:  Dunbar  v.  Meyer,  43  Miss.  679;  Can  tine  v.  Phillips,  5  Harr.  428.  Where 
the  husband  has  constituted  the  wife  his  agent,  he  is  liable,  on  the  general  principles  of 
agency,  for  all  contracts  made  by  her  within  the  scope  of  her  authority,  whether  for 
necessaries  or  not. 
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No.  9,21s. 
Harrison  v.  McCobmick  et  al. 

I>epartment  One,    Filed  December  t8, 1885. 

PUBADmCMh-OBOflB-OOMPLAIKT  AND  ANSWSK  SHOULD  BS  DI8TIKCT. — ^A  0r08t-0uni|)|Uiat 

should  be  as  distiDet  and  sepante  from  an  answer  in  the  same  case  as  any  other  inde- 
pendent pleading  in  the  cause.    Each  must  stand  or  fall  upon  its  own  merits. 

Thk  Sams — ^Waitiss  ov  Formal  Objjbction  to  Cboss-gomplaivt. — An  objection  that 
an  answer  and  cross-complaint  were  both  joined  in  the  same  pleading  is  waived,  if  the 

Slaintiff  consented  in  wnting  to  allow  such  pleading  to  be  filed  ana  stand  as  and  for 
efendants*  answer  and  cross-complaint. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  th&  plaintiff!  The  opin- 
ion states  the  facts. 

CasUehun  &  Firebaugh,  for  the  appellants. 

Craig  A  Meredith,  for  the  respondent. 

Seabls,  C.  This  is  an  action  to  recover  a  balance  due  on  a  contract 
for  the  sale  and  delivery  of  fifty  tons  of  coal.  Plaintiff  had  judg- 
ment, and  defendants  appeal  therefrom  and  from  an  order  denying  a 
new  trial,  and  from  an  order  refusing  to  strike  out  plaintiff's  cost  bill. 

We  think  this  cause  must  be  reversed  and  a  new  trial  ordered. 

Defendants  filed  what  is  denominated  an  "amended  answer  and 
cross-complaint,"  in  which  they  first  deny  the  allegations  of  the  com- 
plaint, and  then  proceed  to  set  up  matters,  some  of  which  at  least,  if 
not  all,  might  have  been  pleaded  as  a  defense  to  the  action,  or  as  a 
counter-claim,  or  as  a  cross-complaint.  The  pleading  closes  by  demand*- 
ing  affirmative  relief,  as  in  an  ordinary  cross-complaint. 

We  should,  under  ordinary  circumstances,  decline  to  treat  the  plead- 
ing as  a  cross-complaint  requiring  to  be  answered,  for  the  want  of  a 
separate  and  distinct  setting  out  of  the  matters  contained  in  it.  A 
cross-complaint  should  be  as  distinct  and  separate  from  an  answer  in 
the  same  case  as  any  other  independent  pleadings  in  the  cause.  Each 
must  stand  or  fall  upon  its  own  merits. 

The  very  objections,  however,  which  might  otherwise  be  urged  to 
the  pleading  seem  to  be  waived  in  the  acceptance  of  service  by  plain- 
tiff's attorneys ;  such  acceptance  reads  as  follows : 

"Service  of  within  admitted  made  this  second  day  of  December, 
1882,  and  we  consent  that  the  same  be  tiled  and  stand  as  and  for  de- 
fendant's answer  and  cross-complaint  herein. 

"  Craig  &  Meredith,  Plaintiff's  Attorneys." 

The  parties  having  treated  the  pleading  as  a  cross-complaint,  we  do 
not  feel  at  liberty  to  strangle  it  because  of  its  hybrid  character. 

To  this  cross-complaint  there  is  no  answer  on  file.  Treating  its  alle- 
gations as  true,  plaintiff  was  not  entitled  to  a  judgment 

The  judgment  should  be  reversed  and  leave  granted  the  parties  to 
amend  their  pleadings  if  so  advised,  and  for  plaintiff  to  answer  the 
cross-complaint 


668  West  Coast  Reporter.  {Sup.  C.  CJ. 

Belcher,  C.  C,  and  Foote,  C,  concurred 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is  reverssd  arid  cause  remanded,  with  leave  to  the  respective 
parties  to  amend  their  pleadings  if  so  advised. 


No.  8,646. 

'  Dekartik  u  Albert. 

DepaHmerU  One,    Filed  December  g8, 188S. 

Ptjsadino — General  Demurrcu — AMBiotriTY.^-The  division  of  a  complaint  into  a 
number  of  coanta  does  not,  of  itaelf ,  constitute  an  ambiguity  or  uncertainty  which  can  be 
taken  advantage  of  by  general  demurrer.  The  particular  matter  constituting  an  ambi- 
guity in  a  pleading  must  be  pointed  out  by  a  special  demurrer.  If  tfaair  be  not  done  a 
general  demurrer  on  that  ground  may  be  disregarded. 

Cross-gomplaint — Allegation  of  Trespass  on  Land. — A  cross-complaint  states  a 
cause  of  action  for  trespass  to  defendant's  lands,  if  it  shows  actual  possession  by  the 
defendant  at  the  commencement  of  the  action  of  certain  land  and  premises  incloseil  by  a 
good  and  substantial  inclosure;  unlawful  entry  thereon  by  the  plaintiff  with  bands  of 
sheep,  with  which  he,  against  the  consent  of  defendant,  depastui^  the  land  to  his  dam- 
age. A  further  alle^tion  that  such  trespass  was  committed  **  contrary  to  the  provisions 
of  an  act  of  the  legis]attti?e  of  the  state  of  California,  mititled  *An  act  to  restrict  the  herd- 
ing of  sheep,  approved  May  18,  1861,**'  may  be  disregarded  as  sorplosage  or  stricken 
out. 

The  Same— Cross-cjdmplaist— Trespass  to  Land— Action  for  Personal  Injuries. 
In  an  action  to  recover  damages  lor  injuries  inflicted  on  plaintiff's  sheep,  the  defendant 
cannot  file  a  cross-complaint  to  recover  dami^es  for  a  trespass  oommitted  on  his  land, 
when  there  is  nothing  m  the  pleadings  to  show  that  the  respective  trespasBes  of  the  par- 
ties related  to,  or  depended  upon,  or  in  any  way  affected  each  other. 

Appeal  from  a  judgment  of  the  superior  court  of  Del  Norte  county, 
entered  in  favor  of  the  defendant.    The  opinion  states  the  facts. 

L.  F.  Cooper,  for  the  appellant. 

/.  D,  H.  Chamberlain  and  W.  A,  Hamilton,  for  the  respondent 

McKee,  J.  In  an  action  commenced  by  the  plaintiff  against  the  de- 
fendant, in  the  court  below,  to  recover  damages  for  injuries  to  personal 
property,  the  defendant  filed  an  answer  which  contained  specific  denials 
of  the  allegations  of  the  complaint,  and  also  a  cross-complaint  which 
contained  six  several  causes  of  action  against  the  plaintifi  for  distinct 
trespasses  committed  on  the  defendant's  close. 

To  this  cross-complaint  the  plaintiff  demurred  generally  on  the 
ground  of  ambiguity  and  uncertainty,  and  specially — 1.  That  the  state- 
ment of  each  cause  of  action  was  insufficient  to  constitute  a  cause  of 
action;  2.  That  the  act  of  the  legislature  cited  in  the  statement  of  each 
count  does  not  apply  to  inclosed  lands;  and  3.  That  a  cross-complaint 
for  damages  for  trespasses  upon  land  is  not  maintainable  in  an  action 
for  injuries  to  personal  property.  The  demurrer  was  overruled,  and  un 
this  appeal  that  is  the  only  error  assigned. 
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The  general  demurrer  merely  pointed  out  that  the  cross-complaint 
contains  six  several  counts  which  should  have  been  condensed  into  one. 

But  the  several  counts  were  laid  for  several  distinct  trespasses,  and, 
even  if  that  were  not  so,  the  number  of  counts  contained  in  a  com- 
plaint does  not,  of  itself,  constitute  matter  which  renders  the  complaint 
ambiguous  and  UBcertain,  aild  challengeable  by  a  general  demurrer : 
Bemero  v.  Ins.  Co.,  3  West  Coast  Rep.  292.  The  particular  matter 
constituting  an  ambiguity  in  a  pleading  should  be  pointed  out  bv  a 
special  demurrer.  If  that  is  not  done  a  general  demurrer  on  that 
ground  may  be  disregarded :  Blanc  v.  Klumpke,  29  Cal.  157. 

The  statement  of  facts  in  each  count  of  the  cross-complaint  was  suf- 
ficient to  constitute  a  cause  of  action.  It  showed  actual  possession  by 
defendant  at  the  commencement  of  the  action  of  certain  lands  and 
premises  "inclosed  by  a  good  and  substantial  inclosure;''  unlawful 
entry  thereon  by  the  plaintiff  with  bands  of  sheep,  with  which  he, 
against  the  consent  of  defendant,  depastured  the  land  to  his  great  dam- 
age. The  several  trespasses,  it  is  alleged,  were  committed  "  contrary  to 
the  provisions  of  an  act  of  the  legislature  of  the  state  of  California, 
entitled  'An  act  to  restrict  the  herding  of  sheep,  approved  May  18, 
1861.'"  ,  . 

The  last  allegation  did  not  affect  the  sufficiency  of  the  statement  of 
facts  which  constituted  the  cause  of  action  of  any  of  the  counts  so  as 
to  render  them  subject  to  a  general  demurrer.  It  may  have  been  sur- 
plusage»  or  irrelevant  and  redundant,  and  as  such  it  would  have  been 
the  duty  of  the  court  to  strike  it  out  on  motion,  or  the  court  could,  no 
motion  having  been  made  for  that  purpose,  disregard  it  in  construing 
the  pleadings ;  and  that  is  what  it  seems  the  court  did  do,  for  judgment 
was  not  given  or  entered  according  to  the  terms  of  the  statute.  At 
dll  events,  in  the  presence  of  a  general  demurrer,  the  cross-complaint 
was  sufficient  to  entitle  the  defendant  to  relief  on  any  or  all  of  the 
several  causes  of  action  stated  therein. 

But  the  cross-complaint  was  not  filed  in  a  proper  case.  Section  442, 
Code  Civ.  Proc.,  provides:  "  Whenever  the  defendant  seeks  affirmative 

relief  against  any  party,  relating  to  or  depending  upon  the 

transaction  upon  which  the  action  is  brought,  or  affecting  the  property 
to  which  the  action  relates,  he  may,  in  addition  to  his  answer,  me  at 
the  same  time  ....  a  cross-complaint,"  etc. 

The  complaint  in  the  action  avers  that  on  certain  days, ''  at  the 
county  of  l)el  Norte,"  the  defendant  chased  and  drove  about  with  dogs 
certain  sheep  ei  the  plaintiff,  in  consequence  of  which  some  of  them 
died  and  the  others  were  greatly  damaged  and  materially  injured  to 
the  plmntiff's  damage.  That  was  the  grava/m£n  of  the  actioa  There 
is  no  averment  that  these  wrongs  were  done  on  the  defendant's  land. 
Nor  is  there  in  (he  Gro8s-<x>mplaint  any  allegation  that  the  sheep  of  the 
plaintiff,  which  were  driven  about  and  chased  by  the  defendant's  dogs, 
were  found  damage*feasant  upon  the  defendant's  land.  Non  constat, 
therefore,  that  the  alleged  trespasses,  which  conatitote  the  gravamen  of 
the  causes  of  action  stated  in  the  defendant's  cross-complaint,  related 
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to  or  depended  upon,  or  in  any  way  aflTected  tbe^  trespasses  charged  in 
the  complaint  in  the  action.  For  that  reason  the  court  erred  in  over- 
ruling the  demurrer  to  the  cross-complaint. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

Boss  and  McELinstbt,  JJ.^  concurred. 


Demurber  on  Account  of  ABCBiourrr  mast  specify  defect;  hgeiaend  demurrer  b 
inmifficient:  Owen  v.  Oviatt,  6  Weet  Coast  Rep.  ^9.  As  to  the  office  of  a  geoenl  and 
special  demurrer,  see  Tehama  County  v.  Bryan,  8  Id.  222.  A  demurrer,  to  be  available, 
must  go  to  the  whole  cause  of  action  or  defense;  it  cannot  be  interposed  to  a  part  only: 
Reed  v.  Drais,  7  Id.  623;  Herefort  v.  Cramer,  4  Id.  229;  Locke  v.  Peters,  2  Id.  725.  And  a 
general  demurrer  to  the  entire  complaint,  in  a  portion  of  which  a  cause  of  action  is  stated, 
should  be  overruled:  Fleming  v.  Albeck,  7Id.  177;  Clark  v.  Smith,  4  Id.  91. 

Complaint  in  Trespass  to  Land— Sufficiency  of  Allboaxiohs;  See  Faber  ▼. 
Cathrin,  1  West  Coast  Rep.  871;  Martin  v.  Jacobs,  2  Id.  135. 


Ka  8,784 

Morton  v.  Bartnino. 

In  Bank    FUed  Dteember  98, 1886* 

Statdts  of  LnnTATiON8--PLSA  OF— Amendment  Settino  uf. — ^The  plea  of  the  stat- 
nte  of  limitations  is  not  favored  by  the  courts;  and  oeneially,  where  a  party  omits  to 
plead  the  statute,  and  goes  to  trial  without  doing  so,  uthough  the  claim  proved  agaiost 
him  is  clearly  barred  on  its  face,  he  will  be  deemed  to  have  elected  to  stand  upon  the 
other  defenses,  and  will  not  be  permitted  to  amend  by  adding  the  plea. 

The  Same— When  Amendment  should  be  Aixowed.— But  where  a  complaint  to 
recover  on  an  alleged  written  promise  is,  durins  the  trial,  amended  so  as  to  allege  a  ver- 
bal promise,  the  defendant  has  a  right  to  amend  his  answer  by  setting  up  the  statute  of 
limitations.  In  such  case  his  application  to  amend  is  not  addressed  to  the  discretion  of 
the  court.    Such  defense  may  then  be  pleaded  to  the  plamtiff's  entire  cause  of  action. 

Appeal  from  &n  order  of  the  superior  court  of  the  city  and  county 
of  San  Francisco  granting  the  defendant  a  new  trial  The  opinion 
states  the  facts. 

H,  A,  Powell,  for  the  appellant. 

Jatnea  Wheeler,  for  the  respondents 

Belcher,  C.  C.  This  is  an  appeal  by  the  plaintiff  from  an  order 
granting  the  defendant  a  new  trial. 

The  action  was  commenced  to  recover  a  balance  due  plaintiff  for 
services  rendered  as  physician  and  surgeon  to  the  officers  and  employees 
of  the  Hormiguera  Mining  Company,  a  corporation,  and  which,  as 
alleged  in  the  original  complaint,  the  defendant  on  or  about  the  fif* 
teenth  day  of  October,  1878,  for  value  received,  agreed  and  promised 
in  writing  to  pay. 

The  defendant  by  his  answer  denied  that  he  ever  agreed  or  promised 
in  writing,  or  in  any  other  manner,  to  pay  the  plaintiff's  claim  or  any 
part  thereof. 
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On  the  first  day  of  the  trial,  and  after  the  plaintiff  ha^  been  upon 
the  stand  as  a  witness  for  some  time,  plaintiff  s  counsel  asked  and 
obtained  leave,  against  the  objections  of  defendant,  to  amend  the  com- 

Slaint  by  inserting  "and  that  by  reason  of  a  further  promise  by  the 
efendant,  verbally  to  the  plaintiff,  to  answer  for  the  said  debt  of  said 
company  to  him,  the  plaintiff  canceled  the  debt  of  said  company  to 
him,  and  accepted  the  defendant's  promise  as  a  substitute  therefor. ' 

At  the  opening  of  court  on  the  second  day  of  the  trial,  counsel  foi 
defendant  asked  leave  to  amend  the  answer  by  adding,  "and  for  a  fur- 
ther and  separate  answer  to  plaintiff's  complaint  the  defendant  alleges 
that  the  plaintiff's  cause  of  action  is  barred  by  subdivision  1  of  section 
339  of  the  code  of  civil  procedure." 

Without  objection  on  the  part  of  the  plaintiff,  the  court  refused  to 
allow  the  ai^endment  on  the  ground  that  it  came  too  late;  and  the 
defendant  reserved  an  exception. 

At  the  conclusion  of  the  trial  the  court  found,  among  other  things: 
"  That  there  was  a  written  agreement  on  the  part  of  the  defendant  to 
pay  the  debts  of  the  Hormiguera  Mining  Company,  and  that  in  this  writ- 
ten agreement  there  was  a  promise  to  pay  said  debt  owing  by  said  com- 
pany to  plaintiff  That  defendant  verbally  promised  plaintiff  to  pay 
said  debt  of  said  company  to  him,  and  in  consideration  thereof  the  plain- 
tiff canceled  the  said  debt  of  the  said  company  to  him.  That  said  verbal 
promise  was  made  upon  consideration  that  the  plaintiff  should  cancel 
said  debt  of  the  company,  and  that  thereupon  plaintiff  did  cancel  said 
obligation  of  the  company  to  him,  and  accepted  the  new  promise  of 
the  defendant  therefor." 

The  motion  for  new  trial  was  made  upon  the  ground  that  the  evi- 
dence did  not  justify  the  decision,  and  of  errors  of  law  occurring  at 
the  trial,  among  which  was  specified  the  refusal  to  allow  the  amend- 
ment to  the  answer. 

After  granting  the  motion  the  court  filed  a  written  opinion,  in  which 
it  is  said:  "  The  only  error  committed  by  the  court  on  the  trial  herein, 
in  my  opinion,  was  in  refusing  to  allow  the  defendant  to  file  the  plea 
of  the  £totute  of  limitations  on  the  trial.  The  defendant  should  have 
been  permitted  to  plead  the  statute  of  limitations  to  the  amendment  to 
the  complaint,  alleging  the  verbal  promise." 

It  is  now  claim^  for  the  appellant  that  the  court  erred  in  granting 
the  new  trial,  for  the  reason  that  the  application  to  amend  the  answer 
was  addressed  to  the  discretion  of  the  court,  and  the  exercise  of  that 
discretion  could  not  become  or  be  assigned  as  an  error  in  law. 

There  can  be  no  question  that  the  general  rule  is,  as  stated  by  coun- 
sel, that  tibe  plea  of  the  statute  of  limitations  is  not  favored  by  the 
courts,  and  wnere  a  party  omits  to  plead  the  statute,  and  goes  to  trial 
without  doing  so,  although  the  claim  proved  against  him  is  clearly 
barred  on  its  face,  he  will  be  deemed  to  have  elected  to  stand  upon  the 
other  defenses,  and  will  not  be  permitted  to  amend  by  adding  the  plea: 
Wait's  Pr.  65;  Angell  on  Limitations,  sec.  285. 

But  the  rule  invoked  has  no  application  in.  jthis  case. .  Here  the 
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plaintiff,  during  the  trial,  amended  his  oomphdnti*  and  the  defendant 
then  had  a  right  to  amend  his  answer,  and  his  application  to  be  per- 
mitted to  do  so  was  not  addressed  to  the  discretion  of  the  court 

Nor  do  we  think  the  amendment  was  rightfully  refused,  as  claimed 
for  the  appellant,  because  it  was  a  plea  to  the  "  plaintiff 's  cause  of 
action,"  and  not  to  the  alleged  verbal  promise  alone.  It  was  not  re- 
fused for  that  reason,  but  because  it  came  too  late.  The  plaintiff's 
cause  of  action  was  a  supposed  right  to  recover  from  ihe  defendant 
the  amount  of  money  claimed  to  be  due  him,  and  was  rested  upon  an 
alleged  written  promise,  and  verbal  promise  to  pay  it  When,  there- 
fore, the  plaintiff,  by  his  amendment,  c;ave  the  defendant  the  right  to 
amend,  we  see  no  reason  why  he  might  not  make  his  amendment  as 
broad  as  he  did  make  it 

It  is  not  necessary  to  notice  the  other  points  made. 

We  think  the  order  should  be  affirmed. 

Seakls,  C,  and  Foote,  C,  concurred. 

By  the  Oubt.  For  the  reasons  given  in  the  foregoing  opinion  the 
order  is  affirmed. 
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SUPREME  COURT  OF  COLORADO. 
South  Bouldeb  Ditch  etc.  Co.  u  Community  Ditch  etc.  Co. 

FUed  December  t,  1885, 

Apfkals  undxr  Act  ov  1885— Tbansckift,  What  to  Contain — Authsntigation 
or.— In  «n  appeal,  in  an  action  at  law,  taken  under  the  act  of  1885,  the  papers  required 
to  be  embodied  in  the  transcript,  by  section  9,  are  copies  of  the  order  or  judgment  appealed 
from  or  the  -part  thereof  mentioned  in  the  notice,  a  copy  of  the  notice  of  appeal,  and  a 
copy  of  the  appeal  bond  if  any  be  filed.  The  appellant  may  also  order  into  the  transcript 
otoer  matters;  but  such  extra  matters  will  not  be  considered  by  the  supreme  court  unless 
alao  included  in  the  abstracts.  The  cost  thereof  will  in  no  event  be  taxed  to  the  appellee; 
nor  will  the  attempt  to  incorporate  the  same  be  accepted  as  a  ground  for  extending  the 
time  fixed  by  statute  for  filing  the  transcript.  Such  transcript  should  be  certified  by  the 
clerk,  under  the  seal  of  the  court,  in  the  same  manner  as  transcripts  in  cases  upon  error.. 

Appeal  from  the  district  court  of  Boulder  county.  The  opinion 
states  the  facts.  • 

B.  Z.  Carr^  for  the  appellant 

Bj  Court.  This  is  an  action  at  law,  and  the  appeal  is  taken  under 
the  act  adopted  by  the  last  general  assembly  regulating  appeals  to  this 
court:  Sess.  Laws  1885,  350.  Appellant  now  presents  a  motion  for 
additional  time  within  which  to  tile  the  transcript  required  by  statute. 
It  Ls  evident  from  the  nature  of  this  application  that  counsel  is  in 
doubt  concerning  the  construction  which  should  be  placed  upon  section 
9  of  the  act  above  mentioned. 

Inasmuch  as  several  similar  applications  have  been  made,  and  uncer- 
tamty  seems  to  exist  in  the  minus  of  the  bar  generally  as  to  its  meaning, 
we  have  deemed  it  advisable  to  here  construe  this  provision.  Thedifficulty 
alluded  to  exists  in  determining  what  is  to  be  embraced  in  the  transcnpt. 

The  section  mentioned  contains,  iivtei*  alia,  the  following:  "The 
clerk  shall  forthwith  transmit  to  the  clerk  of  the  supreme  court  a 
transcript  of  the  judgment  or  order  appealed  from,  or  so  much  thereof 
as  is  mentioned  in  the  notice;  the  notice  of  appeal  and  the  undertaking 
on  appeal»  if  any,  and  so  much  of  the  record  in  the  case  additional  as 
tfie  appellant  in  writing  may  direct" 

Section  16  of  the  act  reads  as  follows:  "The  cause  shall  be  submitted 
to  the  supreme  court  upon  the  printed  abstracts  of  record  and  amended 
abstracts  as  herein  provided,  and  no  transcript  in  writing  shall  be  filed, 
and  no  costs  shall  be  taxed  therefor  except  as  herein  provided." 
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These  provisions  of  the  statute  must  be  construed  together;  they 
must  also  be  viewed  in  connection  with  all  the  other  sections  thereolt 
particularly  those  numbered  17,  18,  19,  and  20. 

HaXl  the  portion  of  the  extract  from  section  9  which  we  have  itali- 
cized been  omitted,  there  could  have  arisen  no  doubts  as  to  the  legis- 
lative intent  in  the  premises.  But  it  is  clear,  we  think,  that  in  ordi- 
nary cases  the  only  matters  essential  to  the  transcript  are  a  copy  of 
the  order  or  judgment  appealed  from  or  the  part  thereof  mentioned  in 
the  notice,  a  copy  of  the  notice  of  appeal,  and  a  copy  of  the  appeal 
bond  if  any  be  filed. 

As  a  general  rule,  all  matters  contained  in  a  bill  of  exceptions  or  in 
the  record  proper,  aside  from  the  above-named,  must  be  submitted  to 
this  court  upon  the  printed  abstract  required  by  said  sections  16  et  seq. 

But  the  law-makers  saw  fit  to  incorporate  into  section  9  the  expres- 
sion which  tends  to  create  the  ambiguity  complained  of;  and  in  obedi- 
ence to  a  familiar  rule  of  statutory  construction  it  is  our  duty  to  give 
eifect  thereto,  if  any  reasonable  meaning  can  be  deduced' therefrom. 
We  suggest  that  it  may  have  occurred  to  the  members  of  the  l^isla- 
ture  that  occasionally  some  matter  entered  in  the  record  proper,  or 
some  paper  upon  the  files,  such  as  written  findings  of  law  or  fact,  and 
the  liKe,  might  be  so  closely  connected  with  the  judgment  or  order 
appealed  from  as  that  the  same  would  be  unintelligible  without  it. 
So  they  concluded,  through  an  abundance  of  caution,  to  say  that  the 
appellant  might  order  into  the  transcript  matters  other  than  those 
specifically  mentioned. 

As  already  remarked,  however,  the  review  of  the  case  here  is  had 
upon  the  printed  abstracts.  Counsel  may  order  into  the  transcript  a 
copy  of  matters  other  than  the  notice  of  appeal,  the  undertaking  on 
appeal,  the  judgment  or  order  appealed  from,  and  the  additional  recoixi 
entry  or  paper  above  mentioned,  but  such  extra  matters  will  not  he 
considered  in  this  court  unless  also  included  in  the  abstract.  The  cost 
thereof  will  in  no  event  be  taxed  to  the  appellee;  nor  will  the  attempt 
to  incorporate  the  same  be  accepted  as  a  ground  for  extending  the 
time  fixed  by  statute  for  filing  the  transcript. 

The  statute  does  not  expressly  declare  that  the  transcript  under  con- 
sideration shall  be  authenticate  in  any  particular  way.  But  we  are 
of  opinion  that  it  should  be  duly  certified  by  the  clerk  under  the  seal 
of  the  court,  in  the  same  manner  as  are  transcripts  lodged  here  in  cases 
upon  error. 

A  large  part  of  the  act  in  question  is  taken  from  the  statutes  of 
Iowa  and  Wisconsin.  But  the  language  of  section  9  is  unlike  that  con- 
tained in  the  corresponding  provisions  of  those  states.  So  far  as  we 
are  advised,  it  is  not  copied  from  any  legislation  elsewhere  in  the 
Union.  We  have  therefore  been  unable  to  examine  or  cite  cases  giv- 
ing a  construction  thereof. 

Under  the  circumstances,  we  have  concluded  to  grant  the  motion  and 
allow  appellant  in  this  case  ten  days  additionad  time  within  which 
to  file  his  transcript 


Sop.  Ct  Ck>L]     Dabrow  v.  People  ex  rel.  Norris.  675 


Darrow  v.  People  ex  rel  Norresl 

FUed  December  4,  1885. 

City  Chabter  of  Denver — Amendments  of — Special  Legislation. — The  law 
ipecitically  relating  to  the  city  of  Denver  is  not  obnoxious  to  constitutional  inhibitions 
tgaiiut  local  or  special  legislation;  and  inasmuch  as  prior  to  and  at  the  time  of  the. adop- 
tion of  the  state  constitution  the  entire  city  sovernment  was  regulated  by  special  charter, 
and  as  its  citizens  have  not  elected  to  abanaon  such  charter  and  incorporate  under  the 
gtnenX  laws,  the  charter  remains  in  force;  and  a  legislative  revision  or  amendment 
thereof  will  not  be  reviewed  for  the  purpose  of  determining  whether  or  not  the  changes 
incorporated  could  be  made  by  special  legislation. 

Ire  Same — City  Council  has  Power  to  Judoe  of  Qualification  and  Election 
OP  Members. — The  provision  of  the  charter  of  the  city  of  Denver,  as  amended  by  the 
acts  of  1881,  1883,  and  1885,  that  **  the  city  council  shsJll  be  the  sole  judge  of  the  quali- 
^cations,  elections,  and  returns  of  its  members,"  etc.,  is  not  obnoxious  to  section  12, 
article  7»  of  the  constitution,  requiring  the  general  assembly,  by  eeneral  laws,  to  desig- 
nate the  courts  and  judges  by  whom  election  contests  shall  be  trieS. 

Petition  for  a  rehearing.    The  prior  opinion  is  reported  ante^  page 

267. 

Charles  W.  McGord,  for  the  appellant. 
F,  W.  Havkey,  for  the  appellees. 

TTfj.m,  J.  In  passing  upon  this  application,  we  deem  it  necessary  to 
say  a  few  words  with  reference  to  one  of  the  questions  argued  by  coun* 
seL 

Oar  attention  is  invited  to  section  12,  article  7,  of  the  constitution, 
which  provides  that  "the  general  a^^embly  shall,  by  general  law, 
designate  the  courts  and  judges  by  whom  the  several  classes  of  elec- 
tion contests,  not  herein  provided  for,  shall  be  tried,  and  regulate  the 
mamier  of  trial,  and  all  matters  incident  thereto;  but  no  such  law  shall 
apply  to  any  contest  arising  out  of  an  election  held  before  its  pas* 
sage." 

It  is  now  claimed  that  section  3,  article  11,  of  the  charter  of  the  city 
of  Denver — ^which  we  have  regarded  as  depriving  the  courts  of  their 
jurisdiction  to  inquire  into  qualifications  for  membership  in  the  city 
council — being  a  local  law,  is  in  conflict  with  the  constitutional  pro- 
vision above  cited,  and  therefore  void. 

By  examining  the  cases  of  Brown  v.  City,  7  Col.  305,  2  West  Coast 
Kep.  618,  and  Carpenter  v.  Tilford,  5  West  Coast  Rep.  553,  counsel 
will  see  that  this  court  has  twice  expressly  declared  that  the  law  spe- 
cifically relating  to  the  city  of  Denver  is  not  obnoxious  to  constitutional 
inhibitions  against  local  or  special  legislation;  that  inasmuch  as  prior 
to  and  at  the  time  of  the  adoption  of  the  state  constitution,  the  entire 
city  government  was  regulated  by  special  charter,  and  inasmuch  as  its 
citizens  have  not  elected  to  abandon  such  charter  and  incorporate  under 
the  general  law,  the  charter  remains  in  force;  and  a  legislative  revis- 
ion or  amendment  thereof  will  not  be  reviewed  by  this  court  for  the 
purpose  of  determining  whether  or  not  the  changes  incorporated  could 
oe  made  by  general  law. 

The  amended  charter  of  Denver,  adopted  by  the  legislature  in  1874, 
eontains  the  following  provision:  ''The  city  council  shall  judge  of  the 
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qualifications,  elections,  and  returns  of  their  own  members,  and  shall 
determine  all  contested  elections  under  this  act:"  Sess.  Laws  1874, 
p.  268,  sec.  5. 

This  provision  was  retained  verbatim  in  the  revision  of  the  charter 
by  the  legislature  of  1881, 

It  was  re-enacted,  and  is  contained  in  the  revision  made  in  1883. 

The  legislature  of  1885,  at  the  regular  biennial  revision  of  the  char- 
ter, saw  fit  to  incorporate  this  provision  substantially  as  theretofore 
written,  except  as  modified  by  the  insertion  of  the  word  "  sole." 

Thus  it  appeal's  that  legislature  simply  amended  a  section  of  the 
charter  ivhich  existed  prior  to  the  adoption  of  the  constitution,  and  had 
been  repeatedly  readopted  since  that  instrument  became  the  supreme 
law  of  the  state.  Under  the  view  taken  by  this  court  in  the  cases 
above  cited  such  amendment  was  a  subject  concerning  which  the  courts 
will  not  inquire  into  the  legislative  conduct. 

The  suggestion  is  not  out  of  place  that  we  have  here  additional  cor- 
roboration of  the  position  taken  in  our  prior  opinion  on  the  subject  of 
legislative  intent.  For,  as  the  provision  stood  previous  to  1885,  while 
the  power  of  the  city  council  existed  to  investigate  the  questions 
named,  yet  the  power  was  not  exclusive.  It  was  simply  concurrent 
with  the  jurisdiction  of  the  courts  over  the  subject  of  prior  disqualifi- 
cation by  quo  warranto.  The  fact  that  the  last  legislature  saw  fit  to 
incorporate  the  word  "  sole  "  into  the  act  is,  under  an  established  prin- 
ciple of  statutory  construction,  to  be  taken  as  evidence  that  a  chan;^ 
was  intended;  but  the  only  change  which  reasonably  suggests  itself  to 
a  rational  mind  is  that  they  thereby  expressly  declarea  their  will  to 
render  the  jurisdiction  of  the  council,  theretofore  concurrent,  thereafter 
exclusive. 

In  the  constitutional  provision  now  relied  on,  we  discover  no  reason 
for  changing  the  views  already  expressed.  The  legislature  retains  the 
privilege  of  enacting  such  local  or  special  laws  with  reference  to  the  city 
of  Denver  as  shall  be  deemed  in  their  judgment  advisable;  provided, 
of  course,  the  same  may  be  fairly  considered  as  revisory  or  amendatory 
of  the  charter  existing  prior  to  the  adoption  of  the  constitution. 

Counsel  very  clearly  and  cogently  urge  the  dangers  arising  from 
lodging  the  power  in  question  exclusively  with  the  city  council  cf 
Denver  or  the  separate  branches  of  that  body.  They  suppose  the  per- 
petration of  a  number  of  high-handed  outrages  upon  the  people  by 
the  council  through  this  extraordinary  jurisdiction,  and  ui^  with 
great  force  the  necessity  that  the  courts  should  come  to  the  rescue. 

Their  appeal  must  be  addressed  to  the  legislature.  But  it  may  be 
remarked  that,  in  the  first  place,  the  law  does  not  presume  that  per- 
sons elected  to  public  office  will  betray  the  trust  imposed  and  prove 
recreant  to  the  oath  taken;  and  secondly,  that  if  they  do,  in  cases  like 
the  one  at  bar,  the  people  have  two  methods  of  redress:  they  may 
rectify  the  evil  at  the  succeeding  election  for  councilmen  by  selecting 
pood  and  true  men  to  fill  the  office,  and  they  may  also  invoke  legis- 
lative aid  in  the  premises. 
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A  municipal  corporation  is  the  creature  of  the  legislative  will. 
Legislatures  possess,  and  continually  exercise,  the  right  of  conferring 
upon  such  corporations  all  privileges,  powers,  and  duties  essential  to 
the  efficient  accomplishment  of  the  purposes  for  which  they  are  called 
into  being.  And  unless  the  statutory  expression  in  this  respect  can 
be  clearly  construed  as  inconsistent  with  some  constitutional  inhibi- 
tion or  requirement  it  will  not  be  questioned.  But,  in  the  case  at 
bar,  it  is  apparent  that  the  legislative  action  cannot  be  challenged 
upon  this  ground  under  any  of  the  constitutional  provisions  cited. 

And  if  we  were  to  disregard  the  legislative  intent  as  unequivocally 
declared  in  the  statute,  we  would  be  guilty  of  establishing  a  precedent 
more  dangerous  than  are  the  possible  evils  that  might  be  averted. 

The  rehearing  is  denied 
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lUed  DecemJber  4, 1885. 

Absence  of  the  Defekdant  fbom  the  Codrt,  when  the  jnry  retamed  a  verdict  of 
conviction,  Titiates  the  verdict. 

New  Triait— Gboss  Misconduct  of  District  Attorney — Charging  Defendant 
mm  Otheb  Offenses. — Gross  misconduct  of  the  district  attorney,  in  charging  the 
defendant,  in  his  closing  arcument  to  the  jury,  with  having  been  guUty  of  several  mur- 
(Jon,  of  which  no  evidence  nad  been  given,  will  be  deemed  prejudicial,  and  warrant  a 
new  triaL  And  this,  although  prior  to  the  commencement  of  such  argument  the  court 
cautioned  the  jury  not  to  consi^r  statements  of  counsel  not  supported  by  the  evidence. 

Error  to  the  criminal  court  of  Lake  county.  The  opinion  states  the 
facts. 

Taylor  &  Ashton,  and  E.  T,  Taylor,  for  the  plaintiff  in  error. 

T.  H,  Thomas,  attorney-general,  for  the  defendant  in  error. 

Beck,  C.  J.  The  plaintiff  in  error  was  tried  and  convicted  of  the 
criminal  offense  of  receiving  stolen  property,  knowing  it  to  have  been 
stolen,  at  the  December  term,  1884,  of  the  criminal  court  of  Lake 
county. 

The  jury  stated  in  their  verdict  that  the  property  so  received  by  the 
defendant  was  of  the  value  of  fifty  dollars. 

A  motion  for  a  new  trial  was  overruled,  and  thereupon  the  court 
sentenced  the  prisoner  to  confinement  in  the  penitentiary  for  a  term  of 
three  years. 

One  of  the  errors  assigned  is  that  the  prisoner  was  not  present  when 
the  jury  returned  this  verdict  of  guilty.  It  is  a  general  rule  of  law 
that  the  prisoner,  in  cases  of  felony,  must  be  present  at  every  step  in 
the  proceedings,  or  the  proceedings  will  be  invalid. 

So  important  is  this  right  that,  except  in  cases  of  misdemeanor,  it 
caimot  be  waived  by  counseL  If  the  prisoner  is  deprived  of  the  priv- 
ilege of  being  present  when  the  verdict  is  returned  the  verdict  must 
be  set  aside,  and  anew  trial  granted,  or  the  judgment  will  be  reversed: 
Green  v.  People,  3  Col.  68;  3  Whart.  Crim.  L.,  sees.  2991,  3364 
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Exceptions  are  made  as  to  the  necessity  for  the  continued  presence 
of  the  prisoner  throughout  the  entire  trial,  which  include  voluntary 
absence  from  the  court-room  for  a  few  moments,  also  such  violent  con- 
duct on  the  part  of  defendant  as  to  render  it  necessary  to  remove  him 
in  order  that  the  trial  may  proceed.  Where  absence  occurs  from  such 
causes  it  is  said  to  be  no  ground  of  error,  provided  the  prisoner  is 
brought  into  court  before  the  verdict  is  formally  announced:  3  Whart 
Crim.  L,  sec.  3365. 

Another  error  assigned,  and  one  which  we  regard  as  fatal  to  the  judg- 
ment below,  was  the  refusal  of  the  court  to  grant  the  defendant's  motion 
for  a  new  trial,  based  on  the  ground  of  certain  misconduct  of  the  acting 
district  attorney,  which  was  prejudicial  to  the  rights  of  the  defendant 

The  record  shows  that  the  special  district  attorney  who  had  been 
appointed  by  the  court  to  appear  and  prosecute  this  case  on  behalf  of 
the  people,  in  his  closing  address  to  the  jury,  ''stated  and  argued  to  the 
jury  that  he  had  stated  in  the  opening  of  this  case  that  he  expected  to 
prove  that  the  defendant  had  stated,  'as  MoUie  Gorman  was  dead,  she 
did  not  fear  a  conviction,' "  but  the  court  had  prevented  him  from  so 
doing,  to  which  statement  so  made  by  said  attorney  the  defendant  then 
and  there  duly  excepted,  and  protested  against  counsel  making  any  other 
or  further  statements  of  like  import,  and  that  the  judge  cautioned  said 
attorney  from  making  any  further  comments  of  like  import,  and  further 
stated  to  the  jury  that  they  should  disregard  such  statement. 

Thereupon  said  attorney  further  stated  that  he  had  further  expecte^l 
to  prove,  as  stated  in  his  opening,  that  the  defendant  had  murdered 
MoUie  Gorman ;  to  which  statement,  so  made  by  said  attorney,  the  de- 
fendant then  and  there  duly  excepted. 

Said  attorney  further  stated,  in  his  closing  address  to  the  Jury,  that 
"the  defendant  forgot  to  explain  to  the  jury  that  the  reason  she  p;ave 
Casserleigh  the  sum  of  twenty-five  dollars  was  that  she  expected  the 
enraged  miners  to  blow  up  her  house  on  account  of  the  murder  of 
Bulkley,  to  which  statement,  so  made  by  the  said  attorney,  the  de- 
fendant then  and  there  duly  excepted." 

The  action  of  the  prosecuting  official,  as  above  set  forth  in  the 
record,  constitutes  gross  misconduct  on  his  part  and  a  total  disregard  of 
the  legal  rights  of  the  prisoner.  It  manifests  a  disposition  to  ignore 
the  plainest  principles  of  law  in  relation  to  the  trial  of  criminal 
offenses,  and  exhibits  contempt  for  the  authority  and  dignity  of  the 
court,  of  which  he  was  then  an  officer. 

Such  statements,  coming  from  the  acting  district  attorney  at  the 
time  and  in  the  manner  made  must  have  been  highly  prejudicial  to 
the  cause  of  the  defendant.  They  were  not  only  made  by  an  oific^r 
of  the  court,  but  they  were  made  in  the  closing  or  last  speech  to  the 
jury,  when  there  was  no  opportunity  for  defendant's  counsel  to  criticise 
or  answer  them. 

No  such  facts  had  been  received  in  evidence,  and  they  were  not  only 
wholly  outside  the  evidence,  but  totally  irrelevant  to  the  subject-matter 
of  the  trial 


Sup.  Ct  CoL]  Smith  v.  People.  579 

The  oflBcer  could  have  had  but  one  motive  in  view  in  the  course  pur- 
sued by  him,  viz.,  to  prejudice  the  jury  against  the  prisoner,  bv  charg- 
ing her  with  the  commission  of  graver  crimes  than  the  ofiense  for 
which  she  was  being  tried. 

Failing  to  get  before  the  jury  such  irrelevant  testimony,  he  deter- 
mined, if  possible,  to  poison  the  minds  of  the  jury  against  the  prisoner 
by  openly  charging  her,  upon  his  own  authority,  with  the  murder  of 
the  two  persons  named. 

In  so  doing  he  defied  the  authority  of  the  court,  violated  the  law, 
and  abused  his  privilege  as  a  public  prosecutor. 

The  law  of  the  land  guarantees  to  every  one  accused  of  crjime,  whether 
of  high  or  low  degree,  whether  rich  or  poor,  a  fair  and  impartial  trial. 

Certainly  it  cannot  be  said,  in  view  of  the  facts  and  circumstances 
above  set  out,  that  the  defendant  in  this  case  received  a  fair  and  im- 

[)srtial  trial  within  the  letter  and  spirit  of  the  constitution  and  the 
aws  of  this  state,  unless  it  can  be  said  that  the  errors  appearing  in 
the  record  were  cured,  so  that  the  defendant  was  not  prejudiced  thereby: 
Scripps  V.  Iteilly,  35  Mich.  371;  Tucker  v.  Henniker,  41  N.  H.  317. 

The  judge  seems  to  have  anticipated  the  conduct  of  this  officer,  and 
the  means  to  which  he  would  resort  to  secure  a  conviction,  as  he  ap- 
pears to  have  instructed  the  jury  before  the  oral  arguments  to  the 
efiect  that  if  said  officer  should  make  statements  charging  that  the 

f prisoner  was  of  bad  reputation  it  would  be  highly  improper  and  wrong 
or  the  jury  to  give  them  any  weight  whatever. 

This  instruction,  however  creditable  to  the  court,  did  not  cure  the 
error,  since  it  was  givers  before  the  arguments,  and  when  the  officer 
commenced  his  attack  upon  the  character  of  the  defendant  the  judge 
failed  to  suppress  the  same. 

The  attorney  appears  to  have  continued,  after  the  court's  effort  to 
restrain  him,  and  to  complete  all  the  charges  he  desired  to  make,  with- 
out further  opposition,  save  by  the  objections  of  the  defendant 

The  criticism  on  the  action  of  the  court  is,  that  the  judge  failed  to 
ssseri  and  maintain  the  authority  and  dignity  of  the  court,  by  reason 
whereof  a  prisoner  upon  trial  was  prejudiced. 

The  law  places  at  the  command  of  all  judicial  tribimals  ample  power 
and  means  to  enforce  obedience  to  their  lawful  ortlers  in  such  cases,  by 
the  way  of  fines  and,  if  necessary,  imprisonment. 

It  is  the  duty  of  courts  to  require  their  proceedings  to  be  conducted 
according  to  the  rules  of  law,  and  to  protect  the  rights  of  litigants. 

That  ttie  proceedings  in  this  instance  were  defective  in  the  essentials 
mentioned,  is  fully  shown  by  the  record. 

We  are  further  of  opinion  that  the  errors  complained  of  were  not 
cared,  for  which  reasons  the  judgment  must  be  reversed,  and  the  cause 
remanded. 

Reversed. 

Attorney-General  Theodore  H.  Thomas  being  of  opinion,  from  an 
iaspection  of  the  record,  that  the  prisoner  was  not  awarded  a  fair  and 
impartial  trial,  declined  to  prosecute  the  case. 
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AocvBSD,  WHEN  HTTST  BE  Pebsokallt  PRESENT  AT  TiUAL:  See  SpeiTy  ▼.  ComiDOQ- 
wealth,  33  Am.  Dec.  261 ;  Fight  t.  State,  28  Id.  626,  and  note;  Sneed  v.  State,  41  Id.  102, 
and  note;  State  v.  Hughes,  Sq  Id.  411.  Beoeiving  a  verdict  in  the  absence  of  oonnsel  for 
the  defendant,  if  he  is  summoned  and  does  not  appear  within  a  reasonable  time,  is  not 
error:  People  v.  Bennett,  2  West  Coast  Rep.  905.  Presence  of  prisoner  at  sentence,  when 
essential:  Hamilton  v.  Commonwealth,  55  Am.  Dec.  485. 

Misconduct  of  Dist&ict  Attorney,  when  Ground  for  New  Trial:  See  People  t. 
Wheeler,  2  West  Coast  Rep^  70. 
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Filed  December  4,  1885. 

Criminal  Xaw — Arraignment — Failure  to  Read  Indictment  to  Prisoner. — ^The 
provision  of  the  statute  requiring  the  defendant,  in  a  crinunal  prosecution,  to  be  fumiabed 
with  a  copy  of  the  indictment,  is  a  better  means  of  informinff  him  of  the  natare  of  the 
charge,  than  reading  the  indictment  to  him.  Consequently  where  such  copy  is  furnished 
the  failure  to  read  it  to  him  on  his  arraignment  is  not  a  fatal  defect.  And  tiiis,  altboogh 
such  copy  was  furnished  but  a  few  moments  before  he  was  called  upon  to  plead,  if  be 
made  no  objection  and  made  no  protest  to  a  statement  of  his  counsel  tnat  **  we  have  read 
the  indictment  and  know  its  contents." 

The  Same — Failure  to  Furnish  Defendant  with  List  or  Witnesses. — ^The  fail- 
ure to  furnish  a  defendant  charged  with  murder  with  a  list  of  all  the  witnesses  called  by 
the  prosecution,  prior  to  the  arraignment,  is  not  a  fatal  error,  if  prior  to  the  trial  he  ia 
furnished  with  the  name«  of  all  witnesses  called  in  chief,  and  there  is  no  showing  that  he 
was  in  any  way  surprised,  or  his  rights  prejudiced  by  reason  of  the  fact  that  he  was  not 
sooner  apprised  that  they  would  be  sworn. 

The  Same— Failure  to  Furnish  Defendant  with  List  of  Petit  Jurors. — ^The 
failure  to  furnish  a  defendant  with  a  list  of  the  petit  jurors  prior  to  his  arraignment, 
unless  it  appears  that  he  was  prejudiced  thereby,  will  not  warrant  setting  aside  a  con- 
viction when  such  list  was  furnished  him  prior  to  his  trial,  and  no  objection  was  noade 
ux>on  this  ground,  either  to  the  arraignment  or  to  impaneling  the  jury  and  going  to  triaL 

The  Same — Challenge  for  Cause — Peremptory  Challenge.— Admitting  that  the 
finding  of  the  trial  court  upon  a  challenge  of  a  juror  for  cause  is  reviewable,  an  errooeons 
denial  of  such  challenge  wiH  not  warrant  a  reversal  if  the  juror  was  afterwards  peremp- 
torily challenged  by  the  defendant,  who  subsequently  went  to  trial  without  having 
exhausted  all  the  peremptory  challenges  to  which  he  was  entitled. 

The  Same — Bias  of  Jdror^Challengb  for  Cause. — A  challenge  for  canse  inter- 
posed by  the  prosecution  is  properly  allowed  if  the  juror  testifies  on  his'tmr  dirt  exam- 
ination that  he  had  formed  and  expressed  a  positive  opinion  conoeminff  the  defendant's 
guilt  or  innocence;  that  such  opinion  was  obtained  from  statements  made  to  him  by  wit- 
nesses; that  he  had  business  relations  with  a  co-defendant  of  the  prisoner;  and  that  he 
supposed  himself  to  entertain  a  feeling  of  **bias  at  the  outset." 

Oath  of  Jury— Duly  Sworn,  What  Implies.— A  recital  in  the  record  that  the  joiy 
were  duly  sworn  implies  that  the  oath  was  administered  with  the  requisite  formality  and 
solemnity;  that  the  jurors  in  open  court  were  required  to  hold  up  their  hands  and  prom- 
ise to  perform  the  duties  specified;  and  that  there  was  an  appropriate  reference  to  the 
Deity,  such  as  '*  in  the  presence  of  the  everliving  Grod,"  or  **  so  help  me  God.'* 

The  Same— Form  of  Oath— Sufficiency  of.— It  is  sufficient  it  the  jury  is  swoin  to 
'*  well  and  truly  try  the  issue  joined,  and  a  true  deliverance  make  bet^*een  the  people 
and  the  prisoner  at  the  bar,  and  a  true  verdict  render  according  to  the  law  and  the  evi- 
dence." The  expression  **whom  you  shall  have  in  chacge  **  is  not  material,  and  its  omia- 
siou  does  not  vitiate  the  oath. 

Instruction  on  the  Law  as  to  Accessaries  before  the  Fact  held  to  be  supported 
by  the  evidence. 

V\  iTNEsa  False  in  Part— Jury  ifAY  Disregard.— The  jury,  if  they  believe  that  any 
witness  has  willfully  testified  falsely  to  any  material  point  in  the  case,  are  at  liberty  to 
disregard  the  entire  testimony  of  such  witness. 

Defendant  Witness  in  his  Own  Behalf — Weight  of  Tsstimont. — ^Where  a  de- 
fendant is  a  witness  in  his  own  behalf,  the  court  may  instruct  the  jury  to  eonaider  aU  the 
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circomBtances  under  which  his  testimony  U  given,  inclnding  his  particnlar  personal  inteiv 
Mt  in  the  result  of  the  trial. 

Reasonablb  Doubt  Defined. — The  reasonable  doubt  which  will  warrant  a  jury  in 
returning  a  verdict  of  acquittal  means  a  serious,  substantial,  and  well-founded  doubt,  and 
sot  a  mere  possibility  of  a  doubt.  It  is  such  a  doubt  as  in  the  important  transactions  of 
life  would  cause  a  reasonable  and  prudent  man  to  hesitate  and  pause. 

MUSDES — OlBCUMSTANTIAL  EVIDENCE — WhEN  JuRT  SHOULD  AOQUIT. — In  a  pFOSCCU- 

tion  for  murder,  where  the  evidence  of  the  defendant's  guilt  is  entirely  circumstantial, 
the  iaiy  should  acquit  if  there  is  any  other  reasonable  theory  or  hypothesis  upon  which 
the  killing  may  be  accounted  for.  An  unreasonable  or  imaginary  hypothesis,  though  it 
be  supposed  to  arise  from  the  evidence,  will  not  justify  a  vcraict  of  not  guilty. 

KcrnsAL  to  Givb  Insthuction  Bequested  is  not  error  if  it  has  already  bleen  given  in 
nbetaoce. 

Etidekce  Bbyiewed,  and  although  CntcuMSTANTiAL,  held  to  sustain  the  verdict  of 
conviction. 

Ebbob  to  the  didtrict  court  of  Lake  county.    The  opinion  states  the 

facts. 

M.  L,  Ricey  Philip  0.  Farrell,  and  Taylor  <fe  Aahton,  for  the  plain- 
tiffin  error. 

T.  H.  Thomas,  attomey^geTieral,  for  the  defendant  in  error. 

Helm,  J.  Indictment  for  murder;  cause  tried  in  January  last;  plain- 
tiff in  error  convicted  of  murder  in  the  first  degree  and  sentenced  to 
death.  By  means  of  a  superaedeaa  from  this  court  execution  stayed 
until  such  time  as  the  trial  could  be  reviewed  upon  the  record  before 
us. 

Thirty-four  errors  are  assigned,  fifteen  of  which  are  argued  at  len^h 
by  counsel.  We  will  now  proceed  to  consider  those  suflBiciently  im- 
portant or  material  to  require  notice. 

1.  It  is  urged  that  accused  was  not  arraigned  and  given  an  oppor- 
tunity to  plead  before  trial.  If  this  assignment  of  error  is  correct,  the 
judgment  must  of  course  be  reversed;  because  the  arraignment  and 
plea  constitute  the  issue  to  be  tried.  And  consequently  if  there  was 
no  arraignment  and  plea  there  is  nothing  upon  which  a  trial  could  be 
had. 

The  record  proper  contains  the  following  entry:  "Now  on  this  day 
comes  William  Kellogg,  who  prosecutes  the  plea  of  the  people  in  this 
behalf,  and  comes  defendant  nerein.  Si  Minich,  in  his  own  proper  per- 
son, and  by  M.  L.  Rice,  esq.,  his  attorney,  and  thereupon  said  defendant 
being  brought  before  the  bar  of  the  court  and  arraiscned,  and  the  in- 
dictment herein  being  read  to  him,  and  he  being  furnished  with  a  copy 
of  the  same,  and  a  list  of  the  jurors  and  witnesses,  and  required  to 
plead  to  said  indictment,  whereupon  he  answers  and  says  he  is  not 
guilty  in  the  manner  and  form  as  chained  in  said  indictment,  and  of 
this  he  puts  himself  upon  the  country  for  trial,  as  does  the  district 
attorney." 

The  tacts  attending  this  proceeding,  as  disclosed  by  affidavits  in  sup- 
port of  a  motion  to  correct  the  record,  are  as  follows :  Plaintiff*  in  error 
oeing  brought  into  court  accompanied  by  his  attorney,  and  having 
received  a  copy  of  the  indictment  after  some  little  time,  the  exact 
length  of  which  we  are  not  advised,  was  called  upon  by  the  district 
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attorney  to  plead ;  thereupon  he  arose  in  presence  of  the  court,  and 
the  district  attorney  began  to  read  the  indictment;  when  he  had  read 
a  few  words  Mr.  Eice,  counsel  for  the  accused,  interrupted  with  the 
statement,  substantially,  "  You  need  not  read  the  indictment;  we  have 
read  it  and  know  its  contents;  the  record  may  show  a  formal  arraign- 
ment and  plea  of  not  guilty ;"  whereupon  the  district  attorney  desisted 
from  further  reading  of  the  indictment,  and  demanded  of  the  accused 
whether  he  was  guilty  or  not  guilty ;  to  which  inquiry  either  he  or  his 
counsel  responded  "not  guilty,"  and  the  court  directed  such  respoase 
to  be  entered  of  record.  We  think  the  weight  of  proofs  in  the  affi- 
davits sustains  the  conclusion  that  it  was  uie  aeeosed  himself  who 
entered  the  plea. 

Some  of  the  ancient  formalities  connected  with  the  arraignment  of 
persons  accused  of  crime  have  long  been  discarded.  And  now  there 
seem  to  be  in  practice  three  acts  attending  the  proceeding,  viz.:  Calling 
the  defendant  to  the  bar  of  the  court  to  answer  the  matter  charged 
against  him,  reading  the  indictment  to  him,  and  demanding  of  him 
whether  he  is  guilty  or  not  guilty.  By  statute  in  this  state — section 
954  of  the  general  statutes — it  is  expressly  enacted  that  the  declaration 
of  his  plea  may  be  made  orally,  by  himself  or  by  coimseL  Also  that  the 
mention  of  the  arraignment  and  such  plea  in  the  records  of  the  court 
shall  constitute  the  issue  between  the  people  of  the  state  and  the  pris- 
oner. 

It  will  be  observed  from  the  foregoing  that  the  question  whether  the 
response  of  "not  guilty"  was  given  by  the  accused  or  his  attorney  is 
of  no  importance.  And  upon  examination  of  the  facts  above  stated  it 
will  be  seen  that  the  arraignment  in  this  case  complied  fully  with  the 
requirements  mentioned,  except  in  one  particular,  ^.  6.,  the  reading  of 
the  indictment.     Is  this  a  fatal  defect? 

It  is  almost  superfluous  for  us  to  say  that  the  object  to  be  attained 
by  this  step  in  the  proceeding  is  to  inform  the  prisoner  of  the  exact 
character  of  the  crime  with  wnich  he  stands  charged,  and  for  which  he 
is  to  be  tried.  At  common  law  the  material  importance  of  this  pro- 
ceeding is  unquestioned;  for  it  was  the  only  means  through  which  the 
accused  was  given  by  the  state  a  complete  description  of  the  offense 
charged.  Section  953  of  the  general  statutes  now,  however,  expressly 
provides  that  before  arraignment  the  prisoner  shall  be  furnish^  with 
a  copy  of  the  indictment.  There  can  be  but  one  object  in  the  enact- 
ment of  this  provision;  and  that  is  to  accomplish  the  very  purpose  for 
which  the  reading  of  the  indictment  oriffinally  took  place.  It  needs  no 
argument  to  show  that  in  this  respect  the  latter  method  is  better  than 
the  former;  that  with  a  copy  of  the  indictment  in  his  possession  to  be 
read  and  re-read  by  himself,  and  by  his  counsel,  he  is  more  thoroughly 
advised  of  the  crime  charged  than  he  could  possibly  be  in  listening  to 
the  oral  reading  thereof  by  the  district  attorney;  the  latter  officer 
might  by  mistake,  or  through  design,  omit  to  read,  or  misread,  material 
matters  therein  contained;  but  when  the  accused  has  an  exact  copy  for 
his  own  inspection  and  that  of  his  attorney,  no  such  mistake  or  impo- 
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sition  is  possible.  Thus  wo  see  that  not  only  is  the  statutory  provision 
framed  for  the  purpose  of  accomplishing  the  very  object  designed  in 
the  reading,  but  that  it  is  a  decided  improvement,  as  far  as  the  accused 
13  concerned,  in  this  regard.  In  Illinois,  under  statutes  similar  to  ours, 
it  is  declared  that  "the  statutory  requirement  of  furnishing  the  prisoner 
with  a  copy  of  the  indictment  is  a  better  means  of  information  to  him 
of  the  charge  than  the  reading  of  the  indictment  to  him:"  Fitzpatrick 
V.  People,  98  IlL  259.  And  it  is  substantially  held  that  the  reading  of 
the  indictment  is  not  essential. 

In  the  case  of  Qoodin  v.  State,  16  Ohio  St.  344,  the  accused  had  been 
famished  with  a  copy  of  the  indictment  at  a  period  prior  to  his  ar- 
raignment; upon  his  arraignment  the  indictment  was  not  read  to  him, 
but  he  entered  his  plea  of  not  guilty  without  objection,  and  the  court 
say:  "  It  would  have  been  then  an  idle  ceremony  to  read  him  a  paper 
with  the  contents  of  which  he  was  already  familiar.  The  prisoner  stood 
in  court  better  informed  of  the  character  and  nature  of  the  charges 
preferred  in  the  indictment  than  he  could  have  been  by  any  hasty 
reading  thereof  in  court  under  the  embarrassments  incident  to  that 
situation:"  See  1  Bish.  Crim.  Proc,  2d  ed,  sec.  733. 

There  are  cases  which  hold  that  even  in  indictments  for  a  felony,  if 
the  accused,  anterior  to  trial,  pleads  not  guilty,  and  the  plea  is  accepted 
and  recorded,  the  entire  omission  of  an  arraignment  is  cured  on  the 
ground  of  waiver. 

But  we  do  not  in  this  connection  pass  upon  the  question  of  waiver, 
except  as  to  the  reading  of  the  indictment.  We  hold  that  since  the  rea- 
son for  this  proceeding  is  fully  satisfied,  the  irregularity,  if  such  it  can 
be  termed,  is  not  fatal  to  the  judgment. 

(Counsel  complain  that  the  accused  in  this  case  could  not  have  been 
sai&ciently  informed  of  the  contents  of  the  indictment  at  the  time  he 
pleaded  thereto,  because,  as  they  say  in  argument,  a  copy  thereof  had 
only  been  delivered  about  five  minutes  previous.  This  suggestion 
comes  too  lata  Had  the  announcement  been  made  when  he  was  called 
upon  to  plead  to  the  indictment,  the  arrai^ment  would  hav,e  been 
postponed;  and  from  the  fact  that  he  stood  by  and  made  no  objection 
or  protest  when  his  counsel  declared  "  we  have  read  the  indictment 
and  know  its  contents,"  we  must  presume  that  the  statement  was 
trua 

2.  It  is  assigned  as  error  that  a  list  of  all  the  witnesses  who  testified 
in  chief  upon  the  trial  was  not  furnished  to  the  accused  previous  to 
his  arraignment,  as  required  by  section  953,  aforesaid,  which  reads: 
"Every  person  charged  with  murder  or  other  felonious  crime  shall  be 
furnished,  previous  to  his  arraignment,  with  a  copy  of  the  indictment 
and  a  list  of  the  jurors  and  witnesses."  It  appears  that  the  names  of 
all  withe^sse3  who  testified  before  the  grand  jury  were  indorsed  upon 
the  indictment,  a  copy  of  which  instrument  with  such  indorsement 
was  delivered  to  the  accused.  It  also  appears  that  before  going  to 
trial  a  Ust  of  all  other  witnesses  used  in  chief  by  the  state  was  given 
him.    And  it  further  appears  that  no  objection  was  interposed  to  wit* 
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ne;5se3  testifying;  on  the  ground  that  their  names  were  not  furnished 
the  accused  prior  to  arraignment. 

Under  our  practice,  the  foreman  always  indorses  upon  the  indict- 
ment the  names  of  all  witnesses  examined  by  the  grand  jury.  In 
Illinois,  where  the  practice  is  similar  but  statutory,  it  is  held  that  the 
list  of  witnesses  commanded  by  the  statute  to  be  furnished  the  pris- 
oner prior  to  his  arraignment  is  to  embrace  those  which  were  to  be 
indorsed  upon  the  indictment.  And  it  is  further  held  that  the  prose- 
cution is  not  confined  to  the  list  of  witnesses  thus  furnished  prior  to 
arraignment;  ''that  the  circuit  court  in  thd  exercise  of  a  sound  discre- 
tion, and  having  a  strict  and  impartial  regard  for  the  rights  of  the 
community  and  the  prisoner,  may  permit  such  other  witnesses  to  be 
examined  as  the  justice  of  the  case  may  seem  to  require:"  Gardner  v. 
People,  3  Scam.  83;  Gates  v.  People,  14  111.  433;  Logg  v.  People,  92  Id. 
598,  and  cases  cited. 

Accepting  the  view  taken  in  these  cases  and  appljong  it  to  the  case 
at  bar,  we  must  overrule  this  objection.  Plaintiff  in  error  was,  as 
already  stated,  prior  to  the  trial  furnished  with  the  names  of  all  wit- 
nesses called  in  chief;  and  there  is  nothing  in  the  record  which  shows 
that  he  was  in  any  way  surprised  or  his  rights  prejudiced  by  reason  of 
the  fact  that  he  was  not  sooner  apprised  that  they  would  be  sworn: 
See  Wilson  v.  People,  3  Col.  325. 

3.  A  third  objection  to  the  judgment  below  is  that  the  accused  was 
not  furnished  with  a  list  of  the  petit  jurors  prior  to  his  arraignment 
Although  the  record  recites  that  tnis  provision  of  section  953,  a&resaid, 
was  complied  with,  yet  the  facts  appear  to  be  as  follows:  That  at  the 
time  of  arraignment  the  entire  panel  of  jurors  had  been  excused  for  the 
term  and  no  special  venire  had  been  returned;  it  was  therefore  impos- 
sible to  then  arraign  the  defendant  and  also  furnish  the  list  of  jurors; 
it  further  appears  that  before  trial  a  list  of  the  jurors  summoned  was 
delivered  to  defendant  and  consulted  by  his  counsel  in  selecting  the 
jury;  also  that  no  objection  whatever  was  interposed  upon  this  ground, 
either  to  the  arraignment  or  to  impaneling  the  jury  and  going  to  trial 

With  reference  to  the  statutory  requirement  aforesaid  concerning 
jurors  this  court  has  held  that  it  relates  to  an  important  right  "It 
gives  the  prisoner  and  his  counsel  an  opportunity  to  inquire  concerning 
and  consider  upon  the  character,  dispositions,  and  relations  of  those 
composing  the  regular  panel,  and  to  select  such  as  they  think  will  give 
the  prisoner  a  fair  and  impartial  trial:"  Stratton  v.  People,  5  CoL  276; 
Mooney  v.  People,  7  Id.  218.  But  in  both  of  these  cases  the  question 
discussed  and  decided  had  reference  solely  to  the  improper  depletion  of 
the  regular  panel  by  the  sustaining  of  challenges  for  cause  upon  insuf- 
ficient grounds,  ^d  the  proposition  now  urged  was  not  there  pre- 
sented. 

It  would  seem  that  since,  in  this  case,  the  list  of  jurors  was  furnished 
prior  to  trial,  and  the  defendant  was  thus  given  an  opportunity  to 
secure  the  requisite  information  concerning:  them,  the  reason  of  the  law 
was  complied  with.    If  it  appeared  that  the  defendant  was  injured  or 
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put  to  a  disadvantage  by  the  failure  to  furnish  this  list  prior  to  arraign- 
ment, particularly  if  he  entered  a  timely  protest,  his  conviction  ought 
not  to  stand.  But  there  is  nothing  in  this  record  from  which  the 
slightest  prejudice  to  his  rights  on  this  account  can  be  inferred. 

Commenting  upon  this  subject,  the  supreme  court  of  Illinois  say 
that  while  it  is  the  duty  of  courts  to  prisoners  "  among  other  things,  to 
notify  them  in  due  time,  as  to  what  men  constitute  me  panel  out  of 
which  the  jurors  for  their  trial  should  be  called It  is  not,  how- 
ever, every  little  inaccuracv  which  may  occur  in  this  regard  for  which 
a  trial  should  be  set  aside:    Qoodhua  v.  State,  94  111.  37. 

And  they  hold  under  just  such  a  statute  as  ours  that  unless  the 
accused  has  been  "  put  to  a  disadvantage "  from  the  irregularity,  his 
conviction  out  not  to  be  set  aside. 

In  Ohio  a  statute  requiring  that  a  list  of  jurors  be  furnished  in 
capital  cases  "  at  least  twelve  hours  before  the  trial "  is  construed  to  be 
simply  directory  as  to  a  duty  to  be  performed  by  the  state;  it  is  said 
that "  if  a  defendant  in  a  criminal  prosecution  wishes  to  avail  himself 
of  such  omission  of  duty  on  the  part  of  the  state  he  must  do  it  on 
motion  before  trial,  or  interpose  it  as  an  objection  to  being  put  on  his 
trial"  The  doctrine  that  a  waiver  of  this  right  may  take  place  is  fully 
recognized:  Fonts  v.  State,  8  Ohio  St  98.  On  the  subject  of  waiver 
as  to  this  matter,  see  Pressley  v.  State,  19  G&  192;  Russell  v.  State,  33 
La.  Ann,  135. 

Mr.  Bishop  supports,  with  a  strong  array  of  authorities,  the  proposi- 
tion that  "if,  while  the  petit  jury  is  being  impaneled,  the  prisoner 
knows  of  a  cause  of  challenge  against  one  of  them  or  the  whole,  but 
declines  to  interfere  then,  he  cannot  afterwards  bring  forward  the 
objection:"  1  Bish.  Crim.  L.,  sec,  997,  and  cases  cited.  Yet  the  reason 
for  recognizing  the  doctrine  of  waiver  in  connection  with  such  ques- 
tions is  not  so  strong  as  it  is  in  the  matter  now  before  us. 

The  objection  under  consideration  does  not,  in  our  judgment,  justify 
reversal. 

4.  During  the  selection  of  the  jury  Flucken,  one  of  the  jurors  called, 
was  challenged  by  the  defendant  for  cause.  The  examination  upon  his 
voir  dire  discloses  such  a  state  of  mind  on  his  part  as  would  have 
justified  the  court  in  sustaining  the  challenge.  He  had  formed  a 
decided  opinion  upon  the  merits,  and  in  his  testimony  several  times 
declared  that  he  would  be  influenced  by  the  opinion,  and  could  not 
fairly  and  impartially  try  the  case.  There  is  little  doubt  but  that  this 
juror,  like  many  other  biLsiness  men,  was  anxious  to  avoid  the  perform- 
ance of  his  duty  in  the  premises.  And  there  is  strong  justification,  in 
his  answers  to  the  questions  propounded,  for  the  indignation  aroused 
in  the  mind  of  the  judge.  But-considering  his  testimony  alone,  as  we 
find  it  in  the  record,  it  falls  short  of  indicating  that  he  would  have 
acted  as  an  impartial  juror.  This  court  has  held  that  section  1893  of 
the  general  statutes  transforms  the  character  of  the  objection  mentioned 
from  a  ground  of  principal  challenge,  as  at  common  law,  to  a  ground 
of  challenge  to  the  &vor,  and  that  by  virtue  of  the  statute  the  finding 
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by  the  court  of  the  fact  of  the  juror's  indifference  is  not  reviewable: 
Solander  v.  People,  2  Ck)l.  48;  Jones  v.  People,  Id.  351. 

It  is  unnecessary  for  us  now  to  determine  whether  or  not  the  position 
taken  in  these  cases  is  affected  by  subsequent  decisions,  or  by  other 
legislation.  For  admitting  that  the  finding  upon  this  question  is  review- 
ame,  and  that  the  court  in  this  case  erred  in  denying  defendant's 
challenge,  we  are  still  of  opinion  that  the  error,  under  ihe  circumstances 
disclosed,  does  not  authorize  a  reversal 

It  appears  that  Flucken  wsls  challenged  by  the  accused  peremptorily, 
and  consequently  his  previous  opinion  could  in  no  way  have  influenced 
the  verdict.  It  also  appears  that  when  the  accused  accepted  the  jury 
and  went  to  trial  he  had  exhausted  but  eight  of  his  fifteen  peremptory 
challenges.  In  view  of  these  facts,  we  are  constrained  to  hold  that  the 
error  in  denying  the  challenge  for  cause,  if  such  it  was,  could  not  have 
injured  accused;  and  therefore,  being  error  without  prejudice,  it  can- 
not be  fatal  to  the  judgment. 

Upon  this  subject  the  cases  are  not  all  in  accord;  but  the  decided 
weight  of  authority  is  in  favor  of  the  view  adopted.  We  have  not 
given,  and  shall  not  attempt  to  give,  the  reasoning  at  length  upon 
which  our  conclusion  is  based.  We  accept  the  conclusion,  and  content 
ourselves  by  referring  counsel  for  the  reasoning  to  some  of  the  author- 
ities in  which  the  doctrine  is  maintained:  Proffatt  on  Jury  Trial,  sea 
1G5;  Erwin  v.  State,  29  Ohio  St.  186;  State  v.  Elliott,  45  Iowa,  486; 
State  V.  Lawler,  28  Minn.  216;  State  v.  Davis,  41  Iowa,  311;  Lum  v. 
State,  11  Tex.  App.  483;  McGowan  v.  State,  9  Yerg.  184;  Stewart 
V.  State,  13  Ark.  720;  Benton  v.  State,  30  Id.  328;  Mimms  v.  State,  16 
Ohio  St.  221;  Wilson  v.  People,  94  HI.  299. 

5.  There  was  no  error  in  allowing  the  challenge  to  the  juror  Priddy. 
His  voir  dire  examination  showed  that  he  had  formed  and  expressed  a 
positive  opinion  concerning  defendant's  guilt  or  innocence;  that  such 
opinion  was  obtained  largely  from  statements  made  to  him  by  wit- 
nesses; that  he  had  business  relations  with  Gillespie,  who  was  jointly 
indicted  and  a  codefendant  with  Minich,  but  who  was  not  on  trial, 
owing  to  a  severance  allowed  by  the  court;  and  that  he  supposed 
himself  to  entertain  a  feeling  of  "bias  at  the  outset."  Upon  these 
facts  we  think  the  challenge  by  the  district  attorney  was  wisely  sas- 
tained. 

6.  Another  objection  presented  is  that  the  jury  were  not  legally 
sworn  to  try  the  cause. 

Tlie  record  entry,  which  contains  all  the  information  before  us  on 
the  subject,  after  naming  the  jurors,  reads  as  follows:  "Twelve  good 
and  lawful  men  of  the  county  of  Lake,  who  were  duly  impaneled, 
tried,  and  sworn  to  well  and  truly  try  the  issue  joined,  and  a  true  de- 
liverance make  between  the  people  of  the  state  of  Colorado  and  Si 
Minich,  the  prisoner  at  the  bar,  and  a  true  verdict  render  according  to 
the  law  and  the  evidence."  There  is  with  us  no  statutory  form 
for  this  oath,  and  it  should  be  substantially  as  required  at  common 
law.  '  The  defects  pointed  out  by  counsel  are  the  omission  of  the 
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clause,  "  whom  you  shall  have  in  charge,"  and  the  concluding  phrase, 
or  invocation,  "  so  help  you  God." 

Had  the  record  simply  contained  the  declaration  that  the  jury  were 
"duly  sworn,"  or  that  they  were  "sworn  according  to  law,"  it  would 
have  been  sufiBcient;  but  while  conceding  this,  a  number  of  the 
decisions  hold  that  where  an  attempt  is  made  to  set  out  the  oath 
administered,  it  must  affirmatively  appear  that  no  material  part  was 
omitted. 

It  will  be  noticed  that  the  record  before  us  does  not  purport  to  give 
the  exact  oath  administered  to  the  jury;  it  is  in  narrative  or  historical 
form;  it  recites  the  fact  that  they  were  duly  sworn,  and  then  proceeds 
to  indicate  generally  what  they  were  sworn  to  do.  The  declaration 
that  they  were  duly  sworn  implies  that  the  oath  was  administered  with 
the  requisite  formality  and  solemnity;  that  the  jurors  in  open  court 
were  required  to  hold  up  their  hands  and  promise  to  perform  the  duties 
specified;  there  being  an  appropriate  reierence  to  the  Deity;  such  as 
"in  the  presence  of  the  everliving  God,"  or  "so  help  me  God:"  See 
Warehain  v.  State,  25  Ohio  St  601;  Bartlett  v.  State,  28  Id.  669;  Kerr 
V.  State,  36  Id.  .614. 

This  disposes  of  counsel's  objection  in  so  far  as  it  relates  to  leaving 
out  the  invocation  in  question. 

Since,  however,  the  record  attempts  to  specify  the  duties  which  the 
jury  in  this  case  were  sworn  to  perform,  we  are  inclined  to  think  there 
should,  as  to  such  duties,  be  no  material  omi^ion.  But  no  objection 
can  be  maintained  upoa  this  ground.  The  jury  were  dwom  to  "well 
and  truly  try  the  issue  joined,  and  a  true  deliverance  make  between 
the  people  of  the  state  of  Colorado  and  Si  Minich,  the  prisoner  at  the 
bar,  ana  a  true  verdict  render  according  to  the  law  and  the  evidence." 
The  expression  "whom  you  shall  have  m  charge  "  is  in  no  sense  mate* 
rial ;  it  adds  nothing  in  explanation  of  their  duties,  nor  does  it  in  any 
way  enhance  the  solemnity  of  the  oath ;  its  omission,  thei-efore,  does 
not  vitiate  the  proceeding. 

In  most  of  the  cases  cited  by  counsel  for  plaintiff  in  error  the  defects 
held  fatal  consisted  in  omitting  important  matters  pertaining  to  the 
duties  of  jurors. 

7.  It  is  claimed  that  the  eighth  instruction  given  declaring  the  law 
as  to  accessaries  before  the  fact  was  authorizea  by  no  evidence  in  the 
record,  and  may  have  misled  the  jury. 

But  little  proof  is  required  to  support  an  instruction. 

The  conviction  in  this  case  rests  entirely  upon  circumstantial  evi- 
dence. It  appeared  from  examination  of  the  ground  where  the  body 
of  deceased  was  found,  that  a  struggle  had  taken  place;  that  probably 
two  or  more  persons  were  engaged  in  the  killing;  the  fatal  shot  must 
of  course  have  been  fired  by  one  of  them.  And  supposing  Minich  to 
have  been  one  of  these  persons,  it  might  be  impossible  to  know  beyond 
a  reasonable  doubt  whether  he  himself  or  a  confederate  did  the  shoot- 
ing. Bat  under  the  statute,  whether  he  did  or  not  was  a  matter  of  no 
importance.    He  was  charged  in  the  indictment  both  as  principal  and 
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as  accessary  before  the  f aci    If  he  was  an  accessary  before  the  fact, 
he  was  equally  guilty  of  the  crime  of  murder. 

The  circumstances  shown  fully  warranted  the  charge. 

8.  The  court  also  instructed  the  jury  as  follows:  "You  are  the  sole 
judges  of  the  credibility  of  the  witnesses  who  have  testified  in  this  case, 
and  if  you  believe  that  any  witness  in  the  case  has  willfully  testified 
falsely  to  any  material  point  in  the  case^  you  are  at  liberty  to  disregard 
the  entire  testimony  of  such  witness." 

We  are  told  that  this  instruction  is  wrong  because  it  did  not  contain 
a  qualification  concerning  corroborating  testimony.  It  is  said  that  if 
a  witness  willfully  testifies  falsely  to  a  material  fact,  but  his  testimony 
as  to  other  material  matters  is  supported  by  corroborating  proofs  or 
circumstances,  the  jury  should  be  told  that  they  need  not  discard  it  in 
so  far  as  it  relates  to  such  other  matters.  This  position  would  perhaps 
be  correct,  should  a  court  assume  the  doubtful  authority  of  directii^  the 
jury  that  they  must  disregard  the  entire  evidence  of  a  witness  willrally 
testifying  falsely  to  one  material  fact;  but  it  is  not  correct  in  cases  like 
the  present,  where  the  court  simply  suggests  that  the  jury  may  disre- 
gard, or  that  they  are  at  liberty  to  disregard  the  testimony  of  such 
witness. 

In  Hamilton  v.  People,  29  Mich.  173,  the  court  say:  "  While  the  jury 
cannot  be  compelled  to  disregard  all  the  testimony  of  a  witness  who 
has  willfully  falsified,  yet  they  may  do  so  if  they  do  not  trust  it." 

In  State  v.  Dwyer,  25  Mo.  the  judge  who  writes  the  opinion  uses 
this  language :  "  In  my  opinion,  if  the  jury  believe  that  a  witness  has 
willfully  testified  falsely  m  respect  to  a  material  fact,  it  is  their  duty  to 
disregard  the  whole  of  his  testimony  and  they  should  be  so  instructed 
by  the  court,  but  the  other  members  of  the  court  think  that  the  jury 
ought  only  to  be  told  that  they  may  do  what  I  think  they  are  bound 
to  do:"  Paulette  v.  Brown,  40  Id.  52;  People  v.  Sprague,  53  Gal.  491; 
Day  &  Co.  v.  Crawford,  13  Ga.  508, 

9.  The  thirteenth  instruction  contained  in  the  charge  reads  as  fol- 
lows: "The  defendant  in  this  case  is  a  competent  witness  in  his  own 
behalf,  and  you  are  the  sole  jud^s  of  his  credibility,  and  in  determin- 
ing such  credibility  you  are  at  liberty  to  take  into  consideration  any 
interest  that  the  testimony  may  show  such  witness  to  have  in  the  re- 
sult of  this  case,  if  any  is  shown;  any  motive  that  the  testimony  maj 
show  him  to  have  to  induce  him  to  testify  falsely,  if  any  is  shown;  his 
manner  on  the  witness-stand;  the  probability  or  improbability  of  his 
statements;  the  consistency  or  inconsistency  of  bis  statements,  one 
with  the  other;  and,  in  fact,  all  the  circumstances  proved  in  the  case 
that  may  enlighten  you  as  to  whether  such  witness  is  telling  the  truth 
or  not." 

It  is  claimed  that  this  part  of  the  charge  is  error,  for  the  reason  that 
it  improperly  singles  out  the  testimony  of  the  defendant,  and  directs 
the  attention  of  the  jury  thereto.  There  can  be  no  doubt  as  to  the 
impropriety  of  the  court's  selecting  and  giving  undue  prominenoe  to 
certain  facts,  or  commenting  thereon  to  we  exclusian  of  certain  other 
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and  important  parts  of  the  testimony;  indeed,  under  our  practice,  his 
province  is  to  state  the  law,  and  omit  all  comment  upon  the  evidence. 
But  we  know  of  no  rule  which  prohibits  the  court's  mentioning,  in  an 
appropriate  way,  a  particular  witneas  or  class  of  witnesses.  Our  stat- 
ute, speaking  with  reference  to  the  testimony  of  a  person  on  trial  for 
crime,  says  that  his  interest,  by  reason  of  this  fact,  "may  be  shown  for 
the  purpose  of  affecting  his  credibility."  In  weighing  the  testimony 
of  such  person,  and  passing  upon  its  credibilty,  the  jury  have  an  un- 
doubted right  to  consider  all  the  circumstances  under  which  it  is  given, 
including  £as  particular  personal  interest  in  the  result  of  the  trial;  and 
it  is  not  error  for  the  court  to  remind  them  of  the  latter  circumstance, 
provided,  as  in  this  instance,  he  refrains  from  intimating  or  suggesting 
the  degree  of  weight  to  be  given  it:  See  BuUinger  v.  People,  95  111. 
394;  People  v.  Morrow,  60  Cal.  142. 

10.  The  fourteenth  instruction  allowed  says  to  the  jury:  "You  are 
further  instructed  that  while  you  are  not  to  find  the  defendant  guilty, 
if  you  entertain  a  reasonable  doubt  of  his  guilt,  you  are  not  to  search 
for  a  doubt  The  doubt  referred  to  must  be  such  a  doubt  as  would 
naturally  arise  in  the  mind  of  a  reasonable  man  upon  review  of  all  the 
evidence  in  the  case.  It  means  a  serious,  substantial,  and  well-founded 
doubt,  and  not  a  mere  possibility  of  a  doubt.  It  is  such  a  dxydbt  as  in 
the  important  transactions  of  fife  would  cause  a  reasonable  and  pru- 
dent man  to  hesitate  and  pavse,  and  when  you  can  say  after  consider- 
ing all  the  evidence  in  the  case  that  you  have  an  abiding  conviction 
of  the  truth  of  the  chai*ge,  then  you  are  the  more  satisfied  beyond  a 
reasonable  doubt" 

Considering  this  instruction  as  a  whole,  we  discover  nothing  objec- 
tionable therein.  Counsel  argue  that  the  portion  thereof  which  we 
have  italicized  was  misleading  to  the  jury;  that  from  it  they  were  given 
to  understand  that  if,  in  the  important  transactions  of  life,  a  reasonable 
man  would  act,  then  the  doubt  spoken  of  in  the  instruction  would  not 
exist  If  their  interpretation  were  correct,  the  objection  would  be 
much  more  difficult  to  answer;  because  a  reasonable  and  prudent  man 
often  acts  in  connection  with  the  most  important  business  upon  a  mere 
preponderance  of  proofs  or  considerations;  and  he  may  have  many 
Rerious  and  reasonable  misgivings  as  to  the  propriety  of  the  step  taken; 
bat  juries  in  criminal  cases  must  acquit  if  there  exist  in  their  minds 
a  single  reasonable  doubt  We,  however,  think  the  inference  drawn 
from  the  instruction  by  counsel  unwarranted.  The  language  under 
consideration  does  not  declare  that  the  doubt  being  defined  is  one 
upon  which  a  reasonable  man  would  act  The  jury  are  thereby 
ii^ormed  that  it  is  such  a  doubt  as  would  cause  a  reasonable  and  pru- 
dent man  to  hesitate  and  pause;  there  is  a  vast  difference  between 
hesitating  or  pausing  and  acting.  The  doubt  whiph  leads  a  man  to 
hesitate  or  pause  may  be  very  far  from  being  such  a  doubt  as  would 
control  his  action.  And  we  think  that  if  in  the  important  transac- 
tions of  life  a  doubt  aris&s  in  the  mind  of  a  reasonable  and  prudent 
man  which  would  not  lead  him  to  hesitate,  or  to  pause  and  consider  o£ 
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his  future  action,  that  doubt  is  not  such  a  reasonable  doubt  as  would 
justify  a  jury  in  returning  a  verdict  of  acquittal  Upon  a  careful 
examination  of  the  cases  it  will  be  found  that  the  instructions  on  this 
subject  which  are  held  erroneous  are  those  wherein  the  doubt  is  de- 
fined to  be  such  an  one  as  would  control  a  reasonable  man,  or  lead  him 
to  act 

11.  The  objection,  urged  by  counsel  for  plaintiflf  in  error,  to  the 
court's  modification  of  the  fifth  instruction,  asked  in  behalf  of  their 
client,  is  not  well  taken.  By  this  instruction,  as  amended  and  given, 
the  jury  are  substantially  told  that  in  cases  where  the  conviction  is  to 
rest  upon  circumstantial  evidence  only,  if  there  is  any  other  reasonable 
theory  or  hypothesis  upon  which  the  killing  may  be  accounted  for,  they 
are  to  acquit.  We  do  not  understand  the  Taw  to  be  that  any  unreason- 
able or  imaginary  hypothesis,  though  it  be  supposed  to  arise  from  the 
evidence,  will  justify  a  verdict  of  not  guilty:  reople  v.  Cronin,  34  CaL 
191 ;  State  v.  Nelson,  11  Nev.  334;  Hauser  v.  State,  68  Ga.  78. 

12.  The  court  did  not  err  in  refusing  to  give  instructiong  numbered 
3  and  4  asked  by  the  defendant.  Assuming  these  instructions  to 
state  correct  propositions  of  law,  they  were  fully  covered  by  portions 
of  the  charge  aUowed,  and  while  there  are  some  cases  which  seem  to 
recognize  the  doctrine  that  a  good  instruction  asked  should  be  given, 
though  it  be  entirely  cumulative,  we  think  the  converse  is  the  better 
rule.  When  a  proposition  of  law  is  once  clearly  stated,  the  repetition 
thereof,  in  the  same  or  different  language,  could  only  tend  to  embarrass 
and  confuse  the  jury. 

13.  The  last  position  of  counsel  which  we  deem  of  sufficient  impor- 
tance to  notice  is  that  the  evidence  does  not  justify  or  sustain  the  ver- 
dict. 

In  view  of  the  gravity  of  this  case  we  have  examined  the  volumi- 
nous record  with  more  than  the  usual  care.  As  a  result  of  such  inves- 
tigation we  do  not  feel  warranted  in  interfering  upon  the  ground  of 
insufficient  evidence.  The  conviction,  it  is  true,  is  based  upon  cir- 
cumstantial evidence.  Yet  there  is  woven  about  the  defendant  a  web 
of  circumstances  which,  coupled  with*  his  attempted  explanations 
thereof,  point  irresistiblv  to  him  as  one  of  the  guilty  parties.  The 
sfibrt  to  prove  an  cdibi  is  not  satisfactory,  and  his  explanations  of 
some  of  the  suspicious  incidents  disclosed  by  the  prosecution,  such  as 
his  sudden  acquisition  o.f  money,  similar  in  denomination  to  that  taken 
from  the  body  of  the  deceased,  were  accompanied  by  so  many  improba- 
ble circumstances  that  the  jury  might  well  have  regarded  them  as 
strong  corroborating  evidences  of  guilt. 

The  defense  has  been  ably  conducted  throughout.  From  first  to  last 
counsel  have  spared  no  honorable  efibrt  to  avert  the  demands  of  retribu- 
tive justice.  They  have  assigned  for  consideration,  and  skillfully 
jirgued  in  this  court,  every  question  which  could  possibly  lay  the 
foundation  for  legal  interference;  no  stone  has  been  left  unturned  in 
the  efibrt  to  rescue  their  unhappy  client  from  the  doom  awaiting  him. 
But  in  the  discharge  of  the  duties  imposed  upon  as,  and  under  the  sol- 
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emn  obligation  of  onr  official  oath,  we  are  reluctantly  compelled  to  say 
that  they  have  been  unsuccessf uL 

The  judgment  is  affirmed,  and,  in  pursuance  of  the  statute,  an  order 
will  be  entered  of  record  designating  the  fifth  of  February,  A.  D.  1886, 
as  the  date  for  executing  the  sentence  pronounced. 

Fork  or  Oath  of  Jubos,  Suffigisnct  or:  See  State  t.  Angelo^  4  Weet  Coast  Bep, 
482;  Leonard  7.  Territory,  7  Id.  470. 


People  ex  rel.  Attorney-Qeneral  v.  Goddard. 

FUed  December  4, 1S85. 

Quo  Wabsanto— P&ocEBDnro  TO  Oust  Judoe.— In  a  prooeedins  to  oust  defendant 
from  the  office  of  jadge  of  the  district  court,  hdd,  that  in  so  far  as  the  matters  stated  in 
the  present  information  refer  to  defendant's  disqualification  to  take  the  office  in  the  first 
instance,  the  ground  was  fully  covered  by  the  former  proceeding  and  decision,  reported 
in  7  West  Coast  Rep.  24;  that  the  matters  now  charged  for  the  first  time  constitute  a 
Dew  and  different  cause  of  action,  and  that  the  supreme  court  is  without  jurisdiction,  under 
the  constitution,  to  entertain  and  investigate  the  same  by  proceedings  in  the  nature  of  quo 
VBorrtuUo* 

Quo  WARRANTO.    The  opinion  states  the  facts. 

.  T.  H,  77io7fia8,  attomey-general,  I%omton  H.  Thomas,  and  Luthei* 
H,  Dixon,  for  the  plaintiffs. 

Charles  8.  Thomas,  Clinton  Reed,  Joseph  A.  Taylor,  WiUiam  Kel- 
logg, J.  B.  Bissell,  and  C,  L  Thompson,  for  the  defendant. 

By  the  Court.  At  the  April  term  1884  of  this  court  an  information 
in  the  nature  of  a  quo  warraTUo  was  filed  against  the  above-named 
defendant,  by  the  attorney-general  upon  his  own  relation,  to  oust  said 
defendant  from  his  office  of  judge  of  the  district  court  of  the  fifth 
judicial  district 

The  char^  preferred  were  to  the  effect  that  the  defendant  was  dis- 
qualified to  nold  said  office  at  the  time  of  his  election  thereto,  and  aib 
the  time  of  his  induction  into  office. 

The  attorney-general  based  the  charges  and  rested  the  jurisdiction 
of  this  court  to  entertain  them  upon  the  English  statute  of  5  &  6 
Edw.  VI,  a  16. 

The  court  however  declined  to  entertain  the  information,  upon  the 
ground  that  the  statute  mentioned  had  been  repealed  by  the  legislature 
and  was  not  in  force  in  this  state. 

At  the  October  special  term  this  year  the  attorney-general  asked 
leave  to  file  an  amended  information  in  the  same  case,  basing  the 
charges  therein  contained  upon  section  6  of  article  12  of  the  state 
constitntion,  as  well  as  upon  the  statute  of  5  &  6  Edw.  YI. 

The  motion  was  set  down  for  hearing  and  was  discussed  at  length 
by  counsel,  both  on  the  part  of  the  state  and  on  behalf  of  the  defend- 
ant, briefs  also  being  filed  by  both  parties.  The  first  three  counts  are 
sabstantially  the  same  as  those  filed  in  the  original  information^  and 
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relate  to  the  antecedent  disability  of  the  defendant  to  take  and 
administer  the  office  to  which  he  was  elected.  The  remaining  counts 
charge  acts  done  by  said  defendant  since  his  induction  into  office, 
which  are  alleged  to  disqualify  him  to  hold  and  administer  the  duties 
thereof. 

Previous  to  the  hearing  the  attorney-general  stated  to  the  court  and 
opposing  counsel  that  if  the  information  as  amended  could  not  be 
entertained  he  intended  to  strike  out  the  counts  charging  the  defend- 
ant's disability  at  the  time  of  entering  into  office,  and  then  file  the 
document  as  an  original  information  upon  the  charges  contained  m 
the  remaining  counts. 

Thereupon,  by  agreement  of  counsel,  as  the  court  understood  at  the 
time,  and  as  a  matter  of  convenience,  the  subject-matter  of  both  the 
amended  and  proposed  original  information  were  discussed  and  con- 
sidered together  upon  objections  made  by  the  defendant  thereto,  in 
the  nature  of  demurrers  to  the  jurisdiction  of  the  court  to  entertain 
either  of  such  informations. 

We  have  expended  much  time  in  a  careful  examination  of  authorities 
in  respect  to  the  question  of  jurisdiction,  and  have  arrived  at  the  follow- 
ing conclusions,  in  which  all  the  members  of  the  bench  concur:  1.  That 
in  so  far  as  the  matters  stated  in  the  present  information  refer  to 
defendant's  disqualification  to  take  the  office  in  the  first  instance,  the 
ground  was  fully  covered  by  the  former  proceeding  and  decision; 
2.  That  the  matters  now  charged  for  the  first  time  constitute  a  new 
and  difibrent  cause  of  action,  and  the  court  is  unanimously  of  the 
opinion  that  it  ie  without  jurisdiction,  under  the  constitution,  to  enter- 
tain and  investigate  the  same  by  proceedings  in  the  nature  of  quo 
vjarranto.  These  conclusions  dispose  of  the  motion  before  the  court 
Differences  of  opinion  exist  among  us  as  to  the  ground  on  which  to 
base  the  defect  of  jurisdiction.  For  this  reason,  and  the  further  reason 
that  we  are  pressed  for  time,  we  deem  it  both  unprofitable  and  unwise 
to  discuss  the  subject  in  separate  opinions  upon  the  pending  motion. 

The  motion  is  denied. 


Board  op  Couott  Commissioners  of  San  Miguel  Co.  v.  Loxa 

FOed  December  6^  1885. 

Clerk  of  Distbict  Court— Fees  for  Making  JuitoR's  CssinriGATES. — Under  i>eo- 
tion  1922  of  the  general  atatutes  the  clerk  of  the  district  court  is  not  entitled  to  oompen- 
sation  for  making  and  delivering  the  certificates  to  the  jurors  showing  the  uamber  of  days 
they  have  attended  at  each  tenn;  nor  for  taking  the  joron*  affidarits  oonoeming  their 
attendance. 

Error  to  the  district  court  of  Ouray  county.    The  opinion  states 
the  facts. 

Eno8  Miles  sjid  William,  Story,  for  the  plaintiff  in  error. 

Helm,  J.     Defendant  in  error,  being  clerk  of  the  district  court  of 
Ouray  county,  brought  this  action  against  the  county  commissioners  in 
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the  court  below  to  recover  fees  from  the  county  for  taking  and  filing 
affidavits  of  jurors  concerning  their  attendance  upon  court,  and  issuing 
certificates  to  them  according  to  law. 

To  the  complaint  plaintiffs  in  error  filed  an  answer,  and  defendant  in 
error  attacked  the  same  by  general  demurrer.  This  demurrer  the  court 
sustained,  and  the  commissioners  electing  to  stand  by  their  answer, 
judgment  was  rendered  for  the  full  amount  claimed. 

This  judgment  must  be  reversed.  The  first  count  of  the  answer  suf- 
ficiently denies  the  matters  averred  in  the  complaint.  It  makes  a  full 
and  complete  issue  of  fact  for  trial  by  the  court.  Even  if  the  second 
count  were  bad,  plaintiff's  general  demurrer  should  have  been  over- 
ruled; the  issue  of  fact  ought  to  have  been  tried  by  the  introduction 
and  consideration  of  evidence  before  a  judgment  was  rendered  thereon. 

But  a  reversal  must  be  allowed  in  this  case  for  another  reason. 
Plamtiff's  general  demurrer,  though  challenging  the  sufficiency  of  the 
answer,  is  upon  request  to  be  carried  back  to  the  first  detective  plead- 
ing. And  in  accordance  with  the  demand  of  counsel  for  defendants 
below,  we  are  bound  upon  this  demurrer  to  test  the  sufficiency  of  the 
complaintw 

The  second  question  presented,  therefore,  is.  Did  the  complaint  in 
tiiis  case  itself  state  a  cause  of  action  ? 

The  theory  upon  which  the  complaint  was  framed  is:  1.  That  the 
clerk  is  entitled  to  his  regular  fees  for  takmg  tne  affidavits  of  jurors 
concerning  their  attendance  upon  court,  and  also  for  issuing  certificates 
*o  them  stating  the  time  of  such  attendance,  and  the  amount  due  there- 
for; 2.  That  the  county  is  liable  for  the  payment  to  him  of  such  fees. 

But  section  1922  of  the  general  statutes  reads  as  follows:  "  The  clerk 
shall,  without  fee,  furnish  to  each  juror  who  shall  attend  at  any  term 
of  court  a  certificate  showing  jhe  number  of  days  that  such  juror  shall 
have  attended  at  such  term;  and  upon  presentation  thereof  to  the 
county  commissioners  they  shall  issue  to  such  juror  their  warrant  upon 
the  county  treasurer  for  the  payment  of  the  per  diem  and  mileage  of 
such  juror." 

No  construction  of  this  statute  is  needed  to  show  that  the  clerk  is 
not  entitled  to  compensation  tor  making  and  delivering  the  certificates 
in  question,  as  it  is  therein  exprea^y  declared  that  he  shall  do  this  act 
^thout  fee.  If  he  could  demand  a  fee  for  taking  a  juror's  affidavit 
concerning  his  attendance  there  is  nothing  in  the  law  rendering  the 
county  liable  therefor,  and  he  would  be  compelled  to  collect  the  same 
from  the  juror  himself.  But  we  think  the  clear  intent  of  the  statute 
h  that  no  compensation  shall  be  charged  for  this  service.  The  sole 
purpose  of  taking  the  affidavit  in  question  is  to  inform  the  clerk  as  to 
the  number  of  day's  pay  for  attendance  the  juror  is  entitled  to  demand 
from  the  county.  This  is  simply  a  prerequisite  to  the  issuing  of  the 
certificate  mentioned,  being  deemed  an  essential  part  of  the  proceeding 
in  connection  therewith;  and  we  think  the  words  "  without  fee"  apply 
also  thereto. 

The  judgment  is  reversed. 
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Daniels-  v.  Miller,  Clerk  of  District  Court. 

FUed  December  18,  1886, 

Appeals  ttndbb  Act  or  1885 — Bond,  when  BEQumEi>— Dutt  or  Trial  Couet 
AS  TO  Appeals. — Under  the  act  of  1885,  Seas.  Laws,  350,  regulating  apj^U  to  the 
supreme  court,  no  bond  is  required  in  taking  an  appeal  unless  a  stay  of  the  judgment  or 
order  appealed  from  is  desired;  and  neither  the  tnal  court  nor  judge  has  any  function  to 
perform  m  connection  with  the  appeal,  except  when  called  upon  by  either  party  liUgint 
to  fix  the  amount  of  .the  bond  for  the  stay  of  proceedings.  The  provision  authoriziDg 
the  judge  under  such  circumstances  to  fix  the  bond  is  directory,  ana  not  mandatory. 

The  Same— Trial  Court  cannot  DeterjUNB  Appealabilitt  of  Order.— Under 
such  statute  the  trial  court  or  judge  has  no  authority  to  determine,  for  the  purpose  of 
preventing  an  appeal,  that  a  given  judgment  or  order  rendered  or  made  by  sucn  court  or 
judge  is  not  appealable.  The  power  to  determine  whether  an  appeal  will  lie  from  a 
given  order  or  decree  is  vested  solely  in  the  supreme  court. 

The  Same — Order  por  Alimont — Stat  op  Pending  Appeal — Approval  op  Bosd 
BY  Clerk — Mandamus.— One  against  whom  an  order  for  the  payment  of  alimony  and 
counsel  fees  has  been  rendered  has  the  right,  under  such  statute,  to  have  the  execution 
thereof  stayed,  pendins  an  appeal  therefrom,  upon  filing  a  stay  bond.  It  is  not  necessary 
to  the  approval  of  such  bond,  or  to  its  efficacy  in  operating  as  a  stay,  that  the  amount 
thereof  should  have  been  first  fixed  by  the  trial  judge;  and  the  action  of  such  judge,  in 
refusing  to  fix  the  amount  of  such  l)ond  for  the  reason,  as  expressed  by  him,  that  oo 
appeal  could  be  taken  from  the  order,  will  not  authorize  the  clerk  of  the  district  court 
to  withhold  his  approval  of  said  bond.  If  the  clerk  refuses  his  approval  for  such  res- 
son,  he  may  be  compelled  by  mandamus  to  give  his  approval. 

Mandamus — When  Lies — What  Petition  must  Show.— To  authorise  the  issuance 
of  a  writ  of  mandamus  the  petitioner  must  show  a  legal  right  to  have  the  act  done 
which  is  sought  by  the  writ;  that  such  act  is  the  plain,  legal  duty  of  the  respondeat  to 

Eerform,  without  discretion  on  his  part,  either  to  do  or  to  refuse;  and  that  the  writ  will 
e  availing  as  a  remedy,  and  that  the  petitioner  has  no  other  plain,  speedy,  and  adequate 
remedy. 

Procedure  on  Appeal — ^Present  and  Former  Statute. — The  distinotions  and  dif- 
ferences between  the  procedure  on  appeal  under  sucb  statute,  and  that  under  the  former 
statute,  pointed  out  and  discussed. 

Application  for  writ  of  Tnandarn/as,    The  opinion  states  the  facts. 
Patterson  <t  Thomas,  and  Benedict  <b  Phelps,  for  the  petitioner. 
Teller  <k  Orahood,  for  the  respondent. 

Stone,  J.  The  questions  presented  arise  upon  demurrer  to  the  peti- 
tion filed  in  this  court  praying  for  a  writ  of  mandamus  to  compel  the 
respondent,  as  clerk  of  the  district  court  of  Arapahoe  county,  to  approve 
and  file  a  certain  appeal  bond  tendered  him  for  approval,  as  clerk 
aforesaid,  in  an  action  pending  in  said  district  court 

The  petitioner  sets  forth  in  detail  that  one  Lillian  B.  Daniels,  wife 
of  this  petitioner,  heretofore  filed  in  said  district  court  her  complaint, 
praying  that  a  certain  agreement  of  separation  of  the  said  Lillian  and 
this  petitioner,  as  husband  and  wife,  theretofore  made  and  entered  into 
by  and  between  said  parties,  be  set  aside  for  reasons  set  forth  in  the 
complaint  aforesaid,  and  also  praying  for  specific  alimony  to  be  decreed 
the  complainant,  but  not  asking  for  a  dissolution  of  the  bonds  of  mat- 
rimony. For  further  relief  the  complainant  prayed  that  a  specific  sum  be 
decreed  to  be  paid  into  court  bv  the  said  William  B.  Daniels  for  costs  and 
for  attorney's  fees,  and  a  further  sum  to  be  paid  monthly  as  alimony  to 
the  complainant  pendente  lite.  That  about  the  same  time  a  certain 
other  complaint  was  filed  in  said  court  by  the  said  Lillian,  praying 
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sabstantially  tbe  same   relief  as   in  the    first-mentioned  complaint. 
That   full    answers  were    filed  to  said  complaints    and  that   both 

Eties  filed  aflidavits  touching  the  respective  allegations  of  said  com- 
[nts  and  answers.  That  thereafter  tne  said  district  court,  without  a 
ring  upon  the  merits  of  the  controversy,  but  upon  the  said  pleadings 
and  affidavits,  ordered,  adjudged,  and  decreed  that  this  petitioner,  the  said 
William  B.  Daniels,  should  pay  into  court  for  the  use  of  the  com- 
plainant, the  said  Lillian,  the  sum  of  one  thousand  dollars,  seven  hun- 
dred dollars  thereof  as  attorney's  fees  for  her  counsel,  and  three  hundred 
dollars  for  her  use  in  procuring  testimony,  and  other  expenses  in  the 
prosecution  of  her  suit;  and  also  the  furtner  sum  of  seventy-five  dol- 
lars per  month  as  alimony  peTidente  lite  until  the  further  order  of 
tbe  said  court 

That  thereupon  this  petitioner  duly  served  notice  of  his  appeal  from 
all  of  said  order  and  decree,  and  that  he  moved  the  said  court  to  fix 
the  amount  of  the  bond  or  undertaking  on  such  appeal,  which  motion 
was  denied  for  the  reason  that  in  the  opinion  of  said  court  no  appeal 
lay  from  said  order  and  decree. 

That  thereafter  said  petitioner  executed  a  bond  with  good  and  suffix 
cient  surety,  for  the  purpose  of  having  the  same  operate  as  a  superae- 
deas  or  stay  of  the  said  order  and  deci*ee  pending  the  appeal  therein, 
and  tendered  the  same  to  the  respondent  Henry  Spamick,  then  clerk 
of  said  district  court,  and  asked  him  to  approve  the  same ;  but  that 
said  respondent,  as  clerk  as  aforesaid,  refused  so  to  do,  and  indorsed 
on  said  bond  his  reason  for  refusal  in  the  following  words  and  figures, 
to  wit :  "  Tendered  for  approval  this  twenty-ninth  day  of  October,  A. 
D.  1885;  but  I  decline  to  approve  this  bond,  not  because  of  the  insuffi- 
ciency of  the  surety,  but  because  I  feel  bound  to  interpret  the  order  of 
the  district  court  in  this  matter  as  declaring  the  case  to  be  one  which 
does  not  permit  appeal,"  and  signed  the  said  indorsement  as  clerk  as 
aforesaid.  The  said  bond  is  set  out  in  the  petition,  and  is  in  the  sum 
of  ten  thousand  doUara  Petitioner  prays  tnat  the  respondent  Spar- 
nick,  as  clerk  of  said  district  court,  be  commanded  to  approve  said 
bond  or  show  cause,  etc. 

Upon  the  facts  set  out  in  this  petition,  we  allowed  the  alternative 
writ  as  prayed,  counsel  stipulating  a  waiver  of  the  issuance  and  ser- 
vice of  the  writ,  and  that  respondent  would  appear  and  obey  the  man- 
date by  either  approving  the  bond  or  showing  cause  on  or  before  a 
day  named.  Thereafter,  upon  the  day  set  for  hearing  (the  respondent 
Spamick  having  in  the  mean  time  deceased,  and  his  successor  in  office, 
Arthur  S.  Miller,  having  been  substituted  as  respondent  herein),  the 
respondent,  by  his  counsel,  appeared,  and  instep  of  obeying  the  writ 
elected  to  show  cause  by  demurring  to  the  petition  on  the  ground  that 
the  facts  therein  stated  were  insufficient  to  warrant  the  issuance  of  the 
writ  prayed- 

The  questions  for  our  determination  upon  the  issue  thus  made  de- 
pend for  solution  chiefly  upon  the  terms  and  construction  of  the  late 
statute:  Sess.  Laws  1885,  350,  entitled  "An  act  in  relation  to  appeals 
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to  the  supreme  court,  and  concerning  the  jurisdiction  thereof  and  prac- 
tice therein." 

The  principal  question  involved  is,  whether  the  clerk  of  the  trial 
court  has  under  said  act  discretionary  authority  to  refuse  the  approvaF 
of  an  appeal  bond  on  the  ground  that  the  judge  of  said  court  has  held 
that  the  order  or  judgment  from  which  an  appeal  is  sought  is  not  ap- 
pealabla 

Underlying  this  question,  and  as  a  corollary  thereto,  is  the  question. 
Has  the  trial  court  itself  or  the  judge  thei-eof,  the  power  or  discretion 
to  refuse  an  appeal  or  determine  that  an  appeal  will  not  lie  when 
sought  under  the  provisions  of  the  act  mentioned  ? 

The  first  section  of  the  act  declares  that "  the  supreme  court  has 
appellate  jurisdiction  over  all  judgments  and  decisions,  of  all  other 
courts  of  record,  as  well  in  case  of  civil  actions  as  in  proceedings  of  a 
special  or  independent  character." 

Section  2  of  the  act  is  as  follows:  ''An  appeal  may  also  be  taken  to 
the  supreme  court  from  the  following  orders  made  by  the  trial  court  or 
the  judge  thereof:  1.  An  order  made  affecting  a  substantial  right  in  an 
action  when  such  order  in  effect  determines  the  action  and  prevents  a 
judgment  from  which  an  appeal  might  be  taken;  2.  A  final  order 
made  in  special  proceedings  affecting  a  substantial  right  therein,  or 
made  on  a  summary  application  in  an  action  after  judgment;  3.  When, 
an  order  grants  or  refuses,  continues  or  modifies  a  provisional  remedy ; 
or  grants,  refuses,  dissolves,  or  refuses  to  dissolve  an  injunction  or  at- 
tachment; when  it  grants  or  refuses  a  new  trial,  or  when  it  sustains  or 
overrules  a  demurrer;  4.  An  order  or  judgment  of  habeas  corpus." 

Section  8  of  the  act  providing  the  manner  of  taking  appeals  is  as 
follows:  "An  appeal  is  taken  by  filing  with  the  clerk  of  the  court  in 
which  the  judgment  or  order  appealed  from  is  entered  or  filed,  a  notice 
stating  the  appeal  from  the  same,  or  some  specific  part  thereof,  and 
serving  a  copy  of  the  notice  of  appeal  upon  the  adverse  party  or  his 
attorney." 

Section  9  declares  that  "  upon  receipt  of  such  notice  by  the  clerk, 
and  proof  of  service  of  a  copy  thereof  on  the  adverse  paurty  or  his 
attorney,  and  the  payment  or  securing  of  his  fees  for  the  transcript 
hereinafter  mentioned,  the  clerk  shall  forthwith  transmit  to  the  clerk 
of  the  supreme  court  a  transcript  of  the  judgment  or  order  appealed 
from,  or  so  much  thereof  as  is  mentioned  in  the  notice;  the  notice  of 
appeal  and  the  undertaking  on  appeal,  if  any,  and  so  much  of  the  rec- 
ord in  the  case  additional  as  the  appellant  in  writing  may  direct" 

Section  23  is  as  follows:  ''An  appeal  shall  not  stay  proceedings  on 
the  judgment  or  order,  or  anv  part  thereof,  unless  'the  appellant  shall 
cause  to  be  executed  before  the  clerk  of  the  court  which  rendered  the 
judgment  or  order,  by  one  or  more  sufficient  sureties,  to  be  approved  by 
such  clerk,  an  undertaking  to  the  effect  that  they  are  bound,  in  double 
the  amount  named  in  the  judgment  or  order,  that  the  appellant  shall 
pay  to  the  appeUee  all  costs  and  damages  that  shall  be  adjudged  to  the 
appellee  on  the  appeal^  and  also  that  the  appellant  will  satisfy  and 
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perform  ibe  judgment  or  order  appealed  from  in  case  it  shall  be  affirmed, 
and  any  judgment  or  order  which  the  supreme  court  may  render,  or 
order  to  be  rendered  by  the  inferior  court,  not  exceeding  in  amount  or 
value  the  original  judgment  or  order,  and  all  rents  or  damages  to  prop- 
erty during  the  pendency  of  the  appeal,  out  of  the  possession  of  which 
the  appellee  is  kept  by  reason  of  tne  appeal  If  the  undertaking  is 
intended  to  stay  proceedings  on  a  part  only  of  the  judgment  or  order, 
it  shall  be  varied  so  as  to  secure  tne  part  stayed  aJone.  When  such 
undertaking  has  been  approved  by  the  clerk  and  filed  he  shall  issue  a 
written  order,  commanding  the  appellee  and  all  others  to  stay  proceed- 
ings on  such  judgment  or  order,  or  on  such  part  as  is  superseded,  as 
the  case  may  be.  No  appeal  or  stay  shall  vacate  or  affect  the  judgment 
appealed  from.  The  undertaking  shall  in  no  case  be  for  a  less  sum 
than  three  hundred  dollars;  provided,  that  the  trial  judge  may,  on 
showing  of  either  party,  fix  the  amount  of  the  undertaking." 

The  portions  of  the  statute  above  quoted  we  think  embrace  all  the 
provisions  therein  which  bear  japon  the  questions  before  us. 

Among  the  radical  changes  which  this  statute  makes  in  the  practice 
concerning  appeals,  it  will  be  observed  that  no  bond  is  required  in  tak- 
ing an  appeal,  unless  a  stav  of  the  judgment  or  order  appealed  from  is 
desired.  It  is  also  noticeable  that  the  court  or  judge  has  nothing  to  do 
in  the  matter  of  taking  the  appeal.  Indeed,  except  in  the  cases  pro- 
vided for  in  section  24,  where  the  appellant  stands  in  a  fiduciary  capa- 
city, or  is  a  municipal  corporation,  neither  the  court  nor  judge  has  any 
function  to  perform  in  connection  with  the  appeal,  unless  when  the 
judge  may  be  called  upon  by  either  party  litigant  to  fix  the  amount  of 
the  bond  for  stay  of  proceedings.  This  last  provision,  we  take  it,  is 
intended  to  apply  to  cases  where  there  is  not  a  money  judgment,  or 
where  the  amount  is  indefinite,  in  which  case  either  party  may  elect 
to  call  upon  the  trial  judge  to  assume  the  responsibility  oi  fixing  the 
amount  of  the  undertaking. 

It  was  argued  by  counsel  for  respondent  that  this  provision  that  the 
judge  may  Sx  the  amount  of  the  bond  is  to  be  construed  as  mandatory 
in  cases  where  the  judgment  or  order  is  not  for  such  specific  sum  as 
that  it  may  be  doubled  in  the  bond;  but  we  are  inclined  to  hold,  in 
view'of  all  the  provisions  of  the  statute  relating  to  the  taking  of  the 
appeal,  that  the  provision  in  question  is  directory,  and  as  we  have 
stated  above,  permits  the  parties,  or  either  of  them,  to  elect  to  call 
upon  the  judge  for  such  purpose.  Iict  us  see  how  the  law,  as  thus 
construed,  would  operate.  Suppose  that  in  any  case  in  which  this  pro- 
vision is  applicable  the  appellant  chooses  to  fix  the  amount  of  the  bond 
without  requesting  the  judge  therefor;  if  the  appellee  is  dissatisfied 
therewith,  he  is  at  liberty  to  present  a  showing  to  the  judge  as  a  rea- 
son why  the  amount  of  the  bond  should  properly  be  fixed  by  such 
judga  If  the  appellee  takes  no  steps  for  such  pui'pose,  he  may  prop- 
erly be  deemed  to  have  no  objection,  or  to  have  waived  objection  to 
the  course  pursued  by  the  appellant  in  the  Blatter.  Afterwards,  when 
the  appeal  has  been  taken,  the  appellee  has  a  right,  under  section  25 
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of  said  act,  to  moye  in  the  appellate  court  against  the  bond,  if  consid- 
ered defective,  or  the  sureties  insufficient.  These  provisions  appear 
reasonable,  and  calculated  to  insure  fairness  to  both  parties.  On  the 
other  hand,  if  the  provision  that  the  judge  may  fix  the  amount  of  the 
bond  were  to  be  construed  as  mandatory  in  such  cases,  and  such  judge 
should  neglect  or  refuse  to  act  therein,  a  difficulty  would  result  which 
would  not  be  entailed  by  the  other  construction  we  have  adopted. 

It  was  strongly  contended  by  counsel  for  respondent,  in  argument, 
that  the  writ  of  TnaTidamua  will  not  lie  to  compel  the  clerk  to  act  con- 
trary to  the  order  of  the  court  or  judge;  that  the  judge  in  this  case  is 
the  real  party  against  which  the  writ  ought  to  run,  for  that  the  clerk 
is  the  mere  mouth-piece  and  recording  officer  of  the  judge;  and  High 
on  Mandamus  is  cited  in  support  of  this  contention.  What  is  stated 
by  Mr.  High  in  the  citation  mentioned,  section  184,  rests  upon  the  cited 
case  of  Ste-te  v.  Engleman,  45  Mo.  27,  where  the  court  below  on  an 
appeal  from  its  judgment  had  granted  the  appeal  on  condition  that  no 
transcript  should  be  made  by  the  clerk  until  the  appellant  had  filed  an 
appeal  bond,  and  on  petition  for  mandaimbB  to  compel  the  clerk  to  make 
out  the  transcript  without  filing  the  bond,  the  supreme  court  held  that 
while  the  order  of  the  court  below  requiring  the  appeal  bond  was  un- 
warranted, yet  as  the  petitioner  had  a  ready  remedy  by  writ  of  error, 
which  wotild  have  taken  up  the  transcript  as  soon  as  the  unconditional 
appeal,  the  writ  of  rruiTidamud  was  therefore  unnecessary  and  was 
accordingly  refused. 

The  case  before  us  is  very  different  Here  the  appeal  bond  in  ques- 
tion is  for  the  purpose  of  operating  as  a  supersedeas,  and  for  that  pur- 
pose is  reouired  by  the  statute.  And  in  this  case  there  was  no  remedy 
by  writ  oi  error.  In  reply  to  this  contention  of  counsel  for  the  respond- 
ent that  Tnandamus  will  not  lie  to  compel  the  clerk  to  disobey  the 
order  of  the  court  or  jud{>  5,  it  was  asserted  by  counsel  for  petitioner 
that  in  this  case  it  is  substantially  shown  by  the  averments  of  the 
petition,  the  court  made  no  order  that  the  judgment  or  order  appealed 
from  is  not  appealable,  and  that  therefore  the  clerk  was  not  bound  by 
any  such  order,  none  having  been  made  tpon  inspection  of  the  tran- 
script filed  here  in  the  principal  case,  we  find  this  statement  of  counsel 
to  be  correct.  The  order  oi  the  court  was  for  the  payment  of  the 
several  sums  of  money  for  costs,  attorney's  fees,  and  monthlv  allowances 
as  alimony  penderUe  lite.  The  appeal  was  taken  from  this  order  and 
the  bill  of  exceptions  signed  by  the  judge,  after  reciting  the  said  judg- 
ment or  order,  and  the  notice  of  appeal  therefrom,  further  recites  in 
conclusion  as  follows:  "And  having  filed  the  notice  of  said  appeal  with 
the  clerk  of  said  court,  and  having  served  the  plaintiff's  attorney  with 
a  copy  thereof,  said  defendant  applied  to  the  said  court  to  fix  the 
amount  of  the  appeal  bond  to  be  given,  which  application  the  said 
court  refused,  and  declined  to  fix  the  amount  of  said  bond,  holding 
that  no  appeal  would  lie  from  the  aforesaid  order  or  any  part  thereof, 
to  which  ruling  of  the  court  the  defendant,  also  by  his  counsel,  then 
and  there  excepted,"  etc.    From  which  it  will  be  seen  that  this  ''ruling" 
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of  the  court  is  recited  in  the  bill  of  exceptions  merely  &s  a  reason  which 
the  judge  himself  gave  for  refusing  to  fix  the  amount  of  the  bond. 
And,  according  to  the  indorsement  of  the  clerk  on  the  bond,  the  sole 
reason  for  the  refusal  of  the  clerk  to  approve  the  bond  was  because  he 
''interpreted"  the  order  of  the  court  in  the  matter  "as  declaring  the 
case  to  be  pne  which  does  not  permit  an  appeal,"  and  not  for  any  defect 
or  insufficiency  of  the  bond  itself. 

It  is  conceded  that  mandamus  will  lie  to  compel  an  officer  to  act 
only  when  it  is  his  plain  duty  to  act  in  the  manner  prayed  for.  The 
question  here  then  to  be  first  considered  is,  Was  it  the.  clear  duty  of 
the  respondent  to  approve  the  bond  tendered  in  this  case? 

The  Dond  being  good  and  sufficient,  as  is  admitted,  and  not  being 
absolutely  required  to  have  the  amount  therein  first  fixed  by  the  court 
or  judge  as  we  hold,  and  the  other  prerequisites  for  taking  the  appeal 
having  been  complied  with  under  tne  statute,  we  think  it  became  and 
was  the  clear  duty  of  the  respondent  to  approve  and  file  the  bond, 
imd  to  issue  the  order  for  stay  thereon,  accordingly,  unless  the  reason 
for  his  refusal  given  by  him,  as  indorsed  on  the  bond,  was  a  sufficient 
reason  for  such  refusal.  This  brings  us  to  consider  the  question 
whether  the  ruling  or  opinion  of  the  court  or  judge  respecting  the 
appealability  of  the  order  appealed  from  was  sucn  as  imposed  a  duty 
on  the  respondent  to  refuse  the  approval  of  the  bond,  and  also  whether 
the  court  or  judge  had  authority  or  discretion  to  make  an  order  or 
ruling  denying  the  appeal.  We  think  both  these  questions  must  be 
decided  in  the  negative. 

It  was  urged  in  argument  by  counsel  for  respondent  that  TnandaTaus 
wiD  not  lie  to  control  or  interfere  with  the  judgment  or  discretion  of 
an  officer  in  the  performance  of  an  official  act,  and  that  in  this  case 
whether  it  be  the  act  of  the  court  or  clerk  which  is  to  be  effected  by 
the  writ,  the  above  principle  of  the  law  of  viandaTnus  is  applicable. 
Aside  from  the  question  of  its  applicability  to  this  case,  the  soundness 
of  the  doctrine  thus  announced  is  unquestioned,  and  it  has  been  so 
laid  down  by  the  court  repeai^edly  heretofore  as  a  first  principle  in  the 
law  governing  the  issuan<^  of  this  writ.  But  whetner  there  was 
authority  for  the  exercise  of  discretion  by  the  judge  or  derk  in  this 
case  is  the  very  question  before  us  to  determine. 

Upon  full  consideration  of  the  statute  under  which  the  appeal  in 
question  is  taken,  and  viewing  all  its  parts  with  respect  to  the  purpose 
and  intent  as  a  whole,  we  are  constrained  to  conclude  that  it  is  not 
within  the  province  or  authority  of  the  court  or  trial  judge  to  deter- 
mine, for  the  purpose  of  preventing  an  appeal,  that  a  given  judgment 
or  order  rendered  or  made  by  such  court  or  judge  is  not  appealable. 
The  statute  itself  in  the  first  two  sections  of  the  act  declares  in  what 
cases  appeals  will  lie  to  the  supreme  court,  and  this  enumeration  was 
doubtless  intended  to  furnish  a  sufficient  guide  to  both  bench  and  bar. 
A  comparison  of  the  manner  in  which  appeals  are  taken  under  this 
new  act  with  the  mode  prescribed  by  the  former  law  will  serve  to 
throw  light  on  the  legislative  intent  contemplated  by  the  change.    The 
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former  law  (section  415,  code  of  1883)  required  the  appeal  to  be  prayed 
for  within  a  certain  time  after  the  judgment;  it  required  a  bond  in  a 
"  reasonable  sum  "  to  be  filed  within  a  time  to  be  fixed  by  the  court;  it 
required  the  bond  to  be  approved  by  the  court  or  by  the  clerk  when 
the  order  granting  such  appeal  so  directed.  Under  the  present  law, 
the  new  act  under  which  the  appeal  in  question  was  taken,  the  appel- 
lant is  not  required  to  pray  the  court  for  the  appeal;  no  leave  is  asked 
or  granted,  no  bond  is  required;  the  statute  fixes  the  amount  of  the 
supersedecbs  bond  in  ordinary  cases,  and  the  judge  is  only  authorized  to 
fix  such  amount  when  a  showing  by  one  of  the  parties  is  made  for 
that  purpose.  In  short,  to  take  an  appeal  simply  without  a  stay  of 
execution,  no  function  or  act  of  the  court  or  judge  is  required  or  called 
into  exercise.  The  appeal  is  taken  solely  by  the  act  of  the  party  desir- 
ing to  appeal  upon  his  filing  a  notice  thereof  with  the  clerk,  and  serv- 
ing a  copy  on  the  adverse  party  or  his  attorney. 

Therefore,  without  any  authority  being  conferred  by  the  statute 
upon  the  court,  or  judge  to  pronounce  his  judgment,  exercise  his  dis- 
cretion, or  perform  any  office  whatever  in  the  matter  of  taking  the 
appeal,  there  is  certainly  no  statutory  warrant  for  such  court  or  judge 
to  otherwise  interfere  by  determining  or  declaring  that  an  appeal  will 
not  lie  in  any  given  case  which  the  appellant  himself  by  his  counsel 
may  determine  is  embraced  within  the  appealable  cases  enumerated  in 
the  statuta  If  the  statute  warranted  it,  we  should  be  pleased  to  come 
to  a  different  conclusion  upon  this  point,  in  view  of  the  business  of  our 
supreme  court,  since  the  unlimited  number  of  appeals  that  may  now  be 
taken  from  judgments  and  orders  of  the  various  courts  of  record  opens 
the  door  to  a  possible  abuse  in  not  only  taking  appeals  for  delaying 
trials  and  harassing  litigants  in  the  trial  courts,  but  also  in  thrusting 
upon  the  supreme  court  such  an  increased  amount  of  business  as  might 
put  it  leyond  the  power  of  the  present  number  of  judges  to  dispose  of 
without  serious  delay. 

It  is  therefore  not  without  careful  consideration  that  we  have  come 
to  the  conclusion  that  the  authority  to  decide  and  determine  whether 
an  appeal  will  lie  to  this  court  from  a  given  judgment,  decree,  or  order 
rendered  or  made  in  the  trial  court,  is  vested  solely  in  the  supreme 
court  when  the  matter  is  brought  up  here  for  review,  and  the  question 
properly  raised  in  this  court  by  motion  or  otherwise.  We  have  not 
deemed  it  necessary  to  refer  to  the  numerous  authorities  cited  and  dis- 
cussed  by  counsel  on  both  sides  in  the  argument  upon  hearing,  for  the 
reason  that  they  are  all  either  declaratory  of,  or  in  support  of,  proposi- 
tions and  principles  of  the  general  law  of  mandawAia^  of  unquestioned 
soundness,  and  which  may  be  admitted  by  both  sides;  or  are  appli- 
cable only  to  the  particular  cases  cited,  and  not  in  point  here. 

The  chief  requisites  in  a  petition  to  warrant  the  issuance  of  a  writ 
of  TnandamiLs  are:  1.  The  petitioner  must  show  a  legal  right  to  have 
the  act  done  which  is  sought  by  the  writ;  2.  It  must  appear  that  the 
act  which  is  to  be  enforced  by  the  mandate  is  that  which  it  is  the  plain 
legal  duty  of  the  respondent  to  perform,  without  discretion  on  his  part 
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either  to  do  or  refuse;  3.  That  the  said  writ  be  availing  as  a  remedy, 
and  that  the  petitioner  has  no  other  plain,  speedy,  and  adequate  rem- 
edy. 

That  the  petitioner  here  has  no  other  such  remedy  for  the  purpose 
of  effecting  a  stay  of  the  judgment  and  order  appealed  from,  is  evi- 
dent from  the  nature  of  the  case,  and  the  provisions  of  the  statute 
relating  thereto. 

A  writ  of  error  under  our  practice  acts  will  lie  only  to  review  a  final 
judgment  ia  a  cause,  and  will  not  lie  to  an  order  in  any  case,  so  that 
the  petitioner  was  without  the  remedy,  if  that  remedy  were  even  ade- 
quate in  such  a  case  as  this.  The  only  other  remedy  suggested  by 
comisel  for  respondent  in  argument  was  a  suit  to  recover  back  the 
money  ordered  paid  in  case  the  oixier  therefor  should  be  reversed  by 
the  supreme  court,  but  it  is  not  pretended  that  this  would  be  a  speedy 
or  adequate  remedy. 

The  absolute  right  to  an  appeal  is  given  by  the  statute  in  the  cases 
specified  therein.  The  right  to  a  stay  of  the  judgment  or  order  ap^- 
pealed  from  is  a  right  also  given  by  the  same  statute.  And  upon  com- 
pliance with  the  conditions  prescribed,  the  right  to  such  stay  is  as  clear 
and  absolute  as  the  right  to  an  appeal. 

The  stay  is  not  restricted  by  the  statute  to  a  particular  class  of  cases 
within  those  that  are  appealable.  The  statute  enacts  that  an  appeal 
shall  not  operate  to  stay  proceedings  unless  a  bond  is  executed  by  the 
appeUant  and  approved  and  filed  by  the  clerk,  as  provided  in  section 
23  of  the  act  (with  the  exceptions  mentioned  in  section  24) ;  and  it  seems 
a  plain  inference  that  whenever  such  bond  is  given  in  any  case  a  right 
to  such  stay  is  given  the  appellant  by  force  of  the  statute — ^a  right 
which  neither  the  judge  nor  derk  has  any  authority  or  discretion  to 
deny.  When  the  requisite  bond  is  tendered,  the  clerk  has  only  the 
ministerial  duty  to  approve  and  file  it,  and  thereupon  to  issue  the  order 
staying  proceedings. 

Section  24  declares  that  when  a  municipal  corporation  is  appellant 
the  court  or  judge  shall  direct  a  stay  of  executic»i  after  appeal  upon 
the  mere  motion  of  the  appellant  without  the  filing  of  such  bond  and 
it  is  certainly  fair  to  conclude  that  a  right  to  a  stay  which  is  thus  ex- 
pressed in  mandatory  terms  by  the  statute  to  be  given  where  no  bond 
whatever  is  required  is  no  higher  or  more  certain  right  than  is  con- 
ferred upon  an  appellant  in  cases  where  he  is  required  to  give  a  super- 
sedeas bond,  as  in  this  case. 

I  conclude  therefore,  upon  the  facts  set  out  in  the  petition: 

1.  That  the  petitioner  had  a  legal  right  under  the  statute  to  a  stay 
of  the  judgment  and  order  appealed  from;  and  to  effect  the  same  had 
a  right  to  nave  the  bond  therefor  approved  by  the  respondent  as  the 
law  directs. 

2.  That  the  trial  court  or  judge  had  no  atithority  to  prevent  the 
taking  of  the  appeal  nor  to  adjudge  or  order  that  an  appeal  did  not  lie. 

3.  That  neither  said  court  nor  judge  made  anv  order  denying  the 
appeal,  or  that  the  same  would  not  lie,  and  hence  tnere  was  no  jumoial 
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interference  with  the  right  and  duty  of  the  respondent  clerk  to  approTe 
and  file  the  bond  tendered  Had  such  an  order  been  made  a  different 
question  would  have  been  presented  and  one  that  we  are  not  now  called 
upon  to  discuas  and  decide. 

4.  That  it  was  not  essential  to  the  approval  of  the  bond,  or  to  its 
efficacy  in  operating  as  a  stay,  that  the  amount  should  have  first  been 
fixed  by  said  judge. 

5.  ^That  the  action  of  said  judge  in  refusing  to  fix  the  amount  of  the 
bond  and  his  expressed  reason  for  such  refusal  furnished  no  sufficient 
ground  for  the  respondent  to  withhold  his  approval  of  said  bond. 

6.  That  the  respondent  as  derk  of  said  court  had  no  discretion  to 
decline  or  refuse  to  approve  said  bond,  and  that  it  was  his  clear  duty 
to  approve  the  same. 

7.  That  the  ,  petitioner  has  no  other  plain,  speedy,  and  adequate 
remedy. 

The  petition  being  held  sufficient  the  demurrer  thereto  is  overruled 
and  the  peremptory  writ  ordered  to  issue  as  prayed. 
Writ  orderecL 

Helm,  J.,  concurring.  I  concur  with  my  brother  Stone  in  the  con- 
clusion that  upon  the  showing  made  the  alternative  writ  in  this  case 
should  be  made  peremptory  for  the  following  reasons: 

1.  The  statute  in  question  confers  the  ri^t  of  an  appeal  upon  the 
unsuccessful  party  absolutely.  As  to  whether  or  not  a  review  in  this 
way  may  take  place,  the  trial  court  has  no  voice  whatever.  When  a 
party  has  served  upon  his  adversary  by  copy  the  requisite  notice, 
and  filed  the  same  with  the  clerk,  tne  appeal  is  perfected ;  nothing 
there  remains  to  be  done  in  connection  therewith,  except  for  the  clerk, 
upon  proof  of  such  service  and  tender  or  payment  of  fees,  to  forward 
the  transcript  as  directed  by  law. 

2.  A  supersedeas  is  not  essential  to  the  appeal  or  review.  It  is  an 
incidental  and  collateral  privilege  which  appellant  may  or  may  not 
invoke.  If  the  judgment  or  order  from  which  he  has  perfected  his 
appeal  be  for  money  only,  save  the  discretion  with  reference  to  secu- 
rity, and  commarid  as  to  the  undertaking  embodied  in  section  24,  the 
court  has  no  voice  or  authority  whatever  in  connection  with  the 
supersedeas.  Upon  tender  of  a  bond  for  a  proper  amount  appropriately 
conditioned,  ana  with  sufficient  sureties,  appellant  is  entitled  as  a  mat- 
ter of  right  to  have  the  same  approved  and  filed  by  the  clerk. 

If  the  judgment  does  not  mention  a  sum  certain,  it  may  become  the 
duty  of  the  court  to  fix  the  amount  of  the  undertaking  which  appellant 
shall  file. 

But  I  cannot  believe  that  when  the  statute  denies  him  any  voice  in 
determining  whether  or  not  the  appeal  will  lie  it  was  intended  that  he 
should  be  permitted  to  refuse  this  request  because  there  may,  in  his 
judgment,  be  no  appealable  order.  To  say  that  he  can  for  this  reason 
decline  to  fix  the  amount  of  the  bond  would  be  to  admit  that  while  he 
is  powerless  to  deny  the  right  of  appeal  and  preclude  a  review,  yet  he 
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may  take  from  a  party  all  the  benefits  of  such  an  appieal  or  review  by 
preventing  the  issue  of  a  awperaedeaB. 

3.  Unless  I  misread  or  misunderstand  the  statute,  the  clerk  also  has 
but  litUe  if  any  discretion.  When  a  bond  is  tendered  which  he  admits, 
as  in  the  case  at  bar,  to  be  sufficient  in  every  particular,  it  is  his  duty 
to  approve  and  file  the  same;  he  cannot  be  permitted  to  decline  the 
performance  of  this  ministerial  duty  simply  because  in  his  judgment 
the  order  appealed  from  was  not  appealabla  Whether  or  not  an  appeal 
lies  in  a  given  case  is  a  judicial  question,  and  if  the  clerk  can  decline  to 
approve  a  bond  because  he  may  think  the  appeal  was  improperly  taken 
there  is  lodged  in  his  hands  judicial  power;  lie  is  enabled  to  accomplish 
that  which  we  say  the  court  itself  cannot  do.  He  would  often  prevent 
appellant's  deriving  the  full  benefit  of  a  reversal  when  one  is  secured, 
by  depriving  him  of  the  stay  of  execution  sought. 

4.  I  think  the  clerk  should  be  required  to  perform  his  duty  in  con- 
nection with  the  sn^peraedeas,  even  though  the  appeal  itself  be  after- 
wards dismissed  by  this  court,  on  the  ground  that  there  was  no 
appealable  order.  For  if  the  trial  court  itself  cannot  pass  upon  the 
right  of  appeal,  and  if  the  clerk  has  no  voice  in  determining  that  mat- 
ter, I  cannot  conceive  how  it  may  become  an  important  question  upon 
sach  applications  as  the  one  before  us.  When  the  clerk  states  as  the 
sole  reason  for  his  refusal  to  approve  the  bond  tendered  that  no  appeal 
lies,  and  upon  an  application  to  compel  such  approval  we  rest  our 
decision  on  the  correctness  of  his  finding,  it  seems  to  me  that  we 
thereby  clothe  him  with  the  very  function  which  the  statute  denies 
either  to  him  or  the  court.  The  fact  that  no  appeal  lies,  if  such  be 
the  fact,  does  not  excuse  him  from  approving  the  bond 

That  is  a  question  to  be  raised  in  a  different  way.  When  the  legis- 
lature made  the  appeal  an  absolute  right,  and  deprived  the  trial  court 
of  all  discretion  in  the  matter,  they  intended  also  to  give  in  the  same 
manner  the  collateral  right  to  a  supersedeas. 

It  was  the  purpose  of  that  body  to  allow,  upon  tender  of  a  suffi- 
cient bond,  a  stay  of  proceedings  under  the  onler  or  judgment  until 
the  appeal  itself  was  here  either  dismissed  or  determined  upon  its 
merits. 

Iti  the  case  at  bar,  however,  it  appears  th^t  the  clerk,  instead  of  act- 
ing upon  his  own  judgment,  declinea  to  approve  the  bond  because  he 
understood  the  court  to  be  of  opinion  that  no  appeal  lay.  As  shown 
by  the  record,  no  judgment  or  order  to  this  effect  was  made  or  entered 
by  the  court  or  judge;  but  if  it  had  been,  still  I  do  not  believe  the 
clerk  would  be  justified  in  his  refusal  For  if  the  court  be  guilty  of  a 
clear  usurpation  of  power,  the  order  resulting  therefrom  is  illegal  and 
void,  and  such  void  order  constitutes  no  justification  for  the  clerks 
refusal  to  perform  a  plain  duty  clearly  devolved  upon  him  by  law.  In 
such  case,  if  there  be  no  other  plain,  speedy,  or  adequate  remedy  for 
the  party  aggrieved,  I  believe  that  the  performance  of  the  duty  ought 
to  he  coer^  by  mandaimia.  Such  is  the  situation  here  as  to  the 
remedy. 
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The  illegal  action  of  the  clerk  is  in  no  way  reviewable;  appellani 
cannot  invoke  relief  in  this  court  by  error.  Under  the  present,  as 
under  the  former  practice,  no  writ  of  error  lies  to  review  anything 
save  a  final  judgment,  and  before  proceedings  on  his  appeal  could  l^ 
terminated  the  evils  appelkmt  sought  to  avert  by  Bwp&rsedeas  would 
be  suflfered. 

I  do  not  think  that  the  proceeding  mentioned  in  section  31  of  the 
act,  or  appellant's  ultimate  right  of  action  for  damages  against  an 
insolvent  and  worthless  judgment  creditor  who  has  sold  appellant's 
property  under  execution,  and  placed  the  proceeds  beyond  his  reach,  is 
such  an  adequate  remedy  as  will  debar  the  proceeding  by  TruiTidamuH. 

5.  Such  I  believe  to  be  a  correct  interpretation  of  the  statute  in 
question  according  to  its  letter  and  spirit.  But  it  seems  to  me  that 
tnese  conclusions  are  also  supported  by  strong  considerations  of  public 
policy.  If  all  the  trial  courts  of  the  state  whose  proceedings  may  be 
brought  here  for  review  were  at  liberty  to  say  that  an  appeal  did  or 
did  not  lie  there  would  exist  great  confusion  in  practice.  Under  the 
law  a  large  number  of  orders  are  made  appealable;  as  to  whether  ur 
not  an  appeal  will  lie  from  a  particular  order  may  be  a  close  and  per- 
plexing question. 

Consequently  the  various  courts  in  the  state  would  probably  take 
different  views  of  the  same  or  similar  orders;  and  in  one  section  ap- 
peals would  be  allowed,  where  in  another  they  would  be  denied. 

This  suggestion  also  applies  to  the  clerk's  action  in  the  approval  of 
appeal  bonds  and  allowance  of  "  supersedeas; "  one  clerk  would  decline 
to  approve  a  bond  upon  the  ground  that  the  appeal  was  improperly 
taken;  another  clerk  would  hold  the  appeal  warranted,  and  indorse 
upon  the  bond  the  requisite  sanction. 

The  proposition  that  there  should  be  but  a  single  tribunal  to  pass 
upon  this  question  addressed  itself  strongly  to  my  mind. 

I  deplore  the  conclusion,  because  it  must  inevitably  result  in  mate- 
rially increasing  the  business  of  this  court. 

A  great  many  appeals  will  be  taken,  and  a  large  proportion  of  our 
time  for  several  months  in  the  future  must  be  occupied  in  determining 
motions  to  dismiss  based  upon  the  ground  that  the  particular  orden} 
were  not  appealable.  But  the  interest  of  litigants,  as  well  as  the  im- 
portance of  uniformity  in  practice,  demand  that  the  doubts  if  a  doubt 
existed,  should  be  resolved  in  favor  of  the  exclusive  jurisdiction  of 
this  court  in  the  premises. 

As  will  be  observed,  I  venture  no  opinion  concerning  the  appeal- 
ability of  the  order  referred  to  in  this  discussion.  No  objection  is 
presented  to  the  bond  here  tendered  on  account  of  the  sum  named 
therein  as  a  penalty. 

Such  Sam  appears  to  be  amply  sufficient  to  more  than  twice  co\«^ 
all  possible  liability  of  relator  in  the  premises.  I  therefore  think,  with 
Mr.  Justice  Stone,  that  under  the  circumstances  the  fact  of  there  being 
no  order  of  6ourt  fixing  the  amount  of  the  undertaking  in  no  way  affects 
the  views  above  expressed:  Sharon  v.  Sharon,  8  West  Coast  Rep.  351. 
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Beck,  C.  J.,  concruring.  The  majority  of  the  bench  are  of  opinion 
that  the  demurrer  to  the  petition  should  be  overruled.  In  this  conclu- 
sion I  concur,  but  not  in  the  reasoning  by  which  this  conclusion  is 
arrived  at. 

My  concurrence  is  based  upon  a  legal  proposition  of  which  I  enter- 
tain no  doubt  under  the  present  issue,  viz.,  tnat  the  order  from  which 
this  appeal  is  prosecutea  is  an  appealable  order.  If  it  were  a  non- 
appealable order,  then  in  my  judgment  the  demurrer  should  be  sus- 
tained, and  I  conceive  it  to  be  the  duty  of  the  court  to  determine  this 
point  before  issuing  the  mandate  sought.  This  is  not  simply  a  ques- 
tion of  the  construction  of  a  statute,  but  it  involves  the  application  of 
an  extraordinary  remedy. 

It  is  my  imderstanding  of  the  law  that  the  writ  of  TaandawAia  ought 
not  to  issue  unless  the  following  jurisdictional  facts  be  made  to  appear: 
1.  A  dear  legal  right  in  the  party  praying  the  writ  to  have  the  act 
performed,  for  which  he  seeks  the  aid  of  the  writ;  2.  A  clear  legal 
duty  to  act  on  part  of  the  officer  sought  to  be  coerced;  3.  That  the 
writ  when  issued  will  be  effectual  as  a  remedy. 

If  this  is  an  appealable  order,  then  all  these  conditions  exist,  other- 
wise they  do  not. 

Referring  to  the  late  statute  on  the  subject  of  appeals  in  civil  actions, 
I  tind  it  provides  in  the  first  instance  from  what  judgments  and  orders 
appeals  to  this  court  may  be  taken.  Neither  a  party  to  a  judgment, 
nor  an  officer  of  the  trial  court,  is  authorized  by  that  statute  to  take  any 
steps  toward  perfecting  appeals,  save  in  the  cases  made  appealable  by 
the  statute.  Should  they  therefore  proceed  and  perfect  appeals  in 
UDauthorized  cases,  this  court  would  be  without  jurisdiction  to  enter- 
tain them. 

No  litigant  can  say  he  has  a  right  to  have  an  appeal  perfected  unless 
that  right  has  been  conferred  upon  him  by  statute. 

The  statute  was  enacted  for  the  benefit  and  guidance  of  the  people. 
Like  all  remedial  statutes,  it  states  the  cases  to  which  it  applies,  and 
only  those  entitled  to  the  benefit  of  its  enactments  have  a  legal  right 
to  take  advantage  of  them.  It  is  illogical  to  say,  because  a  litigant 
who  may  be  entitled  to  an  appeal  is  authorized  to  perform  the  initia- 
tory steps  himself,  as  the  serving  of  notice  of  an  appeal,  that  persons 
against  whom  judgments  or  orders  not  appealable  are  entered  may,  by 
pursuing  the  same  steps,  have  an  appeal  to  this  court  If  such  a  person 
should  succeed  in  getting  the  record  of  a  cause  transferred  to  this  court, 
he  would  have  here  an  illegal  proceeding,  one  to  which  he  could  show 
no  statutory  right,  and  wholly  ine£fectuid  to  him  as  a  remedy. 

To  hold  otherwise  would  be  to  say  that  after  restricting  the  remedy 
by  appeal  within  certain  defined  boundaries,  and  after  limiting  the 
appellate  jurisdiction  to  cases  falling  within  tiie  limitations  prescribed, 
the  l^islatare  then  enacted  an  inconsistent  provision  which  authorized 
appeals  to  be  taken  and  perfected  in  all  cases,  irrespective  alike  of  the 
specificatioiis  previously  made  or  of  the  jurisdiction  previously  con- 
ferred on  the  appellate  court 
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It  would  also  follow,  as  a  result  of  such  inconsistent  provision,  that 
the  officers  of  the  trial  courts  would  be  bound  to  assist  litigants  in 
perfecting  appeals  to  the  supreme  court  in  cases  made  non-appealable 
ty  the  statute,  and  over  which  this  court  would  not  be  vested  with 
appellate  jurisdiction. 

In  my  judgment  such  is  not  a  correct  interpretation  of  the  statute 
under  consideration.  On  the  contrary,  my  view  is  that  all  its  remedial 
provisions  are  limited  to  the  cases  wherein  appeals  are  provided  for, 
and  to  no  other  cases.  And  if  this  be  true,  tnen  whether  a  judge  be 
called  upon  to  fix  the  amount  of  a  bond  intended  to  operate  as  a  stay 
of  proceedings,  or  a  clerk  be  requested  to  approve  a  similar  bond 
wherein  the  amount  of  the  penalty  and  the  sureties  therein  are  both 
sufficient  and  satisfactory,  if  the  case  be  non-appealable,  no  legal  obli- 
gation rests  upon  either  officer  to  perform  the  act  demanded  The 
statute  is  their  guide.  It  is  also  a  guide  to  all  who  have  duties  to  per- 
form in  relation  to  the  subject-matter  of  appeals,  whether  those  duties 
be  ministerial  or  judicial.  Ministerial  officers  have  no  discretion  as  to 
their  duly  prescribed  duties,  but  the  rule  goes  no  further.  If  a  demand 
be  made  upon  them  to  perform  acts  falling  outside  their  duties  as  pre- 
scribed by  statute,  they  are  under  no  obligation  to  perform  them.  The 
books  say  that  such  officers  cannot  be  compelled  by  rrvaTidamua  to  per- 
form acts  not  falling  within  the  duties  so  prescribed  They  say  man- 
damus  is  the  appropriate  remedy  to  enforce  the  performance  of  an 
official  duty  clearly  enjoined  by  statute,  but  to  entitle  the  relator  to 
the  writ  as  against  a  public  ofBcer,  he  must  show  a  clear  right  to  the 
performance  of  the  thing  demanded 

An  officer  whose  duties  are  "ministerial  is  not  a  machine,  but  a  reason- 
ing being  whose  duties  are  prescribed  and  limited  by  law;  and  while 
they  are  denominated  ministerial  duties,  they  partake  so  far  of  a  judi- 
cial nature  as  to  require  the  exercise  of  his  judgment  in  every  instance 
before  he  performs  or  refuses  to  perform  the  same.  If  he  refuse  to 
perform  and  the  duty  to  perform  exists,  he  may  be  coerced  by  man- 
damua;  but  if  his  judgment  be  correct  in  such  refusal,  and  for  any 
reason  the  supposed  duty  does  not  exist,  I  understand  the  rule  of  law 
to  be,  that  he  will  not  be  compelled  to  perform  it. 

Another  rule  is  the  familiar  one,  that  the  writ  will  not  issue  where 
there  is  another  plain,  speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law. 

In  the  application  of  the  foregoing  principles  to  the  case  before  us, 
the  first  inquiry  is,  Has  the  relator  a  clear  legal  right  to  the  perform- 
ance of  the  act  demanded,  that  is,  to  have  the  supersedeas  bond  which 
he  tendered  approved  ?  If  the  right  exists,  it  is  a  statutory  right,  and 
necessarily  depends  upon  his  right  of  appeal  Believing,  therefore, 
that  the  order  appealea  from  falls  legitimately  within  the  list  of  ap- 
pealable orders,  and  being  substantially  a  money  judgment  agunst  him, 
this  inquiry  must  be  resolved  affirmatively. 

Second,  aoes  a  clear  legal  duty  exist  on  the  part  of  the  derk  below 
to  approve  the  bond  tendered?    It  follows  from  the  preceding  proposi- 
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tion  and  answer,  fi*om  the  provisions  of  the  statute,  cud  from  the  return 
on  the  bond,  that  the  predecessor  in  o£Sce  of  the  present  respondent 
erroneously  refused  to  approve  the  bond. 

Third,  will  the  writ,  when  issued,  prove  effectual  as  a  remedy?  It 
will  effectuate  all  that  is  demanded,  a  stay  of  proceedings  in  the  dis- 
trict court,  until  the  order  appealed  from  can  be  reviewed  in  this  court 
This  is  a  sufficient  remedv. 

Fourth,  is  there  any  other  plain,  speedy,  and  adequate  remedy  in  the 
usual  course  of  law?  This  is  the  only  question  about  which  I  entertain 
a  doubt;  but  since  no  other  adequate  remedy  is  plainly  given  by  stat- 
ute, or  has  been  announced  by  the  decisions  of  this  court  in  like  cases, 
I  think  the  answer  should  be  in  the  negative  upon  this  application. 

For  the  reasons  above  given  the  demurrer  should  be  overruled. 

Makdavus,  when  Lies:  Generally,  see  Arberry  v.  Beavera,  65  Am.  Deo.  791,  and 
Dote  806;  to  try  title  to  office:  People  ▼.  Olds,  58  Id.  398,  and  note;  to  comxjel  issue  of 
attachment:  Id. ;  signiag  bill  of  exceptions:  Drexel  y.  Man,  40  Id.  573,  and  note;  Gare- 
asa  y.  Fernald,  5  West  Coast  Hep.  225;  issue  of  execution:  Hamilton  ▼.  Tutt,  1  Id.  858; 
Habersbam  v.  Sears,  5  Id.  113;  to  reinstate  attorney:  People  v.  Turner,  52  Am.  Deo. 
295,  note  302;  against  fforemor  or  executiye:  In  re  Dennett,  54  Id.  602,  and  note;  Haw- 
kins ▼.  €k)vemor,  33  Id.  346,  and  note  362. 


King  v.  De  Couhset. 

FUed  December  18, 1885. 

Vakiancb  between  Pleadings  and  Pboofs — Objection  cannot  be  Fibst  Raised 
oy  ArpEALy — Where  the  complaint  states  a  cause  of  action  in  the  nature  of  an  indebitcUnB 
a*sumpaUf  and  the  answer  denies  the  indebtedness  for  the  cause  alleged,  '*or  otherwise," 
the  defendant  cannot  for  the  first  time  -in  the  supremo  court,  raise  the  question  of  vari- 
ftoce  between  the  pleadings  and  the  proofis,  when  no  such  question  was  raised  in  the 
lower  court. 

Appeal  from  the  county  court  of  El  Paso  county.  The  opinion 
states  the  facts. 

/.  Zs,  WUHams,  for  the  appellant. 

John  CampbeU,  for  the  appellee. 

Beck,  C.  J.  The  errors  assigned  in  this  case  are  as  follows :  1.  Tlie 
court  erred  in  ordering  judgment  to  be  entered,  and  rendering  judg- 
ment against  said  defendant  Edward  J.  King  and  in  favor  of  said 
plaintiff  for  the  sum  of  two  hundred  and  fifty  dollars  damages; 

2.  The  court  erred  in  rendering  judgment  for  saijl  or  any  sum  in 
favor  of  said  plaintiff  and  against  said  defendant; 

3.  The  judgment  is  contrary  to  the  law  and  testimony  in  said  cause; 

4.  The  judgment  should  have  been  for  defendant  and  against  said 
plaintiff 

The  point  relied  upon  for  a  reversal  is,  that  there  was  a  variance 
between  the  complaint  and  the  evidence,  and  that  the  evidence  did  not 
support  the  complami 
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That  the  proof  oCered  tended  to  show  a  special  contract  placing 
property  for  sale  on  commission  in  the  hands  of  De  Coursey,  the  plain- 
tiff oelow,  to  bei  sold  by  him  at  a  commission,  and  a  breach  of  that  con- 
tract by  the  defendant,  by  his  withdrawal  of  the  property  before  the 
expiration  of  the  time  allowed  him  by  the  contract  to  make  sale 
thereof. 

Counsel  for  defendant,  King,  say  the  declaration  is  in  form  an  in- 
debitatua  (laauTnpsit  for  money  due  for  work  and  services,  whereas  the 
evidence  shows  a  special  contract  and  breach  thereof,  which  ought  to 
have  been  specially  declared  on. 

The  complaint  is  as  follows:  ''The  plaintiff  complains  and  alleges: 
1.  That  the  defendant  is  indebted  to  the  plaintiff  in  the  sum  of  two 
hundred  and  seventy-five  dollars,  on  account,  for  services  as  broker  in 
the  sale  of  real  estate,  performed  at  the  request  of  the  defendant  at 
the  city  of  Colorado  Springs,  El  Paso  county,  Colorado,  between  the 
fifth  day  of  October,  1881,  and  the  fifth  day  of  December.  1881 ;  2. 
That  the  defendant  has  not  paid  the  sama  Wherefore  plaintiff  de- 
mands judgment  against  defendant  in  the  sum  of  two  hundred  and 
seventy-five  dollars  ($275),  with  interest  and  costs  of  this  action." 

To  this  complaint  the  defendant  answered  thus:  "The  defendant, 
answering  plaintiff's  complaint  filed  herein,  says:  That  he  is  not  in- 
debted to  the  plaintiff  in  the  sum  of  two  hundred  and  seventy-five 
dollars,  or  in  any  other  sum,  on  account  of  or  for  services  as  broker  in 
the  sale  of  real  estate,  performed  at  the  request  of  this  defendant  at 
the  city  of  Colorado  Springs,  El  Paso  county,  Colorado,  between  the 
fifth  day  of  October,  1881,  and  the  fifth  day  of  December,  1881,  or  at 
any  other  time  or  place,  and  defendant  says  he  is  in  no  manner  in- 
debted to  the  plaintiff,  as  alleged  in  said  complaint,  or  otherwise.'* 

The  above  comprise  the  pleadings  in  the  cause. 

The  cause  was  tried  to  the  court  without  ttjnry. 

The  evidence  of  the  plaintiff  was  to  the  effect  that  in  consideration 
of  one  hundred  dollars,  paid  the  defendant,  the  latter  put  certain  real 
estate  into  his  hands  for  sale,  he  being  a  real-estate  broker,  for  a  defi- 
nite period  of  time,  upon  a  commission ;  and  that  before  the  expiration 
of  that  time  the  defendant  sold  the  property  himself,  thus  depriving 
plaintiff  pf  the  opportunity  to  make  the  sale,  and  then  refused  to  pay 
the  commission. 

The  defendant  in  his  testimony  denied  the  contract,  and  most  of  the 
facts  stated  by  the  plaintiff,  and  upon  this  testimony  as  to  the  cause 
of  action  and  defense  thereto,  the  cause  was  submitted  to  the  judge 
of  the  county  courts  who  found  the  issues  for  the  plaintiff,  and  assessed 
his  damages  at  two  hundred  and  fifty  dollar& 

The  defendant  excepted  to  the  findings  and  judgment,  and  thereupon 
prayed  this  appeal. 

He  saved  no  exceptions  to  the  evidence;  he  failed  to  raise  tbe  point 
of  a  variance  between  the  pleadings  and  the  proof  upon  the  trial,  but 
permitted  the  trial  to  proceed  to  judgment  without  objection  in  any 
form. 
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« 

The  plaintiff  produced  proof  to  the  effect  that  owing  to  business 
changes  and  improvemenis  which  had  occurred  in  the  vicinity  of  the 
property  in  question,  the  same  was  in  demand  and  salable  at  the  time 
defendant  sold  it,  and  that  plaintiff  had  an  opportunity  to  sell  the 
game  under  his  contract,  and  to  earn  his  commission,  which  was  defeated. 
bj  the  wrongful  act  of  the  defendant 

The  only  question  necessary  to  be  considered  is,  Can  the  defendant 
now  for  the  first  time  raise  the  question  of  variance  between  the  plead- 
ings and  the  proofs,  which  he  might  have  raised  in  the  lower  court  ? 

The  complaint  clearl  v  states  a  cause  of  action.  The  evidence  must 
be  held  to  have  justified  the  finding  and  judgment,  so  far  as  its  suffi- 
ciency is  concerned 

The  principal  witnesses  in  the  case  were  the  parties  themselves. 
Other  witnesses  were  called  only  as  to  collateral  facts.  Neither  party 
claims  to  have  been  surprised;  both  parlies  evidently  knew  the  precise 
issue  to  be  tried,  and  they  tried  the  cause  on  the  merits  without  rais- 
ing any  question  of  irregularity.  Had  such  question  been  raised,  the 
plaintiff  might  have  had  an  opportunity  to  amend  if  necessary.  An 
amendment  would  not  have  created  a  different  cause  of  action;  besides, 
the  form  of  the  answer,  that  defendant  was  not  indebted  to  the  plain- 
tiff as  alleged  in  the  complaint,  "or  otherwise,"  must  be  considered  as 
a  denial  that  the  defendant  was  in  any  manner  indebted  to  the  plain- 
tiff on  account  of  the  subject-matter  of  the  complaint,  whether  in  the 
precise  form  as  stated  or  not. 

Such  an  answer  after  judgment  must  be  construed  in  aid  of  the 
judgment,  where  the  subject-matter  of  the  action  is  covered  by  the 
complaint,  and  no  question  of  insufficiency  or  variance  was  raised  on 
the  trial 

Our  civil  code  says:  "Sec  81.  The  court  shall  in  every  stage  of  an 
action  disregard  any  error  or  defect  in  the  pleadings  or  proceedings 
which  shall  not  afiect  the  substantial  rights  of  the  parties,  and  no 
judgment  shall  be  reversed  or  affected  by  reason  of  such  error  or 
defect" 

Provision  is  made  in  the  same  section  for  amendments  to  the  plead- 
ings when  the  evidence  shall  vary  from  the  allegations  thereof.  This 
may  be  done  when  the  attention  of  the  court  is  called  to  the  defect  by 
objection,  motion,  or  otherwise,  if  the  defect  is  amendable. 

Mr.  Bliss  says:  "When  an  action  is  instituted  or  a  defense  presented, 
the  opposite  party  may  insist  that  the  rules  of  statement,  and  other 

rules  found  necessary  or  expedient,  shall  be  observed It  by  no 

means  follows  that  because  certain  rules  of  procedure  are  calculated 
to  secure  the  ends  of  justice  all  proceedings  shall  be  treated  as  invalid 
in  which  they  have  not  been  followed.  This  obligation  upon  one 
party  is  supposed  to  be  provided  for  the  protection  of  the  other,  and 
if  the  latter  does  not  seek  such  protection — ^if  with  their  violation 
before  his  eyes  he  proceeds  in  the  cause  as  though  they  had  been  ob- 
served it  would  be  a  trifling  for  courts  to  permit  him  afterwards  to  go 
back  and  stop  or  vacate  the  proceedings  because  of  their  non-observ«i 
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ance:"  Bliss  on  Code  Pleading,  sec.  435.  That  is  just  what  defendant 
below  is  attempting  to  do  here,  but  the  plainest  principles  of  law  and 
justice  estop  him  from  now  raising  objections  of  this  nature.  It  is 
now  too  late  to  raise  questions  of  the  character  here  presented,  and  it 
is  wholly  unnecessary  to  consider  them  further. 
The  judgment  must  be  affirmed. 


Hughes  v.  People. 

FUed  December  18,  1885. 

Act  CoNSTiTOTiNQ  Two  Offenses — Pbiob  CoNvicnoN. — Where  the  same  Act  oonsti- 
tutes  two  distinot  offenses,  one  against  the  state  and  the  other  against  the  municipality 
wherein  it  was  committed,  a  conviction  for  the  offense  against  the  latter  is  no  bar  to  an 
action  hy  the  state. 

The  Same — Demurrer  to  Plea  of  Prior  C!onviotion. — ^A  plea  of  former  convictioD, 
notwithstanding  an  averment  that  the  offense  of  which  the  defendant  had  been  convicted 
and  that  of  which  he  stood  charged  were  one  and  the  same,  may  be  demurred  to,  and 
the  demurrer  sustained,  if  the  plea  further  sets  forth  facts  from  which  it  appeared  that 
the  two  offenses  were  separate  and  distinct. 

The  Same—Judgment  mat  be  Entered  upon  Sustaining  Demurrer. — Upon  sus- 
taining a  demurrer  to  a  plea  of  former  conviction^  the  court  has  power  to  enter  judgment 
against  the  defendant  the  same  as  after  trial  and  verdict  of  guilty. 

'    Error  to  the  district  court  of  £1  Paso  county.    The  opinion  states 
the  facts. 

J.  i.  WiUiamSf  for  the  plaintiff  in  error. 

T,  H.  Thomds,  oMomey-general,  for  the  defendant  in  error. 

Stone,  J.  Plaintiff  in  error  was  indicted  for  disturbing  the  peace, 
and  upon  arraignment  pleaded  in  bar  a  former  trial  and  conviction  for 
the  same  offense,  under  an  ordinance  of  the  town  of  Colorado  Springs, 
within  the  limits  of  which  town  the  act  was  committed. 

To  this  plea  the  prosecution  demurred  and  the  demurrer  was  sus- 
tained, whereupon  the  court  rendered  judgment  against  the  accused, 
the  same  as  upon  trial  and  verdict  of  guilty. 

The  principal  questions  presented  for  review  and  argued  by  counsel 
are:  1.  Was  the  plea  of  tne  former  conviction  good?  and  2.  Was  it 
error  for  the  court  upon  sustaining  the  demurrer  to  the  said  plea  in 
bar  to  give  final  judgment? 

Upon  the  first  question  there  is  a  diversity  of  opinion  by  the  author- 
ities, some  holding  that  under  the  general  rule  that  no  person  may  be 
punished  twice  for  the  same  offense,  a  plea  of  former  conviction  such 
as  was  interposed  by  the  plaintiff  in  error  here,  should  be  held  a  bar 
to  the  prosecution  in  which  it  is  pleaded. 

The  cases  most  in  point  which  we  have  been  able  to  find  in  support 
of  the  foregoing  doctrine  are  the  following,  which  are  cited  in  the 
brief  of  counsel  for  plaintiff  in  error:  State  v.  Thornton,  37  Mo.  360; 
State  V.  Cowan,  29  Id.  330;  State  v.  Welch,  36  Conn.  216. 
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Most  of  ihe  authorities  holding  thU  view,  while  recognizing  the  rule 
against  double  punishments,  make  a  distinction  between  an  act  which 
constitutes  but  one  offense,  and  an  act  which  may  be  two  offenses,  for 
each  of  which  the  perpetrator  may  be  punished  separately. 

Some  of  these  authorities  rest  this  distinction  on  the  ground  that 
the  one  act  may  constitute  two  different  offenses  against  two  distinct 
sovereignties  or  jurisdictional  authorities:  Moore  v.  People,  14  How. 
13;  Ambrose  v.  State,  6  Ind.  351;  Greenwood  v.  State,  6  Baxt.  567. 

Another  distinction  made  in  a  certain  class  of  cases  is  that  one  is  a 
criminal  and  the  other  a  civil  proceeding,  that  while  the  proceeding 
under  the  town  ordinances  is  to  recover  a  sum  as  a  penalty  it  is  a 
civil  proceeding,  and  hence  not  a  bar  to  a  prosecution  by  the  state  for 
the  same  act:  Levi  v.  State,  6  Ind.  281. 

Still  another  distinction  is  that  the  municipal  authority  vested  in  a 
town  or  city  under  its  ordinances  is  exercised  as  a  police  power,  dele- 
gated by  the  legislature  in  contradistinction  ti)  the  general  judicial 
power  of  the  state  to  punish  offenses  made  such  by  general  law:  Shafer 
V.  Mumma,  17  Md.  331.  While  I  cannot  help  regarding  these  distinc- 
tions as  refined,  and  more  fictitious  than  real,  and  while  the  reasons 
given  in  the  decisions  in  justification  of  what,  after  all,  is  practically 
double  punishment  for  the  same  act,  fail  to  satisfy  me  of  the  logical 
soundness  of  the  doctrine,  yet  the  great  weight  of  authority  appears  to 
uphold  this  view :  that  in  a  case  like  this  before  us,  the  single  act, 
being  made  punishable  both  bv  the  general  law  of  the  state  and  by  the 
ordinances  of  the  tewn  wherem  it  was  committed,  constitutes  two  dis- 
tinct and  several  offenses,  subject  te  punishment  by  the  proper  tribunals 
of  the  state  and  the  municipality  respectively;  and  we  must  therefore 
yield  assent  te  the  doctrine  which  we  concede  rests  upon  the  greater 
weight  of  recognized  authority. 

Mr.  Dillon,  in  his  work  on  municipal  corporations,  discusses  this  ques- 
tion fully,  and  concludes  that  the  great  weight  of  authority  is  as  we 
have  stated  it  above,  although  upon  the  precise  question  he  puts,  'Can 
the  same  act  be  twice  punished,  once  under  the  ordinance  and  once 
under  the  statute  ?"  he  says:  "The  cases  on  this  subject  cannot  be  rec- 
onciled. Some  hold  that  the  same  act  may  be  a  double  offense,  one 
against  the  state  and  one  against  the  corporation.  Others  regard  the 
same  act  as  constituting  a  single  offense,  and  hold  that  it  can  be  pun- 
ished but  once,  and  may  be  thus  punished  by  whichever  party  first 
acquires  jurisdiction." 

One  of  the  principles  stated  by  Mr.  Dillon,  as  extracted  from  the 
authorities,  is  that  "where  the  act  is,  in  its  nature,  one  which  consti- 
tutes two  offenses,  one  against  the  state  and  one  against  the  municipal 
government,  the  latter  may  be  authorized  to  punish  it,  though  it  be 
also  an  offense  under  the  sUtte  law;  but  the  legislative  intention  that 
this  may  be  done  should  be  manifest  and  unmistakable,  or  the  power 
in  the  corporation  should  be  held  not  to  exist.'* 

Among  the  powers  specially  conferred  by  the  legislature  upon  the 
municipal  authorities  oi  towns  and  cities  in  this  state  is  the  power  "  to 
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prevent  anl  suppress  riots,  routs,.affrays,  noises,  disturbances,  disorderly 
assemblies  in  any  public  or  private  place:"  QeiL  Stata,  sec.  3«?12,  subd; 
42 ;  and  the  mode  of  enforcing  ordinances  of  such  municipal  corporations 
in  this  state  appears  to  be  in  form  a  civil  action  rather  than  a  strictly 
criminal  proceeding :  Gen.  Stats.,  seca  3315,  3317.  So  that  this  case  is 
fairly  brought  within  at  least  two  of  the  distinctive  classes  under  the 
rule  hereinbefore  mentioned,  which  makes  the  one  act  constitute  two 
offenses,  punishable  by  different  jurisdictional  authorities,  and  under 
different  modes  of  procedure:  See  1  Dillon  on  Mun.  Corp.,  3d  ed,  sees. 
367, 368, 409, 410,  and  note  1  to  section  368,  wherein  the  authorities  on 
the  subject  are  collected. 

In  treating  of  the  constitutional  question  involved,  Mr.  Cooley  re* 
marks  that  although  the  decisions  are  not  uniform,  yet  the  dear  weight 
of  authorities  is  **  that  the  same  act  may  constitute  an  offense  both 
against  the  state  and  the  municipal  corporations,  and  both  may  punish 
it  without  violation  of  any  constitutional  principle:"  Const  lim. 
199. 

Upon  the  second  question  counsel  for  plaintiff  in  error  contends  that 
after  sustaining  a  demurrer  to  a  plea  of  former  conviction  the  proper 
order  is  that  the  defendant  answer  over;  that  in  this  case  the  plaintiff 
in  error  should  have  been  allowed  his  plea  of  not  guilty  and  been  put 
to  trial,  and  in  support  of  this  view  counsel  cites  the  ease  of  Fuikner  v. 
State,  3  Heisk.  33;  but  we  find  that  the  decision  in  that  case  was 
based  on  a  statute  which  provided  that  a  defendant  entering  a  plea  of 
former  conviction  should  not  be  thereby  debarred  the  right  to  enter  or 
rely  on  any  other  or  as  many  other  pleas  as  would  be  a  good  defense 
to  the  indictment ;  and  it  may  be  presumed  that  such  statute  was  in- 
tended to  change  the  practice  at  common  law  in  such  cases.  Counsel 
also  cite  Yundt  v.  People,  65  111.  373;  and  Hoskins  v.  People,  84  Id 
87.  Neither  of  these  cases  are  .in  point  upon  this  question,  since  they 
go  only  to  the  doctrine  that  in  indictments  for  crime  a  trial  cannot  be 
had  without  an  issue  made  by  plea. 

On  the  other  hand,  there  is  ample  authority  to  support  the  practice 
pursued  by  the  court  below  in  cases  of  misdemeanors.  This  practice  is 
based  on  the  groimd  that  where  the  plan  is  held  not  good  it  is  to  be 
regarded  the  same  as  a  plea  of  guilty. 

The  defendant,  by  his  plea,  admits  the  commission  of  the  offense  as 
charged,  but  pleads  that  he  has  already  been  punished  for  it.  This 
plea  being  adjudged  untrue  upon  the  facts  stated  therein,  he  stands 
Wore  the  court  as  having  pleaded  guilty,  and  judgment  is  rendered 
accordingly. 

This  seems  to  have  been  the  practice  at  common  law  and  followed  in 
this  country,  although  a  different  practice  obtains  in  some  states,  but 
usually,  we  think,  under  statutes  where  such  plea  is  treated  as  a  plea 
in  abatement,  and  not  in  bar:  Archb.  Crim.  Pt.  ^56,  and  note  fr,  with 
the  authorities  cited;  Johnson  v.  People,  22  IlL  314;  State  v.  Epps,  4 
Sneed,  552;  which  last  is  an  earlier  case  than  Fuikner  v.  State,  3 
Heisk.  33,  before  referred  to,  and  before  the  practice  was  changed  by 
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the  Tennessee  statute  of  1860,  .upon  which  the  latter  case,  decided  in 
1861,  was  based. 

Another  point  made  by  counsel  for  plaintiff  in  error  is  that  the  court 
erred  in  sustaining  the  demurrer  to  the  plea  of  former  conviction  for 
the  reason  that  the  plea  averred  that  the  offense  for  which  there  had 
he&a  a  former  ccmviction  and  punishment,  was  the  same  offense  as  the 
one  ajSfainst  which  this  plea  was  interposed,  and  the  demurrer  of  course 
admitted  the  fact  so  pleaded  That  upon  this  admission  that  the 
offense  of  which  the  accused  then  stood  charged,  and  the  one  of  which 
he  had  pleaded  the  former  conviction,  were  one  and  the  same  act  and 
offense,  the  plea  should  have  been  held  good  and  the  demurrer  over- 
ruled. 

That  if  the  prosecution  had  not  intended  to  admit  the  truth  of  the 
facts  thus  pleaded  he  should  have  replied  to  the  plea  instead  of  demur- 
ring thereto;  and  the  case  of  the  Commonwealth  v.  Bosworth,  113 
Mass.  200,  is  cited  as  in  point. 

There  the  defendant  was  indicted  in  the  superior  court,  and  pleaded 
a  former  acquittal  in  the  municipal  court  of  the  town  of  Taunton. 

In  delivering  the  opinion  of  the  court.  Chief  Justice  Gray  concludes 
as  follows:  "The  plea  not  necessarily  showing  that  the  two  offenses 
were  distinct,  nor  that  the  municipal  court  had  no  jurisdiction,  the 
attorney  of  the  commonwealth,  if  he  intended  to  deny  their  identity, 
should  have  joined  issue  on  the  plea  and  submitted  that  fact  to  the 
determination  of  a  jury.  By  demurring  to  the  plea,  he  admitted  the 
truth  of  the  allegation  therein  that  the  offense  now  charged  against 
the  defendant  was  the  same  of  which  he  had  already  been  acquitted. 
The  judgment  of  the  superior  court  sustaining  the  demurrer  to  the 
plea  of  autrefois  acquit  was  therefore  erroneous,  and  must  be  reversed :'' 
Citing  2  Hale  P.  C.  243;  1  Stark.  Crim.  PL,  2d  ed.,  325, 326;  King  v. 
Emden,  9  East,  437;  Commonwealth  v.  Curtis,  11  Pick.  134. 

The  princit)al  case  above  cited  fails  of  being  in  point,  for  the  reason 
that  the  plea  in  that  case  did  not  show  that  the  lormer  acquittal  was 
in  a  proceeding  under  any  ordinance  of  the  town  of  Taunton,  and  not 
tinder  a  general  statute.  For  all  that  is  shown,  by  the  plea  and  by 
that  case,  the  former  acquittal  may  have  been  in  a  court  oi  concuri-ent 
criminal  jurisdiction  (within  the  sum  of  fifty  dollars)  with  the  court 
wherein  the  same  was  pleaded,  and  under  a  like  form  of  procedure. 
In  the  case  before  us  the  plea  averred  that  the  former  conviction  was 
had  "before  one  George  fl,  Stewart,  who  was  then  and  there  a  justice 
of  the  peace,  in  and  for  the  county  of  El  Paso,  aforesaid,  and  police 
magistrate  of  the  town  of  Colorado  Springs,  state  and  county  afore- 
said ....  That  said  conviction  was  for  a  violation  of  section  4  of 
article  1,  section  2  of  article  1,  and  section  1  of  article' 3,  of  an  ordinance 
concerning  misdemeanors,  being  one  of  the  ordinances  of  the  said  city 
of  Colorado  Springs,  then  and  there  in  full  force  and  effect;  that  the 
said  conviction  was  had  in  the  name  of  the  people  of  the  state  of  Colo- 
rado, aforesaid;  that  the  offenses  set  forth  and  defined  in  said  sections 
of  said  ordinance  and  the  said  indictment,  and  of  which  the  said  defend- 
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ant  was  and  is  convicted,  as  aforesaid,  are  one  and  the  same  in  troth 
and  fact,  and  are  identical" 

This  plea  thus  showed  on  its  face  that  the  former  conviction  was 
had  under  the  ordinances  of  the  town  of  Colorado  Springs,  under  a 
jurisdiction  and  mode  of  procedure  of  which  the  court  below  was 
bound  to  take  judicial  notice,  since  the  authority  of  that  town,  as  of 
all  others  in  the  state,  is  conferred  and  defined  by  the  general  statutes 
concerning  towns  and  cities,  to  which  we  have  already  referred;  and 
hence,  upon  the  ground  that  the  one  act  constituted  two  distinct  of- 
fenses, the  one  punishable  by  the  municipar  authorities  and  the  other 
by  the  state,  and  under  the  difierent  forms  of  procedure  provided,  as 
held  upon  the  first  question  herein  discussed,  we  must  also  hold  that 
the  court  did  not  err  in  sustaining  the  demurrer  to  the  plea.  In  other 
words,  the  plea,  while  averring  that  the  ofiense  of  which  he  had  been 
convicted,  and  that  of  which  he  then  stood  charged,  were  one  and  the 
same  ofiense,  it  set  forth  facts  from  which  it  appeared  that  they  were 
legally  two  distinct  and  difierent  ofienses. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 

Mr.-  Justice  Helm,  having  presided  as  district  judge  of  the  court 
below  in  the  hearing  and  rendition  of  judgment  in  this  case^  took  no 
part  in  this  decision. 

Once  in  Jeopardy,  What  Constitutes:  See  Boberta  -v.  State,  5S  Am.  Dec.  528,  aod 
note,  in  which  this  subject  is  discussed  at  length.  An  acquittal  or  conviction  of  an 
assault  and  battery  is  no  bar  to  a  subsequent  prosecntiou  for  kidnaping,  although  the 
two  offenses  were  committed  by  the  same  act:  State  v,  Stewart,  3  West  Coast  Rep.  229. 

A  plea  of  once  in  jeopardy  cannot  be  sustained,  if  the  former  information  faiied  to 
charse  any  crime:  People  v.  Clark,  6  Id.  641. 
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Assignment  for  Benefit  of  Cbeditobs—Cuanob  of  PoasEssiON— Lien  of  Attach- 
inq  Creditor  without  Notice. — Under  section  1523  of  the  general  statutes  an  assign- 
ment of  personal  property  for  the  benefit  of  creditors,  unless  accompanied  by  an  actaal 
and  continued  change  of  possession,  does  not  pass  the  title  to  the  assignee,  as  against  a 
hojia  fide  creditor  without  notice  of  the  assignment.  If,  therefore,  a  creditor,  without 
notice,  levies  an  attachment  or  execution  upon  the  property,  before  the  aeaignee  has 
secured  ix>88ession  thereof,  he  obtains  a  lien,  to  which  the  title  of  the  assignee  ia  subject. 

Error  to  the  district  court  of  Fremont  county.    The  opinion  states 
the  facts. 

T.  A.  McMorris,  for  the  plaintiff  in  error. 

Macon  Jk  Hobaon,  for  the  defendant  in  error. 

Helm,  J.    In  the  month  of  September,  1882,  F.  S.  &  W.  J.  Hartzell, 
as  partners,  were  engaged  in  the  business  of  banking  at  the  town  of 
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SOvd  CiiS,  in  Caster  county,  and  also  at  Salida,  in  Chaffee  county. 
About  ten  o'clock  P.  if.,  on  the  fourth  of  said  month,  the  partners,  being 
in  Silver  Cliff,  executed  and  delivered  a  deed  of  assignment  conveying 
all  of  the  partnership  property,  real  and  personal,  to  A.  J.  Bising,  as 
assignee,  for  the  benefit  of  the  firm  creditors;  Bising  immediately  ac- 
cepted the  trust.  At  the  hour  of  seven  o'clock  A.  H.,  on  the  succeeding 
day,  plaintiff  in  error,  being  the  sheriff  of  Chaffee  county,  levied  a  writ 
of  attachment  upon  certain  personal  property  of  said  firm  at  Salida. 
Such  writ  issuing  in  a  suit  brought  by  Bussell  &  Alexander,  a  partner- 
ship creditor  of  the  firm.  This  property,  when  thus  attached  by  the 
sheriff,  was  in  the  custody  of  one-Holbrook,  who  was  cashier  and  agent 
of  the  HArtzells,  and  had  full  charge  of  the  same,  together  with  their 
business  in  Salida  at  the  time;  and  who  was  then  carrying  on  such 
bosiness  for  them  in  the  usual  manner.  Holbrook  had  no  notice  or 
knowledge  whatever  of  the  assignment  or  attempted  assignment  afore- 
said by  his  principal  of  the  propeiiy  under  his  control,  until  five  hours 
subsequent  to  the  levy  of  the  writ  of  attachment. 

Four  hours  and  forty-seven  minutes  after  the  levy  of  said  writ,  the 
deed  of  assignment  was  filed  for  record  in  the  oflice  of  the  clerk  and 
recorder  of  Chaffee  county. 

There  was  no  opportunity  for  a  change  of  possession  of  the  property 
at  Salida,  unless  tne  same  could  have  been  consummated  by  telegrapn, 
after  the  assignment,  and  before  the  levy  of  the  writ  of  attachment; 
no  telegrams  were  sent,  and  there  is  no  pretense  that  the  transfer  was 
attempted  until  some  time  during  the  afternoon  of  the  fifth,  when 
Rising  had  arrived  at  Salida  in  person. 

There  is  nothing  in  the  record  to  show  that  either  Bussell  & 
Alexander  or  the  sheriff  had,  prior  to  the  levy  of  said  writ,  any  notice 
or  knowledge  whatever  that  the  assignment  had  been  made,  or  even 
that  it  was  contemplated  by  the  Hartzells. 

Within  a  few  days  after  the  fifth  of  September  a  judgment  was  re- 
covered for  upwards  of  nine  hundred  dollars  against  the  Hartzells  in 
the  attachment  suit,  which  was  never  satisfied. 

Some  other  complications  exist,  and  other  facte  attending  subsequent 
proceedings  were  given  in  evidence  below;  but,  entertaining  the  view 
we  do  of  the  law,  it  is  unnecessary  to  repeat  them  here. 

Defendant  in  error,  as  the  successor  in  trust  to  Bising,  the  assignee, 
brought  his  suit  in  replevin  against  the  sheriff  to  recover  possession  of 
the  property  attached  as  aforesaid,  and  obtained  judgment  therefor. 

To  reverse  the  latter  judgment  the  cause  is  now  pending  in  this 
court 

At  the  time  of  the  foregoing  transaction  there  was  no  state  statute 
on  the  subject  of  assignmente  for  the  benefit  of  creditors  that  in  any 
way  affects  the  question  which  we  deem  decisive  upon  this  review. 

A  number  of  the  principles  governing  assignmente  of  personal  prop- 
erty, including  those  made  for  the  benefit  of  creditors,  are  analagous  to 
rules  which  control  in  the  sale  of  such  property.  Among  these,  accord- 
ing to  the  authorities,  is  that  relating  to  a  delivery  of  the  property 
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assigned.  In  order  to  complete  the  transaction,  and  pass  the  tiUe  to 
the  assignee,  it  is  held  that  there  must  be  such  a  delivery  to,  and  ac- 
ceptance by  him,  as  the  nature  ©f  the  personalty  conveyed  will  reason- 
ably admit  of:  Ward  &  Co.  v.  Morrison,  25  Vt.  593,  citing  17  Id.  271; 
Wilson  V.  Pearson,  20  111.  81. 

We  have  no  hesitancy  in  adopting  the  rule  that  until  this  change  of 
possession  takes  place  the  title  has  not  passed  to  the  assignee  as  against 
a  bona  fide  creditor  without  notice  of  the  assignment  proceedings.  It 
will  be  seen  further  on  that  we  leave  as  an  open  question  the  rights  of 
such  a  creditor  who  is  charged  with  this  notice. 

If,  therefore,  a  creditor  without  notice  levies  an  attachment  or  ex- 
ecution upon  the  property  before  the  assignee  has  secured  possession 
thereof,  he  thereby  obtains  a  lien  to  which  the  title  of  the  assignee  is 
subject. 

It  should  be  noted  in  passing  that  prior  to  1885  we  had  no  statute 
providing  for  the  recording  of  deeds  which  convey  persoual  pioperty 
to  a  trustee  for  the  benefit  of  creditors. 

It  is  true  that  the  rule  as  to  immediate  delivery  is  relaxed  by  some 
of  the  authorities;  that,  in  the  absence  of  statute,  it  is  said  to  be  suf- 
ficient if  such  delivery  follow  the  execution  of  the  deed  of  assignment 
and  acceptance  of  the  trust  as  soon  as  practicable  But  we  take  it 
that  this  rule  must  be  understood  as  applying  to  those  cases  where, 
although  there  has  been  no  change  of  poasession,  yet  the  attaching 
creditor  has  knowledge  of  the  bona  jide  assignment  proceedings, 
which  have  already  taken  place. 

If  any  doubts  existed  in  our  minds  as  to  the  correctness  of  the  fore- 
going conclusion,  they  would  seem  to  be  put  at  rest  by  section  1523  of 
the  general  statutes,  being  section  14  of  our  statute  of  frauds  and  per- 
juries, which  provides  that  "  Every  sale  made  by  a  vendor  of  goods 
and  chattels  in  his  possession  or  under  his  control,  and  every  assign- 
ment of  goods  and  chattels,  unless  the  same  be  accompanied  by  an  im- 
mediate delivery,  and  be  followed  by  an  actual  and  continued  change 
of  possession  of  the  thing  sold  or  assigned,  shall  be  presumed  to  be 
fraudulent  and  void  as  against  the  creditors  of  the  vendor,  or  the 
creditor  of  the  person  making  such  assignment,  or  subsequent  pur- 
chasers in  good  faith,  and  this  presumption  shall  be  conclusive." 

It  thus  appears  that  in  this  state,  where  the  assignment  is  not  ac- 
companied by  an  "  immediate  delivery,"  such  fact  in  and  of  itself  con- 
stitutes a  conclusive  presumption  of  fraud  as  to  creditors  of  the 
assignor  whose  execution  or  attachment  levy  precedes  the  assignee's 
possession.  As  stated  by  another  court,  in  construing  a  similar  pro- 
vision, "the  statute  admits  of  no  explanation  excusing  the  delivery:" 
Woods  V.  Bugbey,  29  Cal.  466;  see  also  Qodchaux  v.  Mulford,  26  lA 
316.  Interpreting  this  provition  with  reference  to  sales,  see  Goodrich 
V.  Michael  3  Col  77;  Cook  v.  Mann,  6  Id.  21;  Wilcox  v.  Jackson,  7  Id. 
621 ;  S.  C,  4  West  Coast  Rep.  326. 

We  do  not  construe  the  foregoing  section  fully;  we  only  consider 
the  assignment  feature  thereof  with  reference  to  the  facts  diadoaed  in 


Sap.  Ct  CoL]        People  ex  bet.  Seelet  v.  Hall.  617 

the  case  at  bar  And  it  is,  therefore,  sufficient  for  us  to  say  that,  bow- 
ever  the  conclusion  may  be,  where  the  creditor  has  notice  of  the  unfin- 
ished assignment  proceedings,  in  cases  like  the  one  before  us,  where  he 
procures  his  attachment  levy  without  such  notice,  he  obtains  a  lien 
which  takes  precedence  over  the  title  of  the  assignee. 

But  we  are  referred  by  counsel  for  defendant  in  error  to  section 
1529  of  tiie  general  statutes,  bein^  section  20  of  the  act  mentioned;  it 
reads  as  follows:  ''The  question  of  fraudulent  intent,  in  all  cases  aris- 
ing under  the  provisions  of  this  title,  shall  be  deemed  a  Question  of 
fact,  and  not  of  law,"  etc.  Counsel  claims  that,  by  virtue  of  the  latter 
provision,  the  fraud  recognized  in  the  former  is  made  a  question  of 
fact  But,  as  we  have  already  suggested,  the  language  of  section  14 
I'enders  the  presumption  of  fraud  m  the  absence  of  a  delivery,  there 
being  intervening  rights,  conclusive.  Such  presumption  thereby  be- 
comes a  presumption  of  law.  Section  20  unquestionably  refers  to 
ether  provisions  of  the  act,  which  pronounce  certain  transactions  made 
with  a  fraudulent  intent  void,  and  does  not  in  any  manner  affect  or 
modify  the  conclusive  presumption  of  law  declared  by  section  14. 

Taking  this  view  of  the  law,  it  follows  that  we  must  reverse  the 
judgment.  And  such  legal  conclusion  being  decisive  of  this  case,  we 
deem  it  unnecessary  to  prolong  the  opinion  by  a  discussion  of  the  re- 
maining questions  presented. 

The  judgment  is  reversed  and  the  cause  remanded 

Sals,  UHAOOOMFAinxD  bt  Chanob  ov  Posbbssiov,  Fraudulint  as  to  Creditoiis: 
See  BartOD  v.  Brown,  8  West  CoMt  Bep.  169;  Gill  v.  Frank,  Id.  413;  liewin  v.  Hopping, 
7  Id.  576;  Bell  v.  :&lcClelUn,  Id.  259;  James  v.  Falkerth,  Id.  387;  Oolds|»m  y.  Nunan, 
6  Id.  132;  O'Qrca  y.  Lowry,  5  Id.  417;  Gomaita  y.  Kyle,  Id.  435. 


P&OPLB    EX  BEL.    SeELST    V.  RaXL,  TrEASUBEB  OF   SUIOHT    COUXTY. 

Peoplb  ex  reu  Seelet  v.  Mat,  Treasurer  of  Lake  Cquntt. 

Filed  December  £4,  1885. 

CommrunoirAL  Law— SiTBJBcr  op  Act  not  Expressbd  in  Titlb — Goitntt  Wab- 
BA!m. — ^The  proyinoos  of  the  act  of  1885,  relatiiig  to  the  purohaae  of  ontetandiag  war- 
nut*  at  their  market  value,  settinff  aside  for  a  special  parpose  twenty-five  per  cent  of 
funds  in  the  treasury,  advertising  for  sealed  proposals  of  sale,  and  otherwise  providing 
for  the  diaboraement  of  funds  in  the  county  treasury  are  not  germane  to  the  subject  ex- 
pressed in  the  title  to  the  act  entitled  *'An  act  to  provido  for  the  payment  of  county  and 
road  taxes  in  coin,  and  to  repeal  all  laws  in  .conflict  therewith.  Consequently,  such 
provisions  are  in  conflict  with  section  21,  article  5,  of  the  constitution.  The  unconstitu- 
tionaHty  of  such  provisions  does  not  invalidate  the  other  portions  of  the  act  which  are 
germane  to  the^subjeot  expressed  in  its  title. 

Ths  Sams — iMPAiRiHa  Oblioation  or  Contracts — Cont&aots  bbtwsin  Munici* 
PAUTT  AND  Individual. — ^The  provision  of  the  United  States  constitution,  prohibiting 
a  state  from  pawing  an^  law  impairing  the  obligation  of  contracts,  applies  to  a  contract 
between  tb«  people  acting  in^a  manicipal  capacity*  on  the  one  hand,  and  a  private  indi- 
vidual or  corporation,  on  tlie  other. 

Thb  Sams— RECBrvABiLiTT  or  County  Warrants  por  Taxes — Lxoislaturb  can- 
VOT  iMFABk— Prior  to  the  act  of  188^  the  general  statutes  provided  that  county  warrants 
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Bhonld  be  receivable  by  the  treaaurer  for  ordinary  oonnty  taxes.  Held^  that  the  right  to 
have  snch  warrants,  issued  prior  to  the  act  of  1885,  received  in  payment  of  taxes,  formed 
part  of  the  contract  evidenced  by  the  same,  and  that  the  legislature  coald  not,  by  sabse- 
quent  statute,  deprive  the  party  to  whom  the  warrant  was  issued,  or  his  assignee!  of 
such  right.    To  do  so  would  be  to  impair  the  obligation  of  the  contract. 

The  Samb — Warrant  fob  Witness  Fbxs  in  Criminal  Casks. — A  warrant  for  fees 
due  for  services  rendered  in  attendance  upon  court  by  the  payee  as  a  witness  in  a  crim- 
inal case,  issued  prior  to  the  act  of  1885,  in  pursuance  of  the  statute  anthorizittg  the 
payment  of  fees  to  witnesses  in  such  cases,  is  the  evidence  of  a  valid  contract  between 
the  payee  and  the  county,  the  obligation  of  which  the  lejgislatare  cannot  impair  by  depriv- 
ing it  of  its  receivability  for  taxes. 

Ths  Same — Statutes  Aothorizino  Warrants  to  be  Received  vob  Taxks  ark 
Constitutional. — The  statutes  authorizing  the  I'eceipt  of  county  warrants  in  payment 
of  county  taxes,  are  not  unconstitutional;  thev  are  not  in  conflict  either  with  section  7 
of  article  10  of  the  constitution,  which  prohibits  the  general  assembly  from  imposing 
taxes  for  municipal  purposes,  or  with  section  28  of  article  5,  which  deprives  it  of  the 
power  to  exchange,  transfer,  release,  postpone,  or  in  any  way  diminish  the  liabUitr  or 
obligation  of  a  person  to  a  municipal  corporation;  or  with  section  11  of  article  2,  protub* 
iting  it  from  granting  any  irrevocable  immunity. 

Original  suit  for  injunction  and'  proceeding  for  TnandamuA,  The 
opinion  states  the  facts. 

Teller  &  Orahood  and  Markham  &  Dillon,  for  the  plaintiff. 

Daniel  E,  Parks  and  H.  B.  Johnson,  for  the  defendants. 

Helm,  J.  These  causes  are  both  against  county  treasurers.  The 
former  is  instituted  for  the  purpose  of  enjoining  the  doing  of  certain 
acts,  threatened  by  the  treasurer  of  Summit  county.  The  latter  is  a 
proceeding  to  compel  the  performance  of  a  certain  act  by  the  treasurer 
of  Lake  county.  Both  arise  under  the  same  statute,  and  will  be  dis- 
posed of  in  a  single  opinion.  This  statute  is  an  act  of  the  fifth  general 
assembly  on  the  subject  6i  revenue:  Sess.  Laws  1885,  p.  315.  We  aie 
to  consider  the  cases  as  upon  a  general  demurrer  to  the  complaint  and 
petition,  respectively;  in  the  latter  the  demurrer  also  challenging  the 
sufficiency  of  the  alternative  writ. 

The  code — section  342 — seems  to  provide  for  respondents  raising 
questions  of  law  in  Toandamus  proceedings,  by  answer  instead  of  de- 
murrer. But  as  no  objection  is  here  interposed  we  shall  not  find  fault 
with  the  method  pursued ;  it  is  in  harmony  with  the  practice  prevail- 
ing in  other  civil  actions. 

Two  questions  are  fairly  presented  for  adjudication:  1.  Is  that  pari 
of  the  act,  including  the  provisos  of  section  1  and  all  of  section  2, 
void,  because  inimical  to  the  constitution?  and  2.  Can  the  remainder 
thereof  be  construed  as  prohibiting  the  receipt  for  taxes,  of  county 
warrants  issued  prior  to  July  6,  1885,  when  the  act  became  a  law  ? 

1.  The  specific  objection  to  which  our  attention  is  directed  under  the 
first  question  above  stated  is  that  the  portion  of  the  act  designated 
therein,  relates  to  a  subject  in  no  way  mentioned  or  covered  by  the 
title;  and  therefore,  that  it  is  in  conmct  with  section  21,  article  5,  of 
the  constitution.  Other  exceptions  are  taken  to  the  provisions  in  qmes- 
tion  but  inasmuch  as  we  deem  this  one  decisive,  they  will  not  be  dis- 
cussed. 

The  title  of  the  act  is  as  follows:  "An  act  to  provide  for  the  pay- 
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ment  of  county  and  road  taxes  in  cash,  and  to  repeal  all  laws  in  conflict 
therewith." 

The  first  three  lines  of  section  1  declare  that  "  all  property  taxes 
levied  for  county  purposes  and  for  road  purposes,  together  with  all 
penalties  and  costs  thereon,  shall  be  payable  in  cash  only."  The  third 
and  last  section  specifically  repeals  two  existing  provisions  which  au- 
thorized the  payment  of  sucn  taxas  in  county  warrants,  and  then 
concludes  with  the  usual  general  clause  repealing  inconsistent  acts  and 
parts  of  acts. 

The  f6regoing  are  the  only  portions  of  the  statute  which  can  pos- 
sibly be  considered  as'  covered  by  the  title.  The  remainder  thereof 
treats  of  subjects  wholly  disconnected  from  that  of  the  payment  of 
county  and  road  taxes  in  cash. 

No  learning  or  ingenuity  can  satisfactorily  demonstrate  that  clauses 
providing  for  the  disbursement  of  funds  in  the  treasury,  are  embraced 
within  a  title  which  is  expressly  confined  to  the  collection  of  such 
funds.  It  requires  no  argument  to  show  that  provisions  relating  to 
the  purchase  of  outstanding  warrants  at  their  market  value,  setting 
aside  for  a  special  purpose  twenty-five  per  cent  of  funds  in  the  treas- 
ury, advertising  for  sealed  propositions  of  sale  from  the  holders  of 
warrants,  canvassing  such  bids  by  the  county  commissioners,  and  the 
like,  are  not  germane  to  the  subject  mentioned. 

This  conclusion,  however,  does  not  necessarily  render  void  the  por- 
tion of  section  1  above  quoted.  It  and  the  repealing  clauses  are  clearly, 
as  already  observed,  within  the  purpose  expressed  in  the  title.  They 
do  not  in  any  way  depend  upon  the  other  parts  of  the  act,  and  are 
complete  in  and  of  themselves.  In  view  of  the  latter  part  of  the  con- 
stitutional provision  referred  to,  as  well  as  under  a  familiar  rule  of 
statutory  constructk>n,  it  is  our  duty  to  hold  that  while  all  the  pro- 
visos of  section  1  and  all  of  section  2  are  void,  the  remainder  of  the 
act  is  perfectly  valid. 

2.  The  second  question  presented  is  not  so  easily  answered. 

Prior  to  the  adoption  of  the  act  under  consideration,  it  was  provided 
by  statute  that  county- warrants  should  be  receivable  by  the  treasurer 
for  ordinary  county  taxes.  And  it  is  contended  that  the  provision 
requiring  all  property  taxes  levied  for  county  purposes  to  be  paid  in 
cash  only,  cannot  be  construed  as  inhibiting  the  payment  of  sucn  taxes 
with  orders  or  warrants  issued  prior  to  the  taking  effect  thereof. 
Counsel  for  petitioner  argue  that  the  statute  making  such  warrants  a 
legal  tender  for  county  taxes  became  a  part  of  the  contract  represented 
by  them;  and  that  a  construction  of  the  act  of  1885  which  would  take 
from  them  this  quality  or  attribute  would,  in  effect,  impair  the  obliga- 
tions of  the  contract,  and  therefore  be  within  a  familiar  inhibition  of 
both  the  federal  and  state  constitutions. 

To  meet  this  objection,  counsel  for  respondent  present  and  ably  argue 
three  propositiona  They  contend:  1.  That  the  framers  of  the  federal 
constitution  in  prohibiting  the  passage  by  a  state  of  laws  impairing  the 
obligation  of  contracts,  referred  only  to  agreements  existing  between 
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contracts  between  municipal  corporations  and  private  parties;  2.  They 
insist  that  there  is  in  this  case  no  contract  to  be  impaired;  and  3.  They 
&ssert  that  the  statutes  authorizing  county  orders  or  warrants  to  be 
used  in  payment  of  taxes  were  themselves  in  conflict  with  plain  decla- 
rations of  our  state  constitution,  and  therefore  void. 

1.  The  legality  as  well  as  the  propriety  of  applying  the  constitutional 
provision  in  question  to  contracts  between  a  municipal  corporation  and 
a  private  party  are  not  undisputed.  There  are  distinguished  jurors 
and  eminent  essayists  who  think  with  counsel  for  respondent,  that  only 
contracts  between  private  individuals  were  intended  by  the  framers  of 
that  instrument  to  be  reached  by  this  inhibition.  But  the  supreme 
court  of  the  United  States  in  a  long  line  of  decisions  have  adLeietl, 
though  not  unanimously,  to  the  contrary  doctrine,  which  was  first 
announced  in  the  Dartmouth  College  case. 

These  decisions  may,  perhaps,  be  founded  upon  a  mistaken  view  con- 
cerning the  intent  of  the  constitution-makers,  and  the  principle 
announced  in  them  may  possibly  entail  pernicious  consequences.  But, 
until  that  august  tribunal  shall  have  retraced  its  footsteps,  the  conclu- 
sion in  question  will  be  accepted  by  us.  We  shall  assume,  then,  as 
correct  the  proposition  that  legislation  impairing  the  obligation  of  a 
contract  between  the  people  actmg  in  a  municipal  capacity  on  the  one 
hand,  and  a  private  individual  or  corporation  on  the  other,  may  be 
within  the  inhibition  of  the  federal  constitution. 

2.  It  may  seem  surprising,  but  is  nevertheless  true,  that  the  most 
serious  and  difficult  question  presented  in  nearly  all  of  the  cases  upon 
the  subject  before  us  was  as  to  whether  or  not  a  valid  contract  existed; 
and  counsel  have  resolved  that  this  case  shall  be  no  exception  to  the 
rule.  We  therefore  proceed  to  consider  the  inquiry,  Is  there  here  a 
contract  to  be  impaired  ?  Under  the  law,  no  authority  whatever  exists 
for  issuing  county  orders  or  warrants  as  loans  or  gifts,  or  in  recognition 
of  anything  save  a  valid  and  binding  debt  or  obligation.  The  consid- 
eration of  this  debt  must  be  services  rendered,  or  materials  furnished, 
or  other  benefit  received  by  the  county.  The  fact  that  the  debt  is  due 
and  the  obligation  to  pay  it  exists  when  the  warrant  issues  is  a  matter 
of  no  importance. 

The  warrant  is  itself  not  the  debt  nor  the  contract,  but  the  evidence 
thereof.  The  obligation  would  exist  wiUiout  the  warrant.  But,  for 
convenience  in  the  management  of  county  affiiirs,  it  is  deemed  better 
to  have  such  debt  or  obligation  evidenced  by  the  writing  termed  an 
order  or  warrant. 

As  already  suggested,  however,  prior  to  1B85  it  was  expressly  de- 
clared by  law  that  such  order  or  warrant  should- be  received  in  pay- 
ment of  county  taxes.  Of  this  right,  it  must  be  presumed,  persons 
dealing  with  the  county  had  knowledge.  It  was,  therefore^  in  effect, 
as  though  the  county  had  said  to  A:  "You  do  this  work,  or  ftumish 
these  materials,  and  I  will  give  you  one  hundred  dollars;  when  the 
debt  aoemes  I  will  iasne  and  deliver  to  you  a  written  order  upon  myself 
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evidencing  the  same;  this  order,  if  not  sooner  paid  in  money,  you  may 
at  the  proper  time  use  to  liquidate  a  corresponding  amount  of  the  debt 
you  owe  me  in  taxes.**  A  accepts  the  proposition  and  performs  the 
work  or  furnishes  the  materials.  The  fact  that  he  can  pay  his  taxes 
with  the  warrant  received  is  the  principal  inducement  leading  him  to 
perform  the  work  or  to  part  with  his  property;  it  constitutes  by  far  the 
most  important  part  of  the  consideration  for  his  acceptance  of  the 
proposition, . 

Have  we  not  here  every  element  of  a  binding  contract?  Parties 
capable  of  contracting,  a  legal  subject-matter,  a  plain  proposition  made 
and  accepted,  and  ample  consideration  moving  from  both  sides.  Upon 
what  principle  would  we  be  justified  in  declaring  that  the  right  con- 
ferred by  law  to  use  the  warrant  or  the  debt  which  it  represents,  in 
discharge  of  a  claim  for  taxes,  is  not  of  the  very  essence  of  the  con- 
tract? Without  this  element  A  would  never  have  accepted  the  propo- 
sition; he  would  not  have  performed  the  labor  or  parted  with  his 
property. 

It  is  contended,  however,  that  a  general  law  is  never  a  contract. 
This  declaration  may  be  true.  It  is,  nevertheless,  also  true  that  some- 
times, when  conditions  have  been  accepted  and  acts  have  been  per- 
formed, or  valuables  parted  with  thereunder,  such  law  a  constitutes 
a  part  of  the  contract  or  is  inseparably  connected  with  the  obliga- 
tion thereof:  New  Jersey  v.  Yard,  95  U.  S.  104;  New  Orleans  v.  City 
Hotel,  28  La.  Ann,  423;  Cooley's  Const.  Lim.,  5th  ed.,  346;  Bush  v. 
Shipman,4  Scam.  186;  Ogden  v.  Saunders,  12  Wheat.  132. 

There  is  no  analogy  whatever  between  statutes  authorizing  warrants 
to  be  received  for  taxes,  and  the  ordinary  laws  exempting  property 
from  taxation  or  from  sale  under  execution.  The  forbearance  to  levy 
taxes  is  usually  a  privilege  extended  without  any  consideration  what- 
ever, and  the  exemption  from  attachment  or  execution  is  a  gratuitous 
favor,  given  solely  lor  the  advantage  of  the  individual.  While  on  the 
other  hand,  as  already  shown,  these  warrants  can  only  issue  where  the 
municipality  has  received  material  benefit,  and  where  there  is  such  a 
debt  or  obligation  as  in  and  of  itself  constitutes  a  legal  liability. 

It  is  also  to  be  observed  that  the  provision  authorizing  warrants  to  be 
received  in  payment  of  taxes  was  unquestionably  enacted  more  for  the 
benefit  of  the  county  than  for  that  of  the  individual.  The  legislature 
in  its  wisdom  assumed  that  clothing  warrants  with  this  attribute  would 
give  them  an  increased  and  stable  value,  and  thus  advantage  would  ac- 
crue therefrom  to  the  county.  It  matters  not  that  subsequent  experi- 
ence may  have  demonstrated  to  this  body  the  fact  that  the  benefits  are 
more  than  offset  by  the  evils  produced. 

But  an  effort  is  made  to  disclose  a  distinction  between  the  particular 
warrant  involved  in  the  mcmdamue  proceeding  before  us,  and  other 
county  warrants  in  general.  It  is  said  that  this  warrant  represents 
fees  due  for  services  rendered  in  attendance  upon  court  by  the  payee 
SA  a  witness  in  a  criminal  case.  We  are  told  that  the  state  has  power 
to  coerce  the  rendering  of  this  service  for  nothing ;  that  it  is  a  duty 
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which  the  individual  owes  to  the  public,  and  for  which  he  is  not  nec- 
essarily entitled  to  compensation.  Assuming  these  propositions  to  be 
true,  an  effort  is  made  to  show  that  the  statute  authorizing  payment 
of  fees  is  similar,  so  far  as  this  question  is  concerned,  to  the  exemption 
statutes  above  mentioned.  That  since  the  state  has  a  right  to  demand 
these  services  for  nothing,  it  is  just  the  same  as  though  the  legislature 
ordained  a  gift  to  the  witness,  and  the  right  to  revoke  such  gift  can- 
not be  questioned. 

It  would  be  disastrous  to  the  public  weal  were  we  to  recognize  the 
doctrine  counsel  contend  for.  The  logical  result  of  their  proposition  is 
that  notwithstanding  the  statutes  providing  for  these  fees,  the  county 
may  repudiate  every  warrant  issued  to  witnesses  for  their  services  in 
criminal  causes.  The  propriety  of  allowing  compensation  from  the  pub- 
lic treasury  in  such  cases  has  been  long  and  generally  recognized. 
That  it  is  a  necessity  in  the  due  administration  of  public  justice, 
scarcely  admits  of  argument 

The  proceeding  or  transaction  possesses  peculiar  characteristics;  it  i& 
wholly  unlike  an  ordinary  gift  ^nt€r  vivos;  it  bears  but  slight  resem- 
blance to  a  bounty  offered  or  an  exemption  allowed  from  sale  or  taxa- 
tion.    While  the  state  may  compel  the  rendering  gratuitously  of  such 
services,  it  has  not  seen  fit  so  to  do;  on  the  contrary,  it  has  offered  an 
inducement  in  the  guise  of  a  promise;  it  has  said  te  the  witness:  "If 
you  will  respond  when  properly  requested  so  to  do  and  give  your  testi- 
mony, the  county,  in  whose  behalf  I  have  authority  to  speak,  will  pay 
you  a  certain  sum  of  money."     Relying  upon  this  promise,  the  witness 
voluntarily  appears,  pays  his  expenses,  and  gives  his  time  and  his  ser- 
vices; thereupon,  in  recognition  of  the  contract,  performance  thereof  by 
the  witness,  and  its  supposed  liability  in  connection  therewith,  the 
coimty  executes  and  delivers  to  him  an  order  for  payment  upon  its 
treasurer;  were  any  acceptance  by  this  officer  needed,  it  is  evidenced 
by  his  written  indorsement:  "Presented  for  payment  [date],  no  funds; 
warrant  draws  interest  from  this  day  at  ten  per  cent  per  annum. 
A.  B.,  Treasurer."    On  the  surface,  this  transaction  contains  every  ele- 
ment of  a  valid  and  binding  contract.    It  is  only  when  we  go  behind 
the  transaction  itself,  and  also  behind  the  legislation  by  which  it  is 
authorized,  that  we  discover  tho  supposed  imperfection.     To  repudiate 
the  promise  after  having  received  the  services  rendered  in  contempla- 
tion thereof,  would  be  an  act  of  bad  faith  deserving  of  (he  serverest 
censure.     The  contract  is  wholly  executed  so  far  as  the  witness  is  con- 
cerned; the  county  also  has  executed  the  same  to  the  extent  of  issuing 
its  order  for  the  money  due;  the  transaction  is  not  vMra  vires;  the 
only  blemish  is  that  haa  one  of  the  contracting  parties  chosen,  it  might 
have  compelled  the  other  to  render  gratuitously  the  service  for  which 
it  has  promised  to  pay.    Under  aJl  the  circumstances,  we  shall  dedine 
to  distinguish  between  the  instrument  before  as  and  other   county 
warrants  so  far  as  the  consideration  thei*efor  is  concerned.    If  doubts 
upon  the  correctness  of  this  view  existed,  a  regard  for  the  vast  public 
interests  involved  would  impel  us  to  resolve  them  as  above  annoonced. 
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We  shall  assume,  therefore,  that  the  warrant  under  consideration 
represents  a  valid  contract,  and  it  needs  no  argument  to  show  that  the 
act  of  1885,  if  applied  thereto,  would  materially  and  injuriously  affect 
the  same.  It  would  operate  to  release  one  of  the  parties  from  its  obli- 
gation. The  contract  of  the  county  was  to  receive  this  waiTant  in 
payment  of  taxes.  The  statute  which  says  that  it  shall  not  be  so 
received,  and  thus  entirely  discharges  the  county  of  its  duty  to  comply 
with  its  contract,  most  assuredly  impairs  the  obligation  thereof.  It  is 
a  negation  of  the  law  which  bound  the  county  to  perform  its  under- 
taking: Sturgis  V.  Crowninshield,  4  Wheat.  122. 

It  is  worthy  of  note  in  passing  that  the  organic  law  of  the  state 
upon  this  subject  is  even  stronger  than  the  federal  constitution.  The 
latter  simply  prohibits  states  from  passing  laws  "impairing  the  obligation 
of  contracts; '  the  former  forbids  the  enactment  of  a  law  '*  impairing 
the  obligation  of  contracts  or  retroactive  in  its  operation."  We  are  not 
permitted  to  say  that  these  phrases  are  synonymous  in  meaning;  and 
it  follows  that  the  latter  was  intended  to  reach  cases  not  covercKl  by 
the  former. 

We  do  not  underestimate  the  importance  of  the  subject  before  us. 
It  is  fully  understood  that  we  are  dealing  indirectly  with  the  taxing 
power  of  the  state;  and  that  only  upon  the  most  cogent  reasons  should 
this  legislative  prerogative,  even  as  to  the  manner  of  its  exercise,  be  in 
the  least  interfered  with  by  us.  We  subscribe  most  cordially  to  the 
following  declarations  on  the  subject  by  the  supreme  court  of  the 
United  States,  made  in  Tucker  v.  Ferguson,  22  Wall.  627:  "  The  tax- 
ing power  is  vital  to  the  functions  of  government.  It  helps  to  sustain 
the  social  compact,  and  to  give  it  efficacy.  It  is  intended  to  promote 
the  general  welfare.  It  reaches  the  interests  of  every  member  of  the 
community.  It  may  be  restrained  by  contract  in  special  cases  for  the 
public  good,  where  such  contracts  are  not  forbidden.  But  the  contract 
must  be  shown  to  exist.  There  is  no  presumption  in  its  favor.  Every 
reasonable  doubt  should  be  resolved  against  it.  Where  it  exists  it  is 
to  be  rigidly  scrutinized,  and  never  permitted  to  extend,  either  in  scope 
or  duration,  beyond  what  the  terms  of  the  concession  clearly  require. 
It  is  in  derogation  of  public  right,  and  narrows  a  trust  created  for  the 
good  of  all." 

But  it  must  be  observed  that,  in  the  first  place,  the  contract  here 
considered  is  not  strictly  in  restraint  of  the  taxing  power,  though  it 
influences  the  exercise  thereof;  secondly,  that  this  contract  is  made  out 
beyond  a  reasonable  doubt  It  hardly  seems  necessary  to  suggest  that 
we  do  not  hold  the  legislative  acts  authorizing  the  receipt  of  warrants 
in  payment  of  taxes  irrepealable.  We  fully  recognize  the  beneficent 
doctrine  that  one  legislature  cannot,  in  general,  tie  the  hands  of  its 
successora  Our  position  is  simply  that  a  provision  contained  in  the 
statute  adopted  by  one  legislature  may,  when  accepted  and  acted  upon 
by  a  private  citizen  or  corporation,  result  in  a  contract  which  succeed- 
ing legislatures  are  powerless  to  repudiate. 

Again:  it  is  said  that  petitioner  in  this  case,  being  assignee  of  the 


instrumeiit  represents  a  valid  contract,  yet  it  is  not  ne^tiabla 

While  there  ia  not  entire  unanimity  on  the  subject,  the  principle  is 
well  established  that  these  instruments,  when  containing  words  of 
negotiability,  are  assignable.  In  such  case  the  title  and  ownership 
pass  to  the  as.signee,  and  he  may  bring  an  action  thereon.  Several  of 
the  states,  includin^r  Colorado,  permit  him  to  sue  in  his  own  name  and 
for  bis  own  benefit;  and  the  presence  or  absence  of  negotiable  worth 
in  no  manner  affects  his  rights  in  the  premises.  But  the  doctrine  is 
also  equally  well  recognized  that  warrants  do  not  possess  all  the  usual 
attributes  of  negotiable  paper;  the  ownership  of  the  assignee  is  never 
discharged  of  defenses  which  might  have  been  made  against  the 
originalpayee.  Unlike  bills  of  exchange  and  promissory  notes  negoti- 
atm  before  maturity,  county  warrants  are  liable,  in  the  hands  of  all 
persona,  to  every  defense  which  the  county  might  have  interposed  in 
an  action  brought  by  the  original  payee;  Wall  v.  County,  103  U.  S.  74; 
Dillon  on  Mun.  Com,  3d  ed.,  sec  487. 

3.  In  support  of  the  argument  that  the  statutes  authorizing  the 
receipt  of  warrants  in  payment  of  county  taxes  were  themselves 
unconstitutional  and  void,  counsel  advance  three  dbtinct  proposi- 
tions: 1.  That  they  are  in  conflict  with  section  7,  article  10,  w'hich 
prohibits  the  general  assembly's  imposing  taxes  for  municipal  purposes, 
and  authorizes  that  body  to  invest  t£e  corporate  authorities  with 
power  to  assess  and  collect  the  same;  2.  That  they  are  inconsistent 
with  section  38,  article  5,  of  the  constitution,  depriving  the  general 
assembly  of  the  power  to  exchange,  transfer,  release,  postpone,  or  \n 
any  way  diminish  the  liability  or  obligation  of  a  person  to  a  mu- 
nicipal corporation;  3.  That  they  are  an  infringement  of  section  11, 
article  2,  providing  that  the  general  assembly  shall  not  grant  any 
irrevocable  immunity. 

Except  as  limited  or  controlled  by  constitutional  provisions,  the 
general  assembly  is  omnipotent  in  relation  to  municipal  corporations 
within  thestate;  it  calls  tnem  into  being  and  endows  tnem  with  what- 
ever powers  and  privileges  they  possess;  if  in  its  judgment  advisable, 
their  existence  even  may  at  any  time  be  absolutely  terminated;  in 
these  and  other  particulars  it  bows  only  to  the  superior  behests  of  the 
people  expressed  in  their  organic  law.  The  object  in  creating  the^ 
corporations  is  to  better  promote  the  interests  of  the  people  in  locali- 
ties, than  would  be  possible  without  them;  and  the  action  of  the  gen- 
eral assembly  in  the  premises  must  be  understood  as  intendeo  to 
advance  the  public  good.  It  may  fairly  be  said  that  it  is  a  right 
possessed  by  this  body  to  adopt  such  legislation  in  relation  to  the 
making  of  municipal  contracts  as  will  promote  the  public  weal,  while 
preserving  the  honor  and  good  faith  of  the  corporate  body. 

The  legislation  now  objected  to  bad  reference  to  certain  contractn 
made  by  counties.  It  simply  provided  that  when  counties  entier^d 
into  contracts  through  which  material  benefits  were  obtained  for  them- 
selves, and  thereby  became  indebted  to  other  parties,  they  should  act 
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with  the  understanding  that  as  an  element  of  such  contracts  they  were 
to  receive  in  payment  of  taxes  the  warrants  tendered  by  them  in  lieu 
of  cash  upon  their  indebtedness.    We  look  in  vain  to  the  constitutional 

f)rovisions  cited  for  anything  which  directly  or  indirectly  controls  the 
egislative  discretion  in  this  matter.  By  the  statutes  now  under  con- 
sideration that  body  imposed  no  taxes,  neither  did  it  deprive  the 
proper  county  officials  of  the  power  to  assess  and  collect  the  same. 
No  immunity,  irrevocable  or  otherwise,  was  given.  And  no  liability 
or  obligation  was  released,  postponed,  or  diminished.  Taxes  are  paid 
by  warrant  instead  of  money,  but  this  was  a  matter  of  contract  to 
which  the  municipal  corporation  was  itself  a  party;  and  there  is  noth- 
ing in  the  constitution,  we  believe,  which  prevents  the  county,  the 
power  so  to  do  being  conferred  by  statute,  from  making  a  valid  con- 
tract by  which  it  is  stipulated  that  its  warrants  shall  be  a  legal  tender 
to  it  for  taxes. 

We  do  not  pass  upon  the  question,  because  it  is  not  before  us,  as  to 
whether  the  legislature  could  inject  this  element  into  contracts  pre- 
viously made;  and  consequently  this  opinion  by  no  means  declares  that 
the  county  could  be  compelled  to  receive  for  taxes  warrants  issued 
prior  to  the  passage  of  such  laws  as  the  statutes  in  question. 

We  think,  iii  conclusion,  that  so  much  of  the  act  of  1885  as  relates 
to  the  payment  of  taxes  in  cash  instead  of  warrants  subsequently  is- 
sued is  constitutional  and  valid  ;  but  that  it  cannot  be'so  construed  as 
to  prohibit  the  receipt  of  county  warrants  in  payment  of  county  taxes, 
which  were  issued  prior  to  its  adoption,  and  under  the  statutes  repealed. 
As  already  indicated,  we  hold,  for  the  reason  above  given,  that  the  rest 
of  the  act  is  unconstitutional  and  void. 

It  follows,  therefore,  from  these  conclusions,  that  both  of  the  de- 
murrers must  be  overrrded.  No  further  plea  being  interposed,  we  are 
of  opinion  that  a  perpetual  injunction  should  issue  in  the  suit  against 
Hall ;  and  it  is  accordingly  so  ordered.  It  is  also  ordered  that  respond- 
ent in  the  proceeding  against  May  have  time,  and  until  the  eighth  day 
of  January,  A.  D.  1880,  to  controvert  by  answer  matters  of  fact  stated 
in  the  alternative  writ  and  petition.  In  case  of  failure  so  to  do,  the 
peremptory  writ  prayed  for  will  issue  on  the  date  last  above  men- 
tioned 
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Itled  December  18,  1886, 

Cbiminal  Law— PBEPOin)BRAiiCE  of  Evidence — Reasonable  Douot.— A  bare  pre- 
ponderance of  proof  is  not  sufficient  to  convict  a  person  of  an  infamous  crime;  and  if  there 
De  no  probable  hypothesis  of  guilt  consistent,  beyond  a  reasonable  doubt,  with  the  facts 
of  the  case,  the  accused  must  be  acquitted. 

The  Same — New  Trial,  when  Granted. — A  court  of  review  may  award  a  new  trial 
in  criminal  cases  whenever,  in  its  judgment,  a  conviction  is  not  warranted  by  the  proof. 

T.i>:  Evidence  Rbviewed  at  Lenoth,  its  character  and  weight  considered,  and  held 
not  sufficient  to  support  a  conviction  of  grand  larceny. 


Henry  B.  O'Reilly,  for  the  plaiatiff  in  error. 

T.  H.  Thomas,  attorney-general,  for  the  defendaot  in  error. 

Bece,  C  J,  The  defendant  bolow,  Frederick  Bachman,  was  indicted 
for  the  crime  of  grand  larceny,  at  the  March  tenn,  18S4>,  of  the  district 
court  of  Elbert  county.  He  was  tried  and  convicted  at  the  same  tenn, 
and  sentenced  to  serve  a  tertn  of  one  year  and  six  months  in  the  state 
penitentiary. 

The  offense  for  which  the  defendant  was  convicted  was  that  of  steal- 
ing a  heifet  from  the  prosecutiag  witness,  August  Ehler,  on  the  fifth 
day  of  November,  1883. 

Before  sentence,  the  defendant  moved  the  court  for  a  new  trial,  the 
principal  grounds  of  the  motion  being  insulBciency  of  the  testimony  to 
sustain  the  verdict,  and  newly  discovered  evidence. 

This  motion  was  denied,  and  exceptions  to  the  ruling  taken. 

The  defendant,  Fred.  Bachman,  and  the  prosecuting  witness,  Augu^ 
Ehler,  are  both  prominent  and  well-to-do  citizens  of  Elbert  county. 
Both  are  possessed  of  large  stock-ranches,  and  both  have  for  years  been 
engaged  m  the  raising  of  cattle  and  other  stock;  more  than  this,  they 
arc  neighbors,  their  ranches  adjoining,  and  being  separated  only  by  a 
division  fence,  constructed  of  wire.  Mr.  Ehler's  house  is  three  quarters 
of  a  mile  from  this  fence  in  one  direction,  and  the  defendant's  house 
one  mile  therefrom  in  an  opposite  direction. 

At  the  time  of  the  alleged  larceny  the  defendant  was  not  redding 
upon  his  ranch,  but  resided  with  his  family  at  Kiowa,  a  few  miles  dis- 
tant. 

On  November  5,  1883,  defendant  was  upon  his  ranch,  and  drove  a 
red  heifer  having  white  color-marks  from  his  pasture  into  his  corral, 
and  butchered  her  for  beef  for  his  own  use.  Ehler  was  informed  that 
this  was  hb  heifer;  the  information  coming  through  John  Bachman, 
a  nephew  of  the  defendant  in  his  employ.  Whereupon  Ehler  caused 
the  defendant  to  be  arrested  and  held  to  bail,  and  afterwards  to  be 
indicted  and  tried  for  grand  larceny. 

Ehler  and  the  defendant  had  been  enemies,  according  to  the  testi- 
mony of  the  former,  for  about  eight  years,  and  sharp  words  had  passed 
between  them  about  a  month  previous  to  this  occurrence^ 

This  nephew  had  been  in  the  employ  of  the  defendant  ever  since  his 
arrival  here  from  Germany,  a  period  of  about  sixteen  months. 

He  witnessed  the  defendant  driving  up  the  heifer  into  the  corral, 
al.so  the  killing,  and  obeyed  the  call  of  the  defendant  to  bring  the  team 
with  which  he  was  working,  and  to  drag  the  heifer  up  to  the  skinning- 
post 

The  conviction  of  the  defendant  was  due  largely  to  the  testamony 
of  this  nephew,  and  to  a  singular  circumstance,  the  happening  of 
which  was  proved ;  but  there  was  no  proof  connecting  the  def  enaanfc 
therewith.    This  circumstance  was  the  cutting  oat  from  the  left  side 
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of  the  hide,  from  the  shoulder  to  the  tail,  a  strip  six  or  seven  inches 
wide,  which  probably  contained  the  brandy  also  the  removal  of  that 
part  of  the  hide  which  covered  the  head  and  contained  the  horns  and 
ears.  It  is  probable  also  that  the  portion  which  had  covered  the  legs 
below  the  knees  and  hocks  had  likewise  been  cut  off,  since  they  did 
not  appear  upon  the  mutilated  pieces. 

In  addition  to  aU  this,  the  skin  had  been  cut  into  two  pieces,  and  was 
found  hanging  up  in  the  goose-house,  an  old  log  building  belonging  to 
defendant,  which  adjoined  the  corral,  and  had  neither  doors  nor  win- 
dows, but  openings  therefor  only,  and  into  which  building  any  passer-by 
could  look  or  enter  at  pleasure. 

The  act  of  slaughtering  the  heifer  was  done  openly,  and  the  defend- 
ant has  never  denied  the  same,  nor  any  circumstances  connected  there- 
with, which,  in  our  Judgment,  has  been  established  by  sufficient  proof 
to  be  contrary  te  the  defendant's  version  or  statement.  He  has  per- 
sistently asserted,  however,  both  on  and  off  the  witness-stand,  that  the 
heifer  was  his  own  property;  that  it  bore  his  brand  and  ear-mark;  that 
it  was  bom  in  his  pasture  and  had  never  been  out  of  it,  and  that  he  had 
full  right  te  kill  it  a.s  he  did,  for  his  own  use. 

He  testified  that  it  was  eighteen  months  old,  and  that  the  only  brand 
upon  it  contained  the  letters  "F.B.,"  which  was  his  brand;  also  that 
the  left  ear  was  cropped,  which  was  his  ear-mark.  He  testified  that 
his  nephew  was  using  a  team  working  upon  a  diteh  forty  or  fifty  rods 
distant  from  the  corral  when  he  drove  in  the  heifer,  and  that  after 
shooting  her  he  called  te  him  te  bring  the  team  up  and  drag  the  animal 
up  te  the  skinning-post.  In  the  mean  time  he  had  separated  the  skin 
along  the  belly  and  had  skinned  and  cut  off  the  legs.  He  had  not 
touched  the  ears.  After  the  animal  was  put  in  position  at  the  post  he 
and  his  nephew  took  off  the  entire  hide  in  one  piece,  including  €he 
skin  of  the  head,  neck,  and  legs.  The  latter  were  skinned  nearly  to 
the  hoof.  He  hung  the  hide  upon  a  fence  board  in  the  comer  of  the 
corral  just  as  it  came  from  the  animal.  Next  morning  he  went  to 
Kiowa  and  the  nephew  went  te  Bijou.  When  defendant  left  the 
ranch  the  hide  was  in  the  same  condition  as  upon  the  evening  previous. 
He  was  not  certain  which  left  the  ranch  first,  himself  or  his  nephew. 
He  did  not  again  return  to  his  ranch  until  the  second  Sunday  after  the 
election,  which  would  be  November  18,  when  he  found  the  hide  in  the 
goose-house  adjoining  the  corral,  cut  up  as  described  by  the  witnesses. 

Defendant  savs  he  did  not  cut  up  the  hide,  and  don't  know  who  did; 
he  thinks  the  pieces  found  are  parts  of  the  hide  taken  from  the  heifer 
he  killed.  His  testimony  appears  to  be  straightforward,  and  no  attempt 
at  evasion  or  the  making  of  testimony  in  his  favor  is  discernible.  He 
produced  the  mutilated  hide  upon  the  trial,  and  had  the  fact  been 
proved  that  defendant  had  mutilated  the  same  there  would  remain  no 
reasonable  doubt  of  his  guilt,  for  the  brand  and  ear-marks  had  evi- 
dently been  removed  in  such  a  manner  as  to  indicate  that  it  had  been 
done  to  destroy  the  identity  of  the  hide  with  that  of  the  animal  f»*om 
which  it  had  been  taken. 


hung  up  in  the  corral  on  the  same  evening  (he  animal  was  killed,  and 
aJso  the  next  morning,  and  that  it  was  on  both  occasions  whole,  and 
not  mutilated.  He  says  he  went  to  Bijou  the  mormng  of  the  sixth  of 
November,  leaving  his  tincle  at  the  ranch,  and  when  no  returned  late 
in  the  evening  his  uncle  was  at  Kiowa.  Nobody  else  was  on  the  ranch 
when  he  left  in  the  morning,  but  a  herder  had  come  there  while  he  was 
away.  On  the  morning  of  the  seventh  he  saw  the  hide  in  the  goose- 
house,  mutilated  as  before  described.  His  testimony  as  to  the  manner 
of  skinning  it  off  the  animal  was  that  the  entire  hide  was  taken  off  in 
one  piece,  including  the  head  and  the  legs  to  the  knees  and  below  (he 
knees.  He  denied  that  he  assisted  in  the  skinning.  He  says  he  knew 
the  animal  bo  be  Ehler'^  and  that  it  had  Ehlcr's  brand,  "I.  R,"  upon 
it,  but  he  did  not  see  the  brand  upon  the  animal  before  it  was  skinned, 
or  upon  the  hide  after  (he  same  was  removed  from  the  animal.  At  the 
time  he  hitched  the  team  to  the  hind  legs  to  draw  the  carcass  up  to 
the  post  he  noticed  the  right  ear  had  been  cut  off,  but  did  not  see  the 
ear.  He  admitted  that  he  had  Uild  Christ  Vogt  that  both  ears  had 
been  cut  off  at  that  time,  but  he  was  mistaken;  only  the  right  ear  had 
been  cut  off. 

It  will  here  be  observed  that  the  ear-marks  of  both  Ehler  and  (he 
defendant  were  upon  the  left  ear,  Ehler's  being  an  "under  bit,"  as  he 
describes  it,  and  tne  defendant's  a  cropping  of  the  left  ear. 

An  examination  of  the  testimony  given  by  the  witnesses  on  part  of 
the  people  shows  it  all  to  have  been  of  this  uncertain  and  contradictory 
character.  All  statements  of  fact  upon  which  they  agreed,  and  did  not 
afterwards  themselves  contradict,  may  bo  true,  and  at  the  same  time 
consistent  with  the  defendant's  innocence,  save  the  poeitive  testimony 
given  by  John  Bachman  on  the  trial,  nearly  all  of  which,  however,  is 
rendered  unworthy  of  credit  by  contradictions  by  himself  on  the  wit- 
ness-stand, and  by  proof  of  statements  made  by  him  on  other  occasions 
contradictory  to  his  testimony  at  the  trial.  For  example,  according  to 
the  testimony  of  John  Hoffman,  a  witness  called  by  defendant,  John 
Bachman  first  declared  his  belief  that  the  slaughtered  animal  was  Hoff- 
man's cow.  The  witness  Hoffman  says  he  had  in  his  possession  a  cow 
belonging  to  the  defendant  in  the  months  of  October  and  November, 
1883 ;  that  he  lost  her  early  in  November,  and  was  hunting  her.  Meet- 
ing John  Bachman  a  few  days  after  the  election  of  November  sixth, 
the  latter  told  him  he  believed  the  defendant  had  killed  his  cow.  Wit- 
ness replied  that  the  cow  he  was  hunting  belonged  to  the  defendant 

This  witness  further  testified  that  he,  said  Hoffman,  was  then  work- 
ing for  defendant,  and  knew  be  had  not  killed  a  cow,  but  had  killed  a 
heifer.  Also  that  witness  had  subsequently  found  the  cow  he  had  lost, 
when  John  Bachman  admitted  he  was  mistaken. 

John  Bachman  says  he  told  Vogt,  on  the  thirteenth  day  of  November, 
that  his  uncle  had  kill''d  Ehler's  cow.  Vogt  communicated  ihia  inform* 
ation  to  Ehler  on  the  eighteenth  day  of  November.     Vogt  was  not  ft 
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witneas  upon  the  trial,  but  Ebler's  account  of  that  interview  is  that 
V<^t  called  upon  him  on  Sunday,  November  18th,  and  a.sked  about  his 
own  cattle  which  were  being  herded  near  by,  and  being  told  by  Ehler 
they  were  all  right,  he  then  asked  if  his  (Ebler's)  cattle  were  all  right. 
Ehler  replied  that  he  did  not  know,  but  was  going  out  to  the  pasture 
to  sea 

This  was  thirteen  days  after  the  heifer  had  been  converted  into 
beef;  and  if  his  answer  to  Vogt  was  true,  he  had  not  then  discovered 
his  loss. 

In  almost  the  next  breath  the  witness  Ehler  acknowledges  that  the 
latter  statement  was  untrue,  for  he  says  he  had  ascertained,  November 
17th  (which  was  the  day  before),  that  he  had  lost  two  animals,  a  steer 
and  a  heifer. 

But  upon  his  reply  to  Vogt  that  he  did  not  know  whether  his  own 
cattle  were  all  right,  the  latter  gentleman  told  him  that  if  he  would 
go  down  to  the  defendant's  goose-house  he  would  find  the  hide  of  one 
of  his  animals  hanging  up  there ;  that  defendant's  nephew  had  told 
him  so.  Upon  Ehler's  attention  having  been  called  to  this  incon- 
sistency in  tiis  testimony,  and  being  asked  why  he  did  not  inform 
Vogt  of  his  loss  if  he  had  discovered  it  the  day  previous,  he  gives  the 
following  excuse:  that  defendant  and  he  were  in  trouble;  he  knew  he 
could  not  prove  anything  and  defendant  would  proclaim  that  he 
(Ehler)  accused  him  of  stealing. 

This  was  a  novel  explanation,  especially  so  in  view  of  the  fact  that 
he  told  three  other  persons  next  day  that  Bachman  had  stolen  his 
heifer,  and  took  them  to  the  goose-hoase  to  see  the  mutilated  hide,  as 
proof  thereof.  His  first  visit  to  the  goose-house  was  about  half  an 
hour  after  receiving  the  information  from  Vogt. 

He  says  the  hide  was  cut  into  two  pieces;  that  the  part  of  the  hide 
the  brand  was  on  was  missing. 

It  was  cut  up  from  the  left  shoulder  and  behind  the  legs,  and  circled 
clear  around  the  brand,  a  strip  five  or  six  inches  wide — says  the  brand 
on  the  heifer  was  five  inches  wide ;  the  hide  was  preserved  down  to 
the  knees  only.  He  further  says  that  he  hunted  around  and  found 
the  legs  near  the  spot  where  the  animal  had  been  killed,  and  that  they 
had  not  been  skinned  below  the  knees;  that  the  front  feet  were  red, 
the  hind  feet  white.  He  swears  positively  that  when  he  saw  the  two 
pieces  of  the  hide  and  the  legs  he  knew  it  was  his  heifer  that  had 
been  killed. 

It  is  a  singular  fact  that  nobody  else  saw  these  legs.  The  defendant 
says  he  skinned  the  legs  down  almost  to  the  feet,  and  then  boiled  the 
legs  for  the  oil  and  meat  they  contained.  Not  one  of  the  three  per- 
sons take&  by  Ehler  next  day  to  see  the  evidence  of  defendant's  guilt 
saw  these  legs.  Ehler  says  he  forgot  to  show  the  legs  to  those  wit- 
nesses, although  it  appears  from  his  testimony  that  the  discovery  of 
them,  with  the  familiar  red  upon  the  front  feet  and  white  upon  the 
hind  feet,  left  no  doubt  remaining  in  his  mind  that  it  was  his  Leifer 
the  defendant  had  killed,    Ben^ict  Marke,  one  of  these  witnesses^ 
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stated,  when  testifying  on  the  part  of  the  people^  that  he  looked 
roand  the  corral  for  the  feet  and  ears,  but  saw  nothing  of  them,  and 
that  Ehler  did  not  tell  the  parties  present  that  he  had  seen  them  the 
day  before. 

The  same  is  true  of  the  other  two  witnesses.  Neither  of  them  saw 
the  legs;  even  the  informer,  John  Bachman,  who  was  mainly  instru- 
ment^ in  procuring  his  uncle's  conviction,  testified,  on  the  trial,  that 
he  remained  and  worked  for  defendant  ten  days  after  the  killing  of 
the  heifer,  but  saw  nothing  of  the  legs. 

August  Ehler  is  the  only  witness  who  testified  to  the  contrary.  It 
would  seem,  from  his  testimony,  that  he  saw  the  legs  upon  the  second 
visit,  wheii  all  three  of  the  above-named  witnesses  were  present,  for 
he  not  only  says  he  forgot  to  show  them  to  the  witnesses,  but  that  he 
just  walked  by  and  saw  them,  but  did  not  know  whether  the  others 
saw  them  or  not.  Considering  the  mission  upon  which  Mr.  Ehler  went 
on  the  second  day,  and  his  object  in  taking  the  three  persons  with  him, 
it  is  not  a  little  strange  that  he  should  have  forgotten  to  show  them 
these  important  items  of  evidence  which  had  proved  so  conclusive  of 
the  defendant's  guilt  in  his  own  mind. 

This  witness  testified  to  a  minute  description  of  his  missing  heifer, 
including  age,  size,  color,  and  color-marks,  from  the  white  spot  in  the 
forehead  to  the  color  of  the  brush  of  the  tail,  which,  he  says,  was 
white. 

He  had  twenty-six  other  animals  of  the  same  age,  but  admitted  he 
could  not  describe  any  of  them  with  the  same  pi*ecision.  The  reason 
he  remembered  the  description  of  this  one  so  well  was,  that  it  was  his 
best  heifer,  and  was  from  a  cow  he  had  milked  the  previous  summer. 

He  then  admitted  he  had  milked  five  cows  the  previous  summer,  and 
that  this  heifer  and  a  calf  from  another  cow  were  so  nearly  alike 
that,  although  the  color-marks  were  somewhat  different,  he  could  only 
tell  to  which  cow  each  belonged  when  he  saw  them  together. 

Regarding  this  description,  he  stated  further  that  he  gave  it  from 
his  memory  of  it  as  a  yearling;  that  he  lost  his  familiarity  with  the 
heifer  during  the  previous  winter. 

In  this  statement  he  seems  to  have  overlooked  another  statement 
made  by  him,  viz.,  that  he  had  seen  and  recognized  this  heifer  eight 
days  before  it  was  killed,  and  had  turned  it,  with  a  band  of  fifteen 
others  of  the  same  age,  into  his  pasture.  That  was  on  October  twenty- 
eighth. 

If  John  Bachman  tells  the  truth,  this  heifer  was  in  his  uncle's  pas- 
ture on  the  same  day  Ehler  found  it  with  the  band  upon  the  creek, 
and  turned  the  whole  band  into  his  pastura  We  have  seen  that  Ehler 
made  contradictory  statements  as  to  when  the  discovery  was  made 
that  he  had  lost  this  animal. 

One  statement  was  that  the  discovery  was  made  November  17th, 
and  the  other  that  he  know  of  no  loss  on  November  18th,  until  he  re- 
ceived the  information  from  Christ  Vogt. 

It  would  seem,  however^  that  his  suspicion  that  the  defendant  had 
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stolen  tliis  heifer  was  considerably  in  advance  of  bis  information  or 
knowledge.  On  November  7tb  he  noticed  that  an  animal  had  been 
drivon  through  the  wires  of  the  partition  fence,  apparently  by  a  man 
on  horseback,  there  were  tracks  of  a  horse  inside,  the  under  wires 
broken  down,  indicating  the  passage  of  a  small  animal  from  his  pasture 
into  Bachman's,  and  hairs  were  to  be  seen  on  the  wires.  Upon  seeing 
these  indications  he  expressed  his  suspicion  thus:  "I  suspectea  defendant 
had  driven  that  animal  through  the  fence." 

With  such  a  suspicion  in  his  mind  November  7th  it  is  singular  that 
it  was  necessary  for  him  to  tell  Vogt,  November  18th,  "that  he  didn't 
know  whether  his  cattle  were  all  right,  but  that  he  would  go  out  to 
the  pasture  and  see."  Another  instance  of  the  inconsistency  of  Ehler*s 
testimony  is  his  answers  to  to  the  question  whether  he  had  talked  with 
John  Bachman  before  filing  the  information  against  the  defendant. 
He  answered  that  he  had  not,  and  that  the  first  time  he  saw  him  was 
in  the  court-house  on  December  1st. 

He  afterwards  admitted  that  he  saw  John  Bachman  at  defendant's 
ranch  on  Monday,  November  19th,  "when  he  took  the  three  witnesses 
there  to  view  the  mutilated  hide,  and  asked  him  who  killed  that  heifer, 
and  that  ho  answered  "Fred  Bachman  killed  it." 

The  reckless  inconsistency  of  August  Ehler's  testimony  is  only 
equalled  by  the  contradictory  and  improbable  statements  of  John  Bach- 
man. Wo  have  already  adverted  to  the  fact  that  according  to  the  tes- 
timony of  an  unimpeached  witness  he  first  reported  that  the  animal 
killed  belonged  to  John  Hoffman,  and  after  that  animal  had  been  found 
he  admitted  he  was  mistaken,  and  afterwards  declared  it  was  Ehler's 
animal  that  had  been  butchered. 

Ho  said  on  the  trial  that  the  hide  was  not  mutilated  when  hung  up 
in  the  corral  on  the  evening  of  November  5, 1883,  and  that  it  remained 
in  the  same  condition  next  morning.  He  stated  also  that  he  knew  the 
animal  slaughtered  to  have  been  Ehler's,  and  that  it  bore  his  brand  "  I. 
E."  on  left  side.  But  he  says  he  did  not  see  either  brand  or  ear-marks 
at  the  time  of  the  killing.  He  brought  his  team  and  dragged  the  heifer 
up  to  the  post,  and  saw  the  hide  then  and  after  it  was  hung  up  in  the 
corral,  both  that  evening  and  next  morning;  and  although  he  was  sat- 
isfied it  was  Ehler's  heifer,  he  made  no  examination  of  brand  or  ear- 
mark He  describes  the  animal  as  red,  with  a  white  belly;  says  when 
Fred  commenced  to  drive  her  to  the  corral  she  was  with  the  herd  a 

Suarter  of  a  mile  distant  from  him,  and  that  he  recognized  the  cow  that 
istancc;  she  had  been  in  the  pasture  eight  days;  he  had  seen  her  every 
day,  had  examined  her  six  times,  and  knew  that  she  belonged  to  Ehler. 
He  knew  when  he  saw  it  shot  that  it  was  the  one  he  had  seen  in  the 
pasture  with  Ehler's  brand  upon  it. 

The  explanation  which  he  gives  for  not  examining  the  hide  for 
brand  and  ear-marks  is,  that  Fred  would  not  have  liked  it,  and  he 
could  not  examine  it  without  Fred  seeing  him.  He  admits  he  told 
Vogt  that  when  he  came  into  the  corral  where  Fred  was  skinning  her 
that  both  ears  had  been  cut  off,  but  says  he  was  mistaken,  that  only 
the  right  ear  had  been  cut  off. 


Wliat  object  defendant  could  have  bad  in  view  in  cutting  off  tie 
rigbt  ear,  when  both  bis  own  and  Ebler's  ear-marks  was  upon  the  left 
ear,  is  not  explained. 

He  says  he  told  Vogt  that  the  bag  of  the  heifer  had  been  cut  off, 
but  he  was  mistaken  as  to  this  fact  also. 

Witnesses  sworn  on  behalf  of  the  defendant  testify  to  what  John 
Bachman  had  previously  sworn  to  on  the  preliminair  cxaminatioD 
before  the  magistrate,  most  of  which  John  denial  G.  A.  Wood,  & 
cattle-raiser,  living  at  Kiowa,  says  he  heard  his  testimony  on  that 
occa.tion,  and  he  swore  he  did  not  know  what  brand  was  on  the  animal, 
and  that  he  did  not  know  what  Ehler's  brand  was. 

George  Farian,  who  had  resided  in  Elbeit  county  since  18G4,  and 
who  ac^d  as  interpreter  for  John  Bochmon  in  the  preliminarj'  exam- 
ination, says  that  when  the  witness  was  testifying  about  the  brand  at 
one  time  he  said  he  knew  it,  and  at  another  time  he  said  he  did  not 
know  it,  according  to  the  question.  He  did  not  think  he  described 
Ehler's  brand  on  that  occasion. 

This  witness  being  asked  on  cross-examination  the  following  ques- 
tion: "Did  he  say  he  never  saw  the  brand,  and  didn't  know  the  brand 
on  the  animal  ?"  answered,  "He  didn't  say  it  in  the  words  and  man- 
ner you  do,  though  it  seems  to  me  now  that  he  expressed  that"  He 
said  "he  knew  the  ear-marks  better  and  knew  the  animal  to  be 
Ehler's."  In  answer  to  another  question,  witness  thinks  John  Bach- 
man said  he  didn't  know  whose  animal  it  was. 

Bhinehart  Mattesins  swears  he  met  John  Bachman  two  diy 
after  the  preliminary  examination,  when  he  told  the  witness  that  be 
was  not  then  working  for  his  uncle  as  he  had  sent  him  off  because  he 
hod  testi&ed  that  he  killed  Ehler's  heifer. 

Witne.'is  asked  him  if  he  had  done  so,  and  he  answered,  "  Yes,  I  bad 
to  say  so  or  Fritz  Vogt  would  send  me  to  the  penitentiary." 

Upon  a  re^'iew  of  the  whole  testimony  and  the  circumstances  in 
evidence,  taking  into  account  the  situation  of  the  parties,  prosecuting 
witness  and  defendant,  with  regard  to  character,  badness  experience 
and  success,  their  social  relations,  the  manner  in  which  this  charge 
gainst  the  defendant  originated,  and  the  contradictory  mid  improbalSe 
character  of  the  testimony  produced  to  support  the  same,  we  are  of 
the  opinion  that  the  proof  is  wholly  insufficient  to  sustain  the  verdict 
and  judgment. 

It  is  wholly  improbable  that  a  man  of  the  business  ability  and 
experience  of  defendant  would,  if  guilty,  so  mutilate  a  hide  as  to 
destroy  its  value  for  the  purpose  of  avoiding  detection,  and  then  hang 
the  worthless  fragments  in  a  conspicuous  place  where  every  passer-by 
could  see  and  examine  them.  Especially  when  the  object  of  the  muti- 
lation was  apparent  upon  the  slightest  examination. 

The  proof^  that  the  heifer  killed  by  Mr.  Bachman  was  the  property 
of  Mr.  Ehler  is  equally  unsatisfactory. 

A  feud  of  eight  years'  standing  had  existed  between  Ehler  and  the 
defendant.  Ehler  was  ready  to  suspect  the  defendant  of  driving  off 
bis  stock  several  days  before  he  learned  from  John  Bachmao,  througb 


Vogt,  that  he  had  lost  an  animal.     His  animus  and  prejudice,  as  well 
as  the  inconsistency  of  his  testimony,  appears  throaghout  the  ease. 

Admitting  that  he  had  lost  a  heifer,  his  testimony  that  the  defend- 
ant had  taken  or  killed  it  is  anything  but  positive  or  satisfactory. 
The  fragments  of  the  hide  fgund  in  the  goose-house  were  of  such  an 
ordinary  description  that  the  aamo  might  have  beea  taken  from  ani- 
mals in  any  herd. 

Hia  statement  of  finding  the  legs  unskinned,  and  that  he  recognized 
them,  is  remarkable,  since  neither  John  Bacfaman,  the  informer,  who 
lived  on  the  premises,  nor  either  of  the  three  witness  taken  by  Ehler  to 
see  the  proof  of  defendant's  guilt,  ever  saw  them  after  the  animal  had 
been  killed.  That  Ehler  forgot  to  show  these  proofs  to  his  witnesses, 
under  the  circumstances,  is  also  remarkable. 

This  court  and  other  courts  have  often  said,  that  where  the  evidence 
is  conflicting,  and  the  verdict  is  not  manifestly  against  the  weight  of 
evidence,  it  will  not  be  disturbed.  Also  that  when  there  is  a  direct 
cmflict  in  the  evidence,  it  is  the  province  of  the  jury  to  determine  to 
whom  credit  should  be  given. 

There  is  a  serious  coimict  in  the  evidence  hero,  but  it  is  principally 
between  the  witnesses  on  the  part  of  the  people,  and  between  the  sev- 
eral statements  of  each  of  the  two  witnesses  upon  whose  testimony  the 
defendant  was  convicted,  John  Bachman  and  August  Ehler.  The  rult's 
referred  to  do  not  contemplate  a  conflict  of  this  character,  but  between 
the  testimony  of  witnesses  produced  for  the  respective  parties  litigant. 
We  also  regard  the  verdict  as  manifestly  against  the  weight  of  the 
evidence  when  analyzed  and  its  weight  anccrtained. 

There  are  ^however,  other  rules  to  be  considered,  when  applicable,  as 
that  a  bare  preponderance  of  proof  is  not  sufficient  to  convict  one  of 
an  infamous  crime;  that  if  there  be  no  probable  hypothesis  of  guilt 
consistent  beyond  a  reasonable  doubt  with  the  facts  of  the  case,  the  ac- 
cused must  }k  acquitted. 

Also  that  a  court  of  review  may  award  a  new  trial  in  criminal  cases 

whenever  in  its  judgment  a  conviction  is  not  warranted  by  the  pronf. 

It  is  also  to  be  remembered  that  the  law  presumes  the  character  of 

the  defendant  to  be  good;  bis  course  throughout  this  whole  praiecu- 

tion  appears  to  conform  to  this  presumption. 

Concerning  the  mutilation  of  the  hid!c,  it  is  certainly  quite  as  proba- 
ble, from  a  review  of  tbe  whole  ca.se  as  presented  by  the  record  before 
as,  that  it  was  the  act  of  a  conspirator  as  that  the  defendant  com- 
mitted so  silly  an  act  as  this  was  shown  to  be. 

Mr.  ^Vharton  says :  "  The  fact  of  the  commission  of  the  oflense  must 
necessarily  be  the  foundation  of  every  criminal  suit ;  and  until  that 
fact  is  proved  most  dangerous  would  it  be  to  convict;"  to  which  he 
cites:  State  v.  Davidson,  30  Vt.  377;  Smith  v.  Commonwealth,  21 
Gratt  809 ;  State  v.  Keeler,  28  Iowa,  553 :  People  v.  Bennett,  49  N.  T. 
137. 

In  consideration  of  the  peculiar  features  of  this  case,  at  least  one  of 
the  affidavits  filed  in  support  of  tbe  motion  for  a  new  trial  below  on 
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the  ground  of  newly  discovered  evidence  would  seem  to  be  in  point, 
and  should  have  been  considered  favorably. 

The  affidavit  of  George  T.  Boithrews  alleged  that  he  visited  defend- 
ant's ranch  early  in  November  hunting  lost  stock,  and  that  be  saw  a 
green  hide  hanging  up  in  the  corral;  that  he  examined  it,  and  it  bore 
the  brand  ''  F.  B."  upon  it  (Bachman's  brand),  and  no  other  marks;  that 
he  noticed  that  it  was  not  mutilated  at  this  time. 

There  were  other  affidavits  filed  concerning  newly  discovered  evi- 
dence that  we  do  not  deem  necessary  to  refer  to.  Defendant  alleged 
in  his  affidavit  upon  this  motion  that  he  knew  nothing  of  the  visit  of 
Kathrews  to  his  ranch  at  the  time  stated  in  his  affidavit,  nor  of  the  in- 
formation possessed  by  him  until  after  the  trial. 

This  affidavit  bears  directly  upon  a  point  not  by  any  means  satis- 
factorily established  by  the  prosecution.  It  is  therefore  not  without 
weight  in  passing  upon  the  regularity  of  the  proceedings. 

We  regard  the  evidence  insufficient  to  sustain  the  verdict  and  judg- 
ment, and  it  appearing  upon  inspection  of  the  entire  record  that  the 
conviction  and^  sentence  are  not  warranted,  the  judgment  is  reversed, 
and  the  cause  remanded  for  further  proceedinga 


SUPREME  COURT  CF  NEVADA. 
Thompson  u  Reno  Savings  Bank  et  al. 

Filed  Dtcen^ber  SI,  18S6. 

Corporations— Stockholder's  Liability  for  Unpaid  StnsscRipnoNs — Pbbsxntation 
OF  Claim. — The  unpaid  capital  stock  of  a  corporation  is  regarded  in  equitv  as  a  tmst 
fund,  held  in  reserve  by  the  stockholders  for  the  benefit  of  creditors;  and  suits  to  estab- 
lish and  enforce  the  trust  are  maintainable  against  the  representatives  of  deceased  stock- 
holders upon  the  theory  that  the  decedent  held  money  equal  to  the  amount  of  his  unpaid 
subscription  in  trust  for  the  creditors,  and  that  the  fund,  although  incapable  of  identifi- 
cation, has  passed  into  the  hands  of  the  executor  or  administrator.  Such  a  fund  is  no 
part  of  the  estate  of  the  deceased  person.  No  necessity,  therefore,  exists  for  the  presen- 
tation of  any  demand  against  the  personal  representative  before  bringing  suit. 

Variance — Evidence  Sustained  by  Answer. — A  variance  between  the  facts  proved 
and  those  alleged  in  the  complaint  is  immaterial,  if  the  answer  set  forth  the  facts  as  they 
af^-' tared  in  evidence. 

Creditor's  Suit — Remedy  by  Assessment. — A  judgment  creditor  of  a  corporation, 
who  has  exhausted  his  remedy  at  law,  may  maintain  a  suit  in  equity  to  subject  the  un- 
paid subscriptions  of  the  stockholders  to  the  satisfaction  of  his  claim.  He  is  not  confined 
to  a  remedy  by  assessment,  to  be  levied  by  the  trustees  upon  all  the  stockholders. 

The  Decree  Entered  in  This  Action  reviewed,  and  held  unobjectionable. 

Appeal  from  a  judgment  of  the  seventh  judicial  district  conrt, 
Washoe  county,  entered  in  favor  of  the  plaintiff.  The  opinion  states 
the  facts. 

Clarke  and  King,  for  the  appellants. 

J,  F,  Alexander,  for  the  respondent. 

Belknap,  C.  J.  This  is  a  suit  in  equity  to  recover  the  amoont  of 
unpaid  subscriptions  to  the  capital  stock  of  the  Reno  Savings  Bank. 
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Two  of  the  defendants  are  representatives  of  deceased  persons.  They 
object  to  the  proceedings  because  of  the  admitted  failure  of  respond- 
ent to  comply  with  the  requirements  of  the  probate  law  in  the  matter 
of  the  presentation  for  allowance  of  the  demands  sued  upon. 

The  law  requires,  Comp.  L.,  sec  611,  "If  a  claim  be  not  presented 
within  ten  months  after  the  first  publication  of  notice  it  shall  be 
barred  forever/'  unless  certain  exceptions  exist  immaterial  here. 
Again,  section  618:  "No  holder  of  any  claim  against  an  estate  shall 
maintain  any  action  thereon  unless  the  claim  shall  have  been  first  pre- 
sented to  the  executor  or  administrator."  Courts  of  equity  uniformly 
regard  the  unpaid  capital  stock  of  a  corporation  as  a  trust  fund,  held 
in  reserve  by  the  stockholders  for  the  benefit  of  the  creditors.  The 
stockholders  are  trustees  of  the  creditors,  and  suits  to  establish  and 
enforce  the  trust  are  maintained  against  the  representatives  of  deceased 
persons,  upon  the  theory  that  the  decedent  held  money  equal  to  the 
amount  of  his  unpaid  subscription  in  trust  for  the  creditors,  and  that 
the  fund,  although  incapable  of  identification,  has  passed  into  the 
hands  of  the  executor  or  administrator.  Such  a  fund  is  properly  no 
part  of  the  estate  of  a  deceased  person.  The  deceased  stockholders 
were  trustees,  and  not  debtors  of  the  bank's  creditors.  No  necessity, 
therefore,  existed  for  the  presentation  of  any  demand  before  com- 
mencing suit:  Gunter  x-  Janes,  9  CaL  643. 

The  bill  proceeds  upon  the  ground  of  an  indebtedness  arising  out  of 
a  subscription  by  the  defendants  to  the  capital  stock.  The  testimony 
shows  that  no  express  agreement  was  made  to  take  any  portion  of  the 
capital  stock  of  the  bank,  but  that  the  defendants,  L.  L.  Crockett, 
James  H.  Kinkead,  R  H.  Crocker,  deceased,  and  others,  deposited  thirty 
thousand  dollars  with  the  bank  as  its  business  capital,  and  ag^reed  among 
themselves  and  the  bank  that  they  should  not  be  liable  for  the  payment 
of  any  further  amount  of  money  for  the  purposes  of  the  bank. 

Upon  these  facts  it  is  said  that  a  fatal  variance  exists  between  the 
pleadings  and  the  proof.  The  agreement  established  was  an  implied 
rather  than  an  express  agreement.  The  variance  was  immaterial,  and 
could  not  have  misled  the  defense:  Smith  v.  Lippincott,  49  Barb.  398. 
Moreover,  the  decree  may  be  sustained  upon  the  ground  that  the  answers 
of  the  defendants  set  forth,  by  way  of  defense,  the  facts  above  stated  as 
having  been  introduced  in  evidence.  The  relief  granted  is,  thererore, 
within  the  issue  made  and  litigated:  Comp.  L.,  sec.  1211. 

Objection  is  also  made  to  the  remedy  awarded.  It  is  said  that  if 
plaintiif  is  entitled  to  any  relief,  it  is  by  assessment  to  be  levied  by 
the  trustees  upon  all  of  the  stockholders,  as  contemplated  by  the  by- 
laws of  the  bank. 

The  authorities  are  uniformely  opposed  to  this  suggestion.  In 
Hatch  V.  Dana,  101  U.  S.  215,  the  court  said:  "In  the  English  courts 
a  rruiTidarmis  is  sometimes  awarded  to  compel  the  directors  to  make  the 
necessary  calla  ....  But  this  remedy  can  avail  only  where  there 
are  directors.  The  remedy  in  equity  is  more  complete,  and  it  is  well 
recognized:  Ward  v.  Qriswoldville  M.  Co.,  16  Conn.  593.    In  such  cases 
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it  is  nowhere  held,  so  far  as  we  know,  that  a  formal  call  must  be  made 
before  a  bill  can  be  filed.  Indeed  the  filing  of  a  bill  is  equivalent  to  a 
call."  And  in  Dalton  etc.  R.  R  Co.  v.  McDaniel,  56  Ga.  191,  upon  a 
similar  objection,  it  was  ruled  that  "  principle  and  sound  reason  ac- 
cord with  authority  that  equity  will  grant  relief  in  all  such  cases." 
But  an  as5)essment  upon  the  stockholders  would  be  wholly  inadequate 
in  the  present  case. 

The  answer  avers  that  the  bank  is  indebted  to  a  great  number  of 
persons  in  large  amounts.  Each  creditor  was  entitled  to  participate 
ratably  with  the  plaintiff  in  the  fund,  and  no  creditor  could  be  allowed 
to  satisfy  his  debt  to  the  exclusion  of  another.  If  the  fund  fell  short 
of  the  amount  of  the  debts  of  the  bank,  a  court  of  law  would  be 
incapable  of  adjusting  the  rights  of  the  creditors.  This  can  be  done 
in  equity  only. 

Further  objection  is  made  to  the  amount  of  money  required  to  be 
paid  by  the  defendants  under  the  decree.  Plaintiff  recovered  a  judg- 
ment at  law  against  the  bank  for  the  sum  of  thirty-one  thousand  five 
hundred  and  twenty-eight  dollars  and  thirty-eight  cents,  with  interest 
and  costs.  The  aggregate  amount  of  the  judgments  against  the  de- 
fendants in  the  present  suit  is  thirty-nine  thousand  nine  hundred  dol- 
lars, and  other  judgments  have  been  rendered  in  kindred  suits  aggre- 
gating nineteen  thousand  two  himdred  dollars,  etc  It  is  said  that  the 
effect  of  the  decree  is  to  require  the  defendants  to  pay  a  sum  of  money 
to  the  plaintiff  largely  in  excess  of  the  amount  due  him  from  the  bank. 
An  examination  of  the  decree  will  show  that  the  money  to  be  ob- 
tained under  it  is  to  be  paid  into  the  district  court  as  a  trust  fund  for 
the  benefit  of  the  creditors  of  the  bank,  to  be  distributed  proportion- 
ately among  them;  that  the  amounts  respectively  received  are  to  be 
credited  upon  the  indebtedness  of  the  bank  to  each  creditor,  and  the 
liability  of  the  bank  therein  discharged  to  the  amount  such  creditor 
may  receive. 

The  decree  is  unobjectionabla  The  district  court  could  not  have  an- 
ticipated payments  under  the  decrees  rendered  in  favor  of  the  plaintiff 
in  the  other  suits,  and  no  suggestion  of  that  nature  was  made  to  it. 
This,  and  the  other  suits,  were  brought  for  the  purpose  of  collecting  a 
fund  to  be  applied  ratably  to  the  satisfaction  of  judgments  at  law  re- 
covered against  the  bank,  and  duly  presented  to  the  court  below  by 
the  creditor,  for  participation.  The  decrees  in  all  of  these  suits  are 
framed  with  this  object  in  view. 

The  record  contains  many  exceptions  to  the  rulings  of  the  court  in 
admitting  and  excluding  evidence.  We  shall  not  consider  them,  be- 
cause, upon  the  facts  heretofore  referred  to  as  contained  in  the  answer 
in  connection  with  the  testimony  of  defendant  James  H.  Kinkead,  fix- 
ing the  proportionate  liability  of  each  of  the  defendants,  the  decree  is, 
in  any  event,  correct. 

The  rulings  in  Thompson  v.  Lake,  6  West  Coast  Bep.  633,  and  7  Id. 
495.  are  decisive  of  the  other  points. 

The  decree  and  order  of  the  district  court  are  affirmed 
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SUPREME  COURT  OF  OREGON. 
Simpson  v.  Cabson. 

OeUiber  Term,  I884, 

Conditional  Delivebt  of  Wbitten  Contract — Parol  Evidence. — Parol  evidence 
18  admiasible  to  show  that  the  delivery  of  a  written  contract,  not  under  seal,  was  made  on 
conditions. 

Agency — Power  Coupled  with  Interest. — An  agency  to  sell  real  estate  and  to 
receive  the  proceeds  thereof,  above  a  certain  amount,  is  not  a  power  coupled  with  an 
interest. 

Tender  and  Payment  into  Court  only  Admits  the  cause  of  action  as  to  the  sum  ten- 
dered. It  does  not  conclude  the  defendant  as  to  any  defense  he  may  have  against  a 
further  recovery. 

Appeal  from  Multnomah  county.    The  opmion  states  the  facts. 

John  M.  Gearin  and  W,  T.  Bv/mey,  for  the  appellants. 

Northrup  <fe  Gilbert,  for  the  respondent. 

By  Court.  This  is  an  action  on  a  special  contract  to  recover  com- 
missions on  the  sale  of  real  property.  The  contract  is  in  writing, 
signed  by  the  owner  of  the  property,  and  recites  as  the  consideration, 
**  valuable  services  performed  and  to  be  performed."  It  bears  date 
November  8,  1882,  and  gives  the  appellants  "  the  exclusive  sale  "of 
the  property  for  one  hundred  and  eighty-five  days,  and  afterward 
until  live  days'  notice  by  the  respondent  of  her  intention  to  terminate 
the  agreement  It  also  binds  her  to  make  conveyance  in  case  of  sale 
by  the  appellants,  and  to  pay  them  all  over  fifteen  thousand  five  hun- 
dred dollars,  net,  realized  upon  the  sale  of  the  property.  The  appel- 
lants allege  performance  on  their  part,  and  the  refusal  of  the  respondent 
to  execute  a  conveyance  and  accept  the  stipulated  price,  twenty  thou- 
sand dollars,  or  to  pay  them  four  thousand  five  hundred  dollars  due 
them  as  commissions  under  their  contract  with  her.     The  defense  is; 

1.  A  denial  of  the  contract; 

2.  Fraud  on  the  part  of  appellants  in  obtaining  it; 

3.  A  parol  agreement  at  the  time  of  delivery  of  the  written  contract 
that  it  should  not  become  operative  without  the  assent  of  J.  C.  Carson, 
the  respondent's  husband,  which  was  not  obtained ; 

4.  A  rescission  of  the  contract  by  the  respondent  before  the  sale  by 
the  appellants,  and  a  tender  and  payment  into  court  of  forty  dollars, 
as  the  reasonable  value  of  the  appellants'  services  prior  to  such  rescis- 
sion. 

These  matters  were  all  put  in  issue  and  submitted  to  a  jury,  who 
found  a  verdict  of  forty  dollars  for  the  appellants.  Judgment  was 
entered  accordingly  in  their  favor  on  respondent's  motion.  The  errors 
assigned  on  the  appeal  arise  wholly  upon  instructions  given  or  refused 
at  the  trial 

1.  The  court  below  charged  the  jury  in  effect  that  the  parol  a^ee- 
ment  alleged  in  the  defense,  if  established  by  the  evidence,  would  bar 
any  recovery  beyond  the  forty  dollars  tendered  and  paid  into  court, 
unless  the  assent  of  the  respondent's  husband  had  been  obtained.     The 

Ko.  107—6 
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written  contract  sued  on  is'^not  under  seal,  and  even  at  common  law 
the  authorities  cited  by  appellants'  counsel  would  not  apply:  Worrall 
V.  Munn,  1  Seld.  229;  Braman  v.  Bingham,  26  N.  Y.  483;  Ward  v. 
Lewis,  4  Pick.  518;  Foley  v.  Cowgill,  5  JBlack.  18;  and  in  fact  all  the 
authorities  relied  upon  by  them  are  cases  where  it  was  sought  to  qual- 
ify the  delivery  of  sealea  instruments  to  grantees  by  parol  evidence. 
And  the  evidence  was  rejected  under  a  technical  rule,  which  has  no 
application  to  simple  written  contracts:  Pym  v.  Campbell,  88  Eng. 
Com.  L.  370;  Wallis  v.  Littell,  103  Id.  368;  2  Whart.  Ev.,sea  927,  and 
note  10;  Butler  v.  Smith  and  Tharp,  35  Mss.  457;  Barker  v.  Prentiss, 
6  Mass.  430;  Hildrith  v.  O'Brien,  10  Allen,  104. 

The  rule  upon  which  the  first-mentioned  class  of  decisions  rest  is 
that  a  deed,  if  intended  as  an  escrow,  must  be  delivered  to  a  stranger, 
and  not  to  the  grantee  himself.  If  delivered  to  the  latter,  the  act  is 
conclusive  of  the  intention  of  the  parties  that  it  shaU  be  operative. 

2.  The  court  instructed  the  jury  that  unless  the  contract  sued  on 
was  based  upon  actual  indebtedness,  given  for  a  valuable  consideration, 
or  was  a  power  coupled  with  an  interest,  the  respondent  could  rescind 
it  at  any  time  before  a  sale  by  appellants,  bv  notice  to  them. 

There  is  surely  nothing  in  this  that  appellants  can  complain  of.  If 
there  was  no  consideration  for  respondent's  engagement,  as  th^  first 
part  of  the  instruction  assumes,  it  must  be  conceded  she  could  rescind 
at  any  time  before  becoming  bound  through  a  sale  by  the  appellants. 
And  whether  there  was  a  consideration  was  a  question  of  fact,  prop- 
erly left  to  the  jury.  Probably  the  court  should  have  charged  the 
jury  that  the  written  instrument  sued  on  did  not  create  *'a  power 
coupled  with  an  interest,"  as  the  term  is  understood  in  this  country: 
Hunt  V.  Rousmanier's  Adm*r,  8  Wheat.  174;  Hartly  v.  Minor's  Appeal, 
53  Pa.  St.  212.  But  the  error,  in  submitting  the  question  as  to 
whether  it  did  or  not,  to  the  jury,  as  seems  to  have  been  done  by  the 
latter  portion  of  the  instruction,  manifestly  could  not  have  prejudiced 
the  appellants. 

3.  The  court  refused  to  instruct  that  the  plea  of  tender  "admitted 
every  fact"  necessary  for  the  appellants  to  establish  to  entitle  them- 
selves to  a  verdict.  This  was  proper.  The  court  had  directed  the 
jury  to  find  a  verdict  for  the  appellants  for  the  amount  tendered  and 
paid  into  court,  in  any  event.  This  they  did.  But  the  appellants 
sought  by  this  instruction  to  preclude  the  respondent  from  disputing 
the  facts  to  prevent  a  further  recovery.  This  advantage  they  were 
not  entitled  to.  The  tenders  and  payment  into  court  only  admitted 
the  cause  of  action  as  to  the  sum  tendered.  It  did  not  conclude  the 
respondent  as  to  any  defense  she  might  have  against  a  further  recov- 
ery. This  we  deem  the  better  rule:  Spalding  v.  Vanderoook,  2  Wend. 
431;  Davis  v.  Mellaudon,  17  La.  Ann.  97;  Eaton  v.  Wells,  82  N.  T. 
676. 

Judgment  affirmed. 
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Heiple  v.  City  of  East  Portland  et  al. 

Filed  December  7,  1886. 

County  Roads  in  Bast  Portland— Citt  Stbeei-s — ^Legislation  A^bgtino,  Con- 
strued.— The  act  of  October  25,  1872,  conferring  authority  on  the  city  of  East  Portland 
to  control  the  public  highways  within  its  territory,  and  exceptins  the  same  '*  out  of  the 
jurisdiction  of  the  county  court  of  Multnomah  county,  does  not  have  the  effect  to  make 
all  existing  county  roads  within  the  city  limits  streets  of  the  city,  and  liable  to  all  the 
consequences  of  jurisdiction  over  them  as  such. 

Streets  and  Roads  Defined. — The  word  "road  ** uniformly  means  a  public  high- 
way. A  *' street"  commonly  refers  to  a  public  highway  in  a  village  or  city,  and  ordina- 
rily includes  a  sidewalk  and  roadway. 

The  Same — Work  Done  by  City  on  County  Roads. — Work  done  by  a  city  on  a 
county  road  within  its  limits  will  not  make  such  road  a  city  street,  although  the  adjoin- 
ing land-owners  knew  of  and  acquiesced  in  the  work,  when  such  work  was  not  inconsist* 
ent  with  the  proper  use  of  highway  as  a  county  road. 

Dedicatiou  of  Street — ^ling  Map — Reservation. — ^The  filing  and  recording  of  a 
map  on  which  certain  lands  are  designated  as  streets  cannot  have  the  effect  to  dedicate 
other  lands  aa  streets  which  are  expressly  reserved  from  the  dedication. 

Appeal  from  the  circuit  court  of  Multnomah  county.  The  opinion 
states  the  facts. 

S,  Hudat  and  Robert  McKee,  for  the  appellant. 

Cornelius  Taylor,  for  the  respondent. 

Lord,  J.  The  appellant  was  the  owner  of  certain  lands  in  East 
Portland  described  m  his  complaint.  He  alleged  that  of  the  lands  so 
owned  by  him  the  defendant  city  had  unlawfully  and  without  authority 
taken  and  appropriated  as  a  street  or  part  of  a  street  a  strip  thirty  by 
three  hundred  and  twenty-two  feet;  that  he  had  not  at  any  time  or  in 
any  manner  dedicated  the  same  as  a  street,  and  that  the  city  of  East 
Portland  had  not  by  any  action,  suit,  or  proceeding  whatsoever,  opened, 
laid  out,  widened,  or  extended  Fourth  street  over  said  strip,  but  that, 
notwithstanding  this,  the  city  authorities,  in  the  year  1883,  declared 
the  same  a  part  of  Fourth  street,  and  proceeded  under  the  charter, 
against  the  appellant's  will,  to  have  the  same  improved  as  a  part  of 
said  Fourth  street,  by  grading  and  planking  a  roadway,  and  grading 
and  planking  sidewalks  thereon,  and  afterwards,  under  the  provisions 
of  said  charter,  the  expense  of  making  said  improvement,  to  wit,  six 
hundred  and  seventy-six  dollars  and  eleven  cents,  was  charged  against 
appellant,  and  declared  to  be  a  lien  on  his  other  lands  abutting  upon 
said  thirty  by  three  hundred  and  twenty-two  feet  strip  claimed  and 
improved  as  a  part  of  Fourth  street;  that  under  and  in  pursuance  of 
said  proceedings  the  common  council  of  East  Portland  had  caused  a 
warrant  to  be  iasued  to  the  marshal  of  the  city,  directing  and  requiring 
him  to  sell  said  abutting  property  to  pay  for  said  improvement  ,ana 
that  the  same  had  been  levied  by  said  marshal  upon  said  property, 
which  was  then  advertised  for  sale.  It  is  also  further  alleged  that  in 
1867  the  county  court  of  Multnomah  county  duly  laid  out,  established, 
and  caused  to  be  opened  a  public  county  road  over  and  along  the  iden- 
tical thirty  by  three  hundred  and  twenty-two  feet  of  ground  now 
claimed  and  improved  as  a  street,  and  that  the  same  has  since  been 


mamtained  &a  a  county  road,  etc,  concluding  with  a  prayer  for  an 
injunction. 

The  defendant  city  corporation  answered,  admitting  the  establishment 
of  the  county  road  in  1S67,  alleging  that  the  city  had  at  all  time.'i 
since  its  incorporation  in  1870,  occupied  and  controlled  Fourth  street, 
including  the  portion  in  dispute,  aa  a  strL'et  and  public  highway  of  said 
city,  and  had  at  all  times,  at  the  corporate  expense,  repaired  and  kept 
the  same  in  order  as  such,  with  the  full  knowledge  and  assent  of  tlie 
appellant;  and  also  specially  pleaded  the  statute  of  limitations  of  ten 

{•ears.  As  a  separate  defense  it  further  pleaded,  that  in  1882  the  appel- 
ant laid  off  his  land  immediately  east  of  and  adjoining  Fourth  strett 
as  claimed  by  the  city,  into  lots  and  blocks,  and  had  made  and  reconlud 
a  plat  thereof,  recognizing  Fourth  street  as  such  at  the  identical  point 
in  question.  And  as  another  and  further  defense  it  set  up  the  act 
of  October  25,  1872,  alleging  it  to  be  a  grant  to  the  city  of  the  right 
to  control  all  county  roads  within  its  limits.  The  reply  put  in  issue 
all  the  essential  matters  alleged  by  the  defendant.  The  suit  was  re- 
ferred, the  evidence  taken,  the  findings  and  conclusions  of  law  in  favor 
o£  the  defendant  reported  to  the  court,  and  subsequently,  upon  motion, 
eXter  argument,  was  confirmed  by  the  court,  and  a  decree  entered  in 
accordance  therewith.  To  reverse  this  decree,  and  to  secure  the  affirma- 
tive relief  prayed  for  in  his  complant,  the  plaintiff  has  brought  this 
appeal. 

The  denial  of  the  injunction  was  based  on  the  three  defenses  set  up 
hy  the  defendant,  and  the  sufficiency  of  these  defenses  is  the  question 
to  be  determined.  In  effect,  the  first  defense  was  that  the  legiidaturc 
had  granted  the  premises  in  dispute — it  being  then  and  at  the  time  of 
such  grant  a  public  county  road — to  the  city  as  &  street,  and  by  virtue 
thereof  became  a  vested  right  in  the  corporation.  Preliminarily,  it 
may  be  said  that  the  plaintiff  does  not  deny  the  existence  of  the  high- 
way as  originally  established,  and  the  authority  of  the  city  to  exerci.-« 
jurisdiction  over  it  as  such,  but  he  does  denv  tliat  the  effect  of  the  act 
was  to  impose  any  new  liability  or  bunlen  by  virtue  of  such  jurisdic- 
tion upon  the  property-holders  or  lands  adjoining  such  road  or  high- 
way that  was  not  included  in  its  original  establishment.  It  seems  that 
the  city  of  East  Portland  was  incorporated  by  an  act  of  the  legislative 
assembly  approved  October  25, 1870,  and  that  the  land  in  question  was 
included  in  its  limits.  By  a  subsequent  act,  October  25,  1872,  the 
authority  was  conferred  on  the  city  to  control  the  public  highways 
within  its  territory,  and  excepted  the  same  "out  of  the  jurisdiction  of 
the  county  court  of  Multnomah  county."  Now,  say  the  counsel  tor  the 
city,  the  edect  of  this  last  act  was  to  make  all  county  roads  within  the 
city  limits  streets  of  the  city,  and  liable  to  all  the  coiuequonccs  of 
jurisdiction  over  them  as  such.  If  this  proposition  is  correct,  the  plain- 
tiff has  no  case,  and  the  decree  cannot  be  disturbed.  As  relevant  to 
this  discussion,  it  may  be  said  that  one  of  the  effects  of  the  net  of  1872 
was  to  withdraw  the  jurisdiction  of  the  county  court  over  county  roads 
within  the  limits  of  the  city,  and  to  confer  it  npcm  the  monicipal 
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authoritiea  The  county  left  and  the  city  took  such  roads  or  highways 
just  as  they  had  been  laid  out  and  established  by  the  county  court. 
So  far  it  was  simply  a  change  of  jurisdiction  over  the  same  subject- 
matter.  As  a  road,  the  property  of  the  plaintilf  was  not  'liable  to  the 
assessment  or  burden  sought  to  be  enforced.  To  make  it  so  liable 
it  must  become  a  street,  and  to  effect  this  *  result  the  argument 
is  that  the  change  of  jurisdiction  converted  the  road  into  a  street,  and 
thereby  the  property  in  dispute  became  liable  to  new  and  additional 
burdens,  or  to  bis  assessed  for  the  improvement  made  which  can  only 
be  imposed  upon  streets.  It  may  be  doubted  that  if  the  act  declared 
in  express  words  what  is  sought  to  be  established  by  inference,  there- 
after such  roads  should  be  streets  if  the  results  claimed  would  follow. 
To  say  the  least,  there  is  involved  in  the  assumption  consequences  so 
dangerous  to  the  rights  of  private  property,  that  the  right  to  subject 
the  property  in  dispute  to  the  burden  sought  to  be  imposed,  ought  to 
be  groimded  in  a  power  or  authority  not  inferred,  but  expressly  con- 
ferred, and,  when  exercised,  strictly  pursued. 

The  case  is  different  where  by  the  act  the  limits  of  the  city  are 
extended,  and  new  territory  is  acquired  and  subjected  to  the  laws  and 
jurisdiction  of  the  municipality.  Here,  the  highway  existed  as  a 
county  road,  and  subject  to  county  jurisdiction  before  and  after  the 
act  of  incorporation,  and  within  the  limits  of  the  city.  Subsequently 
the  jurisdiction  was  transferred  over  such  roads  to  the  city,  and  the 
question  is  whether  such  highways  continued  to  retain  their  character 
as  roads  as  contradistinguished  from  streets,  without  some  affirmative 
legislation  impressing  that  quality  upon  them.  There  is  a  recognized 
distinction  between  highways  or  roads  and  streets,  although  they  are 
often  used  in  the  same  sense  as  importing  a  public  way  for  passage  or 
travel  The  word  "road  "  is  uniformly  taken  as  a  public  hignway,  and 
such  is  the  common  and  legal  acceptation  of  the  word  '*road:''  Bes- 
publica  V.  Arnold,  3  Yeates,  422.  It  is  therefore  synonymcrus  with 
highway.  A  street  commonly  refers  to  a  public  highway  in  a  village 
or  city,  and  ordinarily  includes  a  sidewalk  and  roadway:  Uimmelmann 
v.  Satterlee,  50  Cal.  69.  "The  word  'street,'  as  commonly  understood," 
said  Agnew,  J.,  "means  a  public  highway  in  a  town  between  houses  or 
lots  for  travel  of  all  persons  on  foot,  or  on  horseback,  or  in  carriages : 
Heed  v.  Erie,  79  Pa.  St.  352.  "The  word  'street'  prima  facie  and 
naturally  imports  a  public  highway:"  Hamlin  v.  City  of  Norwich,  40 
Conn.  25.  "  Strictly,"  said  Marvm,  J.,  "  a  street  is  a  paved  way  or 
road,  but  the  term  is  used  for  any  way  or  road  in  a  city  or  village.  It 
is  defined  by  Bouvier  (Law  Diet.)  as  a  road  in  a  city  or  village.  Thus 
a  highway  is  a  road,  and  a  street  is  a  road :"  Brace  v.  N.  Y.  C.  R.  Co., 
27  N.  Y.  269;  see  also  Conner  v.  New  Albany,  1  Blackf.  88,89 ;  Debolt 
V.  Carter,  31  Ind.  355;  Clarke  v.  Commonwealth,  14  Bush,  169;  State 
V.  Moriarty,  74  Ind.  104.  Referring  now  to  the  provisions  of  the 
charter,  the  act  of  ISYO,  subdivision  11  of  section  2,  p.  147,  and  act 
of  1882,  subdivision  11,  provides  in  the  same  words  that  the  board  of 
trustees  (common  council)  has  power  to  remove  all  obstructions  from 
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the  public  highways,  streets,  etc.,  and  provides  for  the  constrndion, 
repair,  and  cleaning  of  the  same:  Session  Laws.  Here  there  seems  to 
be  a  recognition  of  two  classes  of  ways,  highways  and  streets.  And  at 
this  time,  and  until  the  act  of  1872  was  passed,  the  county  roads  lead- 
ing into  and  within  the  city  were  under  the  control  and  supervision 
of  the  county  court.  During  this  interiTrb  there  necessarily  were  two 
classes  of  public  ways  within  the  limits  of  the  dty:  county  roads  or 
highways,  under  the  jurisdiction  of  the  county  court,  and  streets,  sub- 
ject to  the  jurisdiction  of  the  municipality.  The  act  of  1870,  art  4, 
pp.  149-157,  and  amendments  thereto  by  the  act  of  1872,  pp.  176-181, 
Session  Laws,  which  provides  for  the  manner,  etc.,  of  improving  streets, 
altering  and  establishing  grades,  etc.,  the  word  "street"  is  only  used, 
"highway"  is  not  mentioned  Is  not  this  a  fui-ther  recognition  that  it 
was  streets  and  not  highways  which  were  to  be  su^ect  to  these 
provisions? 

Again :  the  act  of  1872  conferred  a  power  not  granted  by  the  act  of 
1870— a  power  to  lay  out,  extend,  and  open  streets.     This  was  a  grafit 
of  power  not  only  to  make  a  way  for  tne  public  where  none  existed 
before,  but  a  power,  as  the  counsel  for  the  plaintiff  contends,  to  impress 
on  public  highways,  when  abandoned  by  the  county  authorities,  the 
character  of  streets.     But  section  34  of  the  act  of  1872  provided  that 
"the  territory  within  the  limits  of  the  city  of  East  Portland  is  hereby 
excepted  out  of  the  jurisdiction  of  the  county  court  of  Multnomah 
county  upon  the  following  subjects,  to  wit,  to  divide  the  same  or  any 
part  thereof  into  road  districts,  or  to  appoint  supervisors  of  road  districts 
for  any  part  thereof,  or  to  lay  out,  open,  or  work  on  the  highways 
therein."     Was  this  any  more  than  saying  that  the  county  court  shall 
not  have  the  power  to  lay  out  or  open  highways  within  the  limits  of 
the  city,  or  "to  work  the  highways  therem,  or  to  appoint  road  super- 
visors, eta,  over  them?    Its  jurisdiction  was  taken  away,  but  were  the 
highways  therein  disturbed  or  destroyed?  What  more  was  intended  or 
meant  than  that  the  city  should  succeed  to  the  jurisdiction  withdrawn, 
and  control  and  work  the  highways  therein  ?    Is  this  not  an  express 
recognition  that  there  were  highways  within  the  limits  of  the  city,  and, 
in  effect,  giving  the  city  control  of  them  as  such?    Merely  taking  from 
the  county  and  giving  to  the  city  the  power  to  work  on  the  hi^ways 
therein  would  not  of  itself  effect  the  character  of  the  highways  as  sudi. 
A  transfer  of  jurisdiction  from  one  tribunal  to  another  does  not  neces- 
sarily affect  the  nature  or  character  of  the  thing  upon  which  such  juris- 
diction is  to  act.     And  if  such  is  the  object,  especiaUy  in  cases  of  this 
character,  where  important  consequences  are  claimed  to  follow  it,  the 
legislative  intent  ought  to  be  so  expressly  declared.     To  hold,  there- 
fore, that  the  effect  of  the  act  (sec.  34)  was  to  convert  these  hi<jhways 
into  streets,  with  the  attendant  consequences  claimed,  the  legislative 
intent  ought  to  be  clear,  and  grounded  in  something  more  than  mere 
inference.    But  the  fact  is,  the  inference  is  otherwise;  it  is  rather  that 
the  "  highways  therein"  shall  remain  as  such,  subject,  however,  to  the 
supervision  and  control  of  the  city  to  work  and  keep  them  in  repair. 
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And  if  this  be  not  so,  what  are  we  to  do  with  the  act  of  1882,  p.  96, 
Session  Laws,  repealing  section  34  of  the  act  of  1872,  and  reviving 
the  jurisdiction  of  the  county  court  over  the  highways  within  the 
city  ?  This  act  simply  transferred  the  jurisdiction  back  to  the  county 
court  in  respect  to  the  matters  of  which  it  had  been  deprived  by  sec- 
tion 34  of  the  act  of  1872.  Does  this  not  repel  the  assumption  that 
the  highways  within  the  city  were  converted  into  streets  by  the  section 
of  the  act  last  cited?  The  county  court  could  only  take  jurisdiction  of 
highways  within  the  city,  and  we  must  assume  or  declare  the  act  un- 
constitutional ;  that  the  effect  of  section  34  of  the  act  of  1872  did  not 
make  such  highways  streets  of  the  city.  Conceding  that  the  city 
could  have  done,  as  counsel  for  the  plaintiff  admits,  by  virtue  of  another 
power  with  which  it  was  invested,  by  a  proper  proceeding  for  that  pur- 
pose, impressed  upon  the  highways  within  the  city  the  character  of 
streets,  whereby  the  liability  sought  to  be  imposed  would  attach,  it  did 
not  nor  had  not  done  it  when  the  act  of  1882,  p.  96,  was  passed.  To 
say  the  least,  the  act  evidently  contemplates  that  there  were  highways 
within  the  city  limits  still  in  existence,  and  which  had  not  by  any 
proper  authority  or  proceeding  become  streets;  and  that  as  to  these — 
which  had  not  been  made  streets — ^the  jurisdiction  of  the  county  court 
was  resumed.  It  is  not  questioned  that  the  highway  as  originally 
established,  and  which  the  property  in  dispute  adjoins,  ever  became  a 
street  except  by  force  of  section  34,  supra.  This,  we  have  seen,  was " 
not  the  effect  of  that  section.  It  was  then  a  highway  and  not  a  street, 
and  consequently  not  subject  to  the  local  assessment  sought  to  be  im- 
posed. The  fact  that  the  city  had  the  power  to  impress  the  quality  of 
streets  upon  such  highways  does  not  alter  the  question.  It  must  be 
exercised  to  produce  that  result.  And  as  such  highways  were  not  con- 
verted into  streets  by  the  effect  of  section  34,  they  necessarily  remained 
highways  within  the  city,  subject  to  be  controlled  by  the  city  as  such, 
so  far  as  this  section  is  concerned,  and  uiltil  deprived  of  that  character 
by  the  exercise  of  some  other  power.  As  this  view  harmonizes  the 
different  acts  and  makes  their  different  provisions  consistent  with  each 
other,  and  does  not  involve  the  necessity  of  declaring  any  of  them  void, 
and  at  the  same  time  protects  private  rights,  it  is  bought  to  be  more 
in  conformity  with  the  rule  of  construction  adopted  by  the  courts  in 
such  casea 

The  next  defense  is,  user  as  a  street,  with  the  consent  of  the  plaintiff, 
for  more  than  ten  years.  This  is  sought  to  be  proved  by  work  done 
by  the  city  under  the  supervision  of  ite  street  commissioner  and  other 
acts  on  this  highway,  with  the  knowledge  and  consent  of  the  plaintiff. 
The  assumption  is,  that  these  things  were  done  on  it  as  a  street,  and 
not  as  a  highway,  and  with  the  full  knowledge  of  the  plaintiff.  Neither 
the  work  done  nor  the  use  was  inconsistent  with  the  proper  purposes 
of  a  highway  over  which  the  city  had  jurisdiction  as  such.,  and  certainly 
there  is  nothing  in  the  testimony  to  show  that  the  plaintiff  ever  admit- 
ted or  understood  the  use  of  the  highway  or  the  work  done  on  it  to  be 
other  than  what  belonged  to  it  as  such. 


The  next  defense  b  estoppel  by  dedication  in  this,  that  the  plaintiff 
had  sold  lots  abutting  upon  the  disputed  tracts  according  to  a  recorded 
plat  recocnizing  the  Kame  as  a  street.  As  stated,  this  certainly  would 
be  a  good  defense.  But  the  difficulty  is,  that  the  plat  tiled  and  recorded, 
which  dedicates  certain  streets  on  it  to  public  use,  contains  in  the  convey- 
ance connected  therewith  an  express  reservation  to  this  effect:  "Excfpt  it 
is  expressly  understood  that  the  east  half  of  Fourth  street,  as  represented 
in-  the  annexed  plat  of  this  addition,  is  the  only  portion  of  said  street 
intended  to  be  released,  dedicated,  and  appointed  to  the  public  use  in 
this  conveyance."  And  to  give  emphasis  to  this  reservation,  and  to 
show  only  that  portion  which  is  int^ded  by  the  plaintiff  and  his  wife 
to  be  dedicated  as  a  street,  red  lines  are  marked  on  the  man  to  indicate 
it.  This  utterly  precludes  the  idea  that  ho  ever  int«Qdeu  to  dedicate 
the  west  half  as  a  street,  and  it  is  impossible  for  any  one  to  read  the 
reservation  and  note  the  red  lines  on  the  map  and  be  deceived.  The 
law  in  respect  to  dedication,  as  ably  presented  by  the  city  attorney,  is 
not  questioned,  but  its  inapplicability  arises  in  the  fact,  as  we  view  it, 
that  the  record  shows  that  there  was  no  intent  to  dedicate  the  portion 
in  dbpute,  but,  on  the  contrary,  it  was  expressly  reserved.  It  follows 
from  these  views  that  the  decree  must  be  revei^ed,  and  the  injunction 
be  made  perpetual 

DuncATiOH  TO  PffBLio  UsB,  How  Madb;  See  Vick  v.  Mayor,  31  Am.  Dec  167,  mi 
Dote;  Valentine  v.  Boston,  33  Id.  711,  and  notej  Godfrey  v.  City  of  Alton,  52  I.I,  476, 
and  note;  Hemphill  v.  Boston,  54  Id,  719,  and  note;  Stocey  v.  Miller,  55  Iil,  112,  uid 
notei  Wuren  v.  Jackson,  58  Id,  810,  and  note;  Gardiner  v.  Tisdale,  60  liL  407,  ant]  note; 
qualified  dedication:  Smith  v.  QardJier,  6  Weat  Coast  Bep.  403;  moat  be  accepted:  Peo- 
ple V.  Willianu,  1  Id.  572. 


BlOOHFIELD  V.  BuCHAJiAN  ET  AL. 
FOtd  Dteembrr  8, 18S6. 
Pabthebship,  bow  Establtshkh — Aoreehent  to  Share  PRorm. — An  agreement 
between  two  or  more  partiei  to  engage  jointly  in  a  buunesa  loay  coDBtttate  a  pBrtnenbip, 
althougli  that  term  waa  not  used,  nor  any  eipreaa  mention  made  in  regaid  to  profit*  or 
losaea.  If  it  weni  nndcnitood  betweeo  the  partiel  that  there  vaa  to  be  a  coniiuunity  of 
protitv,  it  would  constitute  a  partnership. 

The  Evidence  Bevikwkd,  and  Held  to  Estaslibh  a  PAKmxRaaip  between  the 
plaintiff  and  the  defendants  in  certain  government  oontracta. 

Appeal  from  the  circuit  court  of  Multnomah  county.  The  opinirai 
states  the  facts. 

C.  E.  S.  Wood  and  Bloomfield,  for  the  appellant. 

F.  R.  Strong  and  R.  8.  MoKee,  for  the  respondents. 

ThaTEK,  J.  Appeal  from  a  decree  of  the  circuit  court  of  Multnomah 
county  dismissing  the  appellant's  complaint.  The  suit  in  that  court  was  to 
establish  a  partnership  between  the  psxties  concerning  certain  contracts 
with  the  United  States  to  furnish  supplies  to  the  posts  of  Yancouvet 
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Barracks  and  Fort  Canby,  in  Washington  territory  and  Portland, 
Oregon;  also  to  obtain  a  share  of  the  profits  made  from  said  contracts. 

It  was  alleged  in  the  said  complaint  that  on  or  about  April  1,  1884, 
the  appellant  entered  into  an  equal  copartnership  with  the  respondents, 
by  parol  agreement,  for  the  purpose  of  bidding  for  and  fulfilling  said 
contracts;  that  the  contracts  were  to  be  bid  for  by  the  respondents 
respectively,  said  W.  J.  Buchanan  to  bid  for  the  Vancouver  contract, 
Isaac  Buchanan  for  the  Fort  Canby  contract,  and  the  said  John  M. 
Leavens  for  the  Portland  contract,  and  that  the  said  appellant  should 
give  his  personal  attention  to  the  fulfillment  of  the  two  former;  that 
the  profits  and  losses  were  to  be  divided  and  borne  by  the  said  four- 
copartners  equally;  and  in  which  it  was  further  alleged  that  profite 
had  been  realized  from  the  said  contracta  The  respondents  severally 
denied  the  said  copartnership  as  between  any  of  the  said  parties,  and 
the  respondents  W.  J.  and  Isaac  Buchanan  each  alleged  in  his  answer 
that  the  appellant  was  employed  in  and  about  his  contract  as  purchas- 
ing agent. 

The  case  was  referred  to  a  referee  to  take  the  evidence  and  find  the 
conclusions  of  fact  and  law.  A  great  mass  of  testimony  was  taken  by 
the  referee,  a  portion  of  which  bore  directly  on  the  point  in  issue,  but  a 
larger  part  by  far  was  directed  to  collateral  matters,  and  to  contradic- 
tion upon  slight  afifairs.  The  counsel  upon  both  sides  at  the  hearing 
laid  very  great  stress  upon  the  alleged  discrepancies  in  the  testimony 
of  the  parties  given  in  the  case.  The  testimony  shows  that  the  con- 
tracts were  let  U)  the  said  respondents  severally  about  the  twentieth  of 
May,  1884;  that  the  bids  therefor  were  severally  made  by  said  respond- 
ents; that  the  appellant  was  not  named  in  the  bids  or  contract;  that 
during  the  previous  season,  extending  until  the  last  of  May,  1884,  the 
appellant  worked  for  Bumell  &  Co.,  of  which  Leavens  was  a  member, 
in  buying  produce  to  fulfill  a  similar  contract  let  to  said  company  to 
supply  forts  Canby  and  Stevens,  for  which  he  claimed  that  they  were 
to  give  him  one  half  of  the  profits,  though  they  claim  that  they  were 
to  give  him  a  certain  sum  per  month  therefor;  that  for  more  than  three 
months  the  appellant  gave  his  personal  attention  to  fulfilling  the  Van- 
couver and  Forib  Canby  contracts  in  question,  and  that  Leavens  also  gave 
his  attention  to  the  same  business.  It  appears  that  the  respondents 
Isaac  and  W.  J.  Buchanan  were  boatmen,  engaged  in  business  on  the 
Columbia  and  Willamette  rivers,  and  that  they  gave  but  little  attention 
to  said  matters.  Leavens  is  a  commission  merchant  residing  at  Port- 
land. The  appellant  was  flatly  contradicted  by  each  of  the  respondents 
as  to  his  being  a  partner  in  the  contracts,  or  having  any  interest  in  the 
business;  and  if  the  determination  of  the  suit  rested  simply  upon  appel- 
lant's assertion  of  the  fact,  and  respondents'  denial  of  it,  we  unhesitat- 
ingly would  affirm  the  decree  appealed  from.  That  would  present  a 
case  of  one  witness  against  three,  and  each  entitled  to  at  least  the  same 
degree  of  credit.  In  such  a  case  the  party  having  the  affirmative 
could  not  reasonably  claim  to  have  established  the  fact  in  issue  by  a 
preponderance  of  proof,  and  would  necessarily  fail  to  maintain  his  suit 


Casea,  however,  do  not  always  depend  upon  the  peneral  credibility  of 
witnesses.  The  evidence  of  one  person  may  ordinarily  be  as  good  as 
that  of  another,  and  yet  tlieir  respective  testimony  in  a  particular  case 
not  have  equal  value.  The  civil  code  recognizes  this,  and  provides 
that  "  they  [the  jurj-]  are  not  bound  to  find  in  conformity  with  the 
declarations  of  any  number  of  witnesses  which  do  not  produce  convit^ 
tion  in  their  minds  i^ainst  a  less  number,  or  against  a  presumption 
or  other  evidence  satisfying  their  minds:"  Civ.  Code,  sea  835,  subd.  2. 

From  a  close  inspection  of  the  evidence  it  will,  I  think,  be  found  that 
the  facts  testified  to  by  the  appellant  in  regard  to  the  formation  of  the 
partnership  are  not  successfully  controverted  by  the  testimony  of  the 
respondents.  Their  assertions  that  the  appellant  had  no  interest  in 
their  respective  contracts,  that  he  was  only  an  employee,  and  that  any 
evidence  he  had  given,  or  any  conversations  he  had  stated,  showing  or 
attempting  to  show  that  he  was  a  partner  in  the  business  were  not 
true,  were  more  in  the  nature  of  conclusions  than  the  denial  of  facta. 
The  appellant  had  testified  to  his  talk  with  Isaac  SuChanan  in  March 
of  1884,  at  the  St.  Charles  saloon,  about  the  probable  advantages  of  con- 
tracts of  that  character  for  the  ensuing  Tear;  his  talk  vntii  Captain 
Buchanan  a  few  days  afterwards  upon  the  same  subject,  and  of  hb 
having  advised  the  captain  to  go  in  with  him,  appellant,  and  take  the 
contracts  for  that  year;  his  subsequent  talk  with  Leavens  upon  the 
subject  and  about  Burnell's  proposition  to  get  him  security  and  of  going 
in  with  him,  and  of  Leavens  s  disparagement  of  Bumell  and  proposal  to 
go  in  himself ;  his  proposal  to  see  Blurock  and  get  him  to  take  the 
Vancouver  contract,  and  he  and  the  appellant  take  the  contracts  below 
forts  Canby  and  Stevens,  and  to  various  other  detail  matters  as  having 
taken  place  and  resulting  in  obtaining  said  contracts,  and  of  his  con- 
tinuance to  fulfill  them  for  several  months.  He*  gave  a  complete  nar- 
rative of  the  affair,  and  of  the  part  he  acted  in  it.  The  account  he 
gave  embraced  a  great  number  of  steps  that  were  taken  and  the  ina- 
dents  which  occurred  in  securing  the  contracts,  and  the  part  he  per- 
formed in  carrying  them  out.  The  statement  is  a  very  consistent  one, 
to  my  mind. 

The  evidence  iu  regard  to  the  standing  of  the  appellant,  his  experi- 
ence in  life,  business  qualification^^  and  connections,  shows  very  clearly 
that  he  was  the  kind  of  a  man  who  would  be  likely  to  eng^e  in  tak- 
ing such  government  contracts,  and  who  would  be  useful  in  securing 
and  fulfilling  them;  and  his  statement  of  the  minute  facts  attending 
the  bidding  for  and  obtaining  the  contracts  in  question  is  not  to  be 
brushed  away  by  a  bare  denial  that  he  had  any  interest  in  them. 
What  is  there  unreasonable  about  his  story?  The  respondent  says  he 
had  no  capital  or  credit.  The  former  was  not  needed.  No  money 
would  ordinarily  be  required  to  be  advanced  until  received  from  the 
quartermaster,  and  the  lack  of  credit  may  have  been  the  inducement 
to  enter  into  the  partnership.  They  say  his  character  was  bad,  bot 
they  trusted  him,  employed  him,  they  say,  as  a  purchasing  a^:eDL 
Their  denial  of  his  possessing  business  qualifications  may  be  answered 
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in  the  same  way.  But  the  most  difficult  question,  to  my  mmd,  in  view 
of  the  evidence,  is  to  understand  what  relation  the  appellant  main- 
tained with  the  respondents  in  the  affair  if  he  w&s  not  a  partner. 
They  deny  that  he  had  any  proprietary  interest  in  the  venture,  but 
liave  failcKi  to  make  any  satisfactory  explanation  as  to  the  status  he 
occupied.  That  he  was  a  purchasing  agent  affords  no  solution  of  the 
question.  He  may  have  been  that  and  at  the  same  time  been  a  part- 
ner. The  respondents  emphatically  assert  that  he  was  only  a  purchas- 
ing agent,  but  how  do  they  prove  it  ?  They  do  not  say  when  or  where 
they  employed  him  in  that  capacity,  nor  anything  as  to  the  compensa- 
tion they  were  to  pay  him.  I  think  the  evidence  fails  to  show  tnat  he 
was  at  work  for  wages.  It  tends  to  show,  upon  the  contrary,  that  the 
respondents  were  induced  by  the  appellant  to  take  the  contracts;  that 
he  was  the  active,  moving  spirit  in  the  undertaking.  The  respondents' 
counsel  claims  that  the  appellant's  counsel  fails  to  show  a  partnership; 
that  he  does  not  use  the  term  "  partnership,"  nor  say  anything  about 
bearing  the  losses.  I  do  not  think  the  word  "partnership"  need  be 
used  in  order  to  create  that  relation  between  parties,  and  I  very  much 
doubt  whether  the  question  of  loss  ever  entered  the  minds  of  parties 
bidding  for  government  contracts.  However  that  may  be,  it  is  suf- 
ficient if  that  obligation  would  attach  under  the  circumstances  of  their 
arrangement,  though  the  rule  would  no  doubt  be  different  if  it  were 
stipulated  that  a  party  should  receive  a  share  of  the  profits  as  a  com- 
pensation for  services  of  such  party  to  be  rendered  in  conducting  the 
business.  An  agreement  between  two  or  more  parties  to  engage 
jointly  in  the  business  of  supplying  a  government  post  might  consti- 
tute a  partnership,  although  the  term  were  not  used,  nor  any  express 
mention  made  in  regard  to  profits  or  losses.  If  it  were  understood 
between  the  parties  that  there  was  to  be  a  communion  of  profit  it 
would  be  a  partnership.  "A  communion  of  profit  implies  a  communion 
of  loss,  for  every  man  who  has  a  share  of  profits  of  a  trade  ought  also 
to  bear  his  sliare  of  the  loss:"  Collyer  on  Part,  sec.  18.  And  it  is  not 
necessary  that  there  should  be  an  express  stipulation  between  partners 
to  share  the  profit  and  loss,  as  that  is  an  incident  to  the  prosecution  of 
their  joint  business:  Id.)  note  3. 

If  the  respondents  had  shown  by  satisfactory  proof  that  the  appel- 
lant was  employed  as  an  agent  for  wages,  they  would  have  established 
a  relation  he  sustained  to  them,  or  some  of  them,  that  would  have  re- 
butted the  appellant's  testimony  as  to  his  being  a  partner,  but  their 
entire  failure  to  prove  that  serves  to  strengthen  the  appellant's  theory 
of  the  affair.  In  view  of  the  admitted  circumstances  of  the  transaction 
between  the  parties,  I  cannot  discover  any  other  reasonable  hypothesis 
than  that  they  were  partners,  as  alleged  in  the  complaint.  The  acts 
performed  by  the  appellant,  and  the  interested  part  he  took  in  the  busi- 
ness, rebut  any  presumption  that  he  was  a  mere  hired  agent,  and  in 
the  absence  of  convincing  proof  of  facts  that  he  was  so  hired,  leaves  no 
alternative  but  to  conclude  that  he  was  expected  to  participate  in  the 
profits  to  be  derived  from  the  contracts.     Nor  can  I  discover  any  rea- 
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son  why  he  shotdd  not.     Ho  evidently  initiated  the  enterprise,  gave 
his  time  and  attention  to  prosecuting  it»  was  an  important  factor  in  the 
business,  and  no  sufficient  excuse  is  shown  for  excluding  him  from  its 
benefits.     This  review  only  extends  to  the  one  question,  Was  the  ap- 
pellant a  partner,  and  entitled  to  share  in  the  profits  arising  from  the 
contracts  in  suit  ?    That  is  the  only  question  considered  by  the  court 
below,  and  as  that  court  determined  that  no  such  partnership  existed, 
no  accounting  was  directed,  and  none  has  been  had.    This  court  harin^ 
taken  a  difierent  view  of  the  question,  the  decree  appealed  from  will 
have  to  be  reversed,  and  the  case  sent  back  for  an  accounting,  and  with 
directions  that  the  said  respondents  do  each  of  them  account  in  such 
manner  as  the  court  below  may  direct,  for  the  amount  of  profits  real- 
ized from  the  said  contracts,  and  that  when  the  same  shall  have  been 
ascertained,  a  decree  be  entered  in  favor  of  the  appellant  for  the  recov- 
ery of  a  fourth  thereof.     The  same  rule  will  be  observed  in  this  case  as 
that  adopted  in  Cogswell  v.  Wilson,  11  Or.  371 ;  4  West  Coast  Rep.  489. 
I  have  not  deemed  it  necessary  to  refer  in  this  opinion  to  the  various 
questions  contended  for,  and  controverted  in  the  evidence.     It  would 
have  been  almost  an  endless  task  to  have  done  so,  and  been  of  no  ma- 
terial benefit.     I  have  looked  over  the  testimony  with  considerable  care, 
and  am  satisfied  that  the  equities  are  with  the  appellant,  so  far  as  his 
being  entitled  to  share  in  the  profits  arising  out  of  the  several  contracts, 
and  that  the  bidding  for  and  taking  said  contracts  were  in  pursuance 
of  an  understanding  between  all  the  parties  that  they  should  be  jointly 
interested  in  them,  and  divide  the  profits  equally,  if  there  are  any.     1 
think  the  evidence  shows  that  profits  have  been  realized,  but  it  requires 
an  accounting  to  ascertain  the  amount.     A  decree  will  be  entered  in 
accordance  with  this  opinion,  and  the  case  remanded  for  such  purposa 

Partnebship  inter  Se,  Haw  Established:  See  Kayser  t.  ManghBoa,  6  West  Cbttrt 
Rep.  461;  Parcher  v.  Anderson,  5  Id.  422;  Cogswell  v.  Wilson,  4  Id.  4S9.  Shviog  in 
profits,  when  constitutes:  Champion  v.  Bostwick,  31  Am.  Dec.  376,  and  note;  Bradley  v. 
White,  43  Id.  435,  and  note;  depends  <hi  intention  of  paiiiM:  Price  v.  Aleunder,  62  Id. 
620. 
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At  Common  Law  Wagering  Contracts  were  not  Ttj.boal,  nnleas  ooDtniy  to  pub- 
lic policy,  morality,  or  the  like. 

To  CoNSTrruTB  a  Wager  there  mtst  be  Two  or  More  contracting  pcurties  having 
Bintual  rights  in  respect  to  the  thing  wagered,  and  each  of  the  parties  necessarily  HsIeb 
and  has  a  chance  to  make  something  upon  the  happening  or  not  of  an  uncertain  events 

The  Same— Purse  Offered  on  Horse-race.— A  purse  or  prize  offered  by  a  party, 
and  to  be  awarded  to  the  successful  competitor  in  a  contest,  such  as  a  faorse-raoe,  in 
which  such  party  does  not  engacc,  is  not  a  wager. 

Fraud,  how  Alleged. — In  charmug  fraud,  the  facts  must  be  stated  showing  in  what 
the  fraud  consisted.  A  general  allegation  that  a  party  acted  fraudulently,  or  made 
fraudulent  statements,  is  not  enough. 


Tn   SufI — FRAin>ITT.BHT  ViOLATlOK  OF    CaNDITIOlO  OF 

nborar  i  prize  offered  by  an  aasociAttun,  for  tLe  Bucceaefnl  c 
vmrer  Mttaiig  up  the  mlea  aod  regul&tioni  oF  the  society,  v 
for  *ny  prize  or  pame  upon  it*  truck,  ttoil  facta  showing  thi 
tatered  »  hon«  diaqiulibed  ouder  sacb  mtes,  cOD«titut«fl  >  g 

Appeal  from  the  circuit  court.  The  opinion 
A.  H.  Tanner,  for  tlie  appellants. 
C.  H.  Carey,  for  the  respondent. 
LofiD,  J.  This  is  an  action  to  recorer  a  purs 
offered  by  defendants  to  the  owner  of  the  horse 
in  the  beet  time  less  than  two  minutes  and  twcnt 
view  Park.  The  complaint  alleges  that  the  dcf 
under  the  name  of  the  North-western  District 
tion,  and  that  in  the  year  1883  they  offered  a  "s 
of  two  hundred  and  tifty  dollars  to  the  owner  ol 
trot  a  mile  in  the  beat  time  less  than  two  mii 
seconds  at  the  City-view  Park,  in  the  said  count 
of  September,  1883;  that  the  plaintiff  was  the  on 
which  was  duly  entered  by  him  for  such  race,  i 
conditions  and  roles  of  the  defendant's  associatii 
did,  in  the  manner  and  time  prescribed  by  the 
the  directions  of  the  board  of  directors  thereof,  t 
in  less  than  two  minutes  and  twenty-five  seconi 
ntes  and  twenty-four  and  one  half  seconds,  bu' 
time  made  in  said  race,  and  that  the  defendants 
pay,  etc.  The  defendants  filed  a  demurrer  to  tl 
ground  of  a  want  of  facts  to  constitute  a  causi 
overruled,  and  this  is  the  first  error  relied  upon 
the  appeal. 

The  contention  of  the  defendants  is  that  the  p 
or  wager,  and  as  such  the  promise  to  pay  it  was  ^ 
no  action  will  lie  to  enforce  the  payment  of  si 
proposition  assumes  that  the  purse,  prize,  or  prei 
or  w^er  it  becomes  nece^ary  to  ascertain  the  defii 
Bouvier  defines  a  wager  to  be  "  a  contract  by  whi 
a^ree  that  a  certain  sum  of  money  or  other  thin 
livered  to  one  of  them  on  the  happening  or  not  h 
tain  event."  A  bet  is  a  wager,  though  a  wager  \i 
Cassard  v.  Hinman,  1  Bosw.  212.  "A  bet  or  v, 
"  13  ordinarily  an  agreement  between  two  or  mon 
or  some  valuable  thing  in  contributing  which  all 
shall  become  the  property  of  one  or  some  of  then 
the  future  of  an  event  at  present  uncertain;  and 
or  thing  thus  put  upon  the  chance:"  Harris  v.  W 
common  law  a  wager  constituted  a  good  contn 
trary  to  public  policy,  morality,  or  the  like:  Chi 
All  wa<;rrs,tln'iof.m.nt. Mil, ii^-ukw.'.vvn- lint,  ill.. 
Cowp.  72t>;  Uood  v.  EUiutt,  ;J  T.  U.  !ii>:i ;  liuim  ■ 


It  was  not  illegal  at  common  law  to  make  a  bet  or  wager  on  a  hoTa" 
race,  and  an  action  to  recover  a  wager  woa  has  been  ma'ntamed: 
McCallister  v.  Hayden,  2  Cowp.  438 ;  Blaxton  v.  Pye,  2  Wile.  309; 
Gibbina  v.  Oovemeur,  1  Denio,  170;  Harris  v.  White,  81  N.  Y.  544; 
Comly  V.  Hillegass,  94  Pa.  St.  132.  But  by  statute  in  England,  and 
most  if  not  all  the  states,  alt  contracts  by  war  of  gaining  or  wageiing 
are  null  and  void.  And  the  inquiry  now  is  whether,  upon  the  admitted 
facts,  the  purse  or  prize  offered  comes  within  the  meaning  of  a  wagering 
contract. 

Now  according  to  the  definition  of  wager,  there  must  be  two  or  more 
contracting  parties  having  mutual  rights  in  respect  to  the  money  or 
other  thing  wagered,  or  as  sometimes  said,  "staked;"  and  each  of  the 
parties  necessarily  risks  something  and  has  a  chance  to  make  some- 
thing upon  the  happening  or  not  bappenino  of  an  uncertain  event.    But 
a  purse  or  prize  otfered  by  a  party  and  to  be  awarded  to  the  aucceesful 
competitor  in  a  contest  in  which  such  party  doea  not  engage,  nor  has       | 
any  chance  of  gaining,  but  only  perhaps  of  losing,  is  without  the  ele-       { 
ment  of  a  chance  of  gain  or  a  risk  of  loss  which  characterizes  the  wager       i 
agreement.     The  distinction  has  been  stated  thus:    "In  a  wager  or  a 
bet,  there  must  be  two  parties,  and  it  is  known  before  the  chance  or       ' 
uncertain  event  upon  which  it  is  laid  or  accomplished  who  are  the       I 
parties  who  must  either  lose  or  win.     In  a  premium  or  inward,  there       i 
13  but  one  party  '.ntil  the  act  or  thing,  or  purpose,  for  which  it  is       ■ 
offered  has  been  accomplished.     A  premium  is  a  reward  or  recompense 
for  some  act  done;  a  wager  is  a  stake  upon  an  uncertain  event.     In  a 
premium  it  is  known  who  is  to  give  before  the  event.     In  a  wager  it 
13  not  known  till  after  the  event.    The  two  need  not  to  be  confounded: 
Alvord  V.  Smith,  63  lad.  59.    In  Harris  v.  White,  supra,  Folger.  J., 
makes  this  distinction,  that  in  a  bet  or  wager,  "  each  party  gets  a  chance 
of  gain  from  others,  and  takes  a  risk  of  loss  of  bis  own  to  them ;" 
which  is  an  ingredient  that  does  not  enter  into  "a  purse  or  prize  offered 
by  a  person  for  the  doing  of  something  by  others,  into  the  strife  for 
which  he  does  not  enter,"  as  "he  has  not  a  chance  of  gaining  the  thing 
offered;  and  if  he  abide  by  his  offer  that  he  must  lose  it  and  give  it  over 
to  some  of  those  contending  for  it  is  reasonably  certain."     There  was 
no  error  in  overruling  the  demurrer. 

The  next  assignment  of  error  is  in  sustaining  the  demurrer  of  the 
plaintiff  to  the  new  matter  set  up  in  the  answer  of  the  defendants. 
The  ground  of  the  demurrer  was  that  the  new  matter  pleaded  did  not 
constitute  a  defense.  The  answer  set  up  in  detail  the  rules  and  r»^- 
lations  of  the  society  which  governed  in  competing  for  any  prize  or 
purse  upon  the  track  of  the  association,  etc.,  and  the  facts  constituting 
the  alleged  fraud  in  entering  an  ineligible  and  disqualified  horse  under 
such  rules  and  regulations.  In  support  of  the  demurrer  it  was  claimed 
that  the  plaintiff  was  not  bound  to  know  what  such  rules  and  regula- 
tioiis  were.  But  the  answer  to  this  is  found  in  the  complaint,  in  which 
the  plaintiff  alleges  that  the  horse  "was  duly  entered  by  him  for  such 
race,  in  accordance  with  the  conditions  aud  rules  of  the  defeudaat's 


association,"  etc  It  ia  also  claimed  that  the  facts  const 
fraud  are  not  sufficiently  specified.  The  rule  is  element 
charging  fraud  the  facts  mu»t  he  stated  showing  in  wh&t  t 
tiie  party  consisted.  It  Is  not  enough  to  indulge  in  a  gem 
tion  that  a  party  acted  fraudulently,  or  made  fraudulent 
but  the  facl^  constituting  the  fraud,  or  showing  the  mannei 
petration,  must  be  distinctly  stated,  so  as  to  apprise  the  ad' 
what  is  meant  to  be  proved,  and  afford  him  an  opportunity 
it,  or  to  inform  the  court,  whose  duty  it  is  to  declare  the 
upon  the  facts.  The  matter  set.  up  is  not  open  to  this  ohje< 
facts  showing  in  what  the  fraud  of  the  plaintiff  consisted 
was  guilty  of  it,  are  distinctly  specified  and  averred.  It 
therefore,  to  sustain  the  demurrer,  and  tho  judgment  muat  1 

Gaming,  What  is,  and  Effect  of,  Civillv  and  Crimisallv.— A  5a 
baa  been  ileSnerl  tn  ha  "no  agreement  bctueen  two  or  more  penoiia  to  riii 
or  property  in  a,  oonttst  or  cliancc  of  anj  biail  wliere  one  may  be  gainer 
loser:  *  Bell  v.  State,  S  Sneed,  307.  Substiintially  tho  same  detinition  haa 
othrr  courts:  See  Horria  t.  White,  81  N.  Y.  M2;  People  v.  Sttrgeant,  8  O 
T.  Smith,  2  Ycrg.  281:  Portea  v.  State,  27  Ark.  380;  Harriaon  v.  SUte,  ■ 
Enbaulu  v.  State,  3  Heiik.  490.  Wharton  deSnea  the  ofTunae  in  fewer 
■take  money  on  a  chance:"  Wharton's  Crim.  L.,  sec,  H65.  At  the  comu 
iQjj.  ai  by  playing  at  cards,  dice,  etc.,  when  innoceutly  practiced,  and  aa 
tic  better,  aa  it  ia  Said,  to  fit  a  person  for  the  busioEBa  of  life,  was  not  unla 
winner  might  even  maiutain  a  special  indebitalu)  ajtuunipnt  for  the  stake  w 

If,  hoHcver.  tlie  games  were  soch  aa  tendetl  to  immorality;  orngaioet  po 
became  an  incitement  to  a  breach  of  the  peace,  ao  oa  to  create  a  nuiaaoca;  i 
feelings  or  intcroat  of  others  injuriously;  or  expoaed  them  to  ridicule;  or  h 
by  means  of  fraud  Or  cheatlns,  oa  by  playiog  with  false  cards,  eto.,  they  '> 
»t  common  law;  Bac.  Abr.,  tit.  Gaming;  Archb,  Crim.  Pr,,  tit.  GaminH,  ai  i 
The  tendency  at  the  prca'-nt  time,  both  on  the  port  of  tho  legislature  and  of 
in  the  United  States  aa  well  as  in  England,  ia  to  hold  all  gaming  or  wage 
void,  on  ground  of  public  policy,  and  to  prohibit  the  maintenance  of  all  bi 
and,  further  than  this,  to  canatituto  the  participation  in,  and  carrying  on  of 
an  offense.  Statutes  have  Iieen  passed  in  alt  of  the  United  Statea  ani  in 
hibiliiig  the  carrying  on  of  such  games,  and  punishing  the  offender  with  dn  ■■ 
mcnt,  or  both.  Such  statutes  dmer  greatly  in  their  details,  aoit  the  conseqi: ' 
that  a  great  iliveraity  of  judicial  opinion  has  arisen. 

To  constitute  the  offenao  of  gamintt,  the  chance  upoD  which  tho  bet  is  mat:  i 
controlling  elemoDt  of  tho  game;  Whart.  Crim.  L.  ,aec.  1463;  or  as  is  aaii 
Smith,  Mi'igs,  90,  "  there  ranst  not  only  be  a  betting  upon  the  doterminatio  . 
but  the  course  of  action  to  bring  about  such  event  must  have  originated  aL 
with  a  view  tii  determine  the  bet."  It  is  not  necessary  that  the  stake  shoi 
before  the  game  commences;  an  agreement  to  pay  according  to  the  res iiU  of  th< . 
cient:  State  v,  I^eitch,  1?  Iowa,  2^  Buta  bet  ia  complete  when  the  offer  to  b 
and  placing  money  on  a  gaming-table,  irithout  objection  by  the  player  or 
game,  is  an  offer  and  acceptance,  and  renders  the  parties  playing  guilty  of 
Rsming:  State  v.  Welch,  7  Port.  403;  but  see  roiilrii,  B^ley  v.  State,  1 
Every  separate  bet  on  a  game,  though  at  the  same  sitting,  constitntes  a  ae] . 
Buck  V.  State,  1  Ohio  St.  81;  Torney  v.  State,  13  Mo.  4J5;  Cameron  v.  !i 
383;  Swallow  v.  Slate,  20  Id.  30;  bnt  see  eoiUrn,  where  it  ia  hclil  that  oonsir 
»t  the  same  sitting  constitute  bat  one  offense:  Hoisler  v.  State,  20  Ga.  150: 
State,  13  Id.  39G. 

The  amount  of  the  steke  is  immaterial:  Stete  v.  Albertson,  2  Bkckf.  251 
tiling  actually  bet  be  property  of  any  value.  If  tho  playing  be  for  checks,  nol 
roente  understood  by  the  players  to  lie  a  reproscntatiTe  of  value,  and  whi 
wards  to  be  eichanged  for  money,  or  other  property,  it  is  sufficient:  Waltoi 
Tei.  381;  Ashloek  v.  Commooweallh.  7  B.  Mon.  44;  Porter  v.  State,  Bl  I 
bona  V.  People,  33  III.  442;  nor  nceil  the  playing  and  betting  bo  done  by  th' 
in  order  to  constitute  the  offense.     One  playing  a  game  at  which  utburs  are  in 


bettmg  09  tne  plky  oi  otbers,  without  himsplt  participating  m  tba  plftymg,  ma;  be  gtiUj 
of  the  otTeoK-v  Smith  v.  State,  5  Humph.  16:ii  Fugate  v.  Statr,  2  Id.  ST;  Johnnn  t. 
State,  4  Sueeil,  Slf;  Howlett  v.  State,  5  Yerg.  149.  But  aee  Ex  parto  Ah  Yum,  53  CiL 
216. 

What  Games  ahe  Crikinallt  Unliwittl.— In  the  interpretationcif  itatntesprolub- 
itinf;  the  plajing  of  certain  gainee  the  courts  have  been  carefnl  to  distiiigaiih  betweui  tbe 
oflTeose  under  the  statute  and  tlie  innocent  pUying  of  raunea,  even  when  for  a  itake  u 

Sriie:  Whftrt.  CriiD.  L.,  «ec,  1164;  Harris  v.  White,  Bl  N,  ¥.  5.12;  nevertholcn  Bgmt 
ivenitj  of  opinion  ezista  as  to  what  gamsa  are  eriminalty  nnlawfiil  under  luch  ((atito. 
Thus,  it  haa  been  held  a  criminal  oSense  to  play  at  keno:  United  Stated  v.  HomebitKilc, 
2  Di!!.  239;  Miller  v.  State,  4S  Ala.  122;  Trimble  v.  State,  27  Ark.  355;  I'orterv.  Stat«, 
III.  3a0;  New  Orleans  v.  Miller,  7  La.  Atin.  Bjl;  or  cock-fighting:  Johnson  v.  Stite,  4 
Sneed,  G14;  Commouwealtb  v.  Titton,  8  Met.  232;  Bagley  v.  State,  1  Humph.  4S0;  or 
rondo:  Rainey  v.  State,  14  Tai.  409;  Barker  v.  State,  12  Id.  273;  or  throwing  dice; 
Darling  Jones  v.  State,  26  Ala.  15S;  but  where  a  certain  price  is  paid  for  each  chance,  M 
Bl  to  niake  the  ^ame  a  raffle,  it  is  not:  Norton  v.  State,  16  Ark.  71. 

So,  also,  playing  at  nine-pins  is,  although  the  amount  risked  is  but  the  oricc  of  tb« 
>:  Bass  v.  State,  37  Ala.  469;  Commonwealth  v.  Coding.  3  Met.  130;  i 
.  4Harr.  554;  butsee  conlro,  State  v.  GuptoD,  8  Ired.  271;  Sioel  T.  JibI . 
Flaying  cards  for  money,  cigars,  or  liquor  )S;  Hiicuiugs  »,  Piimla,  39  N.  Y.  4.>4:  Com- 


ords,  4Harr.  554;  butsee  conlro,  State  v.  Gupton,  8  Ired.  271;  Sioel  T.  Jibb,  3  81*^2 
"'aying  cards  for  money,  cigars,  or  liquor  )S;  Hiicuiura  »,  Piimla,  39  N.  Y'.  4.>4:  Com- 

mwaalth  v.  Terry,2  Va.  Cas.  77;  State  v.  Alliertson,  2  Blackl.  251;  Bachelor  t.  SUle, 
10  Tex.  261;  McDaniel  v.  Commonwealth,  6  Bush,  326;  State  v.  Maurer,  7  lows,  AW; 
3t»te  V.  CoBter,  10  Id.  453:  State  v.  Uetch,  17  Id.  28;  State  v.  Biihell,  39  Id.  42;  Com 
uionweolth  V.  Tnytnr,  14  Gray,  2S;  Commonwealth  v.  Gourdier,  Id.  290;  or  pool:  Stats 
V.  Jackson,  39  Mo.  420;  Rogers  T.  State,  28  Ala.  56;  or  fan.;  Allen  v.  Watson,  2  HiH 
(S.  C),  Sm;  State  V.  Markljain,  15  La.  Ann.  498;  Statu  v.  Doon,  R.  &I.  Charlt.  1. 

Under  section  330,  of  the  California  penal  coile,  one  who  merely  beta  at  a  game  of  faro 
is  not  guilty  of  gaming,  nor  is  such  person  an  accessary  to  the  uriiue,  as  the  interest  in 
the  two  caees  is  quite  different:    Ex  parte  Ah  Yum,  53  Cal.  240.     Lotto  is  an  onlavfol 

rue:  Lowry  v.  State,  1  Mo.  722;  and  also  thimble  or  thimble  the  lialls:  State  v.  Reil, 
Rich.  8;  or  a  Bhooting-matah:  Myers  v.  State,  3  Soeed,  E>8.  Hoiso-racing  is:  Tatman 
V.  Strader,  23  III.  493;  GarriaoD  v.  McGregor,  51  Id.  4T3;  Ellis  \:  Beale,  18  Me.  337: 
Clieeseman  v.  State,  8  Blackf.  332;  Wade  v.  Dennis,  S  Ired.  35;  Shropahire  v.  Glascock, 
4  Mu.  336;  McKeon  v.  Caherty,  1  Hall,  300;  Wood  v.  Wood,  3  Mnqihy,  4.'i8;  HaskeU 
V.  Wootan,  1  Smed.  k  M.  ISO;  ToUett  \:  Thomas,  L.  R.  6  Q  B.  515;  Button  v.  Bustui, 
L.  R.  1  Kx.  U.  13;  Higdnson  V.  Simpson,  L.  R.  2  C.  P.  D.  76;  Mor^m  v.  Beaumont, 
121  Mass.  7;  eoiKra.-  Harrison  v.  State,  4  Colrtw,  195;  Harliss  v.  United  Stataa.  1 
Morris,  100;  Stnta  v.  Force,  23  Ark.  728;  State  v.  Haydeu,  31  Mo.  35;  Shelton's  Caae. 
8  Gratt  592;  McElroy  t.  Camiicliael,  6  Tex.  456;  nor  wilt  the  fact  that  the  race  was  nm 
on  a  track  duly  chartered  authorize  betting:  Cain  v.  McHarry.  2  Bush,  283. 

Selling  prize-candy  packages  is:  Kubank  t.  State,  3  Heisk.  488;  or  a  gift  entertiriBe,  M 
called,  where  a  tradesman,  as  an  inducement  to  purchase,  gives  his  customere  ticketa  ea- 
titling  thera  to  a  chance  to  win  certain  other  articles:  Ball  v.  State,  5  Sueod,  507.  In 
Alabama,  taking  a  chance  in  a  raffle,  or  betting  at  a  game  duly  licenMd  and  paid  for,  i* 
not:  Hawkins  v.  State,  33  Ala.  433:  State  t.  Attaire,  14  Id.  435;  Stata  t.  Moieley,  Id. 
3!)0;  Norton  v.  Stata,  15  Ark.  71.  Nor  is  playing  on  a  duly  licensed  bilUant -table,  the 
loser  to  pa;  for  the  price  of  the  game,  because  that  is  one  of  the  rules  of  the  game,  and 
the  winner  gains  nothing  by  it:  People  v.  Sargeant,  8  Cow.  139;  Blewett  r.  State,  34 
Miss.  606;  Parsons  v.  Alexander,  1  Jur.,  N.  8.,  600;  Harbaugh  v.  People,  40  Dl.  294; 
roalra:  Ward  v.  State,  17  Ohio  St.  32. 

In  England,  the  following  games  have  been  held  lawful  if  played  for  a  stake:  Foot- 
racing: Batty  V.  Marriott,  5  (J.  R  818;  Coombs  v.  Dibble,  L.  R.  1  Exch.  248;  Emery  - 
Richards,  14  Mee.  ft,  W.  728;  cricket:  Wal[)ole  v.  Sanders,  7  Dow.  ft  Ry.  130;  Jeffireys 
Walter,  1  Wils.  220;  Hodson  v.  Terrell,  1  C.  ft  M.  787;  dominoea:  K.  v,  Aihtoo.  1  I 
ft  Bl.  236;  coursing:  DainCroe  v.  Hutchinson,  16  Mee.  ft  W.  87;  Hint  v,  Moleaburg, 
L.  R.  8  Q.  B.  130;  rowing  matches:  Bostock  v.  R.  R.  3  M.  Dig.  274;  foot-ball  ao<\ 
quoitu:  Manby  v.  Scott,  1  Mod.  130;  wrestling  Dutches  when  not  priie-Sahta:  Kamtedy 
V.  Gad.  3  Car.  ft  F.  376. 

When  a  bargain  ooDcemiDg  stock  or  other  property  for  an  option  to  call  is,  and  when 
not:  See  Kirkpatrick  v.  Bonsall,  72  Pa.  St.  155;  Smith  v.  Bonvier,  70  Id,  323;  Braa'i 
Appeal,  55  Id.  2M;  Bigelow  r.  Benedict,  70  N.  Y.  202;  Story  t.  Solamon,  71  Id.  4:20: 
Harris  v.  Tumbridge,  83  Id.  92. 

WAOEBino  Contracts,  and  Epfect  or  Civilly.— As  previoualy  atated,  at  (wmmoo 
law  certain  wagering  contracta  were  valid,  and  could  bs  enforced  in  a  dvil  action.     Thoa 
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it  was  previously  held  that  a  wager  on  the  result  of  a  lawsuit,  no  fraud  being  intended, 
was  valid:  Jonas  v.  Randall,  Cowp.  37.  So  also  as  to  a  wager  on  the  price  of  foreign 
bonds:  Morgan  v.  Pebrer,  4  Scott,  230;  or  that  a  certain  horse  would  win  a  race:  Moon 
V.  Durden,  2  Exch.  22;  or  on  the  age  of  the  parties  betting:  Hussey  v.  Ciichett,  3  Camp. 
168;  BUnd  t.  Collett,  4  Id.  157;  Fisher  v.  Waltham,  4  A.  B.  889;  or  that  a  railroad 
would  be  completed  in  a  certain  time:  Johnson  v.  Fall,  6  Cal.  359.  And  some  of  the 
earlier  American  decisions  were  to  the  same  effect:  Barret  v.  Hampton,  2  Brev.  226; 
Ross  V.  Green,  4  Earring.  308;  Dunman  v.  Strother,  1  Tex.  89;  Bunn  v.  Riker,  4  Johns. 
426;  Morgan  v.  Richards,  1  Browne  (Pa.),  171;  Grant  v.  Hamilton,  3  McLean,  100. 

But,  on  the  contrary,  in  many  states  all  wageriuff  contracts  have  been  held  void: 
Collamer  v.  Day,  2  Vt  144;  Garner  v.  Brannan,  3  CaT.  328r  Amory  v.  Gilman,  2  Mass. 
1;  Babcock  v.  Thompson,  3  Pick.  446;  Lewis  v.  Littlefield,  15  Me.  233;  Hoit  v.  Hodge, 
6  N.  H.  104;  Ed^ll  v.  McLaughlin,  6  Whart.  176;  Gridley  v.  Dom,  57  Cal.  78;  Rice  v. 
Gist,  1  Strobh.  82.  At  common  law,  however,  wagers  that  affected  the  interest  or  feel- 
ings of  others,  or  were  indecent  or  libelous,  or  against  public  policy,  or  tended  to  a 
breach  of  the  peace,  were  void.  As  illustrations  ol  such  void  wagers  are,  that  an  un- 
married woman  would  have  a  child  by  a  certain  day:  Ditchburn  v.  Goldsmith,  4  Camp. 
152;  on  the  sex  of  a  third  person:  De  Costa  v.  Jones,  Cowp.  729;  on  the  life  of  Napoleon 
Bonaparte:  Gilbert  v.  Sykes,  16  Blast,  150;  that  a  defendant  in  a  criminal  prosecution 
would  be  acquitted:  Evans  v.  Jones,  5  Mee.  &  W.  77;  that  a  certain  person  would  not 
marry  within  a  given  number  of  years:  Hartley  v.  Rice,  10  East,  22. 

Wagers  on  the  result  of  an  election  have  always  been  considered  void:  See  Bann  v. 
Riker,  4  Am.  Dec  299.  Li  England  all  wafers  are  now  forbidden  by  statute:  8  &  9 
Vict.,  c.  109,  sec  18.  Similar  statutes  exist  in  many  of  the  United  States.  Where  an 
illegal  wager  is  made  the  parties  to  it  may,  before  the  wager  is  decided,  recover  their 
stakes  from  each  other  or  the  stakeholder;  but  after  the  money  has  been  lost  and  won, 
and  the  result  known,  neither  party  can  maintain  an  action:  Gridley  v.  Dom,  57  Cal. 
78;  Hill  V.  Kidd,  43  Id.  615;  Johnston  v.  Russell,  37  Id.  672.  And  in  several  of  the 
states  the  loser  is  permitted  by  statute  to  recover  the  amount  of  the  stake  from  the  win- 
ner after  it  has  been  paid. 


DBomLHAT  V.  Schmidt  et  al. 

F%Ud  December  17, 1885. 

UlTDEBTAKINO  ON  APPEAL — PoWER  OF  COUBT  TO  EnTBR  JUDGMENT  AGAINST  SlTBETY. 

Where  a  person  signs  an  undertaking  on  api>eal  he  makes  himself  a  party  to  the  proceed- 
ing, and  the  court  thereby  acquires  such  jurisdiction  over  him  in  the  case  that,  oy  force 
of  the  statute,  it  can  enter  a  judgment  against  him.  To  warrant  the  exercise  of  such 
power  all  the  conditions  necessary  for  its  existence,  under  the  law  of  its  creation,  must 
have  arisen.  But  a  mere  informality  in  the  undertaking  will  not  destroy  the  power  if  it 
can  be  discovered  therefrom  what  the  surety  has  undertaken  to  do. 

The  Same — Undertaking  must  be  Executed  by  Appellant. — The  provision  of 
the  statute  requiring  the  appellant,  on  appeal  from  the  justice's  court,  to  give  an  under- 
taking, "  with  one  or  more  sureties,"  must  be  construed  as  intending  such  undertaking  to 
be  executed  by  the  appellant.  If  not,  the  conditions  of  the  statutory  undertaking  are 
not  complied  with,  and  the  court  has  no  power  to  render  judgment  against  a  surety 
thereon. 

The  Same — Failure  of  Surety  to  Quaufy. — ^The  &ct  that  a  surety  on  such  under- 
taking neglects  to  make  the  requisite  affidavit,  showing  that  he  was  qualified  to  become 
such  surety,  cannot  be  taken  advantage  of  by  him  to  defeat  his  liability  on  tiie  under- 
taking. 

A?P£AL  from  the  circuit  court  of  Multnomah  county.    The  opinion 
states  the  facts. 

P.  L.  WilliSy  for  the  appellants. 

Alfred  F,  Sears,  jun,,  for  the  respondent. 

Thayer,  J.    This  appeal  is  from  the  circuit  court  for  the  county  of 
Hultnomab.     The  appellant,  John  Rottner,  became,  or  attempted  ta 
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become,  surety  for  Herman  Schinidt,  upon  appeal  from  justice's  cwirt 
to  said  circuit  court.  The  case  on  app^  was  tried  in  the  latter  court, 
and  Judgment  given  in  favor  of  the  respondent  therein  against  said 
Schmidt,  and  thereupon  judgment  waa  rendered  against  said  Rottner 
as  surety  on  the  appeal.  The  latter,  after  an  ineffectual  attempt  to 
have  it  set  aside  as  unauthorized,  has  appealed  therefrom  to  this  court, 
and  the  ground  of  his  appeal  is  that  ne  never  became  such  surety; 
that  be  signed  a  paper  which  the  respondent  claims  is  an  undertaking 
upon  appeal,  but  which  he  claims  was  an  absolute  nullity.  That  pre- 
sents the  only  question  for  our  consideration.  The  paper  sigood  was 
evidently  intended  as  an  undertaking  on  appeal,  though  very  loosely 
gotten  up,  and  in  some  respects  was  imperfect.  There  was  no  suffi- 
cient affidavit  as  to  the  qualifications  of  the  surety  indorsed  upon  li 
The  appellant  in  the  case  had  not  signed  it,  and  from  that  and  other 
circumstances  it  appears  very  awkward  and  indefinite.  But  I  think 
the  main,  and  probably  the  only,  objection  the  appellant  Rottner  can 
urge  against  it  is  the  failure  of  Schmidt,  the  original  appellant,  to  sign 
it.  when  a  person  signs  an  undertaking  upon  appeal  he  makes  him- 
self a  party  to  the  proceeding,  and  the  com-t  thereby  acquires  such  a 
jurisdiction  over  him  in  the  case  that,  by  foi-ce  of  the  statute,  it  is 
empowered  to  enter  a  judgment  against  him  in  a  certain  event. 

It  ia  true,  as  claimed  by  the  appellant 's  counsel,  that  "the  power  of 
the  court  to  give  judgment  against  a  person  as  a  surety,  and  without 
any  opportunity  to  such  person   to  be  heard  before  such  judgment 
against  him  is  rendered,  is  a  special  statutory  power,  in  dentation  of 
common  law,"  and  will  not  be  permitted  until  all  the  conditions  neces- 
sary for  its  existence,  under  the  law  of  its  creation,  are  clearly  shown 
to  have  arisen.     But  it  does  not  follow  that  a  mere  informality  of  the 
undertaking  destroys  the  power.     Whenever  it  can  be  discovered  from 
the  instrument  what  the  surety  has  undertaken  to  do,  and  it  has  ef- 
fected its  object,  he  oannot  claim  a  release  from  the  obligation  on  ac- 
count of  any  formal  defect  in  the  instrument.     He  voluntarily  executed 
it  for  a  purpose,  and  was  bound  to  know  the  full  extent  of  liability  he 
aasumed.     By  the  act  upon  his  part  the  purpose  was  accomplished; 
how  can  he  therefore,  in  consequence  of  some  formal  imperfection,  be 
permitted  to  allege  a  non-liability?     The  law  looks  to  the  snbetance 
and  not  the  form,  the  question  would  arise  at  once,  what  did  he  sign 
the  instrument  for.     No  one  can  trifle  with  legal  proceedings  in  that 
way.     The  neglect  of  the  appellant  to  make  the  requisite   affidavit 
showing  that  he  was  qualified  to  become  such  surety  can  avail  him 
nothing;   nor  the  uncertainty  or  indefiniteness  of  the  paper  signe<I, 
provided  it  can  be  ascertained  therefrom  what  it  was  intended  for. 
The  right  to  object  to  it  for  any  such  reason  belonged  exclusively  to 
the  adverse  party,  who  could  take  advantage  of  the  defect  in  the  par- 
ticular referred  to,  or  waive  it. 

When,  however,  the  defect  is  one  of  substance,  the  rule  "wonld  be 
different.  "The  party  must  be  a  surety  upon  an  undertaking,"  an 
undertaking  required  by  the  ststute  to  be  given  upon  appeaL     The 
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instrument  may  be  inartistically  drawn  and  imperfect  in  many  re- 
spects, and  still  be  binding;  but  if  it  lack  an  essential  feature  required 
by  the  statute  it  will  not  be  an  undertaking,  although  signed  by  a 
party  and  containing  an  appropriate  obligation.  If  the  law  required 
the  undertaking  to  be  under  seal,  and  contained  the  provision  it  does, 
that  judgment  could,  in  the  case  specified,  be  given  against  the  surety. 
No  one  would  contend  that  such  a  judgment  could  be  given  against  a 
surety  in  an  undertaking  not  under  seal.  The  adverse  party  in  such 
a  case  would  be  compelled  to  resort  to  a  common-law  remedy  if  he  had 
any  at  all.  So  in  this  case,  if  the  law  requires  the  undertaking  to  be 
signed  by  the  appellant,  he  not  having  signed  it,  it  would  be  no  under- 
talcing  upon  which  the  court  could  give  a  judgment  against  the  appel- 
lant. The  whole  question  therefore  turns  upon  the  construction  to  be 
given  to  the  statute  upon  the  subject.  The  statute  provides  that  the 
undertaking  of  the  appellant,  in  such  case  must  be  given  with  one  or 
more  sureties,  to  the  effect  that  the  appellant  will  pay  all  costs  and 
disbursements  that  may  be  awarded  against  him  on  the  appeal,  and 
that  when  judgment  is  given  in  the  appellate  court  against  the  appel- 
lant, either  with  or  without  trial  of  the  action,  it  must  also  be  given 
against  his  sureties  in  his  undertaking,  according  to  the  nature  and 
effect  of  it.  If  the  giving  an  undertaking  by  the  appellant  implies 
that  he  must  sign  it  then  tne  instrument  executed  in  tnis  case  was  not 
an  undertaking.  The  English,  and  many  of  the  American  courts,  have 
construed  the  word  "with"  before  the  words  "one  or  more  sureties," 
when  used  in  a  similar  connection,  to  mean  the  same  as  the  word  "by." 
In  that  case  the  statute  would  read  "the  undertaking  of  the  appellant 
must  be  given  by  one  or  more  sureties."  The  following  cases  seem 
to  have  taken  the  view  referred  to :  Dickson  v.  Dickson,  Bos.  &  Pul. 
444;  Keane  v.  Deardon,  8  East,  298;  Lushington  v.  Dose,  7  Mod. 
304;  Boyce  v.  Wilkins,  5  Serg.  &  R  329;  State  v.  Bowman,  10  Ohio, 
450;  Shelton  v.  Wade,  4  Tex,  150;  Toland  v.  Swearingen,  39  Id.  450; 
Harrison  v.  Bank  of  Kentucky,  3  J.  J.  Marsh.  375;  Bennett  v.  Warren 
Circuit  Court,  Hard.  172;  Vallance  v.  Sawyer,  4  Me.  62;  Thom  v.  Sav- 
age, 1  Blackf.  51 ;  Welch  v.  Stowell,  2  Mich.  337.  Upon  the  other  hand  it 
bas  been  held  differently  in  New  York,  Massachusetts,  and  Tennessee: 
Ex  parte  Brooks,  7  Cow.  428;  People  v.  Judges  of  the  Monroe  Com- 
mon Pleas,  1  Wend.  20;  Bean  v.  Parker  et  al.,  17  Mass.  604;  Leach  v. 
Drake,  16  Pick.  203;  Hardaway  v.  Biles,  1  Smed.  &  M  657. 

In  many  of  the  decisions  in  which  it  is  held  to  be  unnecessary  for 
the  appellant  to  execute,  a  good  deal  of  stress  is  laid  upon  the  fact 
that  he  is  liable  the  same  without  the  undertaking,  and  they  claim  the 
objection  that  the  legislature  did  not  intend  to  require  a  needless 
thing.  And  it  is  said  in  some  of  them  that  the  law  could  not  extend 
to  infants  and  married  women  if  construed  to  require  the  appellant  to 
execute  the  instrument,  though  as  to  the  latter,  married  women,  that 
reason  has  long  ceased.  I  have  not  been  able  to  find  any  cases  since 
the  reformed  practice  was  adopted  bearing  upon  the  subject,  except 
one  which  is  cited  by  the  appellant's  counsel    It  is  that  of  Richard- 


Bon  V.  Craig,  1  Duer,  666,  and  that  ia  UD<]er  a  provision  of  the  New 
York  code,  which  would  seem  by  its  terma  not  to  ivquire  the  appellant 
to  execute  the  undertaking.  I  think  that  the  wei^^.^t  of  aathonil(H  i^ 
in  favor  of  the  respondeuta  position  that  he  statute  may  nasonably 
be  construed  as  not  requiring  tlie  appellant  u>  execute  the  undertaking, 
yet  when  its  language  ia  considered,  and  it  is  known  that  the  act  wii3 
not  prepared  hastily  and  carelesaly,  as  legislativ-e  acts  often  are.  as  snjj- 
gested  by  Chief  Justice  Gibson  in  Boyce  v.  Wilson,  supra,  but  delibet- 
ately,  by  a  cO[umis.sioner  highly  learned  in  the  law,  and  appointei! 
especially  to  prepare  a  code  of  practice,  I  am  inclined  to  think  tluit 
it  should  be  construed  according  to  the  natural  import  of  the  Ungnagc 
The  appellant  is  required  to  give  an  undertaking  with  one  or  more 
sureties.  That  would  imply,  X  would  suppose,  that  he  should  be  a 
direct  party  to  it  aa  well  as  the  surety,  li  a  party  were  to  Mi-ee  to 
give  a  promissory  oote,  with  one  or  more  sureties,  there  could  be  no 
question  but  that  he  would  be  required  to  execute  it  as  well  as  the 
surety.  The  appearance  and  form  of  the  insti-uraent  in  this  case  show 
that  it  was  intended  to  be  signed  by  the  appellant,  and  so  far  as  I  aui 
acquainted  with  the  practice  fliat  mode  hasalways  been  observed.  There 
may  be  no  apparent  reason  for  requiring  the  appellant  to  sign  an  ucilei- 
taking  in  such  a  c^se,  but  if  the  legislature  has  so  provided,  the  court 
cannot  consider  whether  it  was  necessary  or  not.  The  question  of  expen- 
diency  in  such  cases  belongs  entirely  to  the  legislative  branch  of  the  gov- 
ernment. There  is  a  difference  of  opinion  between  the  members  of  the 
court  upon  the  construction  of  the  provision  of  the  statute  in  questioa 
The  chief  justice  is  of  the  opinion  that  upon  the  authorities  cited,  the 
said  provision  does  not  require  the  undertaking  to  be  signed  by  the 
appellaht;  that  it  is  as  effectual  without  it.  Judge  Lord,  on  the  other 
hand,  regards  the  matter  as  somewhat  doubtful,  but  ia  inclined  to  con- 
cur in  the  view  I  have  expressed. 

The  judgment  appealed  from  will  therefore  be  reversed. 


State  v.  Gaunt. 

IVtd  Deetnber  14, 1835. 

Sbluko  LiQtroBB  wtthodt  Licbhsb — Repeal  or  Act  Cbiatiho  OFntKSi. — SeeUoo 
736,  Bo-called,  of  the  code  of  criininal  procedure,  remftined  k  part  of  the  set  from  wbich 
it  vaa  t&ken  (title  1,  uhap.  28,  MUc.  Lkwb),  util  h«  aever  been  incorporated  intu  tlia 
code  of  criminal  procedure  by  any  action  of  the  legislature.  Such  aecUoa  WM  npaUed 
by  the  act  of  February  IT,  1385,  by  implicatioD. 

Kepkal  or  Statiitb  iMPoaiiia  Penalty— ScaaEQUB-iT  Enactnents. — A  peiulty  is 
an  incident  of  the  offense  for  which  it  u  provided,  and  cannot  stand  without  it.  Conse- 
quently, upon  a  repeal  of  the  proviiiona  of  an  act  creating  the  ofTenae,  the  provirioni  Gx- 
UH  the  penalty  are  alio  repealed,  and  cannot  be  made  applicable  to  a  aabaequeDt  act 
creating  the  same  oSeme,  nnleas  there  is  an  expresi  declaration  to  that  effect  by  the  legii- 

A  Pbnaltt  cankoi  be  Rusbu  bi  iKPUCATtox,  bui  moat  be  eipranly  created  atid 
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No  Common-law  Offenses  in  Obrgon — Offense  wirnonr  Penalty. — In  Oregon 
there^  are  no  iDclict&ble  comraoo-law  offeoses.  CoDseqaently  the  violation  of  a  utatute, 
creating  an  offense,  but  not  imposing  a  penalty,  while  indictable  as  a  misdemeanor  at 
common  law,  as  for  a  contempt  against  the  statute,  is  not  indictable  as  such  under  the 
Ore^n  statute. 

Appeal  from  the  circuit  court  of  Klamath  county.  The  opinion 
states  the  facts. 

E.  B,  Watson  and  H.  K.  Hanna,  for  the  appellant. 

W.  H.  Holmes  and  E.  D.  DePeat,  for  the  respondent. 

Waldo,  C.  J  The  defendant  was  accused  by  the  grand  jury  of 
Klamath  county  of  selling  spirituous  liquors  without  a  license,  con- 
trary to  the  statute  in  sucn  cases  made  and  provided. 

The  case  was  argued  here  on  the  defendant's  demurrer  to  the  ii^dict- 
ment.  The  act,  contrary  to  the  provisions  of  which  the  defendant  is 
alleged  to  have  sold,  is  the  act  of  February  17,  1885,  entitled  "An  act 
to  regulate  the  sale  of  spirituous  liquors."  The  act  provided  no  pen- 
altj".  Sections  726  and  753  of  the  code  of  criminal  procedure  were, 
however,  both  relied  on  to  sustain  the  conviction  and  sentence. 

The  act  of  February  17,  1885,  expressly  repealed  title  1,  chapter  31, 
miscellaneous  laws,  that  title — title  1,  chapter  31,  miscellaneous  laws 
of  Oregon,  so  called— as  printed  in  the  compUation  made  by  Matthew 
P.  Deady  and  Lafayette  Lane  under  the  act  of  October  22,  1872,  con- 
tained, except  as  as  hereinafter  noted,  title  1,  chapter  28,  miscellaneous 
laws,  compilation  of  1864, 771.  As  to  the  latter  compilation,  see  joint 
resolution,  appendix,  Session  Haws  of  1860,  4;  Laws  of  1862, 122;  and 
governor's  message  of  1864,  13,  and  of  1866,  8. 

Taking  the  compilation  of  1864  as  authoritative,  and  as  the  starting 
point,  we  find  that  said  chapter  28  of  that  compilation  was  made  up 
of  fifteen  sections  that  have  dwindled  to  eleven  sections  in  title  J, 
chapter  31,  compilation  of  1872.  A  search  after  the  four  missing  sec- 
tions, 9,  10, 14,  and  15,  reveals  9,  10,  and  14,  as  sections  685,  686,  and 
726  of  the  code  of  criminal  procedure.  Section  15  seems  to  have  been 
wrought  into  section  2,  chapter  21,  miscellaneous  laws,  612.  Section 
14,  or  726  of  the  compilation  of  1872,  relied  on  by  the  state,  although 
printed  as  section  726  of  the  code  of  criminal  procedure  is,  as  a  matter 
of  law,  no  part  of  that  code,  as  will  appear  evident  on  a  little  consid- 
eration. The  code  of  criminal  procedure  was  an  act  introduced  as 
senate  bill  No.  39  in  the  session  of  1864,  and  after  passing  both  houses 
was  approved,  according  to  the  senate  journal  of  that  year,  205,  Octo- 
ber 26,  1864.  'Said  section  726  was  not  then  a  part,  nor  has  it  since 
been  added  by  the  legislature  as  an  amendment  to  that  act.  It  could 
become  a  part  of  that  code  only  by  original  enactment  or  by  way  of 
amendment.  Now  the  legislature  cannot  delegate  to  a  code  commis- 
sion power  to  amend  the  laws  of  the  state.  If  the  act  of  1872  pro- 
fessed to  do  that,  it  was  ultra  vires  and  void.  Acts  of  the  legislature 
are  records,  and  should  be  printed  as  recorded.  General  acts  of  par- 
liament are  always  enrolled  by  the  clerk  of  the  parliament  and  are 
delivered  over  into  chancery,  which  enrollment  in  the  chancery  makes 
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them  the  original  record:  King  v.  Arundel,  Hob.  109.  Here  the  oiig- 
inal  record  of  an  act  of  the  legislature  is  deposited  in  the  office  of  the 
secretary  of  stata  Now,  were  a  party  to  plead  and  to  recite  section 
726  as  being  section  726  of  the  code  of  criminal  procedure,  he  must  go 
out  of  court  on  a  general  demurrer,  neither  the  roll  of  the  act  nor  any 
amendment  thereto  showing  any  such  section  in  it:  Holland's  Case,  4 
Co.,  note  g.  So  aets  which  upon  the  roll  or  record  appear  to  be  pasvsed 
without  the  consent  of  the  lords  or  the  commons  are  not  statutes: 
Com.  Dig.  Pari.  R.  4.  Courts  ex  officio  take  notice  of  a  public  act  and 
are  the  triers  of  it  if  it  be  a  statute  or  not:  Holmes  Com.  Law,  15.  It 
is  evident,  therefore,  and  there  are  additional  reasons  under  our  con- 
stitution by  which  the  title  of  an  act  becomes  part  of  the  act,  and  the 
subject-matter  must  be  within  the  title,  that  matter  appertaining  to 
one  act  cannot  be  transferred  to  another  act  except  by  appropriate 
legislation.  Therefore  section  726.  so  called,  of  the  code  of  criminal 
procedure,  remains  a  part  of  the  act  from  which  it  was  taken. 

The  question  next  arises  whether  it  must  be  considered  a  part  cf 
title  1,  chapter  31,  repealed  by  the  act  of  February  17,  1885.    To 
answer  this  in  the  negative  is  attended  with  more. difficulty,  logically 
and  otherwise,  than  might  cursorily  appear.     If  that  title  be  simply 
the  work  of  the  code  commission,  unsupported   by  legislative  sanc- 
tion, no  judicial  notice  can  be  taken  of  it.     In  that  case  the  repealing 
clause  would  likely  be  an  utter  nullity.    If,  however,  the  contrary 
view  be  the  correct  one,  which  ought  rather  to  be  presumed,  then  what 
authority  had  the  commission  to  put  part  of  an  act  under  the  title  and 
not  the  whole  ?    Suppose  the  public  printer  were  to  print  under  the 
title  of  an  act  but  part  of  an  act.     Afterwards,  the  legislature  repeal 
the  act  by  its  title.     The  whole  act  would  doubtless  be  repealed.     The 
act  of  the  commission  may  be  not  unlike  that  of  the  public  printer  in 
the  case  supposed.     To  consider  this  question  fully,  and  to  enter  into 
all  the  inquiries  intg  which  it  might  lead  would  be  difficult,  and  will 
be  unnecessary  when  the  present  question  may  be  decided  on  other 
grounds.     Thus,  much  has  been  advanced  to  call  attention  to  a  condi- 
tion of  the  statute-book  by  which  public  and  private  rights  may  be 
imperilled. 

A  comparison  of  the  provisions  of  title  1,  chapter  31.  prcfes.sed  to  be 
repealed  by  the  act  of  Febniary  17,  1885,  will  show  that  the  former 
would  have  been  and  is  repealed  by  the  latter  act.  by  implication,  with- 
out any  express  repealing  clause  to  that  effect:  U.  S.  v.  Bennett,  12 
Blatchf.  349.  Section  10,  1864,  or  726,  1872,  is  also  in  eflFect  repealed, 
because  the  penalty  it  prescribes  was  for  selling  "  without  first  having 
obtained  a  license  agreeably  to  this  title;"  and  the  title  is  gone,  and 
everything  under  it  to  which  the  penalty  could  apply.  The  penalty 
was  for  the  violation  of  the  old  act,  and  cannot  be  applied  to  an  cflfende'r 
who  has  not  violated  it  In  its  nature  a  penalty  is  an  incident  cf  the 
otfense  for  which  it  is  provided,  and  cannot  stand  separate  from  iL  If, 
then,  the  old  penalty  shall  apply  to  the  new  act,  it  is  because  the  legis- 
lature have  said  that  it  shall  apply  to  it.     There  is  no  express  declara- 
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tion  to  that  effect  It  must  arise,  if  at  all,  by  implicatioiL  It  Is  a  rule 
in  the  construction  of  statutes,  that  incidents  are  always  supplied  by 
intendment,  and  that  what  is  implied  in  a  statute  is  as  much  a  part  of 
it  as  what  is  expressed.  But  these  rules  do  not  enable  courts  to  supply 
defects  in  laws  by  a  process  which  amounts  to  legislation.  It  proceeds 
upon  the  ground,  says  Dwarris,  that  the  proposed  addition  is  already 
necessarily  contained,  although  not  expressed,  in  the  statute;  in  which 
case  it  is  not  less  cogent,  because  not  expressed.  ''A  caatua  omiasua  can 
in  no  case  be  supplied  by  a  court  of  law,  for  that  would  be  to  make 
laws:"  Jones  v.  Smart,  1  T.  R  52.  And  in  particular,  under  the  com- 
mon law — which  Mr.  Yaillant,  in  his  preface  to  Dyer's  Reports,  says 
that  our  kings  liked  not  because  of  its  tendency  to  freedom — penal 
clauses  are  never  supplied  by  intendment.  "A  penalty  cannot  be  raised 
by  implication,  but  must  be  expressly  created  and  imposed,"  says 
Jarvis  v.Estis,  2  Johns.  viSO.  This  case  was  cited  and  applied  in  Health 
Department  v.  Knoll,  70  N.  Y.  530-536;  Berry  v.  Ripley,  1  Mass.  167; 
Ferrett  v.  Atwill,  1  Blatchf.  156.  Counsel  for  the  defendant  brought 
forward  at  the  argument  Commonwealth  v.  Kelliher,  12  Allen.  480, 
which  in  principle  is  the  very  case  before  us.  Massachusetts  Stat. 
1864,  c.  299,  sec.  1,  set  out  in  the  reporter's  note,  required,  under  a 
penalty,  every  owner  or  keeper  of  a  dog  to  obtain  a  license.  After 
wards,  Stai  1865,  c.  197,  was  enacted  on  the  same  subject,  and  repealed 
the  former  act  by  implication,  but  provided  no  penalty.  A  complaint 
was  made  for  keeping  an  anlicensed  dog.  The  court  held  that  the 
penalty  prescribed  by  the  previous  statute  could  not  be  imposed.  "It 
was  in  express  terms  confined  to  a  violation  of  the  provisions  of  that 
act,  which  has  been  repealed:"  and  see  State  v.  Ashley,  Dud.  (Ga),  188. 
The  answer  to  the  next  and  last  question  in  the  case  seems  hardly 
less  satisfactory  and  decisive.  Section  753  provides  that  "whenever, 
by  any  law  of  this  state,  an  act  is  declared  to  be  a  misdemeanor,  and  no 
punishment  is  prescribed  therefor,  the  person  committing  the  same, 
upon  conviction  thereof,  shall  be  punished  by  imprisonment  in  the 
county  jail  not  more  than  one  year,  or  by  fine,  not  more  than  five  hun- 
dred dollars."  Some  expressions  let  fall  in  Commonwealth  v.  Kelliher, 
Bupra,  suggest  that  possibly  the  section  is  not  applicable  to  an  offense 
like  thia  However  that  may  be,  the  case  may  be  disposed  of  on  other 
grounds,  in  a  few  words.  The  act  of  selling,  in  this  case,  was,  without 
doubt,  at  common  law  a  misdemeanor.  "In  every  case  where  a  statute 
prohibited  anything  and  doth  not  limit  a  penalty,  the  party  offending 
therein  may  lie  indicted  as  for  a  contempt  against  the  statute:"  Crouth- 
ers's  Case,  Cro.  Eliz.  655;  The  King  v.  Harris,  4  T.  R.  202;  United 
States  V.  Coolidge,  1  Gall,  453;  1  Bish.  Crim.  L.  237.  Had  the  crim- 
inal code  made  the  common-law  rule  a  statutory  rule  also,  the  case 
would  have  been  met;  but  as  the  case  stands,  disobedience  to  a  statute, 
considered  as  a  contempt,  as  which  it  was  indictable  only  where  the 
statute  had  provided  no  penalty,  is  not  a  statutory  misdemeanor.  As 
a  misdemeanor  at  common  law,  no  indictment  will  lie,  because  we  have 
no  indictabl<>  common-law  offenses  in  this  state:  McArthur,  J.,  in  State 
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V.  Vowels,  4  Or.  326.  We  may  look  to  the  common  law  for  definitions 
of  crimes,  but  not  for  the  crimes  themselves:  United  States  v.  Coolidgei 
1  Gall.  488.  The  statute  may  as  much  be  said  to  declare  the  act  of 
selling  without  a  license  a  felony  as  a  misdemeanor.  The  court  cannot 
declare  which  was  intended,  and  could  not  have  said  so  at  common  law, 
but  could  say  at  common  law  that  disobedience  to  a  statute  was  a  con- 
tempt  of  the  statute,  and  indictable  as  such.  The  denial  of  jurisdiction 
over  common-law  offenses  to  the  courts  of  the  United  States  seems  to 
have  led  to  the  same  result.  Thus  it  is  laid  down  in  United  States  v. 
New  Bedford  Bridge,  1  Woodb.  &  M.  439,  "that  if  congress  does 
not  declare  particular  acts  to  be  offenses,^  and  prescribe  the  extent 
of  the  punishment  and  place  of  trial,  though  the  subject-matter  is 
within  the  powers  granted  to  the  general  government,  no  particular 
court  has  any  right  to  try  a  person  for  doing  these  acts  or  affix  any 

1)unishment  to  them,  as  every  court  under  the  general  government  is 
imited  to  the  trial  and  punishment  of  such  matters,  and  such  only,  as 
congress  has  been  pleased  to  confide  to  it." 

It  follows  that  the  judgment  must  be  reversed. 

Lord,  J.,  concurring.  It  is  unnecessary  to  consider  the  common-law 
definition  of  a  misdemeanor,  as  our  code  has  fixed  its  precise  significa- 
tion. 

Section  753  is  a  general  enactment,  prescribing  a  certain  measure  of 
punishment  for  all  misdemeanors  for  which  no  specified  penalty  is 
declared.  As  I  understand  it,  the  object  of  this  section  was  to  enable 
the  legislature  to  declare  various  acts  or  omissions  to  the  misdemeanors 
without  the  necessity  of  stating  the  punishment  in  each  enactment 
It  affords  a  convenient  mode  for  legislating  upon  minor  offenses.  All 
the  legislature  has  to  do  is  to  declare  that  any  person  or  persons  doing 
or  omitting  to  do  certain  acts,  etc.,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  section  753  attaches  and  provides  the  penalty.  It  does 
away  with  the  necessity  of  requiring  in  every  case  the  legislature  to 
affix  its  penalty  to  the  aci 

As  the  act  known  as  the  Keady  law  does  not  declare  the  person  or 
persons  doing  or  omitting  to  do  the  acts  therein-  mentioned  shall  be 
deemed  guilty  of  misdemeanors,  section  753  cannot  attach  and  provide 
the  penalty. 


>  1 


Parmentier  u  Pater. 

Filed  December  IJ^  1885. 

Duress— Relinqutshwent  of  DEBT.—The  relinquishment  of  a  debt,  effected  by  the 
use  of  coercive  means  against  the  creditor  by  the  debtor,  amounting  to  dureas,  is  not 
valid,  whether  the  party  relinquishing  is  of  sound  mind  or  not. 

The  Same— Restraint  or  Fear  Incited  bt  Threats.— The  relinquishment  of  a 
debt  under  a  restraint  or  fear  incited  by  threats  that  an  impending  calamity  would 
befall  the  creditor  unless  he  complied  with  the  demands  of  the  debtor  is  invulid,  although 
the  threats  were  vague,  and  the  uanger  remote,  if  they  wore  sufficient  to  accomplish  theii 
purpose. 
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Appeal  from  the  circuit  court  of  Multnomah  county.  The  opinion 
states  the  facts. 

A.  H.  Tanner,  for  the  appellant. 

W.  B.  GlUxn't,  for  the  respondent. 

Thayer,  J.  Appeal  from  a  judgment  of  the  circuit  court  for  the 
county  of  Multnomah,  rendered  in  an  action  brought  in  said  court  by 
the  respondent  against  the  appellant  to  recover  the  sum  of  three  thou- 
sand dollars  and  interest,  alleged  to  be  due  upon  a  promissory  note 
executed  by  the  appellant  and  Louise  Pater,  his  wife,  to  Louis 
Parmentier  in  his  life-time.  The  note  was  given  April  2,  1883.  The 
said  Louis  Parmentier  died  September  30,  1884,  by  suicide,  and  the 
respondent,  who  was  his  wife  and  was  left  his  widow,  was  duly 
appointed  administratrix  of  his  estate.  The  respondent  claimed  that 
she  was  the  owner  of  the  said  note,  and  that  no  part  of  it  had  been 

Eaid.  The  appellant  claimed  that  the  note  was  not  given  for  value, 
ut  that  he  and  the  said  Louis  Parmentier  executed  each  to  the  other  two 
notes  for  the  same  amount,  and  that  the  note  in  suit  w&s  one  of  them; 
and  that  they  were  all  voluntarily  surrendered  up  September  25,  1884, 
by  the  mutual  agreement  of  the  parties.  It  appears  that  said  note  in  suit 
was  secured  by  a  mortgage  upon  certain  real  property  in  Portland, 
executed  by  the  appellant  and  wife  to  the  said  Louis  Parmentier,  and 
recorded  in  the  office  of  the  clerk  of  the  county  of  Multnomah,  and 
that  the  latter,  on  said  twenty-fifth  day  of  September,  1884,  caused  to 
be  entered  upon  the  margin  of  the  record  of  said  mortgage  the  follow- 
ing indorsement,  to  wit:  "Receipt  of  six  thousand  dollars  on  within 
notes  of  the  within  mortgage  is  hereby  acknowledged,  this  twenty- 
fifth  day  of  September,  1884. 

"(Signed)  Louis  Parmentier." 

The  following  words  were  also  appended  thereto: 
^'Attest:        I.  H.  Sanders,  Clerk. 
"By  F.  Henshaw,  Deputy." 

The  respondent  claimed  in  her  reply  to  the  answer,  that  said  notft 
was  given  for  value,  and  that  the  execution  of  the  said  two  notes  by 
said  Louis  Parmentier  to  the  appellant  was  procured  by  fraud,  and 
certain  threats  made  by  the  appellant  to  said  Louis  Parmentier,  and 
that  under  great  fear  on  account  of  the  threats,  and  in  great  distress 
of  mind  that  unsettled  his  reason,  he  signed  said  notes,  and  that  no 
consideration  passed  therefor;  that  said  Louis  Parmentier  surrendered 
up  the  note  in  suit  to  the  said  appellant,  and  caused  said  entry  to  be 
made  upon  said  mortgage  record,  in  consequence  of  the  threats  made 
by  the  appellant  to  him,  and  while  in  great  fear  and  distress  of  mind 
therefrom,  and  while  insane.  The  case  was  tried  by  jury,  who  returned 
a  verdict  in  favor  of  respondent  for  the  amount  of  said  note,  and  upon 
which  the  judgment  appealed  f  i'om  was  entered.  The  appellant  claims 
that  the  court  committed  error  at  the  trial  in  refusing  to  nonsuit  the 
respondent,  in  excluding  the  testimony  of  the  witness  John  Lentz,  and 
in  giving  and  refusing  instructions  to  the  jury.    After  the  jury  was 


impaneled  tne  respondent  a  counsel  called  tne  responaenc  as  a  witness 
in  her  own  behalf,  and  she  gave  the  following  testimony:  Qucs.  You         \' 
may  state  to  the  jury  what  you  noted  abont  the  conduct,  the  meotal 
conduct,  of  Louis  Parmentier,  your  bosband,  along  about  the  twenty- 
third  or  twenty-fourth  of  September  last. 

Ans.  He  wasn't  himself  at  all;  he  hadn't  eaten  or  drunken  a  thing, 
not  even  a  cup  of  tea,  for  ten  days  before  he  took  his  life;  he  was 
nervous;  he  said  to  me,  "Oh,  my,  all  we  have  got  is  gone  to  Pater; 
there  is  no  seeing  what  he  will  do;"  I  told  him  not  to  fear  Paler; 
Pater  couldn't  hurt  him;  he  couldn't  eat,  he  couldn't  sleep,  he  was 
nervou>4  and  excited  and  wasn't  himself  at  all;  both  Pater  and  his  wiEe 
had  something  to  say  in  the  other  room,  and  when  the  store  waa 
opened,  was  taking  to  him;  he  came  out  very  nervous,  and  Pater  him- 
self came  up  in  the  store  and  said:  "Before  I  get  through  witii  yon  I 
will  send  you  to  Salem." 

Said  counsel  then  called  the  appellant  as  a  witness,  atid  asked  him 
whether  he  had  ever  paid  any  money  to  L.  Parmentier,  or  anybody  else, 
on  the  note  in  suit,  which  he  answered  in  the  negative.     Thereupon 
the  respondent  rested  her  case  and  the  appellant  made  a  motion  for 
the  nonsuit  referred  to.     I  think  the  court  properly  denied  the  motion 
for  a  nonsuit.     The  evidence  submitted  by  the  respondent  was  very 
slight  as  to  its  showing  either  duress  upon  the  part  of  the  appellant, 
or  insanity  upon  the  part  of  the  said  Parmentier,  but  it  showed  that 
the  latter  was  evidently  in  a  distres-sed  state  of  mind,  and  that  the . 
former  was   endeavoring  to  coei'ce  him  in  a  matter  that   seriously 
affected  him,  and  that  the  pressure  was  so  great  that  he  destroyed  his 
own  life  tive  days  thereafter,     I  think  the  jury  could  have  justified, 
under  the  evidence  and  circumstances  as  the  case  then  stood,  in  con- 
cluding that  the  surrender  of  the  note  and  indorsement  of  the  payment 
upon   the   mortgage   were   compulsory  acts.     Louis  Parmentier   was 
evidently  a  weak  person,  and  the  appellant  apparently  was  pushing  an 
advantage  he  seemed  to  have  had  over  him  which,  it  may  be  infenretl, 
resulted  in  the  cancellation  of  the  obligation.     I  do  not  believe  that 
the  relinquishment  of  a  debt  under  such  circumstances  is  valid  whether 
the  party  reliuqui,sbing  it  ia  insane  or  not.     At  least  a  jury  might 
properly  conclude  that  it  was  enforced  against  the  will  of  the  party. 
The  .surrender  of  the  note  and  cancellation,  in  effect,  of  the  mortgage, 
in  order  to  have  been  legal,  must  have  been  voluntAiy  acts  upon  ilie 
part  of  said  Parmentier.     He  must  have  assented  to  them  as  freely  as 
a  party  is  required  to  assent  to  any  contract  to  make  it  valid.      But  \ie 
evidently  did  not  so  assent.     He  was  pressed  to  do  it  under  an  influ- 
cQce  as  potent  as  could  possibly  be  brought  to  bear  upon  a    human 
being.    "The  result  showed  it.    The  strain  was  .so  great  upon  his  nervous 
system  that  he  .sought  relief  in  self-destruction. 

It  was  claimed  upon  the  argument  that  in  order  to  constitute  duress 
by  threats  they  must  be  of  such  a  character  as  are  calculated  to  oper- 
ate on  a  person  of  ordinary  firmness,  and  inspire  a  just  fear  of  injurv. 
This  is  fre<juent]y  said  by  courts  and  text-writers,    Bouvier,  in  his  law 
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dictionary,  says  it,  but  he  immediately  adds  thei 
sex,  state  of  health,  temper,  and  disposition  of 
circumstances  calculated  to  give  greater  or  less  el 
threats,  must  be  taken  into  consideration."    It  w 
able  if  these  circumstances  could  not  be  taken 
such  a  case,  and  yet  I  do  not  see  how  the  test 
threats  must  be  such  as  are  calculated  to  operate 
nary  firmness"  is  consistent  therewith.     The  d 
understood  at  conmion  law,  was  cJso  alluded  to,  b 
in  this  case  to  have  been  resorted  to  by  the  app< 
ent  character.    It  was  neither  duress  of  imprison 
miTias,     It  was  a  restraint  or  fear  incited  by  thr< 
ing  calamity  would  befall  the  unfortunate  rarmc 
plied  with  the  demands  of  the  appellant.    The  tl 
vague  and  the  danger  remote,  but  they  were  just  i 
complishment  of  their  purpose  as  a  double-barrel 
been  if  loaded  and  leveled  at  the  party's  head, 
agitation  and  consternation  in  the  mind  of  the  vi 
lant  could  have  desired    It  resulted  in  an  appan 
appellant  from  the  obligation  of  his  debt,  at  least 
80  inferred  from  the  evidence  and  circumstances 
discover  any  difference  between  wrongful  means  ] 
compel  a  party  to  do  something  against  his  will, 
in  my  opinion,  to  put  a  person  in  prison,  deprive  1 
scare  him  to  death  by  any  artifice  or  chicanery  tl 
The  iniquity  of  the  act  consists  in  compelling  a 
does  not  want  to  do.     Any  course  calculated  to  ( 
resorted  to  by  one  party  in  order  to   coerce  a 
detrimental  to  his  rights,  and  advantageous  to  th  t 
and  I  do  not  think  the  law  should  make  any  disti]  i 
that  are  adopted  in  order  to  secure  such  ends. 

The  only  question  in  this  case  in  the  court  belc  i 
Parmenticr  surrendered  the  said  note  and  caused 
made  upon  the  margin  of  said  mortgage  record  >  ( 
do  those  acts  against  his  will  in  consequence  of  tl  i 
upon  his  fears,  as  the  evidence  seems  to  indicate 
showed  him  insane,  nor  was  it  necessary  he  shoul  1 
the  respondent  to  recover  the  verdict.     If  he  wer  i 
of  mind,  and  the  appellant  took  advantage  of  1 
ployed  menace  to  compel  him  to  cancel  the  debl 
fraud,  and  the  appellant  could  no  more  plead  th' 
as  a  defense  than  if  he  had  compelled  it  by  the   I 
force.    The  discharge  of  a  debt  obtained  und(  ' 
could  certainly  avail  a  party  nothing.     It  must  be 
that  I  am  proceeding  upon  the  presumption  thi  I 
gage  were  valid  obligations.     I  have  the  right  U 
as  that  question  was  in  issue,  arid  the  jury  must,  . 
o£  the  court  upon  that  poini^  have  so  found  in   : 
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respondent.  This  view  of  the  case  obviates,  I  think,  the  effect  of  the 
alleged  errors,  conceding  them  to  have  been  such.  The  instructions  of 
the  court  went  much  further  than  necessity,  and  the  tests  of  insanity 
it  laid  down  may  have  been  erroneous ;  but  that  could  in  no  wise  have 
prejudiced  the  appellant's  defense.  If  it  had  been  admitted  at  the 
trial  that  said  Louis  Parmentier  was  not,  at  the  time  of  the  pretended 
surrender  of  the  note  and  satisfaction  of  the  mortgage,  insane,  it  would 
not  have  aided  the  defense  in  the  least.  It  would  not  have  followed 
that  the  appellant  did  not  use  illegal  influence  to  secure  the  result,  nor 
that  said  Ix)uis  Parmentier  was  hot  at  the  time  laboring  under  great 
mental  excitement  and  distress. 

It  might  be  answered  that  the  question  of  Louis  Parmantier's  insan- 
ity was  in  issue.  There  is  an  allegation  in  the  reply  that  such  was  the 
fact,  but  it  was  unnecessary  to  allege  it  in  order  to  overcome  the 
defense  interposed.  The  matter  set  forth  in  the  reply  was  sufficient 
without  it,  and  it  will  be  noticed  that  it  was  inserted  in  the  averments 
as  to  his  mental  condition  apparently  to  intensify  it.  The  allegations 
are  that  "  while  in  a  state  of  great  fear  on  account  thereof  (certain 
threats),  and  in  great  distress  of  mind  that  unsettled  his  reaison,"  etc. 
Again:  "that  thereafter,  in  consequence  of  said  threats  and  distress  of 
mind  therefrom,  and  while  insane,  the  said  Louis  Parmentier,  deceased, 
surrendered  up  said  notes,"  etc.  It  was  not  a  reply  of  non  cimipos 
mentis,  and  I  think  it  evident  that  the  pleader  only  employed  said 
words,  "  unsettled  his  reason,"  and  "  insane,"  to  give  more  force  to  the 
allegation  of  fear  and  distress  of  mind.  The  gist  of  the  i-eply  was  that 
the  surrender  of  the  note  and  indorsement  of  payment  upon  the  mort- 
gage record  had  been  secured  by  unlawful  means;  that  they  were  not 
the  voluntary  acts  of  said  Louis  Parmentier,  and  the  allasion  therein  to 
his  being  insane  was,  in  my  opinion,  intended  as  a  kind  of  make- 
weight. The  respondent  did  not  attempt,  as  I  can  see,  to  establish  it 
hy  proof.  Her  own  testimony  did  not  include  the  term  "insanity."  It 
merely  showed  a  nervousness  and  excited  state  of  mind  at  a  particular 
time,  and  it  could  not  reasonably  be  inferred  therefrom  that  his  reason 
had  been  dethroned.  The  question  was  not  a  material  issue  in  the 
case;  it  was  only  incidental  to  the  main  issue;  and  if  the  court,  in 
dving  the  instructions  it  gave  in  regard  to  it,  did  commit  error,  it  was 
Harmless.  If  the  respondent  had  relied  entirely  upon  the  fact  that 
said  deceased  was  iasane,  and  had  given  no  evidence  as  to  threats  or 
menaces,  my  view  might  be  different,  but  as  the  case  stands  I  do  not 
think  the  question  was  material  Under  this  view  it  is  unnecessary  to 
determine  whether  the  refusal  to  allow  the  witness  John  Lentz  to  give 
his  opinion  as  to  said  Louis  Parmentier  being  sane  or  insane  was  error 
or  not.  The  reasons  already  given  showing  the  harmlessness  of  the 
instructions  apply  equally  to  that. 

It  only  remains,  therefore,  to  consider  the  correctness  of  the  instruc- 
tion given  upon  the  question  of  duress,  and  of  the  one  asked  to  be 
given  by  the  appellant's  counsel  upon  that  subject  and  refused  by  the 
court.     The  one  given  is  as  follows:  "If  you  find  that  the  defendant. 
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by  duress  or  threats,  compelled  the  said  Louis  Parmentier  to  surrender 
up  the  note  and  satisfy  it  on  the  mortgage  on  record,  and  that  the 
duress  or  threats,  if  any  there  were,  were  such  as  to  influence  and  did 
influence  the  action  of  the  plaintiff's  intestate,  and  were  the  moving 
cause  of  his  action  in  surrendering  up  the  note,  then  there  was  no  valid 
surrender  of  the  note  or  mortgage,  and  the  plaintiff  is  entitled  to 
recover."  And  the  one  asked  to  be  given  by  the  appellant's  counsel  is 
as  follows:  "1.  Where  duress  is  relied  upon  to  avoid  a  contract,  or  to 
relieve  one  from  the  legal  consequences  oi  his  act,  there  must  be  some- 
thing more  than  the  mere  whim  or  caprice  of  a  weak  or  cowardly 
nature,  but  it  is  such  actual  fear,  based  upon  sufficient  reason  to  move 
and  intimidate  a  man  of  reasonable  courage.  Mere  threats  of  criminal 
prosecution  and  indictment  do  not  constitute  duress  without  threats  of 
immediate  imprisonment.  Threats  to  prosecute  upon  a  criminal  charge 
but  not  importing  a  purpose  to  use  the  process  in  an  illegal  or  oppres- 
sive or  unusual  manner,  are  not  duress,  and  it  must  appear  to  yoyr 
satisfaction  that  the  threats,  if  any  were  made,  influenced  the  action  of 
the  plaintifl^s  intestate  and  actually  caused  him  to  surrender  up  the 
note  sued  on."   . 

The  instruction  given  was  clearly  correct,  assuming,  as  I  have  before 
indicated,  that  the  note  was  a  valid  outstanding  obligation.  If  the 
appellant  was  on  said  twenty-fifth  day  of  September,  1884,  actually 
indebted  to  the  said  Louis  Parmentier  in  the  said  sum  of  three  thousand 
dollars,  and  he  influenced  him,  in  the  manner  suggested  in  the  instruc- 
tion, to  surrender  up  the  evidence  of  the  debt,  he  most  certainly  could 
not  claim  that  it  had  been  satisfied;  such  a  case  differs  entirely  from  one 
where  a  party  has  been  coerced  to  pay  or  secure  a  just  claim.  In  the 
latter  case  there  is  another  cause  for  paying  the  money  or  giving  the 
security,  and  the  law  would  doubtless  recognize  that  as  the  moving 
cause,  unless  it  clearly  appeared  that  the  party  was  actually  compelled 
to  do  it  by  a  well-grounded  apprehension  of  the  loss  of  liberty,  life,  or 
limb.  The  instruction  asked  by  appellant's  counsel  and  refused  by  the 
court  might  be  applicable  to  cases  of  that  character,  but  it  should  not- 
be  applied  where  tnere  is  no  other  cause  for  doing  the  act.  There  any 
threats,  even  if  slight  injury,  will  invalidate  the  contract.  Persons  of 
"weak  or  cowardly  nature  are  the  very  ones  that  need  protection.  The 
courageous  can  usually  protect  themselves.  Capricious  and  timid  per- 
sons are  generally  the  ones  that  are  influenced  by  threats,  and  it  would 
be  great  injustice  to  permit  them  to  be  robbed  by  the  unscrupulous 
because  they  are  so  unfortunately  constituted.  The  important  ques- 
tion in  the  case  was  whether  the  appellant  was  indebted  to  Louis  Per- 
mentier  as  testified  to  by  the  respondent  If  it  be  true  that  he  was  so 
indebted  then  he  should  have  paid  it,  notwithstanding  he  had  succeeded 
by  artifice  in  securing  a  surrender  of  the  evidence  of  the  debt  That 
a  person  should  in  such  a  case  be  allowed  to  profit  by  his  own  wrong 
would  be  a  monstrous  proposition. 

Judgment  affirmed.  

Duress,  What  is:  See  Mayor  v.  Lefferman,  45  Am.  Dec.  145*  and  note  153;  Moore  v. 
Adams,  d2  Id.  723;  Eddy  v.  Uerrin,  35  Id.  261;  Alston  v,  Durant,  49  Id.  596. 
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Reynolds  v.  Lincolk  et  al. 

DepaHmtnt  One.  FiUd  DreenAer  tS,  1SS5. 
Actios  to  Quiet  Title— Partus —Am bndmemt.— The  compl«int  Id  bd  action 
brought  DOder  aectioo  T.tS  of  the  code  of  civil  procedore  to  quiet  title  to  laad,  i:  tc  be 
treated  as  a  bill  in  eqnity.  Id  >ucb  action,  one  who  buldi  the  legal  title  to  the  prtiniBa 
in  dispute,  without  ray  beneficial  ioterest  therein,  is  a  propei  party  to  a  final  detcrmiDa- 
tion  of  the  controversy,  oud  may  be  broiii{bt  Id  as  a  party  defendant  by  an  KmeDdmcDt  tn 

Thb  Saue— Mi^uoinsicr  or  Cadbes  or  Aotiok— DEramiANT  Sobd  as  Tbdotie.— 
Several  causes  of  action  cannot  be  united  iu  the  aame  oomplaJnt  unless  they  are  csch 
included  within  one  of  the  aeveral  claeaeB  designated  in  seotion  427  of  the  code  of  civil        I 
procedure,     CouBequently  a  came  of  Action  retatiog  to  the  recovery  of  real  property  can-        I 
not  be  united  with  a  taiise  of  action  af^ainst  a  defendant  u  a  trustee,  by  virtue  of  a  god- 
tracc  or  by  operatiun  of  law.     The  joimler  of  auch  causes  of  action  ia  error  ptfjudicial  l« 
th^  derendants,  when  the  evidence  giveo  and  jindtufts  made  were  ailaptfd  to  meet  the        , 
itsnes  under  the  cause  of  action  improperly  joined. 

Thb  Sahb— ANSWBiiiNa  dobs  not  Waivk  Dehubrer  Filed.— If  a  complaint  improp- 
erly joins  two  causes  of  action,  advantage  of  the  defect  must  be  tftken  by  demuireT,  or  it 
is  waived.  If  auch  demurrer  be  improperly  overruled,  the  defendant  does  not  waive  the 
defect  by  answering. 

Appeal  from  a  judgment  o£  the  superior  court  of  Sacramento  ooonty, 
entered  in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

Freeman  &  Bates,  and  McKune  <£  George,  for  the  appellant. 

John  Reynolds,  tor  the  respondent. 

Seabls,  C.  This  action  was  originally  brought  under  section  738  of 
the  code  of  civil  procedure,  to  quiet  title  to  the  premises  described  in 
the  complaint. 

PlainUff  applied  to  the  court  for  leave  to  file  an  amended  «omplaint, 
in  which  Fraucis  E.  Lynch  was  made  a  party  defendant,  and  in  which 
another  and  separate  cause  of  action  was  set  out,  in  addition  to  that 
in  the  original  complaint.     This  leave  was  granted. 

Defendant  Lincoln  excepted  to  the  order  making  Lynch  a  party,  and 
demurred  to  the  amended  complaint  upon  the'grounds  of  a  misjoinder 
of  parties  defendant,  and  an  improper  joinder  of  causes  ot  actioo. 

The  demurrer  was  overruled  by  the  court,  and  its  actioo  is  assigned 
as  error, 

1.  As  tto  the  alleged  improper  joinder  of  parti&s  defendant.  The 
amended  complaint  shows  that  the  grantors  ot  plaintiff  and  defendant 
Lincoln,  in  18C3,  conveyed  the  premises  in  question  to  defendant 
Lynch,  and  one  Martin,  in  trust,  to  be  sold,  and  the  proceeds  to  be 
divided  among  the  grantors  and  a  railroad  company  about  to  be  orflfan- 
ized,  in  certain  proportions  as  in  the  trust  deed  specified. 

The  deed  provided  that  it  should  become  void  if  the  railroad  should 
not  be  built  within  two  years  from  the  date  of  such  deed. 

The  complaint  avers  that  the  railroad  was  never  built,  that  Uartin 
has  since  died,  and  that  neither  he  nor  Lynch  have  ever  convoyed  the 
property  to  anyone. 
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A  complaint  under  section  738  of  the  codo  of 
trenttid  as  a  bill  in  equity:  Brandt  v.  Wheaton, 
The  allowauce  of  amendments  is  largely  in 
court,  and  unless  it  clearly  appears  that  sui 
abused,  to  the  prejudice  of  the  party  complain 
interfere. 

Lynch  held  the  legal  title  to  the  premises  il 
beneficial  interest  therein,  and  was  a  proper  pal 
ation  of  the  controversy. 

"  It  is  the  constant  aim  of  a  court  of  equity 
by  deciding  upon  and  settling  the  rights  of  all 
the  subject  of  the  suit,  to  make  the  performai 
court  perfectly  safe  to  those  who  are  compelled 
vent  future  litigation.  For  this  purpose  all  pe 
edited  in  the  subject  ought  generally  to  be  parti< 
or  defendants,  however  numerous  they  may  be, 
be  enabled  to  do  complete  justice  by  deciding 
rights  of  all  persons  interested:"  Mitford's  PI.  1( 
It  may  and  frequently  does  occur  that  in  co 
having  very  different  and  even  opposite  inter 
defendant. 

It  is  the  great  object  of  courte  of  equity  to  p 
and  to  settle,  if  possible,  in  a  single  suit  the  rign 
interested  or  affMted  by  the  subjoct-mattcr  in 

\Jur.,  sec.  1526. 
1  Jenkins  v.  Frink,  30  Cal.  586,  it  was  held 
one  of  several  cestuis  que  trust  to  declare  and  er 
in  relation  to  land,  all  the  beneficiaries,  or  tho; 
are  proper  parties  defendant. 

The  case  of  EejTiolds  v.  Lynch  et  al.,  decii 
reported  in  6+  Cal.  442,  1  West  Coast  Rep.  344, 
In  that  case  the  action  was  against  Lj-nch  as 
of  certain  land  under  a  deed  of  trust,  and  the 
not  shown  to  have  any  interests,  except  as  ten 
the  trustee,  and  this  court  held,  in  sustaining  a 
plaint,  that  their  posses.sion  as  tenants  at  will 
proper  or  necessary  parties  defendant ;  such  t 
said,  could  be  terminated  by  plaintiff  at  any 
deed  from  the  trustee. 

We  are  of  opinion  there  waa  no  error  in  p' 

made  a  party  defendant,  and  that  that  portion 

upon  an  improi>er  joinder  of  parties  defendant 

2.  Was  there  an  improper  joinder  of  causes 

amended  complaint  ? 

The  first  count  of  the  amended  complaint  av 
Be&iion  of  the  premises  in  question  in  plainti 
the  asnal  manner  to  aver  that  the  defendai 
"claim  some  estate  or  interest  in  tho  said  premi; 


tiff, ....  but  which  plaintiff  aver^  is  unfounded,  and  that  said  defend* 
ants  have  no  estate,  right,  cr  title,  either  at  law  or  in  equity,  in  or  to 
said  premises,"  etc.  This  is  a  cause  of  action  to  quiot  title  under  tee- 
tion  738  of  the  code  of  civil  procedure. 

This  form  of  action  is  providctd  for  under  the  chapter  lelatiae  to 
"actions  to  determine  connicting  claims  to  real  property,  and  ouwr 
provisions  relating  to  actions  concerning  real  estate," 

By  section  427  of  the  code  of  civil  procedure  "the  plaintiff  may  unite 
several  causes  of  action  in  the  same  complaint  where  they  all  arise  out 
of,"  etc.,  and  then  follow  seven  distinct  classes,  after  which  the  section 
proceeds  as  follows:  "The  causes  of  action  so  united  must  all  beloog  to 
one  only  of  these  classes,  and  must  affect  all  the  parties  to  the  action." 

The  fourth  subdivision  in  the  section  relates  to  causes  of  action 
upon  "claims  against  a  trustee,  by  virtue  of  a  contract  or  by  operation 
ot  law." 

The  cause  of  action  set  out  in  the  first  count  of  the  complaint  must 
fall  under  either  the  second  subdivision  of  section  427,  relating  to  the 
recovery  of  real  property,  or  under  the  seventh  subdivision  of  the 
same  section,  and  cannot  be  held  to  be  within  the  pun'iew  of  the  fourth 
subdivision. 

The  second  cause  of  action  sets  out  that  in  1863  certain  parties 
were  owners  of  the  premises;  that  Robert  H,  Vance  claimed  some 
equitable  interest  therein;  that  Crouse  and  Hoyt  were  in  posseseioo, 
but  without  title;  that  all  of  said  parties,  with  others,  united  in  the 
execution  of  a  deed  of  trust,  for  certain  specific  purposes,  to  defendant 
Lynch  and  one  Martin  as  trustees;  that  the  objects  of  the  trust  have 
failed;  that  Martin,  one  of  the  trustees  died;  that  defendant  Lincoln 
has  succeeded  to  any  interest  Crouse  and  Hoyt  ever  had  in  the  premises, 
and  that  plaintiff  holds  the  entire  estate  of  all  the  other  beneficiaries 
under  the  trust  deed.  He  seeks  to  have  defendant  Lynch,  the  surviv- 
ing tru.'i  tee,  convey  to  him,  etc 

This  last  count  is  essentially  a  cause  of  action  against  Lynch,  as  a 
"trustee,  by  virtue  of  a  contract,  or  by  operation  of  law,"  and  as 
such  must  be  classed  under  the  fourth  subdivision  of  section  427  code 
of  civil  procedure. 

As  causes  of  action  coming  under  these  different  classes  cannot  be 
united  in  the  same  action,  we  think  there  b  a  misjoinder  of  causes  of 
action  in  plaintiff's  amended  complaint,  and  that  the  demttrrer  for 
misjoinder  should  have  been  sustained. 

Respondent  claims  that  by  answering  the  complaint  after  his  de- 
murrer for  misjoinder  was  overruled  defendant  has  waived  the  error, 
if  any,  and  cites  Sankey  v.  Wells,  16  Nev.  271,  and  Hammersmith  v. 
Avery,  1  "West  Coast  Bep.  602,  in  the  same  court,  in  support  of  his 
contention. 

These  cases  sustain  the  position  of  respondent,  and  the  earlier  cases 
in  this  court  were  to  the  same  effect:  De  Boom  v.  Priestly,  1  Gal.  206; 
Pierce  v.  Mintum,  Id.  470;  Brooks  v.  Mintum,  Id.  481. 

The  cases  seem  to  proceed  upon  the  theory  that  if  a  demurrer  to  a 
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complaint  be  overruled,  the  demurrant,  if  he  wishes  to  make  an  issue 
of  fact,  should  ask  leave  to  withdraw  his  demurrer  and  make  an  issue 
of  fact  by  filing  an  answer,  and  that  an  answer  by  leave  will  be  treated 
as  such  withdrawal:  Fisher  v.  Scholte,  3  Iowa,  221. 

The  injustice  of  this  rule  under  our  code  must,  we  think,  on  exami- 
nation be  apparent 

If  a  complaint  improperly  joins  two  causes  of  action,  advantage  must 
be  taken  of  the  defect  by  demurrer,  or  it  is  waived. 

Suppose  a  demurrer  in  such  a  case  is  interposed  and  improperly 
overruled.  A  defendant  thus  situated  may  hesitate  to  rest  upon  his 
demurrer  lest  an  error  of  judgment  on  his  part  imperil  his  case,  and 
shut  him  out  of  a  meritorious  defense.  If,  however,  he  answers,  he  is, 
under  this  rule,  forever  precluded  from  availing  himself  of  an  error 
which  may  have  worked  nim  great  injustice. 

It  is  proper  to  say  that  merely  formal  defects  in  a  pleading  are 
waived  by  pleading  over  after  demurrer  overruled,  but  as  to  those 
which  affect  the  substantial  rights  of  the  parties,  there  is  no  inherent 
justice  in  holding  a  party  to  nave  waivea  error  by  pleading  after  a 
demurrer  interposed  oy  him  has  been  overruled,  and  such  has*  not  been 
the  later  practice  of  this  court. 

As  early  as  1857,  in  Bigelow  v.  Gove,  7  Cal.  133,  a  judgment  upon 
the  merits  was  reversed  on  account  of  the  erroneous  overruling  a 
demurrer  to  a  complaint,  which  improperly  joined  two  causes  of  action. 
In  Dyer  v.  Barstow,  60  Id.  652,  and  Brown  v.  Rice,  51  Id.  489,  demur- 
rers for  improper  joinder  of  causes  of  action  were  interposed,  overruled, 
answers  filed,  and  judgments  rendered,  which  were  by  this  court  re- 
versed upon  the  ground  of  error  in  overruling  the  demurrers. 

The  theory  that  a  party  whose  demurrer  was  overruled  was  deemed 
upon  an  answer  filed  to  have  withdrawn  the  demurrer^  was,  under  our 
system  of  pleading,  but  little  more  than  a  fiction,  and  when  the  code 
was  so  amended  that  a  party  could  both  demur  and  answer  at  the 
same  time  it  became  time  to  disregard  this  fiction  in  the  interests  of 
justice. 

It  is  next  objected  that  if  it  be  conceded  that  the  court  below  should 
have  sustained  the  demurrer,  and  that  the  error  has  not  been  waived, 
the  judgment  should  not  be  reversed,  because  appellant  was  not  injured 
thereby.    That  the  case  was  tried  upon  the  first  cause  of  action,  etc. 

We  recognize  the  doctrine  that  error  without  prejudice  is  not  a 
ground  for  reversal :  Coile  Civ.  Proa,  sea  475. 

It  seems  to  us,  however^  as  we  scan  the  testimony,  that  much  of  it 
applies  to  each  of  the  causes  of  action,  and  that  the  facts  as  found  by 
the  court  are,  a  portion  of  them,  peculiarly  adapted  to  meet  the  issues 
made  under  the  second  cause  of  action. 

Under  such  circumstances  injury  must  be  presumed  to  have  followed 
upon  the  error  of  the  court  in  overruling  the  demurrer,  based  upon 
the  ground  that  two  causes  of  action  were  improperly  united,  and  for 
this  error  the  judgment  and  order  should  be  reversed  and  the  court- 
below  directed  to  sustain  the  demurrer  to  plaintiff's  amended  complaint, 
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upon  the  second  cause  or  ground  therein  speci6ed,  viz.,  that  two  causes 
of  action  have  been  improperly  united. 

Belcheb,  C.  C,  and  Foote,  C,  concurred. 

By  the  Court.  For  the  reasons  given  to  the  foregoing  opinion  the 
judgment  and  order  are  reversed  and  cause  remanded  with  direction 
to  the  court  below  to  sustain  the  demurrer  to  plaintiff's  amended  com- 
plaint. 

Demurrer  for  MiuonntSB  or  Cacsis  or  AcnoH  is  WArvis,  in  Colondo  ud 
Navatta,  if  the  defenduit  afterward*  plewU  over:  Scholleko^  r.  Leonard,  5  W«it  Curt 
Eep.  786;  Haminertinith  v.  Aver;,  1  Id.  662;  bit  an  objection  that  the  complaint  ioa 
not  itite  facta  safficient  to  conititute  a  cause  of  aotion  ie  not:  Hall  v.  Linn,  Id,  3M; 
and  ma;  be  taken  in  the  supreme  court  for  the  fint  time:  Caldwell  v.  Ruddy,  Id.  2t5. 
An  obJGotion  that  two  causes  of  action  are  improperl;  unitod  in  one  oonnt  caooot  be 
taken  b;  demurrer:  Beruero  t.  Lu.  Co.,  3  Id.  292.  Objection  to  miajoinder  ii  waind 
anleai  taken  b;  demniror!  learned  v.  Castle,  S  Id.  IH. 


No.  9,239.  ; 

QBOROE  V.   SlLVA. 
DepartmeiU  One.    rUtd  December  tS,  1886. 

BjECTifENT^AitsWBR  Settinii  cp  Eqcitable  Detrkse — Waivkb  or  Trui.  or.— 
Where  a  defendant,  wboae  aniwer  in  an  action  of  ejectment  aets  op  an  eqaitable  dflfenH. 
does  not  ask  that  auch  defense  should  be  fint  tried,  but  asaeota  to  a  trial  of  the  whole 
MUKe,  he  cannot  object,  after  trial,  because  the  equitable  defense  was  not  fint  Uied 
before  enturinR  npon  a  trial  of  the  iwues  of  law. 

I'BiviLEOED  Couhchicatiohb—Statementh  Madi  TO  MEMBER  OF  Bar. — Statements 
made  by  parties  to  the  action  to  a  member  of  the  bar,  who  U  not  their  attan:ey  or  legal 
adviser,  are  not  privileged  oominunicatiooa. 

The  Same— Co^rrs—J DIMM 81)1:  roR  Pi.AtNTtr>~-UKPKEJDi)iciAt,  Error. — One  who, 
on  applicatioD  of  the  defendant,  is  joined  as  a  part;  plaintiff^  and  as  such  anairers  ■  croaa- 
compUint  in  an  action  of  ejectment,  i>  entitled  to  a  jadgment  for  coats  upon  findiiigs 
being  made  io  his  favor.  And  it  is  error  for  the  court  to  add  sncb  costs  to  the  amoont  ot 
the  cost-bill  of  the  original  plaintiff,  and  to  enter  judgment  for  the  fall  amooiit  aoaiust 
the  defendant.  Such  error  will  not  wartMit  a  reveraal  of  the  jodgmeol,  aa  it  ia  without 
prejudice  to  the  defendant. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Benito  county, 
entered  in  favor  of  the  plaintiff,  and  from  certain  orders  entered  agunst 
the  defendant.     The  opinion  states  the  facts. 

Brigga  &  Hawkins  and  McCroekey  is  Huchter,  for  the  appellant. 

W.  G.  Lee,  Bv/i-ehard  &  Cothran,  and  0.  B.  Momtgomery,  for  the 
respondent. 

Searls,  C.  This  is  an  action  of,  ejectment  to  recover  possesion  of 
certain  rooms,  or  portion  of  a  house'  and  lot  in  Hollister,  county  of  San 
Benito. 

Plaintiff  had  judgment,  and  defendant  appeals  aa  well  from  the 
judgment  as  from  an  order  denying  a  motion  for  new  trial,  and  from 
an  order  refusing  to  strike  out  costs. 
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The  complaint  counts  upon  a  lease  to  defendant  by  one  Maria  Iienar 
Serpa,  the  grantor  of  plaintiff,  for  a  term  of  five*  years,  from  April  15, 
1882,  at  a  nominal  rent  of  one  dollar  per  year.  The  lease  contained  a 
proviso  that  the  lessor  should  have  the  right  at  any  time  to  sell  the 
property,  and  upon  such  sale  being  made  the  lease  was  to  become  void, 
and  defendant  was  to  deliver  up  and  surrender  the  property  at  once. 

The  complaint  avers  a  sale  of  the  property  to  plaintiff,  demand,  and 
refusal  of  aefendant  to  surrender  possession,  etc. 

The  answer,  after  denying  most  of  the  allegations  of  the  complaint 
and  attacking  the  good  faith  of  the  purchase  by  plaintiff,  proceeds  by 
way  of  cross-complaint  to  set  out  that  the  property  was  purchased  in 

Sarib  with  the  funds  of  defendant,  and  a  deed  taken  in  the  name  of 
[aria  Lenar  Serpa,  for  the  joint  benefit  of  herself  and  defendant,  and 
avers  an  equitable  title  in  defendant  to  the  extent  of  one  half  of  the 
premises,  and  seeks  to  have  a  trust  in  defendant's  favor  declared  to  the 
extent  of  said  one  half  of  the  premises. 

Maria  Lenar  Serpa,  who  has  since  intermarried  with  one  Benevides, 
was,  on  petition  of  defendant,  made  a  party  to  the  action. 

The  answer  contains  some  matters  not  important  to  the  ownership 
of  the  property. 

The  cause  was  tried  by  the  court,  a  jury  having  been  expressly 
waived.  No  demand  being  made  for  a  trial  as  to  the  equitable  defenses 
set  up,  the  whole  was  tried  together,  and  the  facts  as  found  are  in  favor 
of  plaintiff  and  against  defendant  upon  all  the  material  issues  presented 
by  the  complaint  and  ^nswer  and  cross«complaint  and  answer  thereto. 

Defendant  cannot,  after  having  been  silent  when  he  should  have 
spoken,  and  after  having  thus  assented  to  a  trial  of  the  whole  cause, 
be  heard  after  trial,  to  urge  that  the  equitable  defense  should  have 
been  first  tried.  His  conduct  amounted  to  a  waiver  of  his  right  to  have 
the  court  test  the  merits  of  his  equitable  defense,  before  entering  ujK>n 
a  trial  of  the  issues  of  law. 

There  was  no  error  in  the  ruling  of  the  court  permitting  W.  G.  Lee 
to  testify.  He  was  not  the  attorney  or  legal  adviser  of  the  parties,  and 
what  ,was  said  to  him  by  them  or  either  of  them  did  not  constitute 
privileged  communications. 

There  was  ample  evidence  to  support  the  findings,  and  the  errors 
complained  of  at  the  trial  are  either  not  valid,  or  upon  questions  of  no 
importance,  the  merits  considered. 

Mrs.  Benevides  was,  on  the  application  of  defendant,  made  a  party 
plaintiff,  and  as  such  answered  the  cross-complaint  of  defendant.  The 
findings  were  in  her  favor,  and  she  was  entitled  to  have  and  recover 
her  costs  of  suit  against  the  defendant. 

She  filed  her  cost-bill  in  due  time,  which  the  court  refused  on  motion 
to  strike  out,  and  ordered  the  clerk  to  add  the  amount  thfereof,  fifty- 
five  dollars  and  fifty  cents,  to  the  cost-bill  of  plaintiff,  and  to  enter 
judgment  for  the  full  amount  against  defendant,  to  which  action 
counsel  for  defendant  excepted  in  due  form,  and  appeab  from  such 
order. 
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The  course  pursued  by  the  court  was  erroneoua  A  judgment  in  her 
favor  for  her  costs  was  the  proper  course  to  pursue. 

But  as  this  was  an  error  by  which  appellant,  who  ought  to  pay  her 
costs,  cannot  suffer,  the  judgment  will  not  for  that  cause  be  reversed 

"When  the  judgment  plainly  appears  by  the  record  to  be  right,  it 
will  not  be  reversed  for  a  technical  error  which  could  not  possibly  ha\e 
worked  any  injury  to  the  plaintiff  in  error: "  Mobile  &  Mont  R  R  v. 
Jurey,  111  U.  S.  593;  Code  Civ.  Proc.,  sec.  475. 

To  modify  the  judgment  by  directing  the  court  below  to  so  amend 
it  as  to  make  the  judgment  for  the  costs  of  Mrs.  Benevides  payable  by 
the  defendant  to  her  instead  of  to  the  other  plaintiff,  would  be  techni- 
cally correct,  but  would  not  in  the  least  benefit  the  defendant. 

The  judgment  and  orders  appealed  from  should  be  affirmed. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  orders  are  affirmed. 

Equitable  Devenses  mat  be  Intebposed  in  EjEonasNT:  Argnella  v.  Bonn,  7  West 
Coast  Rep.  408. 

Irbbgularitt  in  Mode  of  Tbial,  when  Wai wd:  See  Myws  v.  McDonaldt  8  West 
Coaet  Rep.  337;  Boston  T.  Ck>.  v.  McKenzie,  7  Id.  780. 


Ko^' 9,069. 

Bobebts  t^  ajl  V,  Donovan  et  al. 

DepartmerU  One.    F%led  December  tS,  1885, 

CotTTTTEB-CLAIM  IN  FaVOB  OF  OnE  DefENDANT—AcTION  ON  JoiNT   lilABIt^ITT. — One 

of  two  or  more  defendants  sued  on  a  joint  and  not  a  joint  and  several  liabili^,  cannot  set 
up  as  a  counter-claim  a  cause  of  action  in  his  favor  alone  against  the  plaintiff. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and  county 
of  San  Francisco,  entered  in  favor  of  the  defendants,  and  from  an  order 
denying  the  plaintiffs  a  new  trial.    The  opinion  states  the  facts. 

George  D.  Shadbume,  for  the  appellants. 

E.  P.  Cole  and  A.  N.  Drovm,  for  the  respondents^ 

Seabls,  C.  On  the  twenty-ninth  day  of  July,  1878,  plainii^  and 
defendant  Thomas  D.  Tobin  entered  into  an  agreement  in  'writing  by 
which  Tobin  became  the  agent  of  plaintiffs  in  San  Francisco  for  the 
sale  of  their  bricks,  in  such  quantities  as  they  might  deem  it  for  their 
interest  to  furnish,  said  Tobin  to  sell  on  commission,  and  to  charge 
usual  and  customary  commissions.  Tobin  was  to  account  to  and  pay 
over  from  time  to  time  to  H.  L.  Miller,  agent  of  plainti£^  cJl  moneys 
by  him  collected  on  account  of  bricks  sold,  etc 

Defendants  Donovan  and  McGrath,  as  sureties,  and  Tobin  a3  princi- 
pal, executed  to  plaintiffs  a  joint  bond  in  the  sum  of  ten  thou;sand 
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dollars,  gold  coin,  conditioned  for  the  faithful  performance  by  Tobin  of 
his  contract  with  plaintiffs. 

This  action  is  brought  to  recover  three  thousand  six  hundred  and 
sixty-two  doUai-s  and  twenty  cents  on  the  bond,  for  the  failure  by  Tobin 
to  account  and  pay  over  moneys  by  him,  averred  to  have  been  collected 
on  sales  of  brick. 

Defendant  Donovan  set  up  a  counter-claim  against  plaintiffs  for  four 
thousand  five  hundred  dollars,  claimed  as  due  Tobin  on  the  brick  trans- 
action, and  by  him  assigned  to  Donovan  before  suit  was  brought. 

The  cause  was  tried  by  the  court,  who  filed  written  findings,  upon 
which  defendants  had  judgment  for  their  costs,  except  defendant  Don- 
ovan, who  had  judgment  on  his  counter-claim  for  two  thousand  two 
hundred  and  sixteen  dollars  and  eighty-two  cents,  and  costs  of  suit. 

The  cause  is  brought  here  on  appeal  by  plaintiffs  from  the  final 
judgment,  and  from  an  order  denying  a  new  trial 

The  trial  of  the  cause  involved  an  investigation  of  lengthy  and 
somewhat  complicated  accounts,  and  as  there  was  evidence  tencfing  to 
support  the  result  arrived  at,  we  cannot  assume  to  disturb  the  findings 
of  fact.  This  being  true,  the  respondent  does  not  need,  and  the  appel- 
lants would  hardly  appreciate  the  reasons  for  the  conclusion  at  which 
we  have  arrived  as  to  the  facts,  were  we  to  give  them  in  exteTiao. 

The  point  is  made  by  appellant  that  the  balance  claimed  to  have 
been  due  to  Tobin,  by  him  assigned  to  Donovan,  and  for  which  judg- 
ment was  rendered  in  favor  of  the  latter,  was  not  a  legitimate  counter- 
claim in  this  action. 

A  counter-claim,  to  be  available  in  an  action,  "  must  be  one  existing 
in  favor  of  a  defendant  and  against  a  plaintiff,  between  whom  a  sev- 
eral judgment  might  be  had  m  the  action,  and  arising  out  of  one  of 
the  following  causes  of  action:  1.  A  cause  of  action  arising  out  of  the 
transaction  set  forth  in  the  complaint  as  the  foundation  of  the  plain- 
tiff's claim,  or  connected  with  the  subject  of  the  action;  2.  In  an 
action  arising  upon  contract;  any  other  cause  of  action  also  arising 
upon  contract  and  existing  at  the  commencement  of  the  action:  Code 
Civ.  Proc,  sec.  438. 

It  must  exist  in  favor  of  the  defendant  and  against  the  plaintiff: 
Chase  v.  Evoy,  53  Cal.  348. 

A  defendant  cannot  set  up  a  counter-claim  existing  in  favor  of 
another  person. 

The  test  is,  whether  defendant  could  have  maintained  an  indepen- 
dent action  on  the  demand :  Belleau  v.  Thompson,  33  Cal.  495. 

A  surety  cannot  set  up  a  counter-claim  existing  in  favor  of  his  prin- 
cipal against  the  plaintiff:  Gillespie  v.  Torrance,  25  N.  Y.  306;  nor 
can  a  counter-claim  in  favor  of  a  defendant  and  a  stranger  to  the 
action  be  set  up:  Hook  v.  White,  36  Cal.  299;  or  a  claim  against  tho 
plaintiff  and  another  person:  Howard  v.  Shores,  20  Id.  277;  Hobbs  v. 
Duff,  23  Id.  627. 

In  the  present  case  Donovan  and  McGrath  were  joint  obligors  upon  a 
bond  with  Tobin.     The  latter  had  a  claim  against  plaintiffs^  growing 
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out  of  transactions  under  the  contract  for  the  faithful  performaace  of 
which  they  had  become  sureties.  Tobin  assigned  his  claim  to  Dono- 
van, one  of  the  sureties,  and  his  right  to  recover  thereon  is  the  precise 
question  presented. 

The  term  counter-claim  is  broader  in  its  scope  and  meaning  than 
set-off,  and  includes  not  only  demands  which  were  the  subject  of  set- 
off and  recoupment,  but  also  in  our  state  equitable  demands.  A  set-off, 
prior  to  the  code,  could  in  most  of  the  states  only  be  interposed  where 
the  demand  was  certain,  or  capable  of  being  made  certain  by  calculation, 
and  could  not  be  sustained  for  unliquidated  damages  in  a  court  of  law. 

The  defense  of  recoupment  was  one  in  which  the  defendant  was 
permitted  in  an  action  upon  a  contract,  to  show  that  by  reason  of 
some  failure  of  the  plaintiff  on  his  part  to  perform  his  cross  obliga- 
tions under  the  contract,  defendant  had  suffered  damage,  which  he 
was  permitted  to  discount,  keep  back,  cut  off,  or  recoup  to  the  extent 
of  his  damage,  but  not  exceeding  the  demand  of  plaintiff  on  the  same 
contract     This  defense  was  allowed  at  law,  usually,  but  not  always, 
by  virtue  of  some  statutory  provision ;  its  object  being  to  avoid  cir- 
cuity of  action.     If  a  defendant  failed  to  recoup  damages  where  he 
might  do  so,  he  was  afterward  precluded  from  maintaining  an  action 
therefor,  as  he  is  now,  by  our  code,  for  counter-claims  arising  under 
subdivision  1  of  section  438  of  the  code  of  civil  procedure.    A  counter- 
claim under  said  subdivision  includes  a  cause  of  action  arising  out  of 
the  transaction  set  forth  in  the  complaint,  as  the  foundation  of  the 
plaintiff's  claim  or  connected  with  the  subject  of  the  action* 

It  has  been  held  in  New  York,  under  a  statute  precisely  like  our 
own,  that  the  term  "  transaction "  is  a  broader  one  than  "  contract" 
A  contract  is  a  transaction,  but  a  transaction  is  not  necessarily  a  con- 
tract :  Xenia  Branch  Bank  v.  Lee,  7  Abb.  N.  Y.  Pr.  372. 

We  do  not,  however,  deem  it  necessary  to  enter  upon  a  discussion  of 
the  distinctions  between  the  several  cases  provided  for  by  subdivisions 
1  and  2  of  section  438  of  the  code  of  civil  procedure,  for  the  manifest 
re&son  that  the  counter-claim  set  up  bv  defendant  Donovan  must  come 
under  one  or  the  other  of  those  provisions ;  and,  for  the  purposes  of 
the  decision,  it  matters  not  which.  If  the  counter-claim  cannot  be 
sustained,  it  must  be  for  the  reason  that  a  several  judgment  cannot 
be  had  between  defendant  Donovan  and  plaintiffs. 

The  action  is  brought  upon  the  joint  bond  of  all  the  defendants. 
Were  it  a  joint  and  several  bond,  no  difficulty  could  arise;  for  where 
the  cause  of  action  is  several  as  well  as  joint,  a  several  judgment  may 
be  entered,  without  reference  to  the  mere  form  of  action. 

So,  too,  when  the  cause  of  action  is  against  several  defendants  jointly, 
a  portion  only  of  whom  are  served,  judgment  may  be  taken  against 
those  served,  under  section  414  of  the  code  of  civil  procedure,  and  pro- 
ceedings may  afterward  be  had  in  such  cases  against  those  not  serveil, 
under  section  989,  etc.,  of  the  code  of  civil  procedure.  And  under  sec- 
tion 1543  of  the  civil  code  the  release  of  a  joint  debtor  does  not  dis- 
charge others. 
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It  is  submitted,  however,  that  where  all  of  at 
sued  and  served  with  process,  all  being  equal 
exceptional  cases,  of  which  this  is  not  one,  a  sei 
be  entered,  but  the  judgment,  like  the  demand, : 

Pomeroy,  after  discussing  at  considerable  leng 
arising  under  couater-claiius,  at  section  761  of , 
sums  up  as  follows:  "  I.  When  the  defendants 
contractors,  and  are  sued  as  such,  no  counter-chi 
able  which  consists  of  a  demand  in  favor  of  on 
When  the  defendants,  in  an  action,  are  jointl 
although  sued  jointly,  a  counter-claim,  consisting 
(^  one  or  somu  of  them,  may,  if  otherwise  withi 
posed." 

We  think  this  to  be  the  true  rule,  spplicabi 
present  case,  and  that  under  it  the  several  demao 
a  proper  counter-claim  in  the  action  against  him 
upon  a  joint  demand  against  them  aU. 

Springer  v.  Uwyer,  50  N.  Y.,  19  cited  by  ce 
is  not  in  conflict  with  the  rule  as  stated.    Tha 

Eromissory  note  against  the  maker  and  indorse: 
able  to  plaintiff. 

People  V.  Cram,  8  How.  Pr.  153,  was  a  case 
Ibbility. 

Persona  v.  Nash,  8  How.  Pr.  453.  was  also  a  ca 
liability,  and  it  weis  expressly  held  that  where 
liability,  a  defendant  severally  liable  could  avail 
his  favor. 

We  know  of  no  well-considered  ease  in  which 
one  of  two  or  more  defendants  jointly,  and  not 
liable,  has  been  permitted  to  set  up  a  counter-cla . 

It  sometime.s  occurs  that  the  very  facts  consti . 
may  be  and  are  a  defense  to  the  action,  to  the  e  ; 
plaintiff's  right  to  recover.  In  such  cases  and  :  i 
doctrine  we  have  advanced,  so  far  as  the  defonf : 
application. 

It  follows  that  the  objection  to  the  countPr-e  i 
court  below  should  have  been  sustained,  and  tl . 
order  denying  a  new  trial  should  be  reversed  am 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

By  the  Court.  For  the  reasons  given  in  the  I 
jnc^ment  and  order  are  reversed  and  the  caiu  : 
trial. 
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No.  11,127. 

Collins  u  Lean. 

Department  One.    FUed  December  S8y  1885, 

Warrant  to  Search  Person — Issuance  of— When  Authorized. — ^Neither  article  4 
of  the  amendnients  to  the  United  States  constitution,  nor  section  19  of  article  1  of  the 
state  constitution,  prohibit  the  issuance  of  a  search-warrant  of  the  person  of  an  individual 
in  a  proper  case.  Therefore,  subject  to  the  limitations  of  those  constitutions,  aud  sub- 
ject to  the  limitations  that  body  may  itself  prescribe,  it  b  within  the  power  of  the  legis- 
lature to  authorize  the  issuance  of  such  a  warrant.  This  power  has  been  exercised  by 
the  enactment  of  sections  1523  to  1542,  inclusive,  of  the  penal  code. 

The  Same — Property  mat  be  Taken  under,  although  not  on  Person— Lottert- 
TiCKETS. — Under  a  warrant,  regularly  issued,  authorizing  an  officer  to  make  immediate 
search  of  the  person  of  an  individual  for  lottery-tickets,  and  if  any  were  found  to  bring 
them  before  the  justice  of  the  peace  issuing  the  warrant,  the  officer  may,  in  the  execution 
thereof,  take  ana  remove  lottery-tickets,  the  property  of  and  in  possession  of  the  persoa 
against  whom  the  warrant  was  directed,  although  the  same  were  not  found  on  his 
person. 

The  Same — Presumption  that  Property  Taken  is  Deuybred  to  Magistrate.— 
It  is  presumed,  in  the  absence  of  a  showing  to  the  contrary,  that  the  officer  who  so  takes 
possession  of  such  lottery-tickets  delivers  them  to  the  magistrate  as  commanded  by  the 
search-warrant.  Having  done  so,  the  tickets  are  not  in  law  in  the  custody  of  the  officer, 
or  uxkler  his  control,  but  in  that  of  the  magistrate,  under  section  1536,  of  the  penal  code, 
subject  to  the  order  of  the  court,  to  which  the  proceedings  before  him  must  be  returned. 

Police  Power— Rights  of  Property  Subject  to — All  rijprhts  of  property  are  held 
subject  to  such  reasonable  and  proper  control  of  the  mode  of  its  keeping  and  use  as  may 
be  deemed  necessary  for  and  in  consonance  with  the  welfare  of  the  general  public.  And 
in  the  exercise  of  tne  police  power  vested  in  the  legislature  certain  kinds  of  property, 
when  held  or  used  so  as  to  be  injurious  to  the  general  public,  may  be  seized  and  destroyed. 
Under  article  4,  section  26,  of  the  constitution,  sections  319  to  326,  inclusive,  of  the  penil 
code,  and  order  No.  1587  of  the  board  of  supervisors  of  the  citv  and  county  of  San  Fran- 
cisco, such  rule  has  been  extended  to  the  sale  and  possession  of  lottery-tickets. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and  county 
of  San  Francisco,  entered  in  favor  of  the  defendant,  in  an  action  brought 
to  recover  damages.     The  opinion  states  the  facts. 

R,  M,  Swain,  for  the  appellant. 

Alfred  Clarke,  for  the  respondent. 

FooTE,  C.  This  is  a  controversy  submitted  without  action,  under 
section  1138  of  the  code  of  civil  procedure,  and  from  the  judgment 
therein  rendered,  which  was  in  favor  of  the  defendant,  an  appeal  is 
prosecuted  under  section  1140  of  the  code  of  civil  procedure. 

It  appears  from  the  agreed  statement  of  facts  that  on  the  third  day 
of  April,  1885,  Collins,  the  plaintiff,  was  a  merchant,  residing  and  doing 
business  as  such  in  the  city  and  county  of  San  Francisco,  and  the 
defendant  a  duly  appointed,  qualified,  and  acting  police  officer,  of  said 
city  and  county. 

Tha.t  E.  Burke  was  then  and  there  a  duly  elected,  qualified,  and  act- 
ing justice  of  the  peace  in  and  for  said  city  and  county. 

That  on  the  day  above  mentioned  the  defendant,  acting  upon  the 
information  which  he  had  received  from  one  Handly  that  the  plaintiff 
had  sold  him  (Handly)  a  lottery-ticket  on  that  day  in  said  city  and 
county,  and  was  then  and  there  engaged  in  the  business  of  selling  lot- 
tery tickets  to  divers  persons,  applied  to  K  Burke,  as  justice  of   the 
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peace  aforesaid,  for  a  search-warrant  to  be  used  for  the  purpose  of 
searching  the  plaintiff's  person;  that  the  deposition  which  he  then  and 
there  made  in  due  form  and  filed  with  said  justice,  contained  inter 
alia  this  statement:  "That  on  the  third  day  of  April,  A.  D.  1885,  at 
said  city  and  county,  certain  tickets  in  the  Louisiana  State  Lottery 
were  upon  the  person  and  in  the  possession  of  plaintiff,  with  intent  to 
use  the  same  as  the  means  of  committing  a  public  offense,  viz.,  selling 
them  for  money,"  and  prayed  for  a  warrant  to  search  for  the  same. 

That  on  such  making  and  filing  of  said  deposition,  K  Burke,  as  justice 
of  the  peace  aforesaid,  issued  urder  his  hand  a  search-warrant  in  due 
form  oi  law,  directed  (among  others)  to  any  policeman  of  said  city  and 
county,  requiring  them  to  make  immediate  search  of  the  plaintiff's 
person  for  such  lottery-tickets,  and  if  any  such  were  found,  to  bring 
them  before  him. 

That  on  the  same  day  upon  which  said  warrant  was  delivered  to  him, 
with  instructions  to  serve  the  same,  and  subsequent  to  such  delivery  and 
instructions,  the  defendant  did  search  the  person  of  the  plaintiff,  but 
failed  to  find  any  lottery-tickets.  But  that  after  such  searching  and 
before  he  left  the  room  or  place  where  such  search  was  made,  he  dis- 
covered a  package  of  one  hundred  such  tickets,  all  of  which  were  the 
property  of  and  in  the  possession  of  the  plaintiff^  that  the  defendant 
took  and  carried  them  away  for  the  purpose  of  using  them  as  evidence 
against  plaintiff  in  a  future  prosecution,  on  the  charge  of  aiding  in 
and  getting  up  and  drawing  a  lottery.  That  he  had  no  warrant  to 
search  the  store  of  plaintiff,  nor  did  he  search  the  same.  That  after 
such  event  the  tickets  were  no  longer  required  as  evidence,  and  plaintiff 
demanded  that  they  be  returned  to  him,  which  defendant  refused,  on 
the  ground  that  they  should  be  retained  to  prevent  plaintiff  from  com- 
mitting a  public  offense,  viz.,  selling  them. 

It  is  urged  by  the  appellant  that  the  judgment  of  the  court  below 
was  erroneous,  for  the  reason  that  defendant  could  not  legally  apply 
for  and  obtain  the  search-warrant,  because  he  had  no  personal  knowledge 
of  the  facts  showing,  or  tending  to  show,  that  plaintiff  had,  or  was 
about  to  commit  a  public  offense. 

That  the  warrant  was  invalid,  and  the  defendant  had  no  right  to 
take  the  tickets  from  plaintiff's  store,  as  the  warrant  did  not  name  it 
as  the  place  to  be  searched,  but  specified  that  the  search  must  be  of  the 
plaintiff's  person. 

That  the  plaintiff,  who  claimed  the  lottery-tickets  as  his  property, 
could  not  bo  deprived  thereof  without  due  process  of  law,  and  there- 
fore the  defendant  could  not  lawfully  retain  them  for  the  purpose  of 
preventing  the  commission  by  the  plaintiff  o£  a  public  offense. 

The  defendant  was  informed  that  the  plaintiff  had  the  tickets  in  his 
possession;  he  was  an  oflScer  of  the  law,  whose  plain  duty  it  was  to 
suppress  crime  if  he  lawfully  could;  he  acted  on  this  information  in 
good  faith,  believing  it  to  be  true,  and  the  result  showed  his  belief  to 
be  well  founded.  The  fact  that  the  tickets  when  found  were  under 
the  counter  in  the  room  where  the  plaintiff  then  was,  and  where  he 
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did  business,  did  not  render  it  at  all  improbable  that  upon  perceiving 
himself  the  object  of  suspicion,  he  had,  subsequent  to  the  issuance  of 
the  warrant,  and  before  being  searched,  removed  the  tickets  from  his 
person  and  thrown  or  placed  them  where  they  were  found.  And  the 
officer  was  undoubtedly  justified  in  making  the  complaint  and  obtaining 
,  the  warrant. 

Under  article  4  of  the  amendments  to  the  constitution  of  the  United 
Staj^es  it  is  provided  that  no  search-warrant  shall  issue  but  upon  prob- 
able cause,  supported  by  oath  or  affirmation,  and  particularly  describ- 
ing the  place  to  be  searched  and  the  person  or  things  to  be  seized.  To 
the  same  effect  is  section  19  of  article  1  of  our  state  constitution. 

As  we  read  those  instruments,  we  do  not  find  existent  therein  any 
prohibition  against  the  issuance  of  a  search-warrant  of  the  person  of 
an  individual  in  a  proper  case.  Therefore,  subject  to  the  limitations 
of  those  constitutions,  and  subject  also  to  the  conditions  that  body  may 
itself  have  prescribed,  it  is  within  the  power  of  our  state  legislature  to 
authorize  the  issuance  of  such  a  warrant  And  this  power  it  has  exer- 
cised by  the  enactment  in  the  penal  code  of  sections  1523  to  1542  in- 
clusive. 

The  deposition  upon  which  the  warrant  was  issued,  and  the  warrant 
itself,  are  in  due  form  of  law,  and  conform  both  to  constitutional  and 
statutory  requirements. 

The  warrant  was  therefore  valid,  and  authorized  the  defendant  to 
execute  it.  Although  it  did  not  authorize  the  defendant  to  search  the 
store  or  premises  of  the  plaintiff,  it  did  authorize  him  to  seize  the  lot- 
tery-tickets specified  therein,  if  found  in  the  plaintiffs  possession. 

The  agreed  statement  of  facts  shows  the  tickets  which  are  the  sub- 
ject of  this  action,  and  taken  by  the  defendant,  and  which  may  be  pre- 
sumed to  have  been  removed  by  the  plaintiff  from  his  person  and  placed 
where  found,  after  the  issuance  of  the  search-warrant,  were  the  plain- 
tiffs property,  and  in  his  immediate  possession,  and  that  defendant 
made  no  search  for  them  anywhere,  save  on  the  plaintiff's  person. 

To  admit  that  he  could  not  take  them  into  his  possession  under  such 
circumstances  would  be  to  say  that  the  plaintiff,  af  tier  he  saw  the  defend- 
ant coming  into  his  store,  might  have  stepped  to  the  back  of  his  coun- 
ter, taken  the  tickets  out  of  his  pockets  secretly  and  dropped  them  there- 
under, and  the  defendant  would  not  have  been  authorized,  even  when 
searching  the  plaintiff,  at  that  spot,  to  stoop  down  and  pick  them  up. 

Conceding  all  that  the  plaintiff  claims  as  to  the  tickets  being  his 
property,  and  that  he  cannot  be  deprived  of  them  as  such  without  due 
process  of  law  under  most  circumstances,  yet,  nevertheless,  it  is  firmly 
settled  bv  the  law  that  all  rights  of  property  are  held  subject  to  such 
reasonable  and  proper  control  of  the  mode  of  its  keeping  and  use  as 
may  be  deemed  necessary  for,  and  in  consonance  with,  the  welfare  of 
the  general  public.  And  in  the  exercise  of  the  police  power  vested  in 
the  legislature,  under  our  state  constitution,  certain  kinds  of  property, 
when  held  or  used  so  as  to  be  injurious  to  the  general  public,  may  be 
seized  and  destroyed. 
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Under  article  4,  section  26,  of  that  constitution,  the  legislature  is  pro- 
hibited from  authorizing  lotteries  for  any  purpose,  and  is  directed  by 
that  clause,  which  is  mandatory  upon  it,  to  pass  laws  prohibiting  the 
sale  of  tickets  for  anything  in  the  nature  of  a  lottery.  That  body  has 
acted  in  the  premises,  as  shown  by  the  sections  of  the  penal  code,  319 
to  326  inclusive,  and  by  order  No.  1587  of  the  board  of  supervisors  of 
the  city  and  county  of  San  Francisco  the  mere  possession  of  such 
tickets  is  made  a  misdemeanor,  and  all  such  laws  should  receive  a  lib- 
eral construction,  with  a  view  to  carry  out  the  constitutional  policy. 

The  defendant,  therefore,  was  right  in  taking  the  tickets  before  the 
magistrate  as  commanded  by  the  search-warrant,  under  sections  1523, 
1529,  penal  code,  and  he  is  presumed  to  have  done  so  in  the  absence  of 
any  showing  to  the  contrary.  Having  so  done,  they  are  not  in  law  in 
his  custody  or  under  his  control,  but  m  that  of  the  magistrate,  under 
section  1536,  penal  code,  subject  to  the  order  of  the  court  to  which  the 
proceedings  before  him  must  be  returned. 

The  acts  of  the  defendant  complained  of  being  in  accordance  with 
law,  the  plaintiff  has  no  cause  of  action  against  him,  and  the  judgment 
of  the  court  below  should  be  affirmed. 

Belcher,  C.  C,  and  Seabls,  C,  concurred. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is  affirmed.  

Search-warrants,  JusTmcAXioir  of    OwnoxA  under:  See  Chipman  v.  Bates,  40 
Am.  Dec.  663,  and  note  666. 


No.  8864. 

McNally  et  al.  v.  C!onnolly. 

In  Bank.    FUed  December  i^9, 1886. 

AcnoH  fOR  Possession  of  Pbrsonaltt— Demand  when  Neoessart. — ^In  an  action  to 
recover  personal  property,  or  its  value,  where  it  appears  that  the  property  came  lawfully 
into  the  possessioD  of  the  defendant,  a  demand  and  refusal  to  deliver  must  be  shown. 
If  the  original  possession  is  acquired  by  tort,  no  demand  previous  to  the  institution  of  the 
action  is  necessary. 

The  Same — Demand  when  Necessary  bt  Judgment  Purchaser. — Judgment  debt- 
ors whose  real  property  has  been  sold  under  execution  may  lawfully  retain  possession 
thereof,  after  the  time  for  redemption  has  expired,  until  the  execution  purchaser  has  de- 
manded to  be  let  into  possession.  And  until  such  demand  the  execution  purchaser  can- 
not maintain  an  action  to  recover  possession  of  fixtures  removed  by  the  judgment 
debtors. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the.  defendant,  and  from 
an  order  denying  the  plaintiffs  a  new  trial.  The  opinion  states  the 
facts. 

Charles  F.  HarUon  and  W.  G.  Flint,  for  the  appellants.. 

M.  MuUanyy  for  the  i*espondent. 
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Seari^,  C.  This  is  an  action  to  recover  possession  of  certain  personal 
property  if  possession  can  be  had,  and  if  not,  tha  value  thereof. 

Defendant  had  judgment,  from  which,  and  from  an  order  denying  a 
new  trial,  plaintiflls  appeal. 

In  1876  Owen  Connolly,  the  defendant,  took  a  lease  of  a  lot  of  land 
on  Fourth  street,  near  Berry,  in  the  city  of  San  Francisco,  for  a  term 
which  was  to  expire  January  1,  1881.  There  was  a  brick  buildinsf 
upon  the  lot,  but  which  did  not  cover  the  whole  of  it.  Connolly  paid 
his  rent  in  full  for  the  term,  formed  a  copartnership  with  Charles  D. 
Wheat,  and  as  such  copartners,  under  the  firm  name  of  Connolly  & 
Wheat,  they  proceeded  to  place  upon  said  lot  of  land  an  engine,  boUer, 
and  machinery  for  a  flouring-mill,  which  machinery  is  the  subject- 
matter  of  the  controversy  in  this  action. 

The  engine  and  boiler  were  erected  in  a  wooden  building  adjoining 
the  brick  structure,  and  the  motive  power  was  communicated  there- 
from to  the  machinery  by  means  of  a  shaft,  or  shafts,  extending  into 
and  through  the  brick  sti-ucture. 

The  foundation  for  the  engine  and  boiler  was  made  by  sinking  tim- 
bers in  the  ground  from  six  inches  to  two  feet,  upon  which  a  brick 
foundation  was  built,  and  the  bed  of  the  engine  was  placed  upon  the 
brick-work  and  fastened  to  the  wooden  foundation  beneath  by  bolts 
and  screws. 

The  mill-stones  were  bolted  fast  to  the  floor.  Pieces  of  timber  were 
ut  in  the  brick  walls  and  bolted  through  in  the  upper  part  of  the 
uilding,  to  which  the  machinery  was  att^hed. 

The  whole  machinery  seems  to  have  been  securely  attached  to  the 
building,  and  to  have  been  solid  and  substantial,  bu^  was  secured  and 
fastened  usually  by  bolts  and  screws,  which  could  be  removed  with- 
out material  injury  to  the  building,  while  some  bridges  were  bolted 
directly  to  the  walls  of  the  building. 

The  principal  difference  in  securing  the  machinery  from  that  ordinarily 
pursued  consisted  in  using  bolts  with  screws,  instead  of  nails.  The  ma- 
chinery was  by  this  means  securely  fastened  to  the  building  and  was  solid. 

The  machinery  was  placed  in  the  buildings  with  the  understanding 
that  the  tenant  should  be  at  liberty  to  remove  it,  and  with  that  end  in 
view,  it  was  substantially  attached  to  the  realty,  but  with  bolts  and 
screws,  in  order  that  it  might  be  severed  with  the  least  possible  injury 
to  the  realty. 

In  1877  plaintiffs  herein  brought  an  action  against  Connolly  &  Wheat 
to  recover  two  thousand  nine  hundred  and  sixty-six  dollars  and  sixteen 
cents,  and  caused  a  writ  of  attachment  to  issue,  which  was  levied  upon 
the  right,  title,  and  interest  of  defendants  in  and  to  the  lot  of  land  and 
premises  so  leased  as  aforesaid. 

The  sheriff,  also,  by  direction  of  plaintiffs,  at  the  same  time  attached 
the  machinery  now  in  controversy  as  personal  property. 

Plaintiffs  had  judgment,  and  thereafter  caused  an  execution  to  iss\i(», 
under  which  the  sheriff  levied  upon  the  real  estate  or  lot  ha\nng  the 
mill  and  machinery  thereon,  and  afterward,  on  the  nineteenth  day  of 
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October,  1877,  sold  the  same  in  due  form  as  real  estate,  plaintiffs  be- 
coming the  purchasers,  and  no  redemption  having  been  had,  said  plain- 
tiffs, on  the  fourth  day  of  May,  1878,  received  a  sheriff's  deed  in  due 
form  of  said  land  and  premises. 

Defendant  Connolly  having,  prior  to  the  expiration  of  the  lease,  re- 
moved the  machinery,  or  most  of  it,  this  action  was  brought. 

A  demand  of  possession  by  plaintiffs  from  defendant  is  averred  to 
have  been  made  on  the  thirty-first  day  of  December,  1880. 

The  answer  denies  specifically  that  any  demand  for  delivery  of 
possession  was  ever  at  any  time  made,  and  the  court  finds  that  no  de- 
mand was  in  fact  ever  made.  We 'have  examined  the  record  in  vain 
for  evidence  of  a  demand. 

In  an  action  to  recover  personal  property,  or  its  value,  where  it 
appears  that  the  property  came  lawfully  into  the  possession  of  the 
deiendant,  a  demand  and  refusal  to  deliver  must  be  shown:  Bacon  v. 
Robson,  53  Cal.  399. 

If  the  original  possession  of  property  is  acquired  by  tort,  no  demand 
previous  to  the  institution  of  a  suit  is  necessary:  Sargent  v.  Sturm,  23 
Cal.  359;  Wellman  v.  English,  38  Id.  583. 

Defendant  Connolly,  as  the  lessee  of  the  premises  or  lot  of  land  upon 
which  the  mill  and  machinery  were  erected,  was  lawfully  in  possession. 
He  and  his  copartner  caused  the  machinery  to  be  placed  in  the  buildings, 
and  owned  and  possessed  it  until,  by  the  sale  under  execution  and  fail- 
ure to  redeem,  the  title  passed,  by  sheriff**s  deed,  to  the  plaintiffs. 

If  the  machinery  was  not  attached  to  the  realtv  so  as  to  pass  by  a 
sale  of  such  realty  plaintiffs  acquired  no  right  to  it,  for  they  sold  the 
interest  of  defendants  as  real  estate,  and  not  as  personal  property. 

Treating  it,  then,  as  real  property,  the  plaintiffs  were  entitled,  upon 
presentation  of  their  sheriff's  deed,  to  be  let  into  possession.  Until 
they  did  so  the  defendant  might  lawfully  remain  in  the  enjoyment  of 
the  property. 

They  never  demanded  delivery  or  possession,  and  defendant  being 
thus  lawfully  in  possession  was  not  guilty  of  the  unlawful  detention 
necessary  to  support  an  action  until  by  demand  and  refusal  his  deten- 
tion became  wrongful. 

It  follows  from  this  view  of  the  case  that  plaintiffs  were  not  in  a 
position  at  the  date  of  suit  brought  to  maintain  an  action,  and  the 
judgment  and  order  in  favor  of  defendant  should  be  affirmed. 

Belcher,  CT  C,  and  Foote,  C,  concurred. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  affirmed._ 

NECEssmr  of  Demand,  Generally  before  Action :  See  Kelson  v.  Bostwick,  40 
Am.  Dec.  310,  and  note  313;  in  actions  of  trover:  Magee  ▼.  Scott,  55  Id.  49,  and  note  51. 
In  an  action  bya  principal  against  an  agent,  for  money  had  and  received,  a  demand  must 
be  averred:  5  West  Coast  B^p.  621.  No  demand  is  necessary,  in  an  action  to  recover 
poflsession  of  personalty,  where  the  original  taking  was  unlawful,  although  the  defendant 
came  into  the  possession  without  any  imputation  of  fraud,  or  intention  of  wrong:  Suries 
V.  Sweeney,  3  Id.  509;  nor  is  it  necessary,  in  an  action  by  the  owner  of  property,  sold 
under  execution  against  another,  if  at  the  time  of  the  levy  the  property  was  not  in  pos- 
session of  the  execution  debtor:  Stone  v.  O'Brien,  4  Id.  243. 
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No.  9,046. 

Harmon  et  al.  v.  Ashmead  et  al. 

In  BanL    lUed  December  30, 1886. 

Mechanic's  Lien — Fobeclosure— Pleading— Bubden  ot  Proof. — ^In  an  action  to 
foreclose  a  mechanic's  lien,  a  denial  in  the  answer  of  an  allegation  in  the  complaint  that 
the  interests  or  claims  of  the  defendants  were  subordinate  and  subject  to  the  lien  of  the 
plaintiff  does  not  cast  on  him  the  burden  of  proving  that  allegation.  If  the  defendants 
nad  stated  facts  showins  that  their  claim  was  not  subordinate  or  subject  to  the  lien  of 
the  plaintiff  they  would  have  had  the  affirmative  of  the  issue.  It  was  their  bosinen 
when  thus  called  upon  to  disclose  the  nature  of  their  claims.  By  not  doing  so  they  can 
occupy  no  better  position  than  they  would  if  they  had  done  so. 

The  Same — Defendant,  when  has  Affibmative.— ^Oonceding  that  such  denial  raised 
an  issue,  it  was  one  of  which  the  defendants  iiad  the  affirmative,  and  if  they  introdace 
no  evidence  to  support  it  the  court  is  justified  in  finding  that  their  claim  was  subordinate 
and  subject  to  the  plaintiff's. 

The  Same— Statement  in  Lien — Ck)MPLETiON  of  Building. — It  is  unnecessary  to 
state  in  a  lien  that  a  building,  in  the  construction  of  which  materials  have  been  fumiuied 
and  labor  performed,  has  be^  completed. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and  comity 
of  San  Francisco,  entered  in  favor  of  the  plaintiffs,  and  from  an  order 
denying  the  defendant  a  new  trial.  This  was  an  action  to  foreclose  a 
mechanic's  lien.  The  complaint  alleged  that  the  defendants,  other  than 
Ashmead,  were  mortgagees.  The  opinion  in  department  is  reported  in 
6  West  Coast  Rep.  487. 

Cowdery  &  McGvicheon,  and  William  H,  Fifidd,  for  the  appellants. 

E,  8.  Pillsbury,  for  the  respondents. 

Sharpstein,  J.  The  denial  in  the  answer  of  the  allegation  in  the 
complaint  that  the  interests  or  claims  of  the  defendants  answering 
were  subordinate  and  subject  to  the  lien  of  the  plaintiff  did  not  c&st 
on  him  the  burden  of  proving  that  allegation.  If  the  defendants  in 
their  answer  to  that  aUe^ation  had  stated  facts  which  showed  that 
their  claim  was  not  subordinate  or  subject  to  the  lien  of  the  plaintiff, 
they  would  have  had  the  affirmative  of  the  issue.  And  it  was  their 
''business  when  thus  called  upon  to  disclose"  the  nature  of  their  daim: 
Anthony  v.  Nye,  30  CaL  401.  By  not  doing  so  they  certainly  occupy 
no  better  position  than  they  would  if  they  had  done  so. 

Conceding  that  the  denial  of  the  defendants  raised  an  issue,  we 
think  it  was  one  of  which  they  had  the  affirmative,  and  as  they  intro- 
duced no  evidence  to  support  it,  the  court  was  justified  in  finding  that 
their  lien  was  subordinate  and  subject  to  the  plaintiff's. 

It  is  stated  in  the  lien  and  alleged  in  the  complaint  that  the  defend- 
ant Ashmead  agreed  to  pay  for  the  materials  furnished  by  plaintiff, 
upon  the  completion  of  the  building.  And  it  is  further  alleged  in  the 
complaint  that  at  the  date  of  the  commencement  of  this  action  the 
building  had  not  been  completed;  and  that  said  defendant  did  not 
intend  to  complete  it;  and  that  he  had  notified  plaintiff  to  that  effect 
Thereupon  the  sum  which  said  defendant  had  agreed  to  pay  for  said 
materials  doubtless  became  due. 

It  is  unnecessary  to  state  in  a  lien  that  a  building,  in  the  canstmc- 
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tion  of  whiqji  materials  have  been  furnished  and  labor  performed,  has 
been  completed.  But  the  lien  filed  in  this  case  did  so  state.  That  was 
doubtless  done  for  the  purpose  of  showing  that  the  sum  which  the 
owner  had  agreed  to  pay  for  said  materials  had  become  dua  The  sum 
had  become  due  but  not  for  that  reason.  There  was  a  misstatement 
but  not  of  a  material  fact  In  either  event  the  sum  claimed  would  be 
due  was  due.  And  that  was  the  material  fact.  Whether  due  for  the 
reason  stated  in  the  lien  or  for  the  one  stated  in  the  complaint,  the 
rights  of  the  parties  would  be  the  sama  The  law  was  sufficiently 
complied  with,  and  nothing  more  should  be  required. 

We  think  the  name  of  the  owner  of  the  premises  is  stated  in  the  lien 
as  fully  as  the  law  required  it  to  be. 

In  other  respects  wo  think  the  liens  filed  were  substantially  in  con* 
formity  with  the  statuta 

Judgment  and  order  affir];ned. 

McEee,  Thornton,  and  Myrick,  JJ.,  concurred 


Mechakicb'  Liens — Examples  of  Sufficicnct  and  iNSumcxxNOT  of  Statkmsnts  in: 
See  Wheeler  v.  Port  Blakeley  Mill  Co.,  2  West  Coast  Rep.  555;  Malter  v.  Falcon  Mining 
Co.,  1  Id.  514;  Arata  v.  Tellnriam  etc.  Mining  Co.,  3  Id.  151;  Merchant  v.  Hnmiston,  7 
Id.  452;  Hobbs  v.  Spiegelberg,  5  Id.  327. 

Mechanic's  Lien  must  be  Filed  after  Completion  of  Building:  Perry  ▼.  Brainard, 
8  West  Coast  Rep.  429. 


No.  8,535. 

Lafargue  et  al.  v,  Harrison  et  al. 

In  Bank.    Filed  December  SO,  1886. 

Letter  of  Credit  Defined— General  and  Special  Leitkr. — A  letter  of  credit  may 
be  defined  to  be  a  letter  of  request  whereby  one  person  requests  some  other  person  to 
advance  money  or  give  credit  to  a  third  person,  and  promises  that  he  will  repay  or  guar- 
antee the  same  to  the  person  making  the  advancement.  It  is  called  a  general  letter  of 
credit  when  it  is  addressed  to  all  persons  in  general,  requesting  such  advance  to  a  third, 
and  a  special  letter  of  credit  when  addressed  to  a  particular  person  by  name. 

The  Same— Liability  of  Writer  under  General  Letter. — When  addressed  to  all 
persons  it  is  in  effect  a  request  made  to  any  person  to  whom  it  may  be  presented,  and  any 
one  may  accept  and  act  upon  the  proposition  contained  in  it,  ana  when  he  does  so  that 
which  before  was  indefinite  and  at  large  becomes  definite  and  fixed.  A  contract  imme- 
diately springs  up  between  the  person  making  the  advancement  and  the  writer  of  the 
letter,  and  it  is  tnenceforward  tne  same  thing  in  legal  effect  as  though  the  name  of  the 
former  had  been  inserted  in  the  letter  in  the  l^ginnins. 

The  Same — Liability  of  Writer  under  Special  Letter. — And  the  same  legal  effect 
folio*.,  action  by  the  person  to  whom  a  special  letter  of  credit  is  addressed.  He  has  the 
right  to  act  upon  it,  and  when  he  accepts  the  letter  placed  in  his  hands  by  the  person  for 
whoso  benefit  it  was  written,  and  gives  him  credit  in  compliance  with  it,  there  springs 
from  the  letter  and  its  acceptance  a  distinct  contract,  whicn  is  auxiliary  to  the  principal 
contract  between  the  person  for  whose  benefit  the  letter  was  written  and  the  2>er8on  to 
whom  it  was  addressed,  which  is  binding  upon  the  writer  of  the  letter.  And  this  writer 
is,  upon  the  de&tult  of  the  debtor,  liable  to  those  who  gave  credit  in  accordance  with  its 
terms. 

The  Saxe — Case  in  Judgment. — In  1877  John  Mel  k.  Sons,  beinc  engaged  in  a  general 
commission  business  in  tiie  city  of  San  Francisco,  having  a  branch  house  in  the  city  of 
Bordeaux,  France,  and  doing  their  banking  business  with  the  plaintiffs,  obtained  from  the 
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defendants,  then  doing  baainess  under  the  n&me  and  style  of  Falkner,  Bell|  &  Ca ,  a  letter 
of  credit,  as  foUir*;  s:  "San  FrauciBco,  Sept.  20,.  1877.  The  Merchants'  Banking  Company 
of  London  (Limited),  112  Gannon  street,  London — Dear  Sirs:  At  the  request  of  Messrs. 
John  Mel  &  Sons  of  this  city,  we  hereby  authorize  Messrs.  A.  Lafargne  &  Co.  of  Bordeaux 
to  draw  on  you  at  sixty  days'  sight  for  our  account,  to  the  amount  of  three  thousand  pounds 
sterling  (£3,000).  All  drafts  must  be  drawn  at  Bordeaux,  and  be  accompanied  oy  due 
advice.  This  credit  to  be  in  force  for  twelve  months  from  October  31,  1877,  to  Octo- 
ber 31,  1878.  We  are,  dear  sir,  yours  faithfully,  Falkner,  Bell,  &  Co."  HM,  that  the 
proposition  fairly  deducible  from  the  language  of  such  letter  was  a  promise  on  the  part 
of  the  defendants  to  guarantee  the  credit  of  Mel  &  Sons  for  twelve  months,  from  October 
31,  1877,  until  October  31,  1878,  to  the  amount  of  three  thousand  pounds  sterling,  and 
for  that  to  authorize  Lafargue  &  Co.  at  Bordeaux,  to  draw  on  the  Merchants'  Bank  of 
London  (Limited)  for  their  account,  by  sixty  days'  sight  draft  or  drafts,  the  same  to  be 
drawn  at  Bordeaux;  that  upon  the  acceptance  of  such  proposition  by  Lafargue  &  Co.  a 
contract  was  created  between  them  and  the  writers;  and  that,  upon  the  dishonor  of  drafts 
drawn  by  them  on  the  Merchants'  Bank  of  London,  in  conformity  with  such  letter  of 
credit,  the  defendants  were  liable. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and  county 
of  San  Francisco,  entered  in  favor  of  the  plaintiffs,  and  from  an  order 
denying  the  defendants  a  new  trial    The  opinion  states  the  facta 

WUaon  Jh  Wilson^  for  the  appellants^     . 

McAllister  &  BergiUy  for  the  respondents. 

FooTE,  0.  From  the  record  in  this  action  it  appears  that  in  the  year 
1877  John  Mel  &  Sons,  being  engaged  in  a  general  commission  business 
in  the  city  of  San  Francisco,  having  a  branch  house  in  the  city  of  Bor- 
deaux, France,  and  doing  their  banking  business  with  Lafargue  &  Co.» 
the  plaintiffs  in  this  action,  obtained  from  the  defendants,  then  doing 
business  under  the  name  and  style  of  Falkner,  Bell,  &  Co.,  a  letter  of 
credit,  as  follows: 

"San  Francisco,  Sept.  20, 1877. 

"The  Merchants'  Banking  Company  of  London  (LiMrrED),  112 
Cannon  Street,  London — Dear  Sirs:  At  the  request  of  Messrs.  John 
Mel  &  Sons  of  this  city,  we  hereby  authorize  Messrs.  Lafargue  &  Co. 
of  Bordeaux  to  draw  on  you  at  sixty  days'  sight  for  our  account,  to 
the  amount  of  three  thousand  pounds  sterling  (£3,000). 

"All  drafts  must  be  drawn  at  Bordeaux,  and  be  accompanied  by  due 
advice.  This  credit  to  be  in  force  for  twelve  months  from  thirty-first 
October,  1877,  to  thirty-first  October,  1878. 

"  We  are,  dear  sirs,  yours  faithfully,  Falkner,  Bell,  &  Co." 

Of  the  issuance  thereof  Lafargue  &  Co.  and  the  bank  above  men- 
tioned were  duly  advised.  Mel  &  Sons  deposited  the  letter  in  the 
Imnk  of  Lafargue  &  Co.,  as  a  guaranty  or  security  for  advances  that 
might  be  made  by  that  bank  to  them,  and  upon  the  faith  and  credit  of 
such  guaranty,  and  of  another  on  the  part  of  some  ladies,  the  relatives 
of  the  Mels,  which  was  also  at  the  same  time  so  deposited,  Lafai^ue  & 
Co.,  between  the  times  mentioned  in  the  letter  of  credit  as  the  period 
during  which  it  was  to  remain  in  full  force  and  effect,  made  advances 
to  Mel  &  Sons  the  sum  of  ninety-nine  thousand  six  hundred  and  forty- 
five  francs  and  sixty  centimes,  equivalent  to  the  sum  of  nineteen 
thousand  two  hundred  and  thirty-one  dollars  and  fifty-three  cents  of 
the  money  of  the  United  States  of  America,  of  which  sum  the  other 
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guarantors  above  mentioned  paid  plaintiffs  thirty  thousand  francs, 
leaving  unpaid  sixty-nine  thousand  six  hundred  and  forty-five  francs 
and  sixty  centimes,  equivalent  to  the  sum  of  thirteen  thousand  four 
hundred  and  forty-one  dollars  and  fifty-four  cents  in  money  of  the 
United  States. 

On  the  tenth  day  of  October,  1878,  on  the  faith  of  the  said  letter 
of  credit,  and  for  liabilities  contemplated  by  the  parties  at  the  time  of 
the  issuance  thereof,  the  plaintiffs  drew  a  bill  of  exchange,  which, 
translated  into  the  Englinh  language,  reads  as  follows : 

"Bordeaux,  Oct.  10, 1878. 
B.  P.  £3,000. 
"At  sixty  days*  sight  pay  on  the  single  of  exchange  to  our  order  the 
sum  of  three  thousand  pounds  sterling,  value  received  by  us,  which 
charge  according  to  the  letter  of  credit  of  Messrs.  Falkner,  Bell,  &  Co., 
dated  San  Francisco,  September  20,  1877. 

(Signed)  •     "A.  Lafargue  &  Co. 

"  The  Merchants'  Banking  Co.  of  London^(limited),  112  Cannon  Street, 
London." 

This  draft  the  pleadings  admit  to  have  been  accompanied  by  a  letter 
of  advice  and  notice.  It  was  presented  on  the  fourteenth  of  October, 
1878,  to  the  London  Bank  for  acceptance,  which  was  refused.  On  the 
sixteenth  of  December,  1878,  it  was  presented  to  that  bank  for  pay- 
ment, which  was  also  refused.  Thereupon  it  was  protested  for  tx)th 
non-acceptance  and  non-payment.  Lafargue  &  Co.  brought  this  action 
to  recover  from  the  defendants  the  amount  of  that  draft,  basing  their 
demand  upon  the  obligations  imposed  upon  Falkner,  Bell,  &  Co.  by 
virtue  of  the  terms  of  the  letter  of  credit. 

Judgment  for  the  amount  claimed  was  rendered  in  favor  of  the  plain- 
tiffs, the  defendants  entered  their  motion  for  a  new  trial,  and  it  was 
denied.  From  the  order  made  in  the  premises  and  the  judgment  the 
defendants  appealed. 

Letters  of  credit  are  general  or  special,  and  whether  one  partakes  of 
the  characteristics  of  the  former  or  the  latter  class  depends  upon  the 
reasonable  construction  to  be  placed  upon  the  language  specially  em- 
ployed therein. 

Daniel  on  Negotiable  Instruments,  at  page  666,  vol.  2,  savs:  "A  let- 
ter of  credit  may  be  defined  to  be  a  letter  of  request,  whereby  one 
person  requests  some  other  person  to  advance  money  or  give  credit  to 
a  third  person,  and  promises  that  he  will  repay  or  guarantee  the  same 
tc  the  person  making  the  advancement.  It  is  called  a  general  letter 
of  credit  when  it  is  s^dressed  to  all  persons  in  general,  requesting  such 
advance  to  a  third,  and  a  special  letter  of  credit  when  addressed  to  a 
particular  person  by  name. 

"  When  addressea  to  all  persons  it  is,  in  effect,  a  request  made  to  any 
person  to  whom  it  may  be  presented,  and  any  one  may  accept  and  act 
upon  the  proposition  contained  in  it,  and  when  he  does  so,  that  which 
before  was  indefinite  and  at  large  becomes  definite  and  fixed.    A  con- 

So.  107-6 
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tract  immediately  springs  up  between  the  person  making  the  advance- 
ment and  the  writer  of  the  letter,  and  it  is  thenceforward  the  same 
thing  in  legal  effect  as  though  the  name  of  the  former  had  been 
inserted  in  the  letter  in  the  beginning:"  Birchhead  v.  Brown,  5  Hill, 
643. 

And  the  same  legal  effect  follows  action  by  the  person  to  whom  a 
special  letter  of  credit  is  addressed.  He  has  the  right  to  act  upon  it, 
and  when  he  accepts  the  letter  placed  in  his  hands  by  the  person  for 
whose  benefit  it  was  written,  and  gives  him  credit  in  compliance  with 
it,  therfi  springs  from  the  letter  and  its  acceptance  a  distinct  contract, 
which  is  auxiliary  to  the  principal  contract,  between  the  person  for 
whose  benefit  the  letter  was  written  and  the  person  to  Vhom  it  was 
addressed  which  is  binding  upon  the  writer  of  the  letter.  And  this 
writer  is,  upon  the  default  of  the  debtor,  liable  to  those  who  gave  credit 
in  accordance  with  its  terms:  Civ.  Code,  sec.  2860. 

It  is  contended  by  coun3el  for  the  defendants  that  the  one  in  hand 
is  a  special  letter  of  credit,  and  that  no  privity  exists  betweeji  the 
writera  thereof  and  the  plaintiffs. 

The  question,  then,  to  be  determined  is,  whether, or  not  the  proposal 
or  proposition  contained  in  that  letter  was  intended  to  be  made;  or, 
what  is  the  same  thing  in  legal  effect,  could  from  its  verbiage  reason- 
ably be  construed  to  \^  intended  to  be  made  to  Lafargue  &  Co. 

"  To  construe  the  words  of  such  instrument  with  wise  and  technical 
care  would  not  only  defeat  the  intentions  of  the  parties,  but  render 
them  too  tmsafe  a  basis  to  rely  on  for  extensive  credits,  so  often  sought 
in  the  present  active  business  of  commerce  throughout  the  world:" 
Lawrence  v.  McCalmont,  2  How.  426. 

We  must  look,  then,  at  the  letter  itself,  and  give  to  its  terms  and 
the  language  employed  a  reasonable  interpretation  according  to  the 
intent  of  the  parties,  as  disclosed  by  the  instrument,  read  in  the  light 
of  surrounding  circumstances  and  the  purposes  for  which  it  was  mada 
If  there  is  anything  ambiguous  in  it,  it  should  be  taken  most  strongly 
against  the  parties  who  have  induced  Lafargue  &  Co.  to  act  upon  and 
give  credit  to  their  supposed  intent:  Belloni  v.  Freeborn,  63  N.  Y. 
383. 

What  was  the  proposition  fairly  deducible  from  the  language  of  that 
letter?    It  is  this: 

We  guarantee  the  credit  of  Mel  &  Sons  for  twelve  months,  from 
October  31,  1877,  until  October  31, 1878,  to  the  amount  of  three  thou- 
sand pounds  sterling,  and  for  that  amount  we  authorize  Lafargue  & 
Co.,  at  Bordeaux,  to  draw  on  the  Merchants'  Bank  of  London  (^Lim- 
ited) for  our  account  by  sixty  days'  sight  draft  or  drafts,  the  same  to 
be  drawn  at  Bordeaux. 

In  other  words,  Falkner,  Bell,  &  Co.  said  to  Lafargue  &  Co.,  Give  Mel 
&  Sons  credit  in  your  bank  to  the  extent  of  three  thousand  pounds, 
and  draw  for  it  draft  or  drafts  at  Bordeaux  upon  the  Merchants*  Hank 
of  London  (Limited),  and  we  will  guarantee  their  acceptance  and  pay- 
ment at  that  bank,  provided  they  are  drawn  at  sixty  days'  sightC  &re 
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accompaDied  wiuh  dno  advice  an'l  notice  to  that  bank,  ^ 
between  the  thirty-first  of  Oetoljjr,  1877,  and  the  same' 
This  proposition  thus  made  and  accepted  by  Lafar^ue  \ 
think,  sufiScient  to  create  a  contract  between  the  wriLcra  1 
&Ca 

If  A  say^  to  B,  Advance  so  ranch  money  to  C  and  I  wi 
it  is  an  original  promise,  and  if  the  money  in  paid  upon  tl 
it  has  been  always  held  an  obligatory  promise:  Townsley 
Pet  182. 

Where  the  evidence  showed  the  credit  to  have  bsen  gri 
faith  of  a  letter  by  the  person  for  whom  the  letter  was  ini 
Justice  Marshall  said: 

"The  writing  was  certainly  intended  by  the  defendad 
credit  to  another.  The  defendants  are  bound  by  every 
moral  rectitude  and  good  faith  to  fulfill  the  expectations 
thus  raised,  and  which  induced  the  plaintiffs  to  part  withj 
erty:"  Lawrason  v,  Majson,  3  Cranch,  492. 

If  one  of  two  must  suffer,  it  should  be  the  one  from  wl 
injury  results. 

If  I^argue  &  Co.,  acting  in  good  faith,  had  a  right  rt 
infer  from  the  language  of  Falkner,  Bell,  &  Co.'s  letter  tha 
authorized  to  give  credit  to  Mel  &  Sons,  as  they  did,  at 
drafts  specified  in  that  instrument  would  be  paid  by  the  1* 
then  common  justice  requires  the  defendants  should  mak< 
guaranty,  and  since,  by  their  act  in  revolcii^  the  letter  o 
bank  failed  to  pay  the  plaintiffs'  draft,  they  should  assume 
the  bank  and  pay  it. 

There  is  no  case  which  we  have  had  citod  to  us,  or  wh 
been  enabled  to  find,  which  in  all  respects  is  similar  to  tl . 
consideration.  But  that  which  most  closely  resembles  it  is 
Morrison,  2  Met.  3S1. 

There  a  Boston  merchant  was  indebted  to  some  mercbani  ■ 
bnrg,  Sweden,  and  procured  from  the  agent  in  Boston  of 
hoase  in  London  a  letter  of  credit,  as  follows: 

"Boston,  Mart 
"Messrs.  Moreison,  Chtder,  &  Co.,  London:  Mr.  Jol 
of  this  city,  having  rcquestod  that  a  credit  may  be  open  ■ 
for  his  account  in  favor  of  Messrs.  D,  Carnegie  &  Co.  of  ' 
for  threp  thuiisftinl  iiouu.]^  ^t.'iliii-,  I  h.iw  fts^urrd  him  tl  i 
will  be  accorded  by  you  on  the  u.sual  term.^  ami  couiiitioi] 
fully,  your  obedient  servant,  FRANCIS  J. 

The  London  bankers  were  advised  of  the  issuance  of  tl  : 
that  it  would  bo  forwarded  to  Caniegie  Sc  Co.,  and  it  Wi  ; 
to  them  by  the  party  in  whose  favor  it  was  written,  and 
them  "to  value  for  the  amount  of  three  thousand  poum  ■ 
ifcW  si^ht,  and  paas  the  same  to  his  credit." 

_llelying  upon  this  lettor  of  cretlit,  Carnegie  &  Ca,  and  i' 
^ithitfi  terms,  drew  a  bill  on  the  London  bankers,  which  w  , 


for  acceptsDce  and  payraeDt,  and  both  refused.  Carnegie  &  Co.  tben 
instituted  on  action  to  recover  the  amount  of  that  draft,  basing  their 
right  of  recovery  on  the  letter  of  credit 

The  defendants  alleged  that  they  were  under  no  obligation  to  pay 
Carnegie  Sc  Co.;  that  no  contract  existed  between  them. 

Chief  Justice  Shaw  said  upon  that  point,  among  other  things:  "The 
objection  to  such  an  action  and  the  grounds  of  toLs  defense  are,  that 
the  immediate  parties  to  the  transaction  were  Bradford  (the  person  in 
whose  favor  the  letter  was  written)  on  the  one  side,  and  the  defend- 
ants on  the  other;  that  to  this  transaction  the  plaintiffs  were  strangers, 
and  that  aa  Bradford  acquired  some  right  under  it,  and  bad  a  remedy 
upon  it  against  the  defendants,  their  contract  must  be  deemed  to  be 
n^e  with  him,  and  not  with  the  plaintiffa 

"  But  this  position  presupposes  that  the  same  instrument  may  not  con- 
stitute a  contract  between  the  original  parties,  and  also  between  one  or 
both  of  them  and  others,  who  may  subsequently  assent  to  and  become 
interested  in  its  execution;  an  assumption  quite  too  broad  and  unlim- 
ited, which  the  law  does  not  warrant.  In  a  common  bill  of  exchange 
the  drawer  contracts  with  the  payee  that  the  drawee  will  accept  the 
bill;  with  the  drawee,  that  i£  be  does  accept  and  pay  the  bill  he,  the 
drawer,  will  allow  the  amount  in  uccount,  if  he  has  funds  in  the  draw- 
ee's hands;  otherwise,  that  he  will  reimburse  him  the  amount  thus  paiil 
He  also  contracts  with  any  person  who  may  become  indorsee  that  ho 
will  pay  him  the  amount  if  the  drawee  does  not  accept  and  pay  tha 
bill.  The  law  creates  the  privity.  So  in  the  familiar  case  of  muney 
had  and  received,  if  A  deposits  money  with  B  to  the  use  of  C,  the  latter 
m^  have  an  action  against  B,  thougn  they  are  in  fact  strangers.  But 
if  0,  not  choosing  to  look  to  B  aa  his  debtor,  calls  upon  A  to  pay  hiin, 
notwithstanding  such  deposit  (as  he  may),  and  A  pays  him,  A  shall 
have  an  action  against  B  to  recover  back  the  money  deposited,  if  not 
repaid  on  notice  and  demand.  The  law,  operating  upon  the  act  of  the 
parties,  creates  the  duty,  establishes  the  privity,  and  implies  the  prom- 
ise and  obligation  on  which  the  action  is  founded:  Hall  v.  Marston,  17 
Mass.  575." 

On  page  403, 2  Uetcalf,  the  learned  judge  continues  as  follows:  "The 
court  are  of  opinion  that  the  promise  of  the  defendants  made  by  the 
letter  of  credit  in  the  present  case  comes  within  the  principle  of  the 
cases  cited.  Bradford  was  indebted  to  the  plaintiffs,  and  was  desirous 
of  paying  them;  and  he  must  resort  to  some  mode  of  remittance.  He 
had  funds,  either  in  cash  or  credit,  with  the  defendants,  and  entered 
into  a  contract  with  them  to  pay  a  sum  of  money  for  him  to  the  plain- 
tiffs. And  upon  the  faith  of  that  undertaking  he  forebore  to  adopt 
other  measures  to  pay  the  plaintiffs'  debt.  He  gave  the  plaintiffs  notice 
of  what  he  had  done,  and  sent  them  the  instrument  as  authentic  evi- 
dence of  the  fact.  They  assented  to  and  afGrmed  it,  as  an  act  done  in 
their  behalf,  and  gave  the  defendants  notice  thereof,  and  confommbly 
to  the  terms  of  the  letter  of  credit  drew  their  bills  on  the  defendants. 
The  refusal  to  accept  was  a  breach  of  the  promise  thus  made,  and   in 
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the  event  that  happened  (the  insolvency  of  Bradfori)  the  plaintiffs 
lost  their  debt  It  would  be  in  vain  feo  say  that  this  promise  was  not 
made  for  the  benefit,  or  (according  to  the  terms  of  some  of  the  cases) 
for  the  interest  of  the  plaintiffs,  ^e  result  shows  that  by  a  compliance* 
with  the  plain,  literal  terms  of  their  promise  on  the  part  of  the  defend- 
ants, the  plaintiffs  would  have  received  their  debt.  By  a  refusal  to 
perform  that  promise  they  have  lost  it.  They  are  thererore  damnified 
to  the  full  amount  of  the  sum  for  which  the  credit  was  given." 

To  much  the  same  effect  is  the  reasoning  of  the  courts  in  Russell  v. 
Wigffin,  2  Story,  213;  Lonsdale  v.  The  Lafayette  Bank  of  Cincinnati, 
18  Oriio,  126;  Barney  v.  Newcomb,  9  Gush.  59;  Scott  v.  Pilkington,  15 
Abb.  Pr.  281. 

We  have  examined  with  great  care,  and  much  admiration  for  their 
research,  perspicuity  of  expression,  and  strength  of  argument,  the 
various  briefs  of  the  distinguished  counsel  in  this  cause. 

We  rise  from  their  study  profoundly  impressed  with  the  belief  that 
the  plaintiffs,  from  the  terms  of  the  letter  of  credit  under  consideration, 
had  a  legal  right  to  expect  that  the  drafts  drawn  by  them  on  the  Lon- 
don bank  would  be  paid  by  that  bank,  or  that  this  failing,  the  defend- 
ants must  make  gooa  to  them  the  loss  thus  incurred,  as  they  had  prom- 
ised. 

"By  a  refusal  to  perform  that  promise"  on  the  part  of  the  defend- 
ants, the  plaintiffs  lost  their  debi 

"They  are  therefore  damnified  to  the  full  amount  of  the  sum  for 
which  the  credit  was  given." 

We  perceive  no  prejudicial  error  in  the  record,  and  the  judgment  and 
order  should  be  affirmed. . 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  are  affirmed. 

Letter  of  Credit,  Limit  of:  See  Union  Bank  of  Louisiana  v.  Coster,  53  Am.  Dec. 
280,  and  note  289.  As  to  continuing  guaranties  in  general,  and  examples  of,  see  Scott  v. 
Hyatt,  60  Id.  485;  Lowe  v.  Beckwith,  58  Id.  659;  Menard  v.  Scudder,  56  Id.  610,  and 
note  619:  Fellows  v.  Prentiss,  45  Id.  484,  and  note  492;  Rapelye  v.  Bailey,  13  Id.  49. 


No.  8,209. 

Martin  et  al  u  Walker  et  al. 

Department  Two     Med  December  SO,  1886. 

Partition — Conveyance  Pendente  Lite — Statute  of  Ltmitations. — An  action  for 
partition  of  certain  lands,  including  the  land  in  controversy,  was  commeDoed  against 
the  defendant  and  others  in  1860,  and  was  determined  in  1877.  Pending  such  action  the 
defendant  W.  conveyed  to  the  plaintiffs  an  undivided  part  of  the  land  claimed  by  him. 
The  plaintifis  did  not  becomeparties  to  the  partition  proceedings.  In  1878  the  plaintiffs 
demanded  of  the  defendant  W.  to  be  let  into  possession  of  the  land  allotted  to  him  iu  the 
partition  suit.  This  the  defendant  refused.  Held^  that  the  statute  of  limitations  did  not 
commence  to  run  against  the  plaintiffs  until  such  demand  and  refusal. 


Appeal  from  a  juigment  of  the  superior  court  o£  Marin  coudt, 
entered  in  favor  of  the  defendants,  and  from  an  order  denying  the 
plaintiffs  a  new  trial     The  opinion  states  ths  facta. 

E.  8.  Lippitt  and  G.  V.  Grey,  for  the  appellants. 

A.  W.  Thompson,  for  the  respondents. 

Morrison,  C  J.  Ejectment  for  lands  embraced  within  the  ranclio 
Laguna  de  San  Antonio,  in  Marin  county,  California.  The  lands  in  con- 
troversy are  a  portion  of  the  tract  of  land  included  in  the  partition  fioit 
of  Gates  V.  Salmon,  commenced  in  the  year  1860  and  finally  determined 
in  the  fourth  district  court  March  28,  1877-  In  the  partition  suit  re- 
ferred to,  the  lands  described  in  the  complaint  in  this  action  were  set 
apart  and  allotted  to  Walker,  the  defendant  in  this  action,  who  was 
Uso  a  party  defendant  in  the  suit  for  partition  of  the  rancho. 

The  plaintiSs  here  claim  title  aa  tenants  in  common  with  Walkei 
under  certain  deedi^  executed  by  him  to  them  and  their  grantors,  and 
the  defendant  Walker,  he  being  in  fact  the  only  defendant  in  the  case, 
claims  to  own  the  lands  in  severalty,  by  virtue  of  a  long  adverse 
and  exclusive  occupancy  and  possession  of  the  same.  Defendant's  plea 
of  the  statute  of  limitations  was  sustained  by  the  court  below,  and 
this  is  the  only  question  presented  for  consideration  on  appeal. 

On  the  trial  the  defendant  testified  as  follows:  "I  know  the  land 
described  in  my  answer  in  the  case  of  Gates  v.  Salmon,  ....  and  also 
that  described  in  the  complaint  in  this  action.  The  land  described  in 
this  complaint  is  the  same  thing  as  that  described  in  that  answer.  I 
have  occupied  that  land  for  over  twenty  years.  No  one  has  occupied 
it  with  me.  Neither  of  the  plaintiffs  have  ever  had  possession  oF  any 
of  that  land.  The  land  is  fenced  both  by  an  exterior  and  a  cross  fence. 
I  have  used  the  whole  of  the  land  for  farming  and  grazing.  The  de- 
scription in  the  answer  includes  the  old  Potrero,  which  I  occupied  for 
a  number  of  years,  and  sold  off  to  Davis  and  another,  and  it  also  in- 
cludes the  first  five  described  tracts  in  the  complaint.  I  ain't  going  to 
be  too  sure  about  that,  I  want  you  to  understand;  but  I  think  th&t  at 
the  time  that  description  in  the  answer  was  made  that  I  owned  that 
Potrero.  I  would  not  be  too  positive  about  it,  however.  I  owned 
special  locations  14  and  12  when  the  partition  suit  was  commencetl, 
and  at  the  time  I  became  a  member  of  the  league  the  tract  described 
as  No.  1  in  the  complaint  was  within  the  boundaries  of  special  loca- 
tion No.  14,  and  the  tract  described  as  No.  2  in  the  complaint  was 
within  the  boundaries  of  special  location  No.  12." 

And  the  following  were  the  findings  of  the  court: 

"  2.  In  the  year  1865  plaintiffs  and  defendant  Walker  were  tenants 
in  common  in  a  certain  large  tract  of  land  called  the  rancho  Laguna 
de  San  Antonio,  each  having  an  undivided  interest  therein.  Of  this 
rancho,  the  land  described  in  the  complaint  is  a  parcel, 

"  3.  The  defendant  Walker,  in  1865,  ousted  plaintiff  from  said  par- 
cel, took  exclusive  possession  thereof  adversely  to  plaintifls  and  all 
other  persons,  claimed  to   own  the  same  in  severalty,  and  has   ever 
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dince  then  continuously  remained  and  now  is  in  the  exclusive  posses- 
sion thereof,  adversely  to  plaintiffs  and  all  other  persons,  and  has  ever 
since  then  claimed  and  now  claims  to  be  the  owner  thereof  in  severalty. 

"  4.  Of  the  facts  that  Walker  had  so  ousted  them  from  said  parcel, 
that  he  claimed  to  own  the  same  in  severalty,  that  he  had  taken  the 
exclusive  possession  thereof  adversely  to  plaintiffs  and  all  other  per- 
sons, the  plaintiffs  herein  were  notified  in  the  year  1865,  and  they 
have  ever  since  then  been  aware  that  he  ivas  in  the  exclusive  posses- 
sion thereof,  adversely  to  plaintiffs  and  all  other  persons,  and  claimed 
to  be  the  owner  thereof  in  severalty. 

**  From  the  foregoing  facts,  as  conclusions  of  law,  the  court  finds 
that  plaintiffs  ought  not  to  take  anything  hj  this  action,  but  that 
defendants  should  have  judgment  herein  against  plaintiffs  for  their 
costs  of  suit,  and  judgment  is  so  ordered." 

It  was  also  shown  that  the  plaintiff  Martin,  on  the  twenty-fifth  day 
of  May,  1878,  made  a  demand  of  Walker  to  be  let  into  the  possession 
of  the  land  in  controversy  in  the  following  language : 

"Petaluma,  May  25, 1878. 

"To  K  W.  Walker,  Esq.:  I  hereby  demand  to  be  let  into  possession 
of  the  property  hereinafter  described,  by  virtue  of  a  deed  made  and 
executed  by  you  to  me,  dated  August  24,  1864,  and  conveying  one 
forty-first  part  of-  the  rancho  Laguna  de  San  Antonio,  and  also  a  deed 
made  and  executed  by  vou  to  William  Bobson,  dated  August  24, 1864, 
conveying  one-eightieth  part  of  said  rancho,  said  Bobson  having  con- 
veyed the  same  to  me  by  deed,  dated  August  26, 1864.  I  make  this 
demand  as  tenant  in  common  with  you  in  said  land  now  in  your  pos- 
session, and  to  the  extent  of  my  said  interest  in  said  rancho,  the  same 
having  been  set  apart  to  you  by  a  decree  made  and  entered  in  the  dis- 
trict court  of  the  fourth  judicial  district  of  Calif omia  in  the  case  of 
Gates  v.  Salmon  and  others,  in  connection  with  your  interests  in  said 
rancho.  Said  lands  comprising  our  joint  tenancy  are  described  as  fol- 
lows: 

"The  tracts,  lots,  and  parcels  of  land  known  and  designated  upon 
the  partition  map,  and  in  the  decree  of  partition  of  said  rancho,  made 
and  entered  in  the  fourth  district  court,  as  tracts  Nos.  1, 2, 3, 4,  5,  6,  and 
7  of  L.  W.  Walker's  subdivision  of  said  rancho,  containing  one  thousand 
six  hundred  and  forty-six  acres.  C.  Martin." 

.    The  demand  was  refused  by  the  defendant  Walker. 

The  plaintiff  offered  in  evidence  on  the  trial  a  deed  from  Walker,  the 
defendant,  to  William  Robson,  dated  August  24, 1864,  for  a  part  of  the 
land  sued  for.  A  deed  from  Walker  to  Charles  Martin  and  Giuliano 
Moretti,  bearing  date  August  24,  1864,  for  a  portion  of  the  premises; 
also  a  deed  from  Robson  and  Moretti  to  Charles  Martin  dated  Au- 
gust 24,  1864,  and  a  deed  from  Martin  to  Moretti..  These  last-named 
deeds  were  for  a  portion  of  the  lands  sued  for. 

As  already  remarked,  the  only  question  before  us  is  the  correctness 
of  the  judgment  sustaining  the  defendant's  plea  of  the  statute  of  lim- 
itations. 


We  are  of  the  opinion  that  the  evidence  was  not  sufficient  to  establish 
the  plea  of  the  stAtute  of  limitations.  The  partition  case  of  Gates  t. 
Salmon  was  commenced  in  1860,  and  did  not  end  until  the  year  1877. 
The  defendant  Walker  was  a  party  to  that  proceeding,  and  while  it  was 
pfnding  deeded  an  undivided  part  of  the  land  claimed  by  him  to  the 
plaintiff.  The  plaintiffs  did  not  become  parties  to  the  proceeding  in 
partition. 

We  think  the  statute  of  limitations  did  not  commence  to  run  until 
the  demand  was  made  by  Martin  in  1878  to  be  let  into  possession  as  a 
co-tenant  with  the  defendant.  The  action  was  brought  in  1879,  so  that 
live  years  had  not  run  from  such  refusal  and  ouster  before  the  action 
was  brought  We,  therefore,  think  the  statute  had  not  run,  and  the 
judgment  and  order  below  should  be  reversed.     It  is  ao  ordered. 

Mtbice  and  Sh^bpstein,  JJ,,  concurred. 


ly  BE  Shtth  v.  Lma. 
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SirmiART  Pbooeidino  td  RiuoVk  OrnCER. — The  luniinsry  proce«diii{^  provided  bj 
MCtioD  772  of  the  peiwl  cuds  are  aimed  at  certain  public  afficen  aa  auch,  with  the  object 
of  removJDg  them  from  office,  and  when  they  ceaw  to  hold  office  they  are  no  longer 
amenable  to  auch  proceeding. 

The  SAUK—DEFECTiVit  iNroKMATiON. — An  ioformatioD  mider  «uch  Kctian  ii  defective 
if  it  cannot  be  determined  therefrom,  with  certainty,  whether  the  defendant  la  aonffbt  to 
be  charged  with  "charging  and  collecting  illegal  faea  for  aerricee  rendered"  or  with 
refusal  or  negtect  to  perionn  the  official  duties  pertaining  to  bia  uflice;  or  when,  treated 
as  an  information  for  charging  illegal  fees,  it  fails,  except  by  way  of  recital,  to  ahow  that 
such  feea  wore  iiJegat  or  were  collected;  or  when  there  is  no  charge  that  the  defendant 
knowingly,  willfally,  or  corruptedly  charged  and  collected  illegd  fee*  or  neglected  to 
perform  any  official  duty. 

Appeal  from  a  judgment  of  the  superior  court  of  Los  Angeles  county, 
entered  in  favor  of  the  defendant.     The  opinion  states  the  facts. 

U.  Smith,  for  relator  and  appellant 

K.  A.  Ling,  for  the  respondent. 

Hearls,  C.  The  defendant,  R  A,  Ling,  was  a  justice  of  the  peace  in 
and  for  Los  Angeles  township,  county  of  Los  Angeles,  from  Januiuy, 
1883,  to  January  5,  1885. 

This  is  a  proceeding  under  section  772,  of  the  penal  code,  which 
relates  to  the  offense  of  "  charging  and  collecting  ill^^  fees  "  by  oflS- 
cers,  and  for  the  refusal  or  neglect  to  "  perform  the  official  duties  per- 
taining to  his  office." 

The  information,  which  was  filed  after  the  defendant  ceased  to  be 
an  office-holder,  is  quite  lengthy  and  contains  so  many  statements  of 
fact  by  way  of  recital  only,  and  so  much  that  is  indemiibe  and  uncer- 
tain that  we  shall  not  attempt  a  synopsis  of  the  facts. 

Defendant  moved,  the  court  to  set  aside  the  information  upon  several 
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grounds.     The  motion  was  granted  and  judgment  rendered  in  favor  of 
defendant. 

The  accusation  or  information  was  defective  in  these  respects: 

1.  It  cannot  be  determined  therefrom,  with  any  certainty,  whether 
defendant  is  sought  to  be  charged  with  "  charging  and  collecting  illegal 
fees  for  services  rendered  "  or  with  refusal  or  neglect  to  perform  the 
official  duties  pertaining  to  his  office  as  a  justice  of  the  peace. 

2.  Treated  as  an  information  for  charging  illegal  fees,  it  fails  except 
by  way  of  recital  to  show  that  such  fees  were  either  illegal,  or  that 
they  were  collected. 

3.  There  is  no  charge  that  defendant  knowingly,  willfully,  or  cor- 
ruptly charged  and  collected  illegal  fees,  or  neglected  to  perform  any 
official  duty:  Triplett  v.  Munter,  50  CaL  644. 

4.  Defendant's  term  of  office  having  expired  January  6,  1885,  and 
the  accusation  not  having  been  filed  until  May,  1885,  defendant  was 
not  an  officer  at  the  date  of  the  institution  of  the  proceedings. 

The  summary  proceedings  provided  by  section  772  of  the  penal  code 
are  aimed  at  officers  as  such,  and  result,  where  the  defendant  is  found 
guilty,  in  his  being  deprived  of  his  office. 

The  statute  also  provides  that  a  judgment  of  five  hundred  dollars 
shall  be  entered  in  favor  of  the  informer. 

This  last  provision  was  no  doubt  inserted  as  an  inducement  for  per- 
sons having  knowledge  of  official  guilt  to  institute  proper  complaint, 
and  the  fine  is  but  a  sequence  of  the  paramount  object  of  the  statute, 
viz.,  the  removal  from  office  of  incumbents  who  knowingly,  willfully, 
and  corruptly  use  their  official  position  as  a  medium  for  extortion  and 
wrong. 

There  are  other  modes  provided  in  the  criminal  laws  for  the  punish- 
ment of  crimes  and  misdemeanors,  whether  committed  by  public  or 
private  citizens. 

This  particular  statute  seems  to  be  aimed  at  certain  public  officers  as 
such,  with  the  definite  and  fixed  object  of  removing  them  from  office, 
and  when  they  cease  t-o  hold  office,  they  are  no  longer  the  subjects  of 
a  prosecution  having  for  its  main  object  the  depriving  them  of  that 
which  they,  as  ex-officers,  do  not  possess. 

There  are  other  objections  to  the  accusation,  but  we  deem  those 
already  referred  to  conclusive  of  the  case. 

The  judgment  of  the  court  below  should  be  affirmed. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

By  the  Court.  For  the  reasons  gi^en  in  the  foregoing  opinion  the 
judgment  is  affirmed. 
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appellant  will  pay  the  amount  directed  to  be  paid  by  such  judgment 
or  the  part  of  such  amount  as  to  which  said  judgment  is  affirmed,  if 
affirmed  only  in  part,  and  all  costs  which  may  be  awarded  against  the 
appellant  upon  said  appeal. 

"And  that  if  the  appellant  does  not  make  such  payment  within 
thirty  (30)  days  after  the  filing  of  the  remittitur  from  the  supreme 
court  in  the  court  from  which  said  appeal  is  taken,  judgment  may  be 
entered  in  said  action  on  motion  of  the  respondent,  in  her  favor, 
against  the  undersigned  sureties  for  such  amount,  together  with  the 
interest  that  may  be  due  thereon,  and  the  damages  and  costs  which 
may  be  awarded  against  the  appellant  on  said  appeal. 

"And  whereas  the  said  defendant  is  about  to  appeal  to  the  said  supreme 
court  of  the  state  of  California,  from  the  order  or  judgment  made  and 
entered  by  said  superior  court  in  said  action  on  Februaiy  16,  A.  D. 
1885,  against  the  defendant,  requiring  him  to  pay  to  plaintiff,  or  her 
order,  on  or  before  March  9,  A.  D.  1885,  the  sum  of  seven  thousand  five 
hundred  dollars  ($7,500)  as  alimony,  and  the  further  sum  of  two  thou- 
sand five  hundred  dollars  (S2,500)  on  or  before  April  8,  A.  D.  1885,  and 
two  thousand  five  hundred  dollars  ($2,500)  on  or  before  the  eighth  day 
of  each  and  every  month  thereafter  as  alimony  in  said  action,  and  fur- 
ther requiring  the  defendant  to  pay  as  counsel  fees  in  said  action,  on  or 
before  March  9,  A.  D.  1885,  the  sum  of  fifty-five  thousand  dollars 
($55,000),  apportioned  among  and  payable  to  the  several  counsel  of 
plaintiff  as  in  said  order  or  judgment  is  designated,  and  further  direct- 
ing execution  to  issue  pursuant  to  section  1007  of  the  code  of  civil  pro- 
cedure of  the  state  of  California,  in  default  of  the  payment  of  said 
sums  or  any  of  them,  as  in  said  order  specified. 

"  Now,  therefore,  in  consideration  of  the  premises,  and  of  said  appeal 
from  said  order  or  judgment,  we,  the  undersigned,  Lloyd  Tevis  of  the 
city  and  county  of  San  Francisco,  state  of  California,  and  R  J.  Bald- 
win of  the  same  place,  do  hereby  jointly  and  severally  undertake  and 
promise,  on  the  part  of  the  appellant,  that  the  said  appellant  will  pay 
all  damages  and  costs  which  may  be  awarded  against  him  on  the  said 
appeal,  or  on  a  dismissal  thereof,  not  exceeding  three  hundred  dollars 
($300),  for  which  amount  we  acknowledge  ourselves  jointly  and  sev- 
erally bound. 

"And  whereas  the  appellant  is  desirous  of  staying  the  execution  of 
the  said  order  or  judgment  directing  the  payment  by  him  of  alimony 
and  counsel  fees  as  aforesaid,  and  every  part  thereof,  we,  the  under- 
signed sureties,  do  further,  in  consideration  thereof,  and  of  the  premises* 
jointly  and  severally  undertake  and  promise,  and  do  acknowledge  our- 
selves further  jointly  and  severally  bound  in  the  sum  of  three  hundred 
and  five  thousand  dollars  ($305,000),  being  double  the  amount  named 
in  said  order  or  judgment,  and  directed  to  be  paid  on  or  before  March 
9,  A.  D.  1S85,  and  also  double  the  amoimt  of  all  alimony  awarded  to 
the  plaintiff,  and  directed  to  be  paid  to  her  for  the  full  period  of  three 
years  from  the  said  ninth  day  of  March,  A.  D.  1885,  and  that  if  the 
said  order  or  judgment  for  alimony  and  counsel  fees  appealed  from,  or 
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sum  of  fifty-five  thousand  dollars  counsel  fees  and  the  sum  of  twenty- 
five  hundred  dollars  per  month  to  the  plaintiff  as  alimony  from  the 
eighth  day  of  January,  1885,  and  directing  execution  to  be  issued  there- 
for pursuant  to  section  1007  of  the  code  of  civil  procedure  of  the  state  of 
California,  unless  the  sum  of  sixty- two  thousand  five  hundred  dollars 
($62,500)  be  paid  on  or  before  the  ninth  day  of  March,  1885,  and  from 
every  part  thereof. 

"And  that  on  the  appeal  from  the  judgment  herein  declaring  a  mar- 
riage to  exist  between  the  said  plaintiff  and  said  defendant  and  award- 
ing other  relief,  the  said  supreme  court  will  be  asked  to  review  and  set 
aside  the  order  for  the  payment  of  money  above  referred  to,  made  and 
entered  herein  on  the  sixteenth  day  of  Februaiy,  A.  D.  1:885,  and  every 
part  thereof." 

The  second  paragraph  of  this  notice  refers  to  the  rule  directing  the 
payment  of  alimony  and  counsel  fees  above  mentioned.  This  notice  of 
appeal  is  amply  sufficient  and  is  in  compliance  with  section  040  of  the 
code  of  civil  procedure.  It  is  no  less  sufficient  because  notice  of  appeal 
from  a  judgment  between  the  same  parties  and  in  the  same  case  is  em- 
braced in  tne  same  paper,  nor  because  the  defendant  as  a  measure  of 
precaution  has  inserted  in  the  notice  the  last  paragraph,  referring  to 
the  order  directing  the  payment  above  mentioned.  This  paragraph  is 
surplusage,  which  does  no  injury.  Utile,  per  inutile  non  vitiatur: 
Broom's  Legal  Maxims,  603. 

The  undertaking  on  appeal  from  the  order  above  mentioned  is  also 
in  the  record  which  comes  to  this  court.     The  following  is  a  copy  of  it: 

"Whereas,  William  Sharon,  the  defendant  in  the  above-entitled 
action,  is  about  to  appeal  to  the  supreme  court  of  the  state  of  Cal- 
ifornia from  the  judgment  made  and  entered  against  him  in  said  action 
in  the  said  superior  court  on  February  19,  A.  D.  1885,  in  favor  of  Sarah 
Althea  Sharon,  plaintiff  in  said  action,  declaring  a  marriage  to  exist 
between  said  plaintiff  and  defendant,  and  awarding  her  other  relief  and 
for  costs  of  the  action. 

"Now,  therefore,  in  consideration  of  the  premises,  and  of  said  appeal 
from  said  judgment,  we,  the  undersigned,  Lloyd  Tevis  of  the  city  and 
county  of  San  Francisco,  state  of  California,  and  E.  J.  Baldwin  of  the 
same  place,  do  hereby  jointly  and  severally  undertake  and  promise  on 
the  part  of  the  appellant  that  the  said  appellant  will  pay  all  damages 
and  costs  which  may  be  awarded  against  him  on  the  said  appeal,  or 
on  a  dismissal  thereof,  not  exceeding  three  hundred  dollars  ($300),  foi 
which  amount  we  acknowledge  ourselves  jointly  and  severally  bound 

"And  whereas  the  applicant  is  desirous  of  staying  the  execution  ol 
said  judgment  for  costs,  we,  the  undersigned  sureties,  do  further,  in 
consideration  thereof,  and  of  the  premises,  jointly  and  severally  under- 
take and  promise  and  do  acknowledge  ourselves  further  jointly  and 
severally  bound  in  the  further  sum  of  three  thousand  dollars  ($3,000), 
being  more  than  double  the  amoimt  of  money  or  costs  awarded  to 
Baid  plaintiff  by  said  judgment,  and  that  if  the  said  judgment  appealed 
from,  or  any  part  thereof,  be  affirmed,  or  the  appeal  be  dismissed,  the 
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Green  and  Jackson  were  parties,  and  a  contest  arose  between  Webb 
on  the  one  hand  a:nd  Oreen  and  Jackson  on  the  other.  This  contest 
was  tried  by  the  court  withoat  a  jury,  and  resulted  in  a  special  decis- 
ion and  judjjment  in  favor  of  Webb  against  the  other  parties  just 
named  (Green  and  Jackson).     The  court  stating  the  case  eays: 

"The  special  finding  of  facts  and  conclusions  of  law  were  made 
August  28, 1878,  and  filed  October  11, 1878,  and  judgment  thereon 
was  given  November  5th,  and  entered  November  9, 1878.  A  general 
finding  of  facts  and  conclusions  of  law  in  favor  of  the  sixty  odd  per- 
sons who  had  filed  answers  claiming  specific  portions  of  the  lands  under 
the  act  of  the  legislature,  were  also  made  and  filed  September  17, 1878, 
and  a  general  judgment  containing  separate  judgments  in  favor  of 
each  of  them  was  filed  September  17, 1878,  and  entered  November  8, 
1878. 

"On  November  17,  1879,  Green  and  Jackson  appealed  from  portions 
of  the  general  judgment  entered  November  8, 1878,  and  from  portions 
of  the  special  judgment  entered  November  9,  1878;  and  also  &om  the 
order  made  and  entered  on  October  3,  1879,  denying  a  motion  which 
they  had  made  to  set  aside  an  order  which  had  been  made  and  entered 
on  the  fifth  of  November,  1878,  for  the  issuance  of  an  execution  upon 
the  special  judgment,  tmder  which  Webb  had  been  put  in  possession 
of  the  land  described  in  the  judgment  These  appeals  were  taken  by 
one  notice  and  on  one  undertaking;  and  on  December  27,  1879,  they 
also  appealed  from  an  order  made  and  entered  October  31,  1879,  deny- 
ing a  motion  for  a  new  trial  in  the  contest,  and  also  from  an  order 
made  and  entered  November  15, 1879,  striking  from  the  filej  a  notice 
of  intention  to  move  for  a  new  trial  which  had  been  filed  after  the 
motion  for  a  new  trial  had  been  decided,  and  these  last  appeals  were 
taken  by  one  notice  and  one  undertaking,  so  that  four  appeals  have 
been  taken  by  two  notices  of  appeal  and  on  two  undertakings  on  ap- 
peal." 

As  to  this  the  court  said :  "An  appeal  cannot  be  taken  from  parts  of 
two  judgments  and  from  a  special  order  made  after  final  judgment  by 
one  notice  of  appeal  and  on  one  undertaking  on  appeal," 

The  report  of  the  cose  does  not  set  forth  either  tne  noUce  of  or  un- 
dertaking on  appeal.  But  these  papers  are>found  in  the  record  in  this 
court. 

The  undertaking  on  appeal  in  the  first  set  of  appeals  mentioned 
above,  after  reciting  the  taking  by  the  appellant  of  the  three  several 
appeals,  concludes  with  the  promises  of  the  undertakers  as  follows: 

"Now,  therefore,  in  consideration  of  the  premises  and  of  such 
appeal,  we,  the  undersigned,  do  hereby  jointly  and  severally  undertake 
and  promise,  on  the  part  of  the  said  appellants,  that  the  said  Appellfints 
will  pay  all  damages  and  costs  which  may  be  awarded  against  them  or 
either  oi  them  on  said  appeal,  or  on  a  dismissal  thereof,  not  exceeding 
three  hundred  dollars,  to  which  amount  we  acknowledge  ourselves 
jointly  and  severally  bound." 

(Then  follow  date  and  signatures.) 
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any  part  thereof,  jbe  affirmed,  or  the  appeal  be  dismissed,  the  appellant 
will  pay  to  the  plaintiff,  and  to  the  persons  named  in  said  order  or 
ludgment,  and  each  of  them,  the  several  amounts  directed  to  be  paid 
by  said  order  or  Judgment,  or  the  part  of  such  several  amounts  as  to 
which  the  same  shall  be  affirmed,  if  affirmed  only  in  part,  and  all  dam- 
ages and  costs  which  may  be  awarded  against  the  appellant  upon  the 
appeal. 

*'And  that  if  the  appellant  does  not  make  such  payment  within 
thirty  (30)  days  after  the  filing  of  the  veTnittitur  from  the  supreme 
court  in  the  court  from  which  the  appeal  is  taken,  judgment  may  be 
entered  in  said  action  on  motion  of  the  respondent  or  the  person  or 
persons  entitled  to  said  judgment  in  her,  his,  or  their  favor  against  the 
undersigned  sureties  for  the  whole  amount  which  may  then  be  due, 

Eursuant  to  the  terms  of  said  order,  together  with  the  interest  that  may 
e  due  thereon  and  the  damages  and  costs  which  may  be  awarded 
againsfc  the  appellant  upon  the  appeal. 

"Witness  our  hands  and  seals  this  twenty-sixth  day  of  February, 
1886  "Lloyd  Tevis.    [Seal] 

"E.  J.  Baldwin.   [Seal]" 

It  is  manifest  that  this  paper  contains  four  undertakings,  two  of 
them  are  those  usually  styled  undertakings  on  appeal,  and  the  remain- 
ing two  are  the  undertakings  given  to  stay  execution.  All  these 
undertakings  are  executed  by  the  sureties  for  the  appellant.  We  see 
no  reason  why  any  number  of  undertakings  should  not  be  contained  in 
the  same  instrument  In  the  document  under  consideration  the  under- 
takings and  the  objects  for  which  they  are  executed  can  be  clearly  ' 
distinguished.  It  is  the  common  practice  in  this  state,  and  has  been 
from  an  early  period  in  our  jurisprudence,  to  embrace  several  under- 
takings in  one  instrument.  This  is  well  known  to  both  bench  and  bar. 
Judge  Hayne,  who  seems  to  have  examined  this  whole  subject  with 
great  care,  remarks  in  his  book  on  new  trial  and  appeal,  that  "there 
can  be  no  doubt  but  that  several  undertakings  can  be  in  the  same 
instrument:"  Hayne^s  New  Trial  and  Appeal,  sec  211,  p.  645. 

Where  there  are  several  appeals  in  the  same  transcript  there  should 
no  doubt  be  an  undertaking  on  appeal  for  each  one  of  the  appeals,  and 
each  appeal  should  be  recited  in  the  undertaking:  So  held  in  Horn  v. 
Volcano  Water  Co.,  18  Cal.  142;  and  Bomheimer  v.  Baldwin,  38  Id. 
671.  The  only  exception  to  the  rule  that  on  each  appeal  there  should 
be  a  three-hundred-dollar  undertaking  is  where  there  is  in  the  same 
notice  and  transcript  an  appeal  from  a  judgment  with  an  appeal  from 
an  order  denying  a  new  trial.  In  such  case,  one  undertisiking  on 
appeal  was  held  sufficient,  in  Chester  v.  Bakersfield  Town  Hall  Asso- 
ciation, 64  Id.  42.  This  was  so  held  in  consequence  of  the  long  and 
well-settled  practice,  which  this  court  very  properly  declined  to  dis* 
turb. 

It  is  contended  that  the  foregoing  is  inconsistent  with  what  is  held  ^ 
in  People  v.  Center,  61  CaL  191.     We  cannot  concur  in  this  contention. 
In  this  case,  which  was  an  action  to  annul  a  patent,  C.  C.  Webb  and 


Green  and  Jackson  were  parties,  and  a  contest  arose  between  Webb 
on  the  one  hand  and  Qreen  and  Jackson  on  the  other.  This  contest 
was  tried  by  the  court  withoat  a  jury,  and  resulted  in  a  special  decis- 
ion and  judjrment  in  favor  of  Webb  against  the  other  parties  just 
named  (Green  and  Jackson).     The  court  stating  the  case  says: 

"The  special  finding  of  facts  and  conclusions  of  law  were  made 
August  28,  1878,  and  filed  October  11, 1878,  and  judgment  thereon 
was  given  November  5th,  and  entered  November  9,  1878.  A  general 
finding  of  facts  and  conclusions  of  law  in  favor  of  the  sixty  odd  per- 
sons who  had  filed  answereclaiming  specific  portions  of  the  lands  under 
the  act  of  the  legislature,  were  also  made  and  filed  September  17, 1S7S, 
and  a  general  judgment  containing  separate  judgments  in  favor  of 
each  of  them  was  filed  September  17,  1878,  and  entered  November  8, 
1878. 

"On  November  17,  1879,  Green  and  Jackson  appealed  from  portions 
of  the  general  judgment  entered  November  8,  1878,  and  from  portions 
of  the  special  judgment  entered  November  9,  1878;  and  also  m>m  the 
order  made  and  entered  on  October  3, 1879,  denying  a  motion  which 
they  had  made  to  set  aside  an  order  which  had  been  made  and  entered 
on  the  fifth  of  November,  1878,  tor  the  issuance  of  an  execution  upon 
the  special  judgment,  under  which  Webb  bad  been  put  in  possession 
of  the  land  described  in  the  judgment.  These  appeals  were  taken  by 
one  notice  and  on  one  undertaking;  and  on  December  27,  1879,  they 
also  appealed  from  an  order  made  and  entered  October  31,  1879,  deny- 
ing a  motion  for  a  new  trial  in  the  contest,  and  also  from  an  order 
made  and  entered  November  15,  1879,  striking  from  the  files  a  notice 
of  intention  to  move  for  a  new  trial  which  had  been  filed  after  the 
motion  for  a  new  trial  had  been  decided,  and  these  last  appeals  were 
taken  by  one  notice  and  one  undertaking,  so  that  four  appeals  have 
been  taken  by  two  notices  of  appeal  and  on  two  undertakings  on  ap- 
peal." 

As  to  this  the  court  said:  "An  appeal  cannot  be  taken  from  parts  of 
two  judgments  and  from  a  special  order  made  after  final  judgment  by 
one  notice  of  appeal  and  on  one  undertaking  on  appeal." 

The  report  of  the  case  does  not  set  fortji  either  the  notice  of  or  un- 
dertaking on  appeal  But  these  papers  are'found  in  the  record  in  this 
court. 

The  undertaking  on  appeal  in  the  first  set  of  appeals  mentioned 
above,  after  reciting  the  taking  by  the  appellant  of  the  three  several 
appeals,  concludes  with  the  promises  of  the  undertakers  as  follows: 

"  Now,  therefore,  in  consideration  of  the  premises  and  of  snch 
appeal,  we,  the  undersigned,  do  hereby  jointly  and  severally  undertake 
and  promise,  on  the  part  of  the  said  appellants,  that  the  s^d  appellants 
will  pay  all  damages  and  costs  which  may  be  awarded  against  them  or 
either  oi  them  on  said  appeal,  or  on  a  dismissal  thereof,  not  exceeding 
three  hundred  dollars,  to  which  amount  we  acknowledge  ourselves 
jointly  and  severally  bound." 

(Then  follow  date  and  signatures.) 
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The  undertaking  on  appeal  in  the  second  set  of  appeals  above  men- 
tioned, after  reciting  the  taking  by  appellants  of  such  appeals,  the 
promise  of  the  undertakers  is  stated  in  these  words: 

"Now,  therefore,  in  consideration  of  the  premises  and  of  such 
appeal,  we,  the  undersigned,  do  hereby  jointly  and  severally  undertake 
and  promise,  on  the  part  of  the  appellants,  that  the  said  appellants  w:ll 
•  par  all  dama£:es  and  costs  which  may  be  awarded  ajjainst  them  on  the 
^peals,  or  on  a  dismissal  thereof,  not  exceeding  thrle  hundred  dollars, 
to  which  amount  we  acknowledge  ourselves  jointly  and  severally 
bound,'*  the  date,  and  signatures  of  the  undertakers  then  following. 

It  will  be  observed  that  in  the  promissory  part  of  the  first  under- 
taking mentioned,  reference  is  made  to  only  one  appeal.  "Such 
appe^ "  and  "  said  appeal "  are  the  expressions  used  to  signify  the 
intent  of  the  signers.  Three  hundred  dollars,  the  amount  of  one 
undertaking,  is  the  only  amount  mentioned  in  the  papers.  The  signa- 
tories make  themselves  responsible  for  this  sum  only,  and  no  more. 

This  is  certainly  but  one  undertaking  on  three  appeals,  which  is  not 
Cidmissible,  as  shown  above  in  this  opinion,  except  m  the  single  case  of 
an  appeal  from  a  judgment  and  an  order  denying  a  motion  for  a  new 
trial.  This  was  allowed  by  the  court  because  of  the  long-continued 
and  well-established  practice  of  giving  but  one  undertaking  in  such  a 
case. 

The  second  imdertaking  above  mentioned  differs  a  little  from  the 
first.  The  forms  of  expression  used  are  "such  appeal"  and  "on  the 
appeals,"  thus  leaving  it  doubtful  whether  the  signers  of  the  under- 
taking refer  to  one  or  two  appeals.  But  the  amount  for  which  the 
parties  bind  themselves  is  only  the  amount  of  one  undertaking,  viz., 
three  hundred  dollars,  and  no  more.  This,  then,  is  but  one  undertaking 
on  two  appeals,  and  is  insuflScient  for  the  reasons  given  as  to  the  under- 
taking first  noticed. 

The  above  suflSciently  shows  the  correctness  of  the  action  of  the 
court  in  dismissing  the  appeals  in  People  v.  Center,  and  is  in  accordance 
with  the  sentence  above  quoted  from  the  opinion. 

As  to  the  notice  of  the  appeals,  if  such  notice  is  in  one  and  the  same 
paper  in  which  the  several  appeals  are  distinctly  designated,  we  cannot 
see  that  such  notice  is  insufficient.  Nor  do  we  think  that  the  majority 
of  the  court  intended  so  to  hold  in  People  v.  Center,  inasmuch  as  such 
holding  would  be  in  conflict  with  the  settled  practice  and  the  ruling 
of  this  court  in  all  cases  in  which  it  has  been  called  on  to  express  any 
opinion. 

Some  expressions  are  used  in  the  opinion  of  the  court  which  appear 
ambiguous,  but  there  is  nothing  which  indicates  that  a  notice  of  more 
than  one  appeal  may  not  be  in  one  and  the  same  paper,  where  the  mat- 
ters appealed  from  are  so  designated  that  it  can  be  seen  from  what  the 
appeal  is  taken. 

The  statute  as  to  notice  of  appeal  in  this  state  has  been  substantially 
the  same  ever  since  the  enactment  of  the  practice  act  of  1851.  In 
Lower  v.  Knox,  10  Cal.  480,  two  appeals  were  taken  by  one  paper. 
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viz.,  one  from  the  judgment  and  the  other  from  an  order  denying  a 
motion  for  a  new  trial.  The  latter  appeal  was  dismissed  because  taken 
too  late.  The  court  passed  on  the  appeal  {torn  the  judgment  and 
affirmed  it. 

In  Horn  v.  Volcano  W.  Co.,  18  Cal.  143,  there  were  appeals  from  two 
or  more  orders.  The  court  says  in  the  opinion:  "  The  notice  of  appeal 
recites  that  the  plaintiff  will  appeal  from  all  these  orders."  We  infer 
from  the  form  of  expression,  "  the  notice  of  appeal,"  adopted  by  the 
court,  that  these  appeals  were  noticed  in  one  paper.  The  appeals  were 
dismissed,  but  not  on  the  ground  that  they  were  noticed  in  the  same 
paper. 

In  Carpentier  v.  Williamson,  20  Cal.  168,  the  court  said:  "An  appeal 
from  the  judgment  may  be  taken  without  waiting  for  the  determina- 
tion -of  the  motion  for  a  new  trial,  or  the  two  appeals  may  be,  and 
usually  are,  prosecuted  together." 

In  the  Estate  of  Pacheco,  29  CaL  224,  the  court  held  a  notice  of 
appeal  from  an  order  of  the  probate  court  made  September  3,  1864, 
denying  the  petition  of  Penniman  and  others  for  the  removal  of  Eraeric 
and  refusing  to  appoint  Penniman,  and  from  all  orders  and  decisions 
made  by  the  court  in  that  behalf  on  that  day,  sufficient.  It  appeal's 
that  there  were  two  orders  appealed  from. 

In  Peck  V.  Vandenberg,  30  Cal.  21,  there  were  appeals  from  the 
interlocutory  judgment  and  the  final  judgment,  and  from  an  order 
denying  a  new  trial  in  an  action  for  partition.  The  couit  held  the 
former  not  appealable  (this  was  before  the  statute  allowing  it),  but 
dismissed  the  appeal  from  the  order  denying  the  new  trial  because  not 
taken  in  time,  and  considered  the  appeal  from  the  iinal  judgment,  and 
passed  on  the  point  raised  on  it. 

The  court  says:  "The  appeal  is  from  both  judgments,  and  from  the 
order  overruling  Vandenberg's  motion  for  a  new  trial." 
.    In  Hihn  v.  Peck,  30  Cal.  287,  there  was  an  appeal  from  the  judg- 
ment and  the  order  denying  a  new  trial.     The  latter  was  dismissed 
because  not  taken  in  time,  the  former  was  considered. 

In  Peck  V.  Courtis,  31  Cal.  208,  there  were  four  appeals.  All  were 
dismissed.  The  first  was  dismissed  because  from  an  order  which  was 
non-appealable.  The  second  because  not  taken  in  time.  The  third 
because  not  appealable.     The  fourth  as  not  taken  in  time. 

In  Genella  v.  Relyea,  32  Cal.  159,  there  was  an  appeal  from  the 
judgment,  and  from  all  orders  of  the  district  court  made  and  entered 
in  the  action,  jointly  and  severally,  either  before  or  after  the  judgment. 
As  to  the  latter,  the  notice  was  held  insufficient.  The  former  was  di.s- 
missed  as  not  taken  in  time. 

In  Flateau  v.  Lubeck,  24  Cal.  366,  there  were  two  appeals  noticed  in 
one  paper.  The  notice  was  objected  to  as  insufl^cient,  because  it  did 
not  sufficiently  show  that  the  judgment  and  order  mentioned  in  the 
notice  were  the  same  as  those  appealed  from.  The  court  held  the  con- 
trary. No  point  was  made  that  the  notice  was  insufficient  because  it 
recited  two  appeals  in  one  instrument. 
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In  the  cases  above  cited  we  have  but  little  doubt  that  in  most  of 
them  the  notice  of  the  appeals  in  the  cause  was  contained  itx  one  in- 
strument. 

The  court  in  its  comments  on  the  sentence  from  the  opinion  in  Peo- 
ple V.  Center;  above  quoted,  says: 

"  Every  judgment  and  order  subsequent  to  judgment  entered  against 
a  party  if  the  subject  of  a  distinct  and  separate  appeal,  and  must  be 
appealed  from  as  an  entirety.  No  separate  appeal  lies  from  parts  of 
two  judgments;  each  should  be  appealed  from  by  a  notice  and  an  un- 
dertaking of  its  own:  Code  Civ.  Froc,  sea  936;  Sweet  v.  Mitchell,  17 
Wis.  129;  Skidmore  v.  Davies,  10  Paige,  316;  and  while  one  notice 
is  sufficient  for  taking  an  appeal  from  a  judgment  and  an  order  subse- 
quent to  judgment,  yet  each  should  be  reviewed  on  a  complete  record  of 
its  own,  to  be  made  up  and  filed  according  to  section  950,  code  of  civil 
procedure,  if  the  appeal  be  from  a  judgment,  or  according  to  section  956, 
supra,  if  from  an  order  subsequent  to  the  judgment.  The  judgment 
roll  on  appeal  from  an  order  subsequent  to  judgment  is  entirely  different 
from  the  judgment  roll  of  an  appeal  from  the  judgment :  Bodley  v. 
Ferguson,  25  Cal.  584 ;  Wetherbee  v.  Carroll,  33  Id.  554 ;  Code  Civ. 
Proc,  sec.  951.  And  if  the  undertaking  and  transcript  belonging  to 
each  are  not  filed  in  due  time,  the  respondent  is  entitled  to  a  dismissal 
of  the  appeal." 

The  proposition  announced  in  the  first  sentence  of  the  foregoing 
paragraph  is  not  exactly  correct,  as  there  can  be  an  appeal  from  parts 
of  a  judgment  or  order:  Code  Civ.  Proc,  sec".  9.40.  The  second  sentence 
in  the  paragraph  is  correct.  When  it  is  said  that  no  separate  appeal 
lies  from  parts  of  two  judgments,  the  meaning,  we  suppose,  is  that  there 
€annot  be  one  appeal  from  parts  of  two  judgments.  Certainly  there 
must  be  an  appeal  from  each  judgment  or  a  specific  part  of  it. 

We  cannot  construe  this  to  mean  that  the  notice  of  the  two  appeals 
may  not  be  in  one  and  the  same  instrument.  The  notice  of  appeal  was 
so  drawn  in  Horn  v.  Volcano  Water  Co.,  18  CaL  143,  and  no  objection 
was  taken  to  it  on  that  ground. 

There  certainly  should  be  a  notice  and  undertaking  on  appeal  on 
each  appeal,  but  this  is  not  saying  that  they  cannot  be  given  in  the 
same  instrument  of  writing. 

The  court  then  proceeds  to  discuss  the  matter  of  the  record,  and 
remarks  that  "while  one  notice  is  sufficient  for  taking  an  appeal  from 
a  judgment  and  order  subsequent  to  judgment,  yet  each  should  be 
reviewed  on  a  complete  record  of  its  own,  to  be  made  up  and  filed 
according  to  section  950,  supra,  if  the  appeal  be  from  a  judgment,  or 
according  to  section  956  of  the  code  of  civil  procedure,  if  from  an  order 
subsequent  to  the  judgment." 

But  it  is  not  said  or  is  it  intended  that  the  record  of  each  appeal 
may  not  be  in  one  transcript.  If  it  is  intended  to  say  that  there  must 
be  one  transcript  for  each  it  is  contrary  to  the  practice  of  the  court 
from  the  earliest  existence  of  a  supreme  court  in  this  state  to  the  pres- 
ent time.     Since  the  decision  in  People  v.  Center,  the  case  of  Emerie 
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V.  Alvarado,  64  Cal.  629, 1  West  Coast  Rep.  708,  has  been  before  tius 
coart  and  decided,  in  which  there  were  five  appeals,  and  there  was  but 
one  transcript.  A  motion  was  made  to  dismiss  appeals  in  that  case, 
but  not  on  the  ground  that  there  was  not  a  transcript  for  each  appeal 

It  is  said  further  by  the  court  that  "if  the  undertaking  and  tran- 
script belonging  to  each  are  [each]  nob  filed  in  due  time,  the  respond- 
ent is  entitl^  to  a  dismissal."  But  according  to  the  practice  of  this 
court,  from  the  beginning,  an  undertaking  belonging  to  each  appeal 
was  filed  in  time,  though  there  were  several  appeals,  and  the  under- 
taking for  each  was  in  one  paper.  The  same  may  be  said  of  the  tran- 
script. The  transcript  of  each  appeal  is  filed  in  time,  though  one 
transcript  contains  the  record  of  several  appeals.  The  transcript  must, 
however,  comply  with  the  rules  of  this  court 

What  is  said  in  paragraph  4  of  the  opinion  in  People  v.  Center, 
pertains  to  one  of  the  printed  rules  (No.  6)  of  this  court.  We  say  that 
it  is  a  decision  under  the  rule,  for  the  reason  that  we  know  of  no 
authority  to  dismiss  an  appeal  for  confusion  in  the  transcript,  when 
there  can  be  foujid  in  such  transcript  all  that  the  statute  requires, 
except  this  rule. 

A  practice  continued  for  many  years  in  the  highest  court  of  the 
state,  passed  without  observation  impugning  its  correctness,  is  very 
strong  and  cogent,  i£  not  conclusive,  evidence  that  such  practice  is  in 
accordance  with  law.  It  should  not  be  considered  as  overruled  by 
expressions  in  an  opinion  which  can  be  readily  reconciled  with  it,  espe- 
cially when  the  court  does  not  expressly  refer  to  the  former  practice 
and  announce  a  change. 

For  the  reasons  above  given  we  cannot  construe  People  v.  Center  as 
holding  there  must  be  in  any  case  a  separate  transcript  for  each  appeal 
taken. 

In  the  case  before  us  there  is  a  notice  of  appeal  for  each  appeal. 
There  is  but  one  transcript,  but  the  record  upon  which  each  appeal 
shall  be  heard  is  as  clearly  distinct  as  if  set  forth  in  separate  tran- 
scripts for  each. 

We  cannot  think  that  the  court  intended  by  its  judgment  in  People 
V.  Center  to  introduce  a  new  rule  of  practice  as  to  the  notice  of  appeal, 
undertakings,  and  transcript.  The  transcript  in  that  case  was  peculiar, 
sui  generis,  from  the  confusion  apparent  on  the  face  of  it,  and  the 
remarks  of  the  court  concerning  tlie  transcript  apply  to  such  a  case. 

We  are  more  convinced  that  the  court  did  not  intend  to  introduce 
any  new  role  as  to  the  notice  of  appeal  from  one  of  -the  cases  cited  in 
the  paragraph  last  quoted,  following  the  words,  "Each  should  be  ap- 
pealed from  by  a  notice  and  undertaking  of  its  own."  We  refer  to  toe 
case  of  Skidmore  v.  Davies,  10  Paige,  316.  The  court  in  the  case  cited 
says:  "When  several  distinct  decisions  and  orders  have  been  made  by  the 
court  below  in  the  same  suit  and  between  the  same  parties,  it  is  some- 
times permitted  to  the  party  who  considers  himself  a^rieved  by  such 
decisions  to  contain  them  all  in  the  same  notice  of  appeal  But  when 
the  proceedii^  is  in  the  nature  of  a  separate  and  distinct  appeal  from. 
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each  Older,  as  in  this  case,  th^  appellant  must  either  execute  a  separate 
appeal  bond  upon  the  appeal  from  each  order,  or  he  must  give  one 
bond  on  the  appeal  with  a  penalty  sufficiently  large  to  cover  the  appeals 
from  both  orders,  and  witn  a  condition  to  embrace  the  damages  and 
costs  of  both,"  citing  Tyler  v.  Summers,  6  Paige,  127.  The  above  lan- 
guage justifies  the  practice  in  this  state  boui  as  to  notice  of  appeal 
.and  undertaking.  The  appeal  was  dismissed  in  this  case  because  there 
were  two  orders  appealed  from  and  but  one  bond  for  one  hundred 
dollars  was  given.  Such  a  bond  was  required  on  each  appeal,  and  not 
beinggiven  the  appeal  was  dismissed.  So  in  Bornheimer  v.  Baldwin 
and  Horn  v.  Volcano  Water  Company,  anpra.  The  notice  of  appeal 
referred  to  two  subjects  of  appeal  and  only  one  undertaking  was  given 
referring  to  one  appeal. 

All  the  appeals  were  dismissed,  but  only  one  of  them,  the  one  not 
referred  to  in  the  undertaking,  was  dismissed  for  lack  of  such  under- 
taking. 

In  the  other  case  cited,  from  Wisconsin,  the  ruling  turned  on  the 

Eeculiar  statute  of  that  state  as  to  a  return  to  each  order  appealed 
rom.  The  statute  of  Wisconsin  requires  a  separate  return  to  each 
order.  This  appears  from  the  opinion.  The  court  in  Wisconsin  is  of 
course  well  acquainted  with  their  practice,  but  we  cannot  perceive  from 
what  is  said  in  the  case  why  the  record  in  each  appeal  may  not  be 
printed  in  one  transcript.  If  more  than  one  transcript  is  required  from 
appeals  made  from  the  judgment  and  other  orders  in  a  case,  it  seems  to 
us  that  it  must  constitute  an  exception  among  the  appellate  tribunals 
of  the  several  states  where  the  reformed  procedure  has  been  adopted. 
The  only  point  made  by  respondent's  counsel  on  the  motion  to  dis- 
miss the  appeals  was  that  two  separate  and  distinct  appeals  cannot  be 
brought  to  this  court  on  a  single  notice  and  undertaking,  and  on  a  sin- 
gle transcript.  It  will  be  observed  notice,  undertaking,  and  a  single 
transcript  are  connected  by  the  copulative  conjunction.  If  either  one 
was  defective  the  point  was  well  taken. 

Now  when  the  court  made  the  remark  embraced  in  the  sentence 
commencing  with  the  words  "  an  appeal  cannot  be  taken  from  parts 
of  two  judgments,"  etc.,  it  had  really  decided  that  the  appeals  must  be 
dismissed  and  on  grounds  sustained  by  the  uniform  ruling  of  this 
court.  There  were  five  appeals  (not  four  as  stated  in  the  opinion), 
one  from  the  final  judgment  of  November  8,  1878,  another  from  por- 
tions of  the  special  judgment  entered  November  9,  1879,  still  another 
from  an  order  made  October  3,  1879.  There  was  a  fourth  appeal  from 
an  order  entered  October  31, 1879,  denying  a  motion  for  a  new  trial, 
and  still  another  from  an  order  made  and  entered  November  15,  1879, 
striking  from  the  files  a  notice  of  intention  to  move  for  a  new  trial. 
In  these  appeals  one  undertaking  for  three  hundred  dollars  had  been 
filed  on  the  three  appeals,  and  one  undertaking  for  a  like  sum  on  last 
appeals  mentioned.  The  undertakings,  as  we  have  seen,  were  ambigu- 
ous in  their  reference  to  the  appeals,  and  the  appeals  were  dismissed 


for  waDt  ot  a  properimdertaklng  on  appeal  It  was  unnecesaary  to  say 
anvthing  id  regard  to  the  transcript. 

We  will  add  here  that  there  are  rarely  two  transcripts  brooght  np 
to  this  court  in  any  ono  cause.  We  recollect  of  none,  unleas  where 
there  are  cross  appeals.  We  would  be  setting  form  above  substance 
were  we  to  hold  that  the  notice  and  undertaking  on  appeal  in  this 
case  are  not  sufficients  The  rule  of  law  is  imperatire  in  requiring  that 
torm  shall  yield  to  substance. 

The  order  denying  the  motion  to  dismiss  the  appeals  in  this  caaae 
heretofore  made  will  stand  unchanged.     So  ordered. 

Morrison,  C.  J.,  and  Sharpstein,  McKinstry,  and  Myrick,  JJ., 
concurred. 

Ros3,  J.,  concurring.  I  concur  in  the  judgment  and  in  the  opinion 
of  Mt.  Justice  Thornton,  except  in  so  far  as  it  approves  what  is  sud  in 
the  case  of  People  v.  Center,  61  Cal.  191.  I  was  unable  to  agree  with 
the  court  in  that  ease. 

McKee,  J.,  dissenting.  I  adhere  to  the  views  expressed  in  the  opinion 
which  I  came  to  on  the  former  hearing  in  this  case,  6  West  Coast  Rep, 
865,  and  for  the  reasons  therein  set  forth,  I  think  that  the  appeals  taken 
from  the  decretal  order  awarding  alimony,-and  from  the  final  judgment 
of  divorce,  were  improperly  taken  and  should  be  dismissed. 
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GIBCfUIT  GOXJRT,  DISTRICT  OF  COLORADO. 
Patebson  £t  al  v.  Mater  et  al. 

December  SI,  18S6, 

UNDBBTAKINa  FOB  ReTUBN  OF  PBOPEBTY  TaSEN  FKOM  MaBSHAI^— ACTION  OM — JUBIB- 

DionoN  OF  Federal  Coubts. — Goods  in  possession  of  a  marshal  of  the  United  States 
cannot  be  taken  in  replevin  by  process  from  a  state  court.  Where  such  a  proceeding  is 
attempted  an  undertaking  given  for  the  return  of  the  goods  may  be  treated  as  a  forth- 
coming  bond,  on  which  the  marshal  may  maintain  an  action  in  his  own  name  in  the 
federal  court,  and  this  irrespective  of  the  question  of  the  citizenship  of  himself  and  the 
obligors  in  the  bond.  So  may  any  one  beneficially  interested  in  the  bond.  Jurisdiction 
in  such  subordinate  and  ancillary  proceedings  rests  upon  the  jurisdiction  acquired  in  the 
original  action. 

On  motion  for  a  new  trial 

F.  M,  Hardenbrook,  for  the  plaintiffs. 

Charles  L  Thomson,  for  the  defendants* 

Bbewer,  Circuit  Judge.  I  see  nothing  in  the  motion  for  a  new  trial 
that  calls  for  hesitation  or  admits  of  doubt. 

The  replevin  proceedings  by  DeWalt  were  unwarranted.  Goods  in 
possession  of  a  marshal  of  the  United  States  catmot  be  taken  in 
replevin  by  process  from  a  state  court:  Freeman  v.  Howe,  24  How.  450. 

Where  such  a  proceeding  is  attempted  an  undertaking  given  for  the 
return  of  the  goods  may  properly  be  treated  as  nothing  more  than  a 
forthcoming  bond,  a  mere  incident  to  the  action  in  which  possession  of 
the  goods  was  taken  by  the  marshal.  In  such  a  case  the  marshal  may 
maintain  an  action  in  his  own  name  in  the  federal  court,  and  this 
irrespective  of  the  question  of  the  citizenship  of  himself  and  the  obligors 
in  the  bond.  So  may  any  one  beneficially  interested  in  the  bond.  Juris- 
diction in  these  subordmate  and  ancillary  proceedings  rests  upon  the 
jurisdiction  acquired  in  the  original  action.  Further,  the  marshal  is  a 
mere  nominal  party,  having  no  pecuniary  interest.  The  plaintiffi, 
citizens  of  a  state  other  than  that  of  the  obligors,  are  alone  beneficially 
interested — aa  such  they  may  sue  in  the  federal  courts  with  and 
probably  without  an  assignment:  Brown  v.  Strode,  6  Cranch,  303; 
Bank  v.  Lowry,  14  Pet.  293;  McNutt  v.  Bland,  2  How.  9;  Coal  Co.  v. 
Blatchford,  11  Wall  172;  Huff  v.  Hutchinson,  14  How.  586;  Waldaa 
V.  Skinner,  101  U.  a  58a 

The  motion  for  a  new  trial  will  be  ovecraled. 
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SUPREME  OOUBT  OF  NEVADA. 
State  ex  bel.  Williams  et  al.  u  County  Commissionebs. 

JFUed  December  SI,  1886. 

CojfftfriTUTio»AL  Law— When  Act  should  bb  Held  Unoonbiitutional. — ^An  act  of 
the  legislature  which  is  not  prohibited  by  the  express  wx>rdB  of  the  oonstitntion,  or  by 
necessary  implication,  ought  not  to  be  declared  void  as  in  violation  of  that  instmmentb 
It  is  only  in  cases  where  the  provisions  of  the  statute  manifestly  infringe  upon  the  pro- 
visions of  the  constitution  that  courts  are  authorized  to  declare  the  statute  void. 

The  Sahe— Looal  and  Special  Laws— Act  Fdunq  CIompbnsation  fob  CJoumtt 
Oefioebs.— The  prohibition  in  section  20,  article  4,  of  the  constitutiQn,  against  the  pas- 
sage of  local  or  special  laws  "  for  the  assessment  and  collection  of  taxes  for  state,  county, 
and  township  purposes,"  was  only  intended  to  apply  to  laws  regulatine  the  method  of 
assessment  and  collecting  taxes  for  the  purposes  oi  general  revenue,  and  should  not  be 
construed  as  a  prohibition  upon  the  power  of  the  legislature  to  delegate  authority  to  the 
county  commissioners  to  fix  the  rate  of  taxation  for  county  purposes  in  the  several  coun- 
ties. And  the  act  of  1885,  *'  regulatine  the  compensation  of  county  officers  in  the  seversl 
counties,**  does  not,  and  was  not  intended  to,  impose  a  tax  for  revenue  pui^poses,  and  con- 
sequently is  not  obnoxious  to  section  20,  article  4,  of  the  constitution.  That  such  was 
not  the  intention  of  the  constitutional  comrention  is  shown  upon  a  review  of  the  debates 
in  that  body  in  connection  with  such  section. 

The  SAMB.^The  legislature  has  power  to  pass  local  or  special  laws  regulating  the 
compensation  of  countv  officials;  and  the  act  of  1885,  in  so  &r  as  it  relates  to  Washoe 
county,  is  constitutional. 

Application  for  ^awmdarrmjiA.    The  opinion  states  the  facta 
J.  F.  Alexander,  for  the  petitioners. 
JR.  H.  Lindsay,  for  the  respondent. 

Hawley,  J.  Relator  Williams  is  county  recorder  and  ex  officio  county 
auditor  of  Washoe  county,  and  relator  Alexander  is  district  attorney  of 
said  county.  They  ask  that  the  writ  of  TnandaTnus  be  issued  to  com- 
pel the  county  commissioners  to  pass  and  allow  certain  claims,  pre- 
sented by  them  in  their  official  capacities,  which  they  insist  they  are 
entitled  to  under  the  amendatory  act  to  regulate  the  salaries  of  county 
auditors,  "approved  March  10,  1879"  fStat.  1879,  126);  the  "act  to 
regulate  fees  and  compensation  for  official  and  other  services,"  fq>- 
proved  February  27, 1883  rStai  1883,  62.  sec  10);  the  "act  fixing  t& 
salaries  of  certam  county  officers,"  approved  March  7, 1883  (Stat  1883, 
114);  and  the  act  relating  to  state  and  county  revenue,  approved  March 
9, 1865  (Stai  1865,  271).  They  contend  that  the  fees  and  compensa- 
tion of  county  officers  which  are  collected  for  a  public  service  is  a  tax, 
and  base  their  claim  for  salary  and  fees,  under  the  acts  above  men- 
tioned, upon  the  ground  that  the  "act  regulating  the  compensations  of 
county  officers  in  the  several  counties  of  this  state,  and  other  matters 
relating  thereto,"  approved  March  11, 1885  (Stai  1885,  85),  is  in  vio- 
lation of  section  20,  article  4,  of  the  constitution,  which  prohibits  the 
legislature  from  passing  any  local  or  special  laws  "for  the  assessment 
and  collection  of  taxes  for  state,  county,  and  township  purposes."  In 
support  of  this  position  they  cite  and  rely  upon  the  decision  of  ihe 
court  in  Manning  v.  BLlippel,  9  Or.  373. 

Upon  the  oral  argument  certain  objections  were  urged  against  the 
entire  act  of  1885;  but  in  considering  the  questions  involve^  we  shall 
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limit  the  discussion  to  that  portion  of  the  act  which  relates  to  Washoe 
county^  as  that  is  complete  in  itself^  and  is  independent  of  the  provisions 
which  relate  solely  to  other  comities. 

Did  the  framers  of  the  constitution  intend  that  the  clause  prohibit- 
ing local  and  special  laws  for  the  assessment  and  collection  of  taxes 
should  apply  to  fees  and  compensation  of  county  officers  ? 

Is  it  within  the  power  of  the  legislature  to  enact  local  or  special  laws 
providing  for  and  regulating  the  fees  and  compensation  of  county 
officers? 

It  must  be  conceded  that  the  fees  and  compensation  of  county  officers 
is  to  some  extent  in  the  nature  of  a  tax  upon  the  citizens  of  the  county. 
The  word  ''  tax  "  has  many  meanings,  and  in  its  broadest  significance 
includes  fees,  costs,  and  all  other  pecuniary  burdens  imposed  upon  the 
people  under  authority  of  law.  But  it  does  not  follow — ^because  taxes 
mignt  in  a  certain  sense  include  fees — that  such  was  necessarily  the 
intention  of  the  framers  of  the  constitution  by  the  language  used  in  the 
section  referred  to.  License  fees  are  often  imposed  under  the  general 
power  of  taxation;  but  thev  are  sometimes  imposed  under  the  police 
power,  and  it  is  always  the  auty  of  courts,  when  the  question  is  raised, 
to  determine  under  which  head  the  fees  are  to  be  classed,  as  the  rules 
of  the  law  governing  the  one  do  not  necessarily  control  the  other. 

An  act  of  the  legislature  which  is  not  prohibited  by  the  express 
words  of  the  constitution,  or  by  necessary  implication,  ought  not  to  be 
declared  void  as  in  violation  of  that  instrument.  It  is  only  in  cases 
where  the  provisions  of  the  statute  manifestly  infringe  upon  the  pro- 
visions of  the  constitution  that  courts  are  authorized  to  declare  the 
statute  void. 

Neither  fees,  salaries,  nor  compensation  of  county  officers  are  named, 
or  necessarily  implied,  in  the  provisions  of  section  20.  These  terms 
would  not  generally  be  understood  as  relating  to  the  "assessment  and 
collection  of  taxes."  Taxation  is  a  tribute  for  the  support  of  the 
government,  imposed  on  property,  in  return  for  the  protection  and 
advantages  whicn  the  government  affords  to  the  owner.  It  is  an  essen- 
tial and  fundamental  requisite  in  the  exercise  of  the  power  of  taxation 
that  the  burden  should  be  imposed  or  apportioned,  with  all  practicable 
equality  and  justice,  upon  a  uniform  rule.  The  prohibition  in  section 
20,  against  the  passage  of  local  or  special  laws  "  for  the  assessment 
and  collection  of  taxes  for  state,  county,  and  township  purposes,"  was 
only  intended  to  apply  to  laws  regulating  the  method  of  assessing  and 
collecting  taxes  for  the  purpose  of  general  revenue,  and  even  as  to  that 
purpose  neither  this  provision,  nor  the  provisions  of  section  1,  article  10, 
have  ever  been  construed,  and  in  the  light  of  the  contemporaneous 
legislation  upon  this  subject,  should  not  be  construed  as  a  prohibition 
upon  the  power  of  the  legislature  to  delegate  authority  to  the  county 
commissioners  to  fix  the  rate  of  taxation  for  county  purposes  in  the 
several  counties.  This  tax  has  never  been  uniform  throughout  the 
state.  It  has  alwavs  been  regulated  with  reference  solely  to  the  con- 
dition of  the  counties,  and  the  rate  is  fixed  in  each  county  without 
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reference  to  the  rate  established  in  others.  The  act  of  1885,  ''regulat- 
ing the  compensation  of  county  officers  in  the  several  counties  of  this 
state,"  does  not  impose  a  tax  for  revenue  purposes,  and  was  not  in- 
tended to  have  that  effect 

This  question  was  decided  in  State  ex  rel.  Attorney-General  v.  The 
Judges,  21  Ohio  St.  11,  where  it  was  contended  by  counsel  that  the 
fees  and  charges  exacted  under  an  act  limiting  the  compensation  of 
certain  officers  were  in  the  nature  of  a  tax  for  the  purpose  of  raising 
general  revenue.  The  court,  in  discussing  the  provisions  of  the  act, 
said: 

''  The  plain  design  of  the  act  is  not  to  tax  those  requiring  official  ser- 
vices, for  the  purpose  of  general  revenue;  but  to  require  pa3rment  of  a 
reasonable  compensation  &r  the  facilities  afforded  and  the  services  per- 
formed. If,  in  the  practical  operation  of  the  act,  the  effect  should  be 
to  leave  a  surplus  for  the  use  of  the  county — ^which  is  contingent — 
this  would  result  from  the  difficulty  found  in  prescribing  such  rates  of 
charges  as  to  make  the  receipts  exactly  correspond  with  the  cost  of 
maintaining  the  offices.  Exactness  of  correspondence  in  this  respect 
cannot  be  attained ;  but  experience,  and  the  keeping  accounts  of  the 
receipts  of  the  various  offices,  will  enable  this  end  to  be  accomplished 
by  reasonable  approximation.  ....  It  is  competent  for  the  l^slatnre 
to  provide  for  compensating  all  public  officers  oy  salaries.  If  it  should 
see  proper  to  do  so,  we  know  of  no  provision  of  the  constitution  that 
would  forbid  exacting  from  persons  requiring  and  who  are  especially 
benefited  by  tho  performance  of  official  services,  a  reasonable  compen- 
sation therefor,  to  paid  into  the  public  treasury  to  reimburse  the 
public  for  the  expense  incurred  in  providing  and  maintaining  such 
offices.  It  is  not  essential  to  such  exactions  that  thev  should  inure  to 
the  personal  benefit  of  the  officer.  The  officers  are  but  the  agents  of 
the  state  for  transacting  the  public  business;  and  it  is,  in  its  nature,  a 
matter  wholly  immaterial  to  those  requiring  their  servicas,  whether 
the  amount  to  be  paid  therefor  goes  to  the  officer,  or  int<rthe  public 
treasury,  provided  no  more  is  exacted  than  is  just  and  reasonable  for 
the  facilities  afforded  and  the  services  performed.  If  the  exactions  are 
called  taxes,  they  become  none  the  less  such,  as  to  those  on  whom  they 
are  imposed,  by  being  paid  to  the  officer,  than  if  paid  into  the  puUic 
treasury:"  See  also  State  v.  Beam,  16  Neb.  685. 

These  views  are  decisive  of  the  question  under  consideration;  but 
there  is  another  method  of  arriving  at  the  intention  of  the  members  of 
the  constitutional  convention  in  mserting  the  various  provisions  of 
section  20,  prohibiting  local  and  special  legislation  which  will  bring 
about  the  same  result.  We  refer  to  the  aid  given  by  an  examination 
of  the  debates  in  the  convention  upon  this  subject  Where  "the  pro- 
ceeding clearly  point  out  the  purpose  of  the  provision,  the  aid  will  be 
valuable  and  satisfactory:"  Oooley's  Const.  lam.  66. 

When  section  20  was  presented  in  the  convention,  it  prohibited  the 
legislature  from  passing  local  or  special  laws  "  regulating  the  election 
of  county  and  township  officers,  and  their  compensation,  for  the 
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ment  and  collection  of  taxes  for  state,  county,  and  township  purposes, 
in  relation  to  fees  and  salaries:"  Const.  Deb.  146, 147. 

Mr.  Frizell  rose  for  information,  and  said:  ''This  section  says  that 
the  legislature  shall  not  pass  local  or  special  laws  in  certain  cases,  and 
then  uie  cases  are  enumerated.  One  dause  of  it  seems  to  refer  to  the 
fees  and  salaries  of  county  officers.  Now  it  appears  to  me  that  although 
it  might  be  possible  to  fix  the  fees  of  officers  at  a  uniform  rate,  yet  in 
cases  where  they  are  paid  by  salaries,  those  salaries  must  necessarily 
be  difierent.  In  the  county  of  Storey,  for  example,  the  county  officers 
should  have  greater  salaries  than  the  same  officers  should  be  allowed 
in  the  county  of  Churchill,  or  some  of  the  other  counties."  Mr.  Banks, 
in  reply,  contended  that  a  general  law  could  be  passed  that  wotdd  pro- 
vide equitably  for  the  salaries  of  the  officers  ''  in  different  counties 
where  the  duties  are  different;"  that  the  legislature  could  abolish  the 
fee  system,  and  adjust  the  sidaries  of  the  officers;  ''that  where  the  re- 
ceipts are  greater,  the  salaries  should  be  greater  in  proportion;"  that 
the  fees  collected  should  be  paid  into  &e  county  treasury,  and  the 
salary  regulated  by  the  amount  of  the  fees  paid;  "that  in  that  way 
they  could  have  a  general  law  which  would  be  adapted  to  the  wants 
of  each  particular  county,  no  matter  what  amount  of  Wsiness  was  done 
in  such  county." 

When  the  question  recurred  on  the  adoption  of  the  original  section, 
Mr.  Frizell  moved  to  amend  it  by  striking  out  after  the  words  "county 
and  township  offices"  the  words  "and  their  compensation;"  also,  by 
striking  out  the  words  "in  relation  to  fees  and  salaries;"  and  in  sup- 
port of  his  motion  said:  "I  do  not  think  that  any  law  can  be  made 
which  will  bear  uniformly  in  regard  to  the  fees  and  salaries  of  officers 
in  this  proposed  state.  I  do  not  think  that  any  general  law  can  reach 
that  subject  fairly,  if  a  general  law  can  be  made  to  reach  it  at  alL 
....  I  think  the  subject  is  sufficiently  regulated  in  section  21,  which 
follows,  where  it  is  made  obligatory  on  the  legislature  to  make  all  laws 
uniform  and  general  in  their  operation  in  all  cases  where  general  laws 
can  be  made  applicable.  But,  conscientiously  speaking,  I  do  not  see 
that  any  general  law  can  operate  uniformly  and  correctly  in  this  mat- 
ter of  the  compensation  of  officers,  and  therefore  I  proposed  to  strike 
out  those  words."  The  question  was  tdcen,  and  the  amendment  was 
agreed  to:  Const.  Deb.  162. 

From  this  it  will  be  seen  that  the  question  whether  the  legislature 
should  be  prohibited  from  passing  local  or  special  laws  in  relation 
to  this  subject  was  fully  discussed  and  fairly  presented.  The  fact  that 
all  clauses  relating  to  this  subject  were  excluded  in  expressing  the  will 
of  the  convention  is  significant.  The  adoption  of  the  amendments 
furnishes  very  strong  evidence,  and  considered  in  connection  with  the 
reasons  given  therefor,  it  becomes  conclusive,  that  the  members  did  not 
intend  to  place  any  restrictions  upon  the  power  of  the  legislature  in 
regulating  the  fees  and  compensation  of  county  officers  by  any  of  the 
provisions  enumerated  in  section  20. 

Section  21  provides  that  "  in  all  cases  enumerated  in  the  preceding 
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petition,  for  services  rendered  b^  them  during  tbe  period  of  time 
between  tbe  decision  of  this  court  in  State  ex  reL  Attomey-Gleneral  v. 
Boyd,  19  Nev.,  6  West  Coast  Bep.  464,  and  the  approval  of  the  act 
of  1885.  This  position  cannot  be  maintained.  That  decision  related 
to  the  provisions  of  the  act  of  1883,  attempting  to  make  the  treasurer 
of  Washoe  county  ex  offi/yio  assessor,  and  it  was  decided  that  the  act, 
in  so  far  as  it  established  a  "difference  in  the  government  of  Washoe 
county  from  that  of  the  other  counties  in  the  state,  violates  the  uniform- 
ity contemplated  hj  the  constitution"  in  section  25,  article  4.  The 
decision  did  not  anect  the  provisions  of  the  act  which  related  to  the 
compensation  of  the  county  recorder  and  district  attorney.  The  allow- 
ance to  these  officers  for  that  period  should  be  made  under  the  pro- 
visions of  that  statute:  Stat.  1883,  73. 

We  are  of  opinion  that  the  legislature  of  this  state  has  the  power  to 
pass  local  or  special  laws  regulating  the  compensation  of  county  officers; 
that  the  act  of  1885,  in  so  far  as  it  relates  to  Washoe  county,  is  c<m- 
stitutional;  and  that  the  respondents  were  justified  in  refusing  to  allow 
the  claims  presented  by  the  relators. 

The  writ  of  Toa/ndaTaua  is  denied 


BtnuES  OF  Construction  as  to  Constitutionalitt  of  Statute:  See  State  ex  rel. 
Gardwell  v.  Glenn,  1  West  Coast  Bep.  50;  Carpentier  v.  People  ez  rel.  Tilford,  5  Id.  553; 
People  ex  reL  Robertson  ▼.  Van  Gashin,  Id.  651. 


Beinhabt'  et  al.  u  Bradshaw. 

FUed  January  8, 1886. 

Pbs-bmftion — ^Land  in  Oocupanct  of  Another. — ^The  right  to  pre-empt  pnblic 
lands  cannot  be  exercised  upon  land  occupied  by  another. 

The  Sams — PBE-EHFnoN  bt  Tenant  in  Common. — The  possession  of  one  tenant  in 
common  of  public  lands  inures  for  the  benefit  of  his  co-tenant.  Consequently,  the  tenant 
in  possession  cannot  acquire  a  right  of  homestead  to  such  lands. 

Appeal  from  a  judgment  of  the  fourth  judicial  district  court,  Hum- 
boldt county,  entered  in  favor  of  the  defendant  The  opinion  states 
the  facts. 

TT.  E.  F.  Deal  and  MacMiUan  <fc  Hannah,  for  the  appellants. 

Jkf.  8.  Bonm,ifidd  and  R  Jf.  Clarke,  for  the  respondent. 

Belknap,  C.  J.  The  parties  hereto  were  tenants  in  common  of  the 
tract  of  land  in  controversy.  At  the  time  plaintiffs  acquired  their 
interest  defendant  was  residing  upon  the  premises.  In  consideration 
of  his  occupancy  and  of  the  use  of  certain  farming  implements  and 
horses  owned  by  the  parties  l»  tenants  in  common,  and  of  other  mat- 
ters immaterial  here,  defendant  agreed  to  cultivate  the  land  and  return 
plaintiffs  one  fourth  of  the  crop  of  grain  grown  thereon.  Under  the 
agreement,  defendant  occupied  and  cultivated  the  land  for  two  seasons. 
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and  engaged  to  do  so  for  a  third,  but  during  the  third  season,  and  on  or 
about  the  thirty-first  day  of  July,  1882,  plaintiffs  learned  from  defend- 
ant, for  the  first  time,  that  his  cultivation  of  the  land  was  not  for  their 
use  or  benefit  as  during  the  preceding  seasons,  and  that  he  had  on  the 
twenty-first  day  of  January  preceding  preferred  a  claim  to  the  land 
under  the  homestead  laws  of  the  United  States.  Upon  these  facts^ 
plaintiffs  brought  the  present  action  of  ejectment.  Defense  is  made 
upon  the  homestead  dainL  The  case  presents  but  a  single  point, 
Was  the  land  subject  to  pre-emption  ?  In  other  words,  can  a  tenant 
in  common  acquire  a  ri^ht  of  homestead  to  government  land  of  which 
he  is  in  the  possession  for  himself  and  his  co-tenants  ? 

In  Nickals  v.  Winn,  17  Nev.  188,  the  plaintiff  was  in  possession  of  a 
large  tract  of  the  public  land.  He  neglected  to  avail  nimself  of  his 
right  to  purchase  in  preference  to  others,  and  Winn,  taking  advantage 
of  the  situation,  undertook  to  purchase  one  hundred  and  sixty  acres 
thereof  from  the  government.  It  was  held,  upon  the  authority  of  Ath- 
erton  v.  Fowler,  96  U.  S.  513,  and  other  decisions  referred  to  in  the 
opinion,  that  the  right  of  pre-emption  could  not  be  exercised  upon  the 
land  occupied  by  another.  "The  generosity  by  which  congress  gave 
the  settler  the  right  of  pre-emption,"  said  the  court  in  that  case,  •*  was 
not  intended  to  ^vehim  the  benefit  of  another  man's  labor,  and  author- 
ize him  to  turn  tnat  man  and  his  family  out  of  their  home.  It  did  not 
propose  to  give  its  bounty  to  settlements  obtained  by  violence  at  the 
expense  of  others.  The  right  to  make  a  settlement  was  to  be  exercised 
on  unsettled  land;  to  make  improvements  on  unimproved  land.  To 
erect  a  dwelling-house  did  not  mean  to  seize  another  man's  dwelling. 
It  had  reference  to  vacant  land,  to  unimproved  land;  and  it  would 
have  shocked  the  moral  sense  of  the  men  who  passed  these  laws  if  they 
had  extended  an  invitation  to  the  pioneer  population  to  acquire  in- 
choate rights  to  the  public  lands  by  trespass,  by  violence,  by  robbery, 
by  acts  leading  to  homicides  and  other  crimes  of  less  moral  turpitude.** 

The  present  action  is  sought  to  be  distinguished  from  Atherton  v. 
Fowler,  and  kindred  cases,  upon  the  ground  that  the  defendant  was 
not  personally  in  the  actual  possession  of  the  premises  at  the  time  of 
the  eviction. 

The  parties  being  tenants  in  common,  the  possession  of  the  defend- 
ant was  for  the  benefit  of  his  co-tenants  as  well  as  himself  Occupied 
lands  are  exempted  from  the  provisions  of  the  exemption  laws,  upon 
the  presumption  that  congress  could  not  have  intended  to  invite  the 
disorder  and  violence  which  would  follow  the  invasion  of  homes  made 
by  settlers  upon  the  public  lands.  The  evils  against  which  the  rule  is 
directed  are  subject  to  occur  where  lands  are  held  by  such  a  construct- 
ive occupancjr  as  the  facts  of  this  case  present,  and  we  think  it  fcdls 
within  the  principle  ruled  in  the  class  of  decisions  upon  which  Nickals 
v.  Winn  is  based. 

Counsel  for  appellant,  has  referred  us  to  the  case  of  Emerson  v.  San- 
some,  as  opposing  this  view.    That  case  was  decided  before  the 
ion  in  Atherton  v.  Fowler  established  the  contrary  doctrine. 


Sup.  Ct  CaL]  Little  v.  Jacks. 

The  judgment  of  the  district  court  must  I 
remanded,  with  instructions  to  enter  a  judgn 
tiffs  for  the  possession  of  the  demand^  prei 
as  tenants  in  conmion,  and  for  costs.    It  is  s( 


SUPREME  OOXjRT  OF  GAL 

No.  9,839. 

LriTLE  V.  Jacks. 

In  Bank,    FUed  January  16, . 
Rkaboumsmt  Ordsssd. 

Appeal  from  a  judgment  of  the  superior  c 
The  prior  opinion  is  reported  ante,  p.  432. 

S.  0.  Houghton,  for  the  appellant. 

D.  if.  Delmaa,  for  the  respondent. 

By  the  Court.     The  court  is  satisfied  witl 
on  the  point  considered  in  it:  8  West  Coast  ] 
several  former  decisions,  and  there  is  none 
our  notice,  or  of  which  we  are  aware. 

But  there  is  a  point  which  the  court  wisl 
whether  respondent  waived  his  right  to  obj 
filing  the  undertaking  on  appeal  before  servi 
by  a  stipulation  in  writing  tnat  the  cause  be 
this  court  for  hearing  for  a  day  referred  to  ir 
case  entitled  Bucknall  v.  Huntsman. 

To  this  point  the  reargument  will  be  limit 

And  it  is  ordered  that  the  cause  be  placed  ( 
Monday  in  February,  1886,  for  such  reargun 


?f^ 


WEST  COAST  RI 


Whole  No.  109.  January  28,  1886. 


CIRCUIT  COURT,  DISTRICT  OF 
Tick  Wo  v.  Patrick  Cr 

January  20, 1886. 

JxnasDicnov  to  Eitjoin  Pbogekdinos  in  Statb  Coi  i 
coDit  has  no  aQthority  to  restFoin  the  chief  of  police  of  I  i 
rants  of  arrest  issued  oy  the  police  court  upon  criminal  \ 
nances,  alleged  to  have  neen  passed  in  contravention  of  t  i 
constitution  of  the  United  States,  and  of  the  stipulatior 

SicnoN  72Q  OF  THX  ExYissD  Statutes  prohioits  the 
proceedings  in  the  state  courts. 

Before  Sawyer,  Circnit  J  i 

ffaU  McAllister,  D.  L.  Smoot,  and  L.  H.V  : 
plainani.. 

Alfred  Clarke,  for  the  respondent. 

Sawyer,  Circuit  Jadge,  orally.    In  the  bil 
that  Patrick  Crowley,  respondent,  is  chief  o 
county  of  San  Francisco,  and  that  he  hascertf  i 
which  he  is  about  to  arrest  complainant,  a  citi ; 
number  of  other  Chinese  subjects,  upon  the  cl  i 
ordinances  adopted  by  the  board  of   super 
county,  which  ne   alleges  to  have  been  pas  i 
fourteenth  amendment  to  the  national  consti  I 
lations  of  the  treaty  between  the  United  St  i 
China.     Complainant  sues  on  behalf  of  hims( 
fifty  others,  and  prays,  ''that  the  said  Patrick  i 
as  aforesaid,  may  be  enjoined  and  restrained  f  i 
or  otherwise,  the  aforesaid  ordinances,  to  wit, 
section  1  of  order  1569,  and  sections  67  and  6  i 

Section  720  of  the  revised  statutes  is  as  folio 
tion  shall  not  be  granted  by  any  court  of  thi 
proceedings  in  any  court  of  a  state,  except  in  casi 
mirr  be  authorized  by  any  law  relating  to  proci 

This  provision  was  carried  into  the  revised  £i 
of  Marc^  2, 1793,  expressly  prohibiting  any  int<; 
national  court  with  proceedmgs  in  the  courts  ci 
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CIRCUIT  COURT,  DISTRICT  OF  CALIFORNIA. 
Tick  Wo  u  Patrick  Crowley. 

January  gO,  1886. 

JOBISDICTTON  TO  Enjoin  Pboceeducos  IN  Statb  Coubt. — The  United  States  circuit 
ccmrt  has  no  authority  to  restrain  the  chief  of  police  of  San  Francisco  from  serving  war- 
rants of  arrest  issued  oy  the  police  court  upon  criminal  charges  for  violating  city  ordi- 
nances, alleged  to  have  neen  passed  in  contravention  of  the  fourteenth  amendment  of  the 
constitution  of  the  United  States,  and  of  the  stipulations  of  our  treaty  with  China. 

SicnoN  720  OF  thx  Exyiskd  Statutes  prohmts  the  issue  of  injunctions  to  restrain 
proceedings  in  the  state  courts. 

Before  Sawyer,  Circuit  Judge. 

EaU  McAllister,  D,  L.  Smoot,  and  L.  H,  Van  Schaick,  for  the  com- 
plainant.. 

Alfred  Clarke,  for  the  respondent. 

Sawyer,  Circuit  Judge,  orally.  In  the  bill,  the  complainant  alleges 
that  Patrick  Crowley,  respondent,  is  chief  of  police  of  the  city  and 
county  of  San  Francisco,  and  that  he  has  certain  warrants,  by  virtue  of 
which  he  is  about  to  arrest  complainant,  a  citizen  of  China,  and  a  large 
number  of  other  Chinese  subjects,  upon  the  charge  of  violating  certain 
ordinances  adopted  by  the  board  of  supervisors  of  said  city  and 
county,  which  ne  alleges  to  have  been  passed  in  violation  of  the 
fourteenith  amendment  to  the  national  constitution,  and  of  the  stipu- 
lations of  the  treaty  between  the  United  States  and  the  empire  of 
China.  Complainant  sues  on  behalf  of  himself,  and  one  hundred  and 
fifty  others,  and  prays,  "that  the  said  Patrick  Crowley,  chief  of  police, 
as  aforesaid,  may  be  enjoined  and  restrained  from  enforcing,  by  arrest 
or  otherwise,  the  aforesaid  ordinances,  to  wit,  section!  of  order  1559, 
section  1  of  order  1569,  and  sections  67  and  68  of  order  1587." 

Section  720  of  the  revised  statutes  is  as  follows:  ''The  writ  of  injunc- 
tion shall  not  be  granted  by  any  court  of  the  United  States  to  stay 
proceedings  in  any  court  of  a  state,  except  in  cases  where  such  injunction 
may  be  authorized  by  any  law.  relating  to  proceedings  in  bankruptcy.^ 

This  provision  was  carried  into  the  revised  statut^  from  the  statute 
of  Marc^  2, 1793,  expressly  prohibiting  any  interference  on  the  part  of  a 
national  court  with  proceedmgs  in  the  courts  of  a  state.    That  statute 

Tiff 
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has  been  construed  a  great  many  times  by  the  sapreme  court.  As  early 
as  1807  the  case  of  Diggs  v.  Wolcott,  4  Cranch,  179,  arose  in  which  aa 
action  was  brought  in  a  state  court  upon  a  certain  instrument  in  writ- 
ing. The  defendants  afterward  brought  suit  in  chancery  in  the  state 
court  to  cancel  the  instrument  and  enjoin  the  proceedings  in  the  case. 

The  chancery  suit  was  removed  to  the  United  States  circuit  court, 
where  a  decree  was  entered  enjoining  the  proceedings  in  the  state 
court.  On  the  appeal  the  court  says:  "The  case  was  argued  upon  its 
merits  by  C.  Lee  and  Swann,  for  the  appellants,  and  by  P.  B.  Key,  for  the 
appellee;  but  the  court  being  of  opinion  that  a  circuit  court  of  the 
United  States  had  no  jurisdiction  to  enjoin  proceedings  in  a  state  ooaru, 
reversed  the  decree/* 

That  decision  has  since  been  followed  in  a  great  many  cases>  ariang 
under  a  great  variety  of  circumstances;  as  in  united  Stotes  v.  Collins, 
4  Blatchfc  156;  Fisk  v.  U.  P.  R  Co.,  6  Id.  399;  Riggs  v.  Johnson  County. 
6  Wall  195 ;  Orton  v.  Smith,  18  How.  265, 266;  Slaughter  House  Cases, 
10  Wall.  298;  Deal  v.  Reynolds,  96  U  S.  340;  Peck  v.  Jennis,  7  How. 
625;  Haines  v.  Carpenter,  91  U.  S.  267,  and  many  others  in  the  circuit 
and  supreme  courts. 

There  are  other  cases,  however,  not  necessary  to  notice  here,  limiting 
the  provision  and  rule,  to  proceedings  ^rsi  com/menced  in  the  state 
court,  and  where  a  United  States  court  has  first  obtained  jurisdiction 
over  the  parties,  and  the  subject-matter,  holding,  that  it  is  entitled  to 
proceed  to  the  conclusion  and  execution  of  its  judgment,  unaffected  by 
any  subsequent  proceedings  in  a  state  court  of  co-ordinate  jurisdiction; 
and  that,  to  enaole  it  to  give  effect  to  its  proceedings  in  such  cases, 
mav  even  enioin  adverse  proceedings  in  a  state  court 

in  the  bill,  this  court  is  asked  to  restrain  the  execution  of  process 
issued  by  a  state  court  and  placed  in  the  hands  of  the  chief  of  police, 
whose  duty  it  is  to  execute  that  proces&  The  service  of  process  is  a 
proceeding  in  the  court.  But  in  JKiggs  v,  Johnson  County,  supra,  the 
court  says:  "State  courts  are  exempt  from  all  interference  by  the  federal 
tribunals,  but,  they  are  destitute  of  all  power  to  restrain  either  the 
process,  or  proceedings  in  the  national  courts.  Circuit  courts  and  state 
courts  act  separatelv  and  independentl;{r  of  each  other,  and  in  their 
respective  spheres  of  action,  the  process  issued  by  the  one,  is  as  far  out 
of  the  reach  of  the  other  as  if  the  line  of  division  between  them  was 
traced  by  landmarks  and  monuments  visible  to  the  eye." 

In  the  case  of  United  States  v.  Collins,  supra,  it  is  held  that  no 
process  of  a  state  court,  preliminary  to  the  final  determination  of  the 
case,  can  be  stayed  by  injunction  issued  out  of  a  United  States  court 
The  court  says:  "The  fifth  section  of  the  act  of  March  2, 1793,  pro- 
hibits the  courts  of  the  United  States  from  granting  an  injunction  to 
stay  proceedings  in  any  court  of  a  state.  This  term  'proceedings'  may, 
properly,  and  I  think  must,  necessarily,  include  all  steps  taken  by  the 
court,  or  by  its  officers  under  its  process,  from  the  institution  ot  the 
auit  .until  the  close  of  the  final  process  of  execution,  which  may  issue 
therein.** 
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The  supreme  court,  has,  likewise  held,  that  a  national  court 
^cannot  directly  restrain  a  state  court,  but  cannot  restrain  its  : 
ings  even  by  an  injunction  issued  against  the  parties  to  a  sui 
state  court.    In  Peck  v.  Jenness,  7  How.  625,  the  court  saj 
fact,  therefore,  that  an  injunction  issues  only  to  the  partu  \ 
the  court,  aTid  not  to  the  court,  is  no  evasion  of  the  difficulties  I 
the  necessary  result  of  an  attempt  to  exercise  that  power  over  i 
who  is  a  litigant  in  another  and  independent  forum. 

"  The  act  of  congress  of  the  second  of  March,  1793,  declare  i 
writ  of  injunction  shall  not  be  granted  *  to  stay  proceedings 
court  of  a  state.'    In  the  case  of  Diggs  v.  Wolcott,  4  Cranch, 
decree  of  the  circuit  court  had  enjoined  the  defendant  from  pr  i 
in  a  suit  pending  in  a  state  court,  and  this  court  reversed  th  i 
because  it  has  no  jurisdiction,  to  enjoin  proceedings  in  a  stat : 

As  recently  as  the  case  of  Haines  v.  Carpenter,  96  U.  S.  i 
same  doctrine  was  announced  in  the  following  language:  "In 
place,  the  great  object  of  the  suit  is  to  enjoin  and  stop litigatic  i 
state  courts,  and  to  bring  all  the  litigated  questions  before  th : 
court.    This  is  one  of  the  things  which  the  federal  courts  are  e 
prohibited  from  doing.     By  the  act  of  March  2,  1793,  it  was 
that  a  writ  of  injunction  shall  not  be  granted  to  stay  proceed!  i 
state  court.    This  prohibition  is  repeated  in  section  720  of  the 
statutes,  and  extends  to  all  cases  except  where  otherwise  prov  i 
the  bankrupt  law.    This  objection  alone  is  sufficient  ground  I 
taining  the  demurrer  to  the  bill." 

In  that  case  it  was  attempted  to  restrain  the  state  court  thr: 
injunction  against  the  parties;  and  the  supreme  court  holds  i 
cannot  be  done.  The  same  doctrine  was  repeated  in  Dial  v.  II 
96  U.  S.  340. 

The  proceeding3,  which  are  here  sought  to  be  restrained,  are  ] 
ings  in  a  state  court,  in  which  warrants  have  been  issued  aga: 
complainant,  and  many  others,  and  placed  in  the  hands  of  tht! 
tive  officer  of  the  court  for  service.  It  is  sought  to  enjoin  the 
of  process,  which  would  be  to  stay  the  proceedings,  and  prev 
court  from  acting  in  the  case.  This  is  clearly  within  the  prol 
of  the  statute,  as,  repeatedly,  construed  by  the  courts;  and  th  i 
has  'no  authority  to  restrain  those  proceedings.  Within  the  las  I 
years  a  great  many  applications,  under  a  great  variety  of 
stances,  have  been  made  to  this  court  for  preliminary  iniunci: 
restrain  proceedings  in  the  state  courts  in  civil  causes,  and  the: 
invariably,  been  denied. 

This  court  has  no  authority  to  restrain  proceedings  ^r«^  com 
in  a  state  court,  nor  has  a  state  court  authority  to  restrain  proc 
in  this  court.  The  court,  therefore,  has  no  jurisdiction  to  gn 
relief  sought  in  this  bill. 

Let  the  order  to  show  cause  be  discharged,  and  the  applicai 
an  injunction  denied. 

The  demurrer  to  the  bill  is  also  sustained  for  want  of  auth< 
grant  the  relief  sought,  and  the  bill  dismissed. 
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CIRCUIT  COURT,  DISTRICT  OF  OREGON. 
[Jnited  States  v.  Sinnott  et  al, 

JFUed  JouMUury  11, 1886. 

'  Indian  Saw-mill. — ^Lumber  made  at  the  saw-mill  on  the  Grand  Bonde  Indian  reser- 
vation is  in  fact  the  ^'property  "  of  the  Indians  thereon,  and  not  that  of  the  United 
States,  within  the  purview  of  section  3618  of  the  revised  statutes;  and  the  agent,  sabject 
to  the  instructions  of  the  commissioner  of  Indian  affairs,  may  dispose  of  any  portion  of 
the  same  and  apply  the  proceeds  to  the  support  of  the  mill  or  otherwise  for  the  benefifc 
of  the  Indians,  without  reference  to  section  3617  of  the  revised  statutes  requiring  money 
received  for  the  use  of  the  Uuited  States  to  be  deposited  to  its  credit. 

Double  Patmbnt  of  Salary. — ^The  superintendent  of  Indian  affidrs  in  Oregon  re- 
turned to  the  department  two  vouchers  for  the  payment  by  him  of  the  salary  of  the  ageut 
of  the  Grand  Bonde  reservation  for  the  second  quarter  of  1873,  each  being  marked  ''trip- 
licate," from  which  the  accounting  officers  assumed  that  the  salary  was  paid  twice,  and 
charged  the  aeent  H-ith  the  amount  of  such  payments  in  the  settlement  of  bis  official 
accounts:  Held^  1.  That  on  the  face  of  the  transaction  it  was  apparent  that  these  two 
papers  were  but  parts  of  one  voucher  taken  in  triplicate,  and  that  there  was  but  one  pay- 
ment; and  2.  That  if  there  had  been  two  payments,  the  agent,  although  liable  for  the 
excess,  as  an  individual,  as  for  money  had  and  received  to  uie  use  of  the  United  States, 
was  not  liable  therefor  on  his  bond. 

Money  Paid  by  Aqent  without  Authobity. — The  defendant  Sinnott  employed  a 
person  on  the  reservation  aforesaid  as  *' superintendent  of  farms  and  mills,  and  in 
reporting  the  fact  to  the  commissioner,  said  that  he  did  so  at  the  instance  of  "some 
political  friends,"  but  there  was  really  no  necessity  for  the  employment,  and  advised  that 
it  be  disapproved,  which  was  done;  but  the  agent  continued  the  person  in  such  employ- 
ment and  paid  him  therefor,  and  on  settlement  of  his  accounts  at  the  treasury,  one  thoa- 
sand  five  hundred  dollars  thereof  was  disallowed:  ffeld^  that  the  payments  being  not  only 
without  authority  but  contrary  thereto,  were  illegal*  and  the  agent  and  his  sureties  are 
liable  therefor. 

Action  on  official  bond  to  recover  money.  The  opinion  states  the 
facts. 

James  F,  Watson,  for  the  plaintiff. 

William  B.  OUbert,  for  the  defendants. 

Deady,  J.  This  action  is  brought  on  the  bond  dated  March  5, 1872, 
of  the  defendant,  Patrick  R  Sinnott,  as  Indian  agent  at  the  Grand 
Bonde  reservation,  and  of  the  defendants  Luzerne  Besser  and  E. 
Cahalin,  as  sureties  therein,  to  recover  a  balance  of  three  thousand  and 
forty-eight  dollars  and  eighteen  cents,  alleged  and  ascertained,  to  be 
due  the  plaintiff  thereon,  at  the  United  States  treasury,  March  21, 18S.3. 
on  account  of  money  and  property  received  by  said  Sinnott  under  said 
bond  and  not  duly  accounted  for,  with  interest  from  said  date  at  the 
mte  of  six  per  centum  per  annum,  and  costs  and  disbursements. 

The  answer  of  the  defendants  consists  of  a  denial  of  the  failure  of 
Sinnott  to  account  and  the  correctness  and  justice  of  the  settlement  at 
the  treasury. 

The  case  was  heard  by  the  court  without  the  intervention  of  a  jury. 

The  sum  sought  to  be  recovered  consists  of  these  items;  namely,  1. 
One  thousand  one  hundred  and  seventy-nine  dollars,  the  proceeds  of 
the  sale  of  certain  lumber  made  at  the  Indian  saw-mill;  2.  Three  hun- 
diied  and  seventy-five  dollars,  the  amount  of  a  second  payment  by  the 
superintendent  to  the  agent  on  his  salary  account,  for  the  second  quar- 
ter of  the  year  1873;  3.  One  thousand  nve  hundred  dollars  paid  to  C. 
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D.  Folger,  between  July  1, 1874,  and  August  25, 1876,  as  "supe 
ent  of  farms  and  milk,"  less  a  credit  of  five  dollars  and  eig 
cents  for  an  unexpended  balance  deposited  to  the  credit  of  th( 
States. 

The  mill  at  which  the  lumber  was  sawed  was  erected  by  the 
for  the  Indians  of  this  reservation,  in  pursuance  of  the  treaty  ' 
Umpquas,  of  November  29,  1854  (10  Stats.  1125),  and  that  > 
Molallas,  of  December  21,  1885  (12  Stats.  981),  and  in  fact  be 
them.  And  therefore,  in  my  judgment,  such  lumber  was 
"property"  of  the  United  States,  within  the  purview  of  secti 
of  the  revised  statutes,  which  requires  the  proceeds  of  any  sale 
to  be  converted  into  the  treasury;  nor  was  the  money  received 
received  "for  the  use  of  the  United  States,"  within  the  purviev 
tion  3617  of  the  revised  statutes. 

As  the  agent  and  guardian  of  the  Indians,  it  was  the  dut; 
defendant  Sinnott,  subject  to  the  instructions  of  the  commiss: 
Indian  afiairs,  to  dispose  of  the  lumber  made  at  this  mill, 
needed  by  the  Indians  for  their  own  use,  and  to  use  or  ap 
money  or  other  property  received  therefor  for  their  benefit. 

This  lumber  was  the  product  of  Indian  labor  combined  ^ 
labor  and  skill  of  white  men,  that  the  United  States  bound  i 
furnish  them  in  consideration  of  the  cession  of  their  lands, 
not,  then,  properly  speaking,  the  property  of  the  United  Staii 
certainly  not  within  the  contemplation  of  sections  3617  ai 
of  the  revised  statutes.  In  this  case 'it  appears  from  the  t 
statement  and  the  defendant's  accounts  that  in  1873  he  recei\ 
thousand  and  seventy-nine  dollars  and  thirty-one  cents  from 
of  lumber,  of  which  he  deposited  to  the  credit  of  the  United 
or  in  some  way  converted  into  its  treasury,  one  hundred  doll; 
thirty-one  cents,  and  used  the  remainder  in  payment  of  curr 
penses  of  the  agency,  including  the  wages  of  the  sawyer  and  . 
first  charging  himself  with  the  amount  received.  At  the  time 
no  instructions  to  make  any  other  or  special  disposition  of  thes( 
and  did  not  receive  any  until  October,  1876,  when  he  was  ins 
to  deposit  the  same  to  the  credit  of  the  United  States. 

In  the  second  quarter  of  1874  the  defendant  furnished  two  h 
dollars'  worth  of  this  Indian  lumber  for  the  building  of  the  d 
labor  school  on  the  reservation,  and  paid  for  it  out  of  the  fun 
nished  and  designated  for  that  purpose.  The  money  received  j 
lumber  he  then  applied  to  the  payment  of  current  expense 
charging  himself  with  the  amount,  as  in  the  case  of  the  fu 
received  in  1873. 

It  is  objected  that  this  transaction  was  contrary  to  section  l 
the  revised  statutes,  prohibiting  expenditures  in  any  departn 
the  government  in  excess  of  appropriations.  But  certainly  tl 
tion  has  no  application  in  the  premises.  There  is  no  questic 
that  the  money  expended  for  the  lumber  for  the  labor  schc 
appropriated  for  that  purpose.    And  the  agent  had  as  much  ri 
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use  it  in  the  purchase  o£  material  from  the  Indians  as  anyona  So 
that  the  item  of  two  hundred  dollars  is  in  the  same  category  as  the 
one  of  nine  himdred  and  seventy-oine  dollars,  and  the  question  con- 
cerning both  is.  Was  the  money  disbursed  or  accounted  lor  according 
to  law? 

As  I  have  said,  in  the  ahsence  of  any  instruction  to  the  contrary, 
in  my  judgment  it  was^  and  the  defendant  Sinnott  should  be  credited 
with  the  amount. 

And  even  if  the  disposition  of  the  money  received  from  the  sale  of 
the  lumber  was  a  technical  violation  of  section  3617  or  3618  of  the 
revised  statutes,  there  is  no  pretense  but  that  the  defendant  acted  in 
good  faith,  and  the  Indidns,  to  whom  the  money  really  belonged,  had 
the  benefit  of  it.  And  therefore,  upon  any  equitable  view  of  the 
transaction,  he  ia  entitled  to  be  credited  with  the  amount:  United 
States  v.  Koberts,  10  Fed.  Rep.  540;  United  States  v.  Stowe,  19  Id.  807. 

The  item  of  three  hrmdred  and  seventy-five  dollars,  for  double  pay- 
ment of  salary,  is  manifestly  a  mistake  of  the  superintendent's.  It  is 
admitted  that  the  superintendent,  Odeneal,  who  was  subpoenaed  as  a 
witness,  but  is  unable  to  attend,  would  testify,  if  sworn,  that  he  did 
not  pay  the  salary  twice.  Sinnott  swears  positively  that  he  never 
received  the  money  but  once,  and  there  is  nothing  in  the  treasury 
statement  to  the  contrary. 

It  appears  from  that  that  the  superintendent  paid  the  agent  his  sal- 
ary for  the  second  quarter  of  1873,  and  took  a  voucher  therefor  in 
triplicate,  and  for  some  reason,  or  by  mistake,  sent  two  parts  of  such 
triplicate  voucher,  instead  of  one,  with  his  accounts  to  the  department 

Upon  this  the  accounting  officers  have  ascumed,  without,  as  it  appears 
to  me,  any  sufficient  reason,  that  these  two  parts  of  one  voucher  relate 
to  two  different  and  distinct  payments  of  the  same  amount  for  the 
same  quarter's  salary.  Upon  a  parity  of  reasoning,  if  the  superintend- 
ent had,  for  any  cause,  sent  the  three  parts  of  this  voucher  to  the 
department,  the  defendant  would  have  been  charged  with  receiving 
this  salary  thrice. 

It  is  but  fair  to  add  that  there  is  a  slight  difference  in  the  language 
of  these  two  papers,  in  the  statement  of  the  account — the  one  being  for 
"salary"  as  Indian  agent,  etc.,  the  other  for  "services  rendered  the  In- 
dian department,"  as  Indian  c^nt,  etc.  But  their  is  no  difference  in 
the  language  of  (iie  receipt  by  Sinnott  or  the  certificate  of  payment  by 
the  superintendent,  and  manifestly  they  are  parts  of  one  transaction 
and  relate  to  but  one  payment. 

It  would  be  absurd,  as  well  as  unjust,  to  charge  Sinnott  with  the 
wrongful  receipt  of  three  hundred  and  seventy-five  dollara  on  any  such 
state  of  facts  as  this.  And  if  the  accounting  officers  have  erroneously 
credited  the  superintendent's  account  with  this  amount,  as  bavins  been 
actually  paid  out  by  him,  the  agent  is  not  responsible  for  the  mistake. 

And  furiihermore,  it  this  salarv  had  been  paid  to  the  agent  twice,  he 
would  not  be  liable  therefor  on  his  bond,  "rhe  security  for  the  proper 
disbursement  of  this  money  is  the  bond  of  the  superintendent — the 
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officer  who  received  it  for  that  purpose.  The  agent's  bond  covers  all 
moneys  that  come  "into  his  hands, '  as  agent  for  the  Indians,  but  not 
that  which  was  paid  to  him,  rightfully  or  wrongfully,  as  a  compensa- 
tion for  his  services. 

He  would  be  liable,  of  course,  as  an  individual,  for  money  had  and 
received  by  him,  by  mistake  or  otherwise,  that  belongs  to  the  United 
States,  but  not  on  his  bond  as  agent;  nor  would  his  secm-ities  be  liable 
therefor  at  all. 

On  July  2, 1874,  Sinnott  wrote  to  the  commissioner  of  Indian  affairs 
a  statement  of  the  employees  engaged  on  the  reservation.  Among  these 
was  C.  D.  Folger,  "superintendent  of  farms  and  mills,"  at  a  salary  of 
one  thousand  dollars  per  annum — a  place  which  seems  to  have  been 
created  for  his  benefit. 

On  the  seventh  of  the  same  month  he  wrote  to  the  commissioner  that 
he  "was  induced"  to  employ  Folger  "by  some  political  friends"  of  his, 
but  that  in  his  "judgment  a  superintendent  of  mills  is  unnecessary;" 
and  that  he  "had  better  disapprove  of  the  engagement  of  the  superin- 
tendent of  milla"  And  as  to  a  superintendert  of  farms,  he  left  that 
with  the  commissioner,  saying,  in  a  sentence  that  appears  to  lack  some- 
thing: "I  attended  to  the  business  of  farmer  since  I  came  here  myself, 
and  now  that  the  farm  is  to  be  discontinued  after  harvest." 

On  July  25th  the  commissioner  wrote  in  reply,  disapproving  of  "the 
appointment  of  C.  D.  Folger"  as  unnecessary,  the  miller  oeing  sufficient 
to  run  the  mill,  and  the  agent  to  manage  the  farm. 

But  on  September  5th  he  wrote  again  to  the  commissioner,  urging  the 
approval  of  Folger's  employment;  to  which  the  commissioner  replied 
on  September  30,  refusing  to  approve  the  same.  And  on  March  9, 
1875,  the  commissioner  wrote  again  to  the  agent,  calling  his  attention 
to  the  fact  that  Folger's  name  appeared  in  his  report  of  employees  for 
the  third  and  fourth  quarters  ot  1874  "as  superintendent  of  farms  and 
mills,"  and  after  referring  to  the  correspondence  between  them  on  the 
subject,  closed  by  saying:  "You  are  now  informed  that  vouchers  for 
services  performed  by  Mr.  Folger  will  not  be  considered  by  this  offica" 
There  is  no  pretense  that  Folger  performed  any  service  about  the  mill 
or  farm,  but  it  is  claimed  that  he  was  of  some  use,  or  might  have  been, 
in  showing  the  Indians  the  comers  or  boundaries  of  the  allotments  of 
lands  which  had  lately  been  surveyed  and  assigned  to  them  in  sev- 
eralty. He  also  acted  as  clerk  for  the  agent,  and  in  that  capacity 
received  and  opened  his  official  correspondence. 

But  the  agent  was  not  authorized  to  employ  him  in  any  capacity 
without  the  approval  of  the  commissioner,  and  certainly  there  was  no 
excuse  for  his  doing  so  after  the  employment  was  expressly  disapproved 
by  the  latter. 

His  excuse  is  that  he  never  received  the  letter  of  March  9th,  and  he 
surmises  and  suggests  that  Folger  may  have  suppressed  it  for  fear  of 
losing  his  place.  And  at  his  request  a  day  was  given  him  to  produce 
Folger  as  a  witness  on  this  poini  But  the  party,  though  living  in  the 
city,  was  not  produced  or  examined    But  the  letter  of  September  30th 
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was  sufficient,  without  anything  further,  to  make  the  employment 
plainly  illegal. 

It  is  true  that  some  of  the  payments,  apparently  amounting  in  all 
to  six  hundred  and  fifty-five  dollars,  were,  on  what  was  thought  equi- 
table ground,  allowed  by  the  Indian  bureau,  after  bein^  rejected  by 
the  treasury  auditor.  For  instance,  the  two  hundred  and  fifty  doUais 
paid  for  the  third  quarter  of  1874,  which  was  allowed  on  the  supposi- 
tion that  it  might  have  been  paid  before  the  letter  of  September  30th 
reached  the  agent. 

But  this  act  of  mrace  as  to  part  of  the  disbursement,  does  not  render 
any  of  it  legal,  and  is  no  defense  to  a  claim  to  recover  the  balance. 

The  money  was  not  only  disbursed  without  authority,  but  directly 
in  the  face  of  it;  and  what  is  more,  with  the  admitted  knowledge  that 
the  employment  was  merely  to  serve  the  interest  of  or  oblige  ''some 
political  friends,"  and  not  the  public  good. 

The  plaintiff  is  entitled  to  a  jud^^ment  against  the  defendants  for 
this  sum,  less  the  credit  of  five  dollars  and  eighty-two  cents,  with 
interest,  in  all  one  thousand  five  hundred  and  sixty-five  dollars  and 
fourteen  cents,  with  costs  and  disbursements. 


tJNiTED  States  v,  SmNoiT  et  al, 

lUed  January  11,  1886. 
Judgment  Ordbbed  for  Plaintiff,  for  reasona  stated  in  fdr^going  opinion. 

Action  on  official  bond  to  recover  money. 
James  F.  Watson,  for  the  plaintiff. 
William  B,  Oilbert,  for  the  defendants. 

Deabt,  J.  This  action  is  brought  on  the  bond,  dated  September  28, 
1876,  of  the  defendant,  Patrick  B.  Sinnott,  as  Indian  agent  at  the 
Grand  Bonde  reservation,  and  of  the  defendants,  Nicholas  B.  Sinnott, 
Daniel  Handley,  and  William  W.  Page,  as  sureties  therein,  to  recover  a 
balance  of  five  hundred  dollars,  alleged  and  ascertained  to  be  due  the 
plaintiff  thereon,  at  the  United  States  treasury,  on  April  24,  1882,  on 
account  of  money  received  by  said  Patrick  B.  Sinnott  under  said  bond 
and  not  duly  accounted  for,  with  interest  from  said  date  at  the  rate  of 
six  per  centum  per  cmnum  and  costs  and  disbursements. 

The  answer  of  the  defendants  consists  of  a  denial  of  the  allegations 
of  the  complaint,  showing  a  breach  of  the  condition  of  the  bond. 

The  case  was  heard  by  the  court  without  the  intervention  of  a  jury 
in  conjunction  with  the  foregoing  one. 

The  sum  sought  to  be  recovered  consists  of  two  payments  to  C.  D. 
Folger,  as  superintendent  of  farms  and  mills  for  the  first  and  second 
quarters  of  the  year  1876. 
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The  money  was  paid  contrary  to  the  instruction  of 
sioner  of  Indian  affairs,  and  was  therefore  illejfftlly  dij 
opinion  in  the  foregoing  case  of  United  States  v.  Sinnott 

There  must  be  judgment  for  the  plaintiff  for  the  sui 
wikh  interest  from  the  date  of  settlement,  amounting  i: 
hundred  and  eighty-one  dollars  and  twenty-five  cents,  wi 
disbursements. 


United  States  v.  Heilneb  et  al. 

FUed  January  IS,  1886. 

Hbasxtbk  of  Damages  in  Action  fob  thb  Convebsion  of  Timber. — A 
chaser  from  a  wiUfnl  trespasser  of  timber  cat  on  the  publio  land  is  liable 
the  timber  at  the  date  of  such  porchase,  including  the  value  of  aU  lab 
frhich  said  trespasser  had  then  bestowed  upon  it. 

Case  in  JcTDaMENT.— H.  purchased  fifty  thousand  feet  of  lumber  at 
made  from  timber  willfully  cut  from  the  pubUo  land  by  the  latter  withoul 
of  H.;  and  hauled  the  samo  to  Baker  City,  a  distance  of  twenty  miles, « 
dollars  per  thousand,  where  he  disposed  of  it  at  fifteen  dollars  per  thoua^ 
in  an  action  by  th^  United  States  to  reooyer  damages  for  the  conversion 
the  true  measure  thereof  was  the  value  of  the  lumber  at  the  mill. 

New  Tbul — Intebest  on  Value  of  Pbopebtt  Convebted.— On  the  t 
for  granted  that  the  lumber  was  delivered  to  the  defendant  at  Baker  Cit 
took  its  value  there  as  the  measure  of  damages;  but  on  a  motion  for  a  ue 
adniitted  that  the  defendant  paid  for  hauling  the  lumber  to  that  place,  ai 
being  made  to  the  omission  to  prove  that  fact  on  the  trial,  a  new  trial  wai 
defendant,  unless  the  plaintin  would  remit  the  cost  of  hauling,  two  hu: 
dollars,  less  one  hundred  and  twenty  dollars,  the  amount  of  three  years* 
value  ai  the  lumber  at  the  mill,  which  the  plaintiff  had  omitted  to  claim 

Action  to  recover  damages  for  conversion  of  timber, 
sitttes  the  facts. 

James  F.  WcUaon,  for  the  plaintiff. 

Lewis  L,  McArthuTy  for  the  defendants. 

Deady,  J.    This  action  was  brought  January  2,  188^ 
damages  from  the  defendants  for  the  wrongful  taking  and 
boards  of  four  hundred  thousand  feet  of  logs  belonging 
tiff,  and  wrongfully  convertmg  the  same  to  flieir  own  use. 

It  is  alleged  in  the  complaint  that  between  June  1,  1\ 
commencement  of  this  action,  one  O.  T.  Elliott  wrongf  u 
removed  from  section  17,  in  township  7  south,  of  range  Zi 
Wallamet  merirJian — ^the  same  being  then  unsurveyed  pi 
four  hundred  thousand  feet  of  timber,  made  into  saw-logs 
ei^ht  hundred  dollars,  to  a  steam  saw-mill  in  Baker  cou] 
with  intent  to  dispose  of  the  same;  that  the  defendants,  w 
the  premises,  took  possession  of  said  saw-Ws,  then  and  th 
the  value  of  one  thousand  two  hundred  dollars,  and  wr( 
the  same  on  said  mill  into  boards  of  the  value  of  four  the 
hundred  dollars,  and  did  then  and  there  convert  the  same  t 
Qse^  to  the  damage  of  the  plaintiff  four  thousand  eight  hun( 


On  June  %  1884>,  the  defendants  answered  separately,  denying,  enb- 
et&ntially,  any  knowledge  of  the  allegations  of  the  complaint  relative 
to  Elliott's  catting  and  removing  timoerfrom  the  public  land;  and  ad- 
mitting that  on  and  since  Octooei  1,  1882,  they  each  had  an  interest 
in  the  steam  saw-mill  situate  on  or  near  the  section  aforesaid,  but  that 
about  said  date  it  was  removed  to  land  belonging  to  the  defendants; 
and  denying  that  they  were  in  any  way  interested  in  the  running  of 
sud  mill  between  the  time  of  acquiring  said  interests  therein  and  its 
removal,  or  that  they  ever  took  possession  of  said  logs  or  sawed  that 
same  into  lumber,  or  converted  the  same  to  their  use. 

On  the  trial  it  appeared  that  in  April,  1882,  the  defendant  Heilnei 
took  a  conveyance  of  the  mill  in  question,  it  being  then  located  on  the 
unsurveyed  public  land  and  on  or  near  this  section  17,  and  the  same 
day  leased  it  to  said  Elliott  for  so  much  lumber — the  transaction 
Itemg,  in  fact,  a  mere  security  for  the  delivery  to  Heilner  of  lumber  in 
payment  of  money  theretofore  advanced  by  him  to  Elliott;  that  in  the 
summer  of  1882  there  was  received,  under  said  arrangement,  by  Heil- 
ner, at  Baker  City,  from  forty  to  sixty  thousand  feet  of  lumber,  made 
from  logs  cut  and  taken  from  said  section  17  by  said  Elliott,  which  was 
worth  at  the  mill  about  ten  dollars  per  thousand,  and  at  Baker  City, 
a  distance  of  twenty  miles  therefrom,  fifteen  dollars  pet  thousand;  and 
that,  although  the  defendants  were  then  members  of  a  mercantile  firm 
at  Baker  City,  the  defendant  Ottenheimer  had  no  interest  in  the  trans- 
action. 

The  jury  found  for  the  defendant  Ottenheimer  and  against  the 
defendant  Heilner,  and  assessed  the  plaintiff's  damages  by  reason  of 
the  premises  at  seven  hundred  and  fifty  dollars. 

Afterwards,  counsel  for  Heilner  made  a  motion  for  new  trial,  on 
the  ground  that  the  lumber  was  delivered  by  Elliott,  and  received  by 
the  defendant  at  the  mill,  and  the  latter  paid  the  cost  of  hauling  the 
same  to  Baker  City,  which  was  five  dollars  per  thousand. 

This  fact  did  not  appear  on  the  trial,  but  the  case  was  given  to  the 
jury  on  the  supposition  that  Elliott  delivered  the  lumber  at  Baker 
City.  On  this  hypothesis  the  jury,taking  the  mean  of  the  evidence — 
fifty  thousand  feet — as  the  amount  of  lumber  received  by  Heilner,  and 
its  value  at  Baker  City — fifteen  dollars  pet  thousand^properly 
assessed  the  plaintifTs  dam^es  at  seven  hundred  and  fifty  dolliirs. 

But  the  district  attorney  now  concedes  that  the  defendant  did 
receive  the  lumber  at  the  mill,  and  paid  for  hauling  it  to  Baker  Oty, 
where  presumably  it  was  disposed  of  by  him,  and  linally  converted  to 
his  own  use. 

But  he  also  contends  that  Elliott,  being  a  willful  trespasser,  the 
defendant  is  not  only  liable  for  the  value  of  the  timber  at  the  mill, 
including  the  value  of  the  labor  put  upon  it  by  Elliott,  but  for  the  full 
value  of  the  property  at  any  time  after  it  came  into  his  possession  and 
before  this  suit  was  brought  for  the  conversion,  which  includes,  of 
course,  the  cost  of  transportation  from  the  mill  to  Baker  City. 

The  rule  for  ascertaining  the  damages  in  such  cases  has  been  a  vexed 
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question — ^the  volume,  if  not  the  weight  of  authority,  t 
value  of  the  property  at  the  time  of  conversion  or  appro] 
rse  of  the  defendant,  with  interest  thereon,  constitutes  t 
damages:  Field  on  Damages,  sec  792. 

But  this  includes  any  accession  of  value  between  tt 
conversion. 

Blackstone  says  that  the  rule  of  the  Roman  law  had  be 
adopted  by  Bracton  and  confirmed  by  the  courts  of  Engla] 
property  receives  "an  accession  by  natural  or  artificial  m< 
growth  of  vegetables,  the  pregnancy  of  animals,  the  en 
cloth,  or  the  conversion  of  wood  or  metal  into  vessels 
the  original  owner  of  the  thing  was  entitled  bv  his  rij 
sion  to  the  property  of  it  imder  such  its  state  of  impro\ 
the  thing  itseli,  by  such  operation,  was  changed  into  a 
cies,  as  by  making  wine,  oil,  or  bread  out  of  another's  gn 
wheat,  it  belonged  to  the  new  operator,  who  was  only  \ 
faction  to  the  former  proprietor  for  the  materials  whi 
converted:"  2  Bla.  Com.  404. 

And  in  Silsbury  v.  McCoon,  3  N.  Y.  379,  the  court  wei 
held  that  when  the  taking  was  willfully  wrong  it  mal 
the  species  has  been  changed,  the  wrong-doer  acquires  i 
the  article  produced,  so  long  as  it  can  be  shown  that  it  t\ 
the  material  converted — ^as  when  com  is  made  into  whis! 

But  the  rule  laid  down  in  Wooden  Ware  Company  v. 
106  U.  S.  432,  is  of  final  authority  in  this  court! 

In  that  case  it  was  held  that  in  an  action  to  recovc 
timber  cut  and  carried  away  from  the  public  land,  the  d 
willful  trespasser,  is  liable  for  the  full  value  of  the  pi 
time  of  commencing  the  suit,  without  any  deduction  lo 
expense  bestowed  thereon;  but  if  he  is  an  unintentiona 
trespasser,  he  is  only  liable  for  the  value  of  the  timber  ; 
conversion,  less  the  value  of  any  such  labor  or  expense 
purchaser  from  a  willful  trespasser  without  notice  of  the 
true  ownership  of  the  property,  is  only  liable  for  the  va 
the  time  of  such  purchase,  and  not  for  any  labor  or  ex] 
bestow  upon  it  thereafter. 

It  is  admitted  that  the  defendant  purchased  this  lumb< 
ful  trespasser,  and  is  therefore  liable  to  the  United  Stai 
the  full  value  of  the  same  at  the  time  of  such  purchase 
and  received  the  lumber  at  the  mill,  where  it  was  wox 

jr    thousand.     If   he  purchased  without  notice  that 

Jonged  to  the  United  States,  he  is  not  liable  for  s 
value  he  may  have  put  on  it,  before  the  suit  was  broug 
it  to  Baker  City;  but  if  he  had  such  notice  he  is  so  liabl 

As  to  the  knowledge  of  the  defendant,  there  is  no  di 
and  the  circumstances  do  not  warrant  any  satisfactory  in 
subject. 

The  objection  that  this  point  ought  to  have  been  ma 
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was  not  made  hj  the  district  attorney,  and  may  be  conadered  waived. 
Probably  be  thought  the  defendant  entitled  to  favorable  consideration 
in  this  respect,  for  the  candid  and  truthful  manner  in  which  he  testified 
when  called  as  a,  witness  by  the  United  States  to  make  out  a  case 
against  himself — which  ia  a  matter  of  rather  rare  occurrence  in  cases 
ot  this  kind,  so  far  as  my  observation  goes. 

Assuming,  then,  that  the  defendant  was  not  liable  for  the  value  of 
the  lumber  at  Baker  City,  but  only  at  the  mill,  the  verdict  should  not 
have  been  for  more  than  five  hundred  dollars. 

But  while  revising  this  verdict,  there  is  another  circumstance  that 
ought  to  be  considered.  The  United  States  was  entitled  to  interest  on 
the  value  of  this  lumber  from  the  time  of  the  conversion — in  the  sum- 
mer or  fall  of  1882,  until  the  finding  of  the  verdict — November  27, 
1885.  No  claim  for  interest  was  made  on  the  trial  or  the  court  would 
have  instructed  the  jury  to  allow  the  same. 

But,  under  the  circumstances,  I  think  it  nothing  more  than  right  to 
provide  that  tbe  interest  which  the  plaintifi'  was  entitled  to  recover  be 
deducted  from  the  two  hundred  and  fifty  dollars,  and  the  verdict  con- 
sidered as  escessive  only  for  the  remainder. 

Three  years'  interest  at  eight  per  centum  pet  annum  on  five  hundred 
dollars  is  one  hundred  and  twenty  dollars,  which  being  deducted  from 
two  hundred  and  fifty  dollars  leaves  a  remainder  of  one  hundred  and 
thirty  dollars. 

The  order  of  the  court  will  be  that  the  verdict  be  set  aside  and  the 
cause  retried,  unless  the  plaintiff,  within  ten  days  hereof,  enters  a  re- 
mittitur for  the  amount  of  one  hundred  and  thirty  dollars. 


HBAarsE  or  Dauaois  in  Acnos  pok  Convehsios:  See  United  Stetw  t.  WUliajiw, 
1  VVsat  Cmwt  R«p.  100;  Mnrpby  v.  Eobb*.  5  Id.  309)  Mutn  t.  AtkuuM  TiUe;  stc  Co., 
S  Id.  7^1;  Hstker  v.  Dement,  G2  Am.  Deo.  070,  ftud  note  67S. 
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SUPREME  COURT  OF  MONTANA. 
Northern  Pacific  Railroad  Co.  v.  Lil] 

Filed  January  7,  1886. 

NOBTHSBN    PAOmO    RaILSOAD    COMPANY — ^LaND    GRANT — ACT    C 

8TBUED. — ^The  act  of  congress  granting  lands  in  aid  of  the  Northern 
not  only  a  law  but  a  conveyance,  and  imports  a  present  and  immedis 
to  the  company  of  the  lands  described  in  the  grant,  which  takes  ei 
of  the  date  of  the  act,  whenever  the  lauds  so  conveyed  are  designs 
location  of  the  line  of  the  road. 

Thx  Same^Fixiho  General  RoirrB  of  Road— Resertation  of  I 
act,  whenever  the  general  route  of  the  road  had  been  fixed,  the  Ian 
were  reserved  from  sale  and  held  for  the  company,  whether  before  or 
been  surveyed;  and  thereafter  no  person  could  acquire  any  title  thereto 
save  by  the  act  of  the  company.  Such  reservation  was  equivalent  to 
to  the  company,  to  the  extent  of  giving  it  the  right  to  protect  the  a 
other  persons.  Having  the  exclusive  right  to  sell  the  lands  and  to  del 
company,  to  all  intents  and  purposes,  had  the  possession;  and  this,  aci 
right  to  sell  and  to  convey  title,  gave  the  company  the  right  to  proti 
by  action  of  ejectment  or  otherwise. 

Ejectment — Averments  of  Complaint. — A  complaint  in  ejectmei 
the  seizure  of  the  plaintiff;  the  possession  of  the  defendant  at  the  tim 
ment  of  the  action,  and  the  withholding  of  the  possession. 

Appeal  from  the  first  district  court  of  Custer  countj 
states  the  facts. 

Sanders,  CvXlen,  &  Sanders,  for  the  appellant 

Conger  <fe  Cox,  for  the  respondent. 

Wade,  C.  J.  This  is  an  action  in  the  nature  of  ejec 
by  the  plaintiff  and  appellant  to  recover  the  possession  < 
from  the  defendant  and  respondent.  A  general  demur 
plaint,  for  that  it  did  not  state  a  cause  of  action,  was 
the  plaintiff  abiding  its  complaint,  judgment  was  rende 
for  the  defendant 

From  the  compliant  it  appears  that  in  the  year  18 
ment,  by  act  of  congress,  granted  certain  of  the  publ 
plaintiff  in  aid  of  the  construction  of  a  railroad  from 
to  Puget's  Sound;  that  the  general  route  and  line  of  th 
to  and  along  the  premises  in  controversy,  which  are  w: 
daries  of  the  grant,  was  fixed  on  the  twenty-first  da 
1872,  and  a  map  and  plat  thereof  filed  with  the  secreti 
rior,  in  the  oflSce  of  the  commissioner  of  the  general 
that  all  lands  included  within  the  grant  in  said  territ 
upon  withdrawn  from  sale  and  pre-emption  except  by 

Erovided  in  said  act;  that  on  the  nineteenth  day  of 
ne  of  said  road  was  by  plaintiff  definitely  fixed  near 
route  opposite  to  and  iong  said  premises,  and  within 
two  miles  therefrom,  and  a  plat  showing  the  definite 
line  of  said  railroad  was  thereafter,  on  the  twenty-fifl 
1881,  filed  in  the  office  of  the  commissioner  of  the  gen 
that  said  road  was  constructed  on  said  line  along  and  c 
premises  on  or  about  the  fifteenth  day  of  December,  188 
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and  ac(!epied  by  the  government  on  the  thirtieth  day  of  September, 
1882;  that  on  the  twenty-first  day  of  February,  1872,  said  premises 
were  public  lands,  not  reserved,  sold,  granted,  or  appropriated  other- 
wise than  by  said  act  of  congress  in  granting  certain  of  the  public 
lands  in  aid  of  the  construction  of  said  railroad,  and  that  thenceforth 
the  said  premises  were  reserved  to  and  were  the  property  of  the  plain- 
tiff; and  that  the  plaintiff,  since  the  time  of  said  road  was  so  definitely 
fixed,  has  been  the  owner  of,  seised  in  fee,  and  entitled  to  the  posses- 
sion of  said  premises.  It  further  appears  that  the  defendant,  on  or 
about  the  first  day  of  July,  1878,  entered  upon  said  premises  and 
ousted  and  ejected  the  plaintiff  therefrom,  and  ever  since  nas  withheld 
the  possession  thereof. 

The  only  difference  between  the  complaint  and  the  one  in  the  case 
of  the  Northern  Pacific  Railroad  Co.  v.  Majors,  5  Mont  111,  2  West 
Coast  Bep.  23,  is,  that  in  the  Majors  case,  the  entry  and  ouster  by  the 
defendant  is  alleged  to  have  taken  place  subsequent  to  the  time  when 
the  line  of  the  road  was  definitely  fixed,  and  a  plat  thereof  filed  with 
the  commissioner  of  the  general  land-office,  while  in  the  present  com- 
plaint the  entry  and  ouster  is  alleged  to  have  taken  place  subsequent 
to  the  time  when  the  general  route  of  the  road  was  fixed,  and  the  lands 
withdrawn  from  sale  and  pre-emption,  and  prior  to  the  time  when  the 
line  of  the  road  was  definitely  fixed,  and  a  plat  thereof  filed  with  the 
commissioner  of  the  general  land-office. 

The  Majors  case,  and  the  authorities  upon  which  it  rests,  conclusively 
determine  that  the  act  granting  lands  in  aid  of  the  Northern  Pacific 
Railroad,  is  not  only  a  law,  but  a  conveyance  of  the  highest  character, 
and  imports  a  present  and  immediate  transfer  of  title  to  the  company 
of  the  lands  described  in  the  grant,  which  takes  effect  by  relation  as 
of  the  date  of  the  act,  whenever  the  lands  so  conveyed  are  designated 
by  the  definite  location  of  the  line  of  the  road.  Before  that  time  the 
grant  is  said  to  be  afioat,  but  the  location  of  the  road  anchors  it,  and 
causes  the  grant  to  take  hold  of,  and  attach  itself  to  the  alternate 
sections  of  land  along  the  designated  line  of  location,  the  same  as  if 
these  sections  were  named  in  the  act. 

The  lands  embraced  within  this  grant  to  the  Northern  Pacific  Com- 
pany consisted  of  alternate  sections  designated  by  odd  numbers  on  each 
side  of  the  line  of  the  proposed  road,  ana  it  was  provided  that  whenever, 
prior  to  the  time  when  the  line  of  the  road  was  definitely  fixed,  any 
of  said  sections,  or  parts  of  sections,  should  have  been  granted,  sold, 
reserved,  occupied  by  homestead  settlers  or  pre-empted,  or  otherwise 
disposed  of,  other  lands  should  be  selected  by  said  company  in  lieu 
thereof,  under  the  direction  of  the  secretary  of  the  interior,  in  alter- 
nate sections,  and  designated  by  odd  numbers,  not  more  than  ten  miles 
beyond  the  limits  of  said  alternate  sections.  These  limitations  upon 
the  grant  are  similar  to  those  found  in  numerous  other  grants  of  land 
by  congress  in  aid  of  railroads.  Their  object  is  obvious.  The  sections 
granted  could  be  ascertained  only  when  the  routes  were  definitely 
located 
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This  might  take  years,  the  time  depending  somewhat  upon  the 
length  of  the  proposed  road  and  the  difficulties  of  ascertaining  the 
most  favorable  route.  It  was  not  for  the  interest  of  the  country  that 
in  the  mean  time  any  portion  of  the  public  lands  should  be  withheld 
from  settlement  or  use,  because  they  might,  perhaps,  when  the  route 
was  surveyed,  fall  within  the  limits  of  the  grant  Congress,  therefore, 
adopted  the  policy  of  keeping  the  public  lands  open  to  occupation  and 
pre-emption  and  appropriation  to  public  uses,  notwithstanding  any 
grant  it  might  make,  until  the  lands  granted  were  ascertained ;  and, 
provided,  that  if  any  sections  settled  upon  or  reserved  were  then  found 
to  fall  within  the  limits  of  the  grant,  other  land  in  their  place  should 
be  selected  Thus  settlements  on  the  public  lands  were  encouraged 
without  the  aid  intended  for  the  construction  of  the  roads  being  thereby 
impaired:  Bailroad  Co.  v.  Baldwin,  103  U.  S.  426. 

The  grant  to  this  company,  however,  contains  a  limitation  upon  the 
right  to  settle  upon  or  pre-empt  any  of  the  lands  included  within  the 
grant,  after  the  general  route  of  the  road  has  been  fixed.  After  that 
event  transpires  said  lands  are  reserved  from  sale  and  held  for  the 
company,  whether  before  or  after  the  same  have  been  surveyed ;  and 
if  it  should  be  held  that  the  absolute  title  of  the  company  did  not 
attach  until  the  definite  line  of  location  had  been  fixed,  stilly  the  land 
having  been  reserved  from  sale,  except  by  the  company,  no  person 
could  thereafter  acquire  any  title  thereto  or  interest  therein  save  by  the 
act  of  the  company. 

Section  6  provides  that  the  president  of  the  United  States  shall 
cause  the  lands  to  be  surveyed  for  forty  miles  in  width  on  both  sides 
of  the  entire  line  of  said  road,  after  the  general  route  shall  be  fixed, 
and  as  fast  as  may  be  required  by  the  construction  of  said  railroad ; 
and  the  odd  sections  of  land  hereby  granted  shall  not  be  liable  to  sale, 
or  entry,  or  pre-emption  before  or  after  they  are  surveyed  except  by 
said  company  as  provided  in  this  act,  but  that  the  general  pre-emption 
laws  shall  be,  and  the  same  are  extended  to  all  other  lands  on  the  line 
of  the  road  when  surveyed,  except  the  lands  granted  to  the  company. 
This  section  is  itself  a^  grant,  and  a  legislative  reservation  and  with- 
drawal of  the  lands  granted  from  sale  or  pre-emption  except  by  the 
company. 

After  the  general  route  of  the  road  has  been  fixed,  it  provides  that 
the  odd  sections  "hereby  granted"  shall  be  reserved  from  sale  or  pre- 
emption, except  by  the  company;  that  is  to  say,  whenever  the  odd 
sections  are  designated  by  fixing  the  general  route  of  the  road  the 
grant  attaches  and  becomes  certain  and  absoluta  "And  the  odd  sec* 
tions  of  land  hereby  granted  shall  not  be  liable  to  sale  before  or  after 
they  are  surveyed,"  except  by  the  company.  This  prohibition  is  abso- 
lute, This  land  is  reserved  from  sale  by  congress.  It  is  a  legislative 
reservation,  and  takes  effect  whenever  the  general  route  of  the  road  is 
fixed;  and  thereafter  no  person  could  acquire  any  right  or  interest  in 
the  land  reserved  from  sale  except  by  act  of  the  company,  the 
grantee  of  the  government. 
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The  averments  of  the  complaint  are  that  after  the  passage  of  said 
act,  the  general  route  of  the  line  of  said  road  through  the  territory  of 
Montana  was  fixed  and  adopted  by  the  company  on  the  twenty-fiist 
day  of  February,  1872,  and  a  plat  and  map  thereof  filed  with  the  secre- 
tary of  the  interior  in  the  office  of  the  commissioner  of  the  general 
land-office,  and  that  the  said  secretary  did,  therefore,  on  said  day  make 
an  order  withdrawing  all  the  sections  of  land  designated  by  odd  num- 
bers, in  the  said  act  referred  to,  to  the  amount  of  twenty  alternate 
sections  per  mile  on  each  side  of  said  railroad  line  through  said  terri- 
tory from  sale,  entry,  and  pre-emption,  except  by  the  plaintiff,  as  in 
the  act  provided 

This  act  of  the  secretary  in  withdrawing  said  sections  from  sale  was 
not  necessary,  for  congress  had  declared  that  they  should  not  be  liable 
to  sale  after  the  general  route  of  the  road  had  been  fixed.  This  decla- 
ration by  congress  was  a  reservation  of  the  lands,  whenever  the  event 
transpired  that  caused  it  to  take  effect. 

It  must  be  presumed  that  the  president,  after  the  general  route  of 
the  road  had  been  so  fixed,  caused  said  lands  to  be  surveyed,  as  pro- 
vided for  in  section  6  of  said  act,  but  whether  he  did  or  not,  the  lands 
were  reserved  from  sale,  except  by  the  company,  both  before  and  after 
they  had  been  surveyed,  and  this  reservation  took  place  by  operation 
of  law  and  as  in  said  act  provided. 

This  reservation  of  saia  lands  from  sale  and  pre-emption,  except  by 
the  company,  protected  the  lands  for  the  company,  and  would  so  con- 
tinue to  protect  them  until  the  order  making  said  reservation  had  been 
revoked  and  said  act  repealed.  Such  a  reservation  made  by  operation 
of  law  was  equivalent  to  a  sale  of  the  lands  to  the  company  to  the 
extent  of  giving  to  the  company  the  right  to  protect  the  same  as  against 
all  other  persona  Having  the  exclusive  right  to  sell  the  lands  and  to 
deliver  possession  thereof  to  the  purchaser,  the  company,  to  all  intents 
and  purposes,  had  the  possession,  and  this,  accompanied  with  the  right 
to  sell  and  to  convey  title,  gave  the  company  the  right  to  protect  their 
possession  by  action  in  ejectment  or  otherwise,  against  every  and  ail 
other  persons.  The  reservation  of  said  lands  &om  sale  and  pre- 
emption, except  by  the  company  by  operation  and  in  pursuance  of 
law,  was  the  consummation  of  the  grant  to  the  company,  and  the  title  so 
conveyed  related  back  to  the  date  of  the  grant,  and  was  equivalent 
to  a  title  in  fee.  After  such  reservation  in  behalf  of  and  for  the  ben- 
efit of  the  company,  consequent  upon  the  gen^^ral  route  of  the  road  hav- 
ing been  fixed,  the  grant  was  no  longer  afloat,  but  it  attached  itself  to 
and  took  hold  of  the  designated  sections  as  if  they  had  been  named  in 
the  act. 

All  that  the  act  and  all  that  the  decisions  require,  in  order  to  con- 
summate the  grant,  is  that  the  alternate  sections  oe  designated.  Fixing 
the  line  of  the  general  route  of  the  road  does  cause  the  alternate  sec- 
tions along  said  line  to  be  designated,  and  to  be  reserved  from  sale  and 
f)re-emption,  except  hj  the  company;  and  fixing  the  line  of  definite 
ocation,  if  the  same  is  along  the  line  of  the  general  route,  as  in  this 
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case,  does  not  add  anything  to  the  efficacy  of  the  grant.  That  only 
does  what  has  already  been  done  before,  by  operation  of  law,  whenever 
thegeneral  route  of  the  road  has  been  fixed. 

The  defendant  entered  upon  the  premises  in  question,  which  are  sit- 
uate within  the  boundaries  of  the  grant  to  plaintiff,  and  within  two 
miles  from  the  line  of  the  general  route  and  definite  location  of  the 
road  in  1878.  At  that  time  the  line  of  the  general  route  of  the  road 
had  been  established,  and  the  alternate  sections,  in  consequence  thereof, 
and  by  operation  of  law,  had  been  withdrawn  from  sale  and  pre-emption 
except  by  the  plaintiff.  It  was  not  possible,  therefore,  at  that  time,  for 
the  defendant  to  have  acquired  any  interest  in  or  title  to  said  premises, 
which  were  a  part  of  one  of  the  alternate  sections  aforesaid,  save  from 
the  plaintiff  who  owned  and  held  the  title  thereto.  The  government 
could  convey  no  title  or  right,  for  the  reason  that  the  premises  had  been 
previously  reserved  and  withdrawn  from  sale  and  pre-emption  for  the 
benefit  of  the  plaintiff  who  held  the  exclusive  right  to  sell  and  dispose 
of  the  same.  The  defendant,  therefore,  when  she  entered  upon  said 
premises  and  ousted  the  plaintiff,  was  a  mere  trespasser,  without  color 
of  right  or  authority;  and  she  claims  no  rights  by  adverse  possession. 
Under  our  decisions  a  complaint  in  ejectment  is  good,  if  it  aver  the 
seizure  of  the  plaintiff,  the  possession  of  the  defendant  at  the  time  of 
the  commencement  of  the  action,  and  the  withholding  of  the  possession: 
McComley  v.  Gilmer,  2  Mont.  202;  Herbert  v.  King,  1  Id.  475.  This 
complaint  contains  these  necessary  averments,  and  the  demurrer  thereto 
ought  to  have  been  overruled. 

Judgment  reversed,  and  remanded. 

Ejbctkeist,  Pleadings  and  Allegations  in:  See  Allen  ▼.  Holt  Bros.,  6  Weat  Coast 
Bep.  776;  Hildreth  v.  White,  Id.  130;  Osborne  v.  United  States,  6  Id.  243;  Rego  v.  Vau 
Pelt,  2  Id.  903. 

Xo.i09-a 


f 


732  Wesi  Coast  Eepobteb.     [Sap.  Ct  Ne«  Mei. 

SUPREME  COURT  OF  NEW  MEXICO. 
Gonzales  v.  Atchison,  Topeka,  and  Santa  Ffi  E.  B.  Co. 

Filed  January  11,  liS6. 
Apfeai. — Proposid  Record  »nf3T  Contaik  Plbadisos.-:— An  appeaJ  will  be  dumbaed 
if  the  appellant  fails  to  serve  on  tbe  attomef  of  th«  app«Uee  ■  oopy  of  the  propoaod  rac- 
otd  contwuing  the  ple&dings  and  proceedings  id  the  otM. 

Motion  to  dismiss  appeal.    The  opinion  states  the  facts. 

Francis  Dovms,  for  the  appellant. 

Henry  L.  Waldo,  for  the  appellee. 

Hendeeson,  a.  J.     On  the  second  day  of  the  term  appellee  filed  a 
motion  to  strike  from  the  files  of  this  court  the  record  filed  in  the 
cause,     The  motion  is  in  the  following  form,  to  wit: 
"In  the  Supreme  Court,  Territorr  of  New  Mexico.     January  Term, 

iSSC.     Nasario  Gonzales,  Appellant,  v.  Atchison,  Topeka,  and  Santa 

F^  Railroad  Company,  Appellee 

"  Now  comes  the  said  appellee  by  its  attorney,  Henry  L.  Waldo, 
esq.,  and  moves  tbe  court  to  strike  from  the  files  of  this  court  the  pre- 
tended record  on  file  in  this  cause  for  the  reasons  set  forth  in  the  affi- 
davits accompanying  this  motion,  and  as  shown  by  the  certificate  of  the 
clerk  of  the  district  court  attached  to  said  pretended  record:  That 
appellant  has  failed  to  comply  with  the  provisions  of  rule  twenty-four 
(24)  of  the  rules  of  this  court  as  to  the  preparation  of  records  for 
review  in  this  court.  Henry  L.  Waldo,  Attorney  for  Appellee." 

Two  affidavits  accompanying  this  motion  were  filed,  in  which  the 
failure  on  the  part  of  appellant  to  comply  with  the  rule  referred  to, 
is  specifically  pointed  out.  The  first  is  that  of  Henry  L.  Waldo,  esq., 
in  substance  as  follows:  That  at  the  time  of  bringing  this  suit  he  was, 
and  thence  hitherto  has  been,  and  now  is,  the  attorney  of  the  s^d 
Atohison,  Topeka,  and  Santa  F^  Railroad  Company  and  the  designated 
agent,  residing  at  Santa  F^,  territory  of  New  Mexico,  of  said  company, 
upon  whom  process  might  be  served,  and  the  attorney  of  record  in  said 
cause;  that  no  proposed  record  of  the  pleadings  and  proceedings  con- 
taining a  proposed  bill  of  exceptions  was  ever  served  upon  him  as  the 
attorney  of  record  in  said  cause,  nor  as  the  designated  agent  of  sud 
company,  nor  was  any  proposed  record  of  any  kind  or  in  any  form 
ever  suomitted  to  him  as  such  attorney  or  designated  t^nt,  and  that 
he  has  never  had  any  notice  or  knowledge  of  such  a  record  having  been 
proposed  or  ofiered  for  settlement  to  the  presiding  judge  of  the  first 
judicial  district  court  of  said  territory  of  New  Mexico,  nor  to  either  of 
the  judges  of  the  second  or  third  judicial  district  courts  of  said  territory, 
acting  tor  said  judge  of  said  first  judicial  district  court:  The  remain- 
ing portion  of  the  affidavit  refers  to  certain  correspondence  contained 
in  the  transcript  of  the  record  in  this  cause. 

The  other  affidavit  is  that  of  Summers  Burkhart  He  states  that  he 
is  now,  and  was  duiing  the  entire  year  of  1885,  chief  deputy  of  the 
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• 
clerk  of  the  first  jadicial  district  court  of  this  territory,  and  as  such  is, 
and  was  during  that  time,  familiar  with  the  files  and  records  of  said 
clerk's  office;  that  he  made  the  copies  of  the  papers,  record  entries  of 
proceedings  in  the  case  of  Nasario  Gonzales  v.  Atchison,  Topeka,  and 
Santa  F^  Railroad  Company,  lately  pending  in  the  first  judicial  district 
court  of  said  territory,  now  on  file  in  the  office  of  the  clerk  of  this 
court,  and  attached  the  certificate  of  the  clerk  thereto  as  deputy;  that 
no  proposed  record  or  prepared  or  made  record'in  said  cause,  settled  or 
not  settled  by  the  district  judge,  has  ever  been  filed  or  tendered  to  be 
filed  in  said  cause,  and  that  the  transcript  made  by  him  as  such  deputy 
as  aforesaid  was  not  made  from  any  proposed  record  or  prepared  or 
made  record  filed  in  said  cause  under  rule  24  of  the  rules  of  the  supreme 
court;  that  the  only  paper  filed  or  tendered  to  be  filed  in  said  cause 
since  the  determination  of  said  cause  in  the  first  judicial  district  court, 
by  the  appellant  or  his  attorney,  was  the  paper  mentioned  in  the  said 
certificate  as  the  paper  filed  and  indorsed  "bUl  of  exceptions,"  together 
with  certain  letters  and  affidavits  accompanying  the  same. 

So  much  of  rule  24  as  may  be  necessary  for  the  consideration  of  the 
proposition  presented  by  the  motion  is  as  follows,  to  wit: 

Whenever  it  shall  be  intended  to  review  by  appeal  or  writ  of  error  a 
judgment  of  the  district  court,  a  record  of  tne  pleadings  and  proceed- 
ings in  the  case,  containing  a  proposed  bill  of  exceptions,  if  the  appel- 
lant desire  to  present  exceptions  not  appearing  on  the  record,  shall  be 
prepared  by  tne  appellant,  and  a  copy  thereof  served  on  the  opposite 
party  or  his  attorney  within  ten  days  after  the  entry  of  judgment, 
unless  the  time  is  extended  by  the  court;  and  the  party  served  may, 
within  ten  days  after  such  service,  propose  amendments  to  the  pro- 
posed record  and  exceptions,  and  serve  a  copy  of  such  amendments  on 
the  appellant,  who  may  then,  within  five  days  thereafter,  serve  the 
appellee  with  a  notice  that  the  proposed  record  and  exceptions,  with 
the  proposed  amendments,  will  be  submitted  at  a  time  and  place  to  be 
specified  in  the  notice,  to  the  district  judge  before  whom  judgment  was 
obtained,  for  settlement.  The  said  judge  shall  thereupon  correct  and 
settle  the  proposed  exceptions,  and  determine  what  portion  of  the  record 
of  proceedings  in  the  case  shall  be  transmitted  to  the  supreme  court. 
The  time  for  such  settlement  to  be  specified  in  said  notice  shall  not  be 
less  than  ten  nor  more  than  twenty  days  after  service  of  such  notice. 

2.  If  the  appellant  shall  omit  to  make  a  proposed  record  with  excep- 
tions, if  exceptions  are  to  be  presented,  within  the  time  limited  by  law 
or  as  extended  by  the  court,  he  sJtall  be  deemed  to  have  waived  his  right 
Hiereto, 

Counsel  for  appellant  does  not  question  the  power  of  this  court 
to  make  and  enforce  the  rule  in  question,  but  insists  that  a  fair  and 
liberal  interpretation  of  it,  when  considered  by  the  light  of  the  facts 
presented  in  the  record,  will  not  compel  or  even  authorize  this  court  to 
strike  the  record  from  the  files.  The  power  to  make  the  rule  being 
conceded,  and  it  appearing  to  be  free  from  uncertainty  or  ambiguity, 
nothing  is  left  for  construction  by  the  court. 
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The  only  question  presented  is,  Was  there  a  substantial  if  not  a 
literal  compliance  with  the  provisions  of  this  rule?  We  think  not 
No  proposed  record  containing  the  pleadings  and  proceedings,  or  any 
part  thereof,  in  the  cause  accompanied  the  bill  of  exceptions  tendered 
counsel  for  appellee,  nor  was  such  record,  or  any  part  thereof,  within 
the  meaning  of  said  rule,  presented  with  the  bill  of  exceptions  to  the 
judge  when  offered  for  settlement. 

The  letter  addressed  by  counsel  for  appellee  to  that  of  appellant,  on 
returning  the  proposed  bill  of  exceptions,  cannot  be  construed  as  a 
waiver  of  the  right  to  be  served  witn  a  copy  of  "  the  record  of  the 
pleadings  and  proceedings  in  the  case."  Nor  can  his  acts  be  construed 
as  consenting  that  the  bill  of  exceptions  containing  a  reference  to  some 
of  the  pleadings  may  be  considered  as  a  proposed  record  as  well  as  the 
exceptions  contained  in  the  tendered  bill.  The  rule  is  of  doubtful 
utility,  and  imposes  needless  costs  in  perfecting  appeals;  but  it  is  in 
force,  and  must  be  observed  in  this  case.  The  motion  will  be  sustained, 
and  the  record  stricken  from  the  files,  and  it  is  so  ordered 

Long,  0.  J.,  and  Brinker,  A.  J.,  concurred. 


In  the  Matter  op  Claim  for  Recognition  as  Attorney-general. 

Filed  January  11, 1886. 

Attornby-oenebal —•  Vacancy   in   Office  —  Appoiktbcent    by    Qovernor. —  The 

governor  of  the  territory,  having  power  to  appoint  an  attorney-general,  during  a  recess 
of  the  legislative  council,  only  in  case  of  a  vacancy  caused  by  death  or  resignation, 
the  supreme  court  will  not  presume,  in  support  of  an  appointment  so  made,  that  either 
of  such  contingencies  have  happened,  when  the  person  who  is  claimed  to  have  vacated 
the  office  is  present  in  court,  and  has  continuously  exercised  the  functions  of  his  office  to 
the  knowledge  of  the  court. 

Warren,  for  the  claimant  Laughlin. 

Bell  and  John  H,  Knaebel,  for  the  claimant  Breeden. 

Long,  C.  J.  Colonel  William  Breeden  and  Hon.  N.  B.  Laughlin  are  be- 
fore this  court,  each  claiming  that  he  is  the  attorney-general  of  the  terri- 
tory of  New  Mexico,  and  entitled  to  recognition  as  such,  and  to  exercise 
the  functions  of  that  office.  The  duty  is  therefore  upon  the  court  to  de- 
termine who  shall  be  recognised.  On  the  fourth  day  of  the  term,  cause 
No.  175,  Territory  of  New  Mexico  v.  John  Kinney,  was  called,  where- 
upon Mr.  Breeden,  assuming  to  be  attorney-general,  as  such  appeared 
therein  for  the  territory,  and  was  proceeding  to  take  action  when  he 
was  interrupted  by  Mr.  Laughlin,  who  addressed  the  court,  claiming 
to  be  the  attorney-general  both  de  jure  and  de  facto,  and  presented  in 
support  of  such  claim  a  commission,  in  all  particulars  regular  upon  its 
face,  signed  by  Edmund  G.  Ross,  governor  of  the  territory  of  New 
Mexico,  properly  sealed  and  attested,  bearing  date  November  15,  1885, 
ioaQihQT  with  the  oath  of  office  thereon.    Under  this  commission  and 
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oath  of  office  Mr.  Laughlin  ask6d  to  be  recognized  by  the  court  as 
attorney-general,  and  to  be  allowed  to  appear  as  such  to  the  exclusion 
of  Mr.  Breeden,  who  then  presented  to  the  court  a  commission  in  all 
particulars  regular  and  formal,  signed  Lionel  A.  Sheldon,  governor  of 
New  Mexico,  duly  sealed  and  attested,  together  with  the  oath  of  office, 
and  demanded  the  right  to  proceed  as  attorney-general.  His  commis- 
sion bore  the  date  April,  A.  D.  1884.  By  permission  Judge  Warren 
addressed  the  court  on  behalf  of  Mr.  Laughlin,  and  Judge  Bell  and  Mr. 
Knaebel  for  Mr.  Breeden.  In  this  way  the  question  is  before  the  court. 
Who  shall  b^  recognized  as  attorney-general  de  facto  t  It  is  not  a  pro- 
ceeding in  quo  warranto,  or  a  voluntary  appearance  by  parties  under 
a  stipulation,  or  an  issue  legally  joined  in  a  court  with  jurisdiction  to 
render  a  judgment  binding  on  the  parties  after  a  judicial  examination 
of  the  evidence.  The  contestants  have  not  come  here  in  any  way  to 
submit  to  the  jurisdiction  of  the  court  and  ask  judgment  on  the  merits 
of  their  respective  claims.  The  question  is  here,  under  these  circum- 
stances, rather  in  the  nature  of  an  inquiry  by  the  court  to  determine 
who  is  the  de  facto  officer.  In  the  proper  exercise  of  its  functions  in 
the  transaction  of  public  business  the  court  must  in  this  informal  man- 
ner determine  who  is  the  attorney-general  in  fact,  for  the  time  being, 
upon  such  facts  as  are  before  it  on  the  face  of  the  respective  commis- 
sions and  with  those  of  which  the  court  may  take  judicial  notice.  We 
shall  not  determine  who  is  the  officer  de  jure  holding  legal  title.  To 
procure  a  determination  of  that  matter  an  issue  binding  on  the  parties 
must  be  made.  It  is  contended  in  behalf  of  Mr.  Laughlin  that  in- 
asmuch as  he  holds  the  commission  latest  in  date  the  court  should 
presume  in  favor  of  his  claim;  the  commission  lawfully  issued,  that  the 

{)resumption  of  law  is  the  officer  executing  it  did  so  only  within  his 
egal  powers.  This  may  be  true  as  a  general  rule,  but  it  is  equally 
true  that  the  court  in  acting  of  its  own  motion  to  ascertain  who  are  its 
officers  must  aLso  know  as  matters  of  law  not  only  the  extent,  but  also 
the  legal  limit  of  executive  power,  as  declared  by  its  own  decided  cases. 
The  court  must  take  notice  of  its  own  decisions,  and  where  in  its 
adjudications  the  power  of  the  executive  has  been  defined  and  declared, 
the  court  will  not  presxmie,  against  its  own  rule,  the  existence  of  wider 
authority. 

In  the  case  of  "the  territory  of  New  Mexico  v.  Stokes  and  Mullen," 
2  N.  M.  63,  the  power  of  the  governor  to  appoint  an  attorney-general 
during  a  recess  of  the  territorial  council,  was  carefully  considered  by 
this  court  upon  full  argument.  It  was  there  clearly  held  that  when  a 
vacancy  in  the  office  of  attorney-general  occurred  "by  death  or  resig- 
nation during  the  recess  of  the  legislative  council"  the  governor  might 
appoint  to  fill  such  vacancy,  but  not  to  fill  one  occurring  in  any  other 
way.  Under  the  facts  reported  in  that  case,  it  was  held  the  office  of 
attorney-general  was  vacant  otherwise  than  by  the  death  or  resigna- 
tion of  the  incumbent,  and  the  governor  whollv  without  legal  power  to 
fill  the  same,  and  so,  for  want  of  this  legal  right,  the  office  continued 
for  some  time  vacant  That  decision  stands  as  tlie  declared  law,  and  we 
are  bound  to  respect  it  until  overruled  or  modified  in  a  regular  pro- 
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ceeding.  This  court  would  not  be  in  the  rightful  exercise  of  power, 
under  the  circumstances  here,  with  neither  cause,  parties,  nor  issues  be- 
fore it,  in  attempting  to  modify  or  reconsider  its  own  adjudication 
regularly  made.  That  cause  stands,  not  as  the  opinions  of  the  judges 
upon  the  bench,  but  as  the  solemn  adjudication  of  the  highest  judicial 
tribunal  of  the  territory,  binding  upon  this  court,  and  must  be  to  us  in 
this  informal  consideration  the  measure  of  the  governor's  power  to  ap- 
point. The  inquiry  then  must  be.  Was  Mr.  Laughlin  appointed  to  till 
a  vacancy  in  the  office  of  attorney-general  arising  by  death  or  resigna- 
tion? It  is  conceded  Mr.  Breeden's  term  had  not  expired  by  limitation. 
We  are  asked  to  presume  that  at  the  date  of  Mr.  Laughlin's  commission 
Mr.  Breeden  was  either  dead,  or  had  resigned,  in  order  to  give  effect  to 
the  act  of  a  co-ordinate  branch  of  the  government.  Is  there  any  un- 
yielding rule  of  law  calling  upon  the  court  to  ignore  every  other 
fact  and  act  upon  such  a  presumption?  If  so,  it  is  the  duty  of  this 
tribunal  to  follow  the  rule.  While  it  is  the  duty  of  each  depart- 
ment, as  far  as  can  legally  be  done,  to  give  to  every  other  due  con- 
sideration, respect,  and  credit,  yet,  in  applying  this  principle,  each 
particular  case  must,  subject  to  legal  rules,  stand  upon  its  own  facts. 
The  presumption  sought  to  be  maintained  here  may  be  rebutted  and 
overcome.  With  Colonel  Breeden  in  the  very  presence  of  the  court, 
transacting  business  there  in  person,  could  the  court  presume  him  dead  ? 
Certainly  not 

Suppose,  to  illustrate,  court  had  been  for  a  month  at  the  date  of  Mr. 
Laughlin's  commission  in  session,  and  during  every  day  of  that  time 
Mr.  Breeden  had  in  person  appeared  therein  as  attorney-general,  ex- 
hibiting his  commission,  and  acting  thereunder  in  prosecution  of  causes, 
thus  bringing  openly  to  the  knowledge  of  the  court  his  continuous 
claim  to  the  office,  and  while  so  engaged  a  commission  as  attorney- 
general  were  presented  from  the  executive  department,  with  claim  to 
the  office,  would  any  court  under  such  conditions  presume  resigna- 
tion, and  thus  exclude  the  possessor  from  his  plcae?  We  believe 
not.  In  this  inquiry,  however  it  might  be  upon  a  regular  issue,  the 
court  is  not  bound  by  any  strict  rule  compelling  the  adoption  of  a 
technical  presumption,  excluding  a  consideration  of  important  facts  of 
such  prominent,  open,  and  notorious  public  character  as  to  be  matter 
of  general  public  history,  and  thereby  within  the  judicial  knowledge 
of  toe  court.  The  court  should  also  take  cognizance  of  its  own  rec- 
ords and  proceedings,  with  the  daily  personal  appearance  of  the  attor- 
ney-general before  it,  in  the  discharge,  in  fact,  of  official  duty.  Such 
records  carry  to  the  court,  without  other  proof,  knowledge  that  Mr. 
Breeden  has  continuously  appeared  herein  as  attorney-general,  and 
there  performed  the  duties  of  his  office.  These  facts,  thus  before  us, 
with  his  appearance  in  the  open  discharge  of  official  duties  continu- 
ously in  the  various  courts  of  the  territory,  in  the  most  public  man- 
ner, receiving  therein  official  recognition  by  the  judges  of  this  court, 
and  allowance  therefrom  for  services  as  attorney-general,  both  before 
and  after  the  date  of  Mr.  Laughlin's  commission,  the  continuous  assertion 
in  the  most  vigorous  and  public  manner  in  the  courts  and  through  the 
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public  press  of  his  intention  and  right  to  hold  unde 
with  his  appearance  here  in  causes  of  the  territory  as 
are  matters  which  the  court  may  legally  know  withou 
of  judicial  knowledge,  and  constitute  such  an  actua 
possession  of  office  under  claim  of  right  as  to  rebut  th 
resignation.     We  cannot  legally  turn  away  from  thej 
an  officer  so  openly  and  notoriously  in  possession  oi 
the  very  presence  of  the  court,  to  be  informally  exclu 
tion,  without  trial  of  his  legal  right,  upon  the  mer 
such  circumstances,  of  a  contestant.     Other  facts  are 
the  judicial  knowledge  of  the  court.     The  executiv 
and  public  announcement,  through  the  press  and  by  q 
tion,  of  his  right  to  remove  Mr.  Breeden,  of  the  fact 
statement  of  tne  alleged  cause,  thereby  making  thicse 
conspicuous  part  of  the  current  public  history  of  the 
ther,  the  executive  department  of  the  territorial  gov 
officially  to  the  notice  of  a  majority  of  the  judges  < 
formal  written  communication,  the  fact  that  Mr.  Bn 
governor  removed  from  the  office  of  attomey-eeneral 
was  done,  no  doubt,  to  place  before  the  judicial  depari 
ritory,  in  a  formal  way,  knowledge  upon  which  it  si 
official  action  of  a  co-ordinate  branch  of  the  territo 
Shall  the  court  presume  such  communication  was  fo 
pose,  or,  treating  the    executive  department  with  tl 
which  it  is  entitled,  give  the  communication  to  this 
dignity  and  force  it  deserves,  as  official  informatioi 
assertion  by  the  executive  of  the  right  of  removal 
latter.     Thus  the  presumption  upon  which  Mr.  LaugL 
come  here  by  the  considerations  stated. 

This  court  must  consider  and  give  effect  to  its  o\ 
appearance  in  office  in  the  actual  discharge  of  duty  in 
officer,  to  the  pubMc  proclamation  of  the  executive,  t 
and  notorious  public  facts  of  current  history  in  the 
executive  communications  to  the  courts,  rather  than 
them  all,  to  thereby  exclude  a  public  officer  from  pla( 
session  and  discharging  official  duty.  We  pass  upor 
executive  power  or  legal  right,  except  on  this  informal 
some  the  law  on  that  subject  to  be,  as  declared  by  the 
tribunal  of  the  territory,  until  overruled  or  modifiec 
court.  If  the  judgment  of  this  tribunal  is  to  be  in 
correctness  of  that  decision,  it  must  be  upon  a  caus< 
proper  parties  and  issues.  Authority  is  not  cited  in 
ruling,  as  it  is  believed  the  principles  upon  which  it  is  i 
settled  and  universally  recogniz^  as  to  commend  the 
citation. 

The  court  will  recognize  Mr.  Breeden  as  the  de  fad 
era!  In  this  ruling,  as  to  all  its  parts,  each  member  oi 
concurs. 

Brinker,  a.  J.,  and  Henderson,  A.  J.,  concurired. 


Texas,  Santa  F&,  and  Northern  Railroad  Co.  v.  Obman  bt  al. 

IVtd  JoMuarji  It,  18S6. 
MecBANto's  LiiM— Action  to  Fobeolosi— Fikal  Decbbe. — In  mi  tction  to  foreoloae 
a  loecbaaic's  Ueo,  the  conrt  save  judgmeDt  for  the  oompUiDUits,  *ii<l  decreed  tbat  th« 
property  affected  by  tlie  lieo  D«  sold  aoil  ths  proceeds  applied  to  the  paymeat  of  the  com- 
plunant'a  demand,  and  the  balance  paid  iutoconrt.  SubeeqacDtly,  tne  court  ordered  tbat 
the  decree  be  modified  by  requirmg  the  entire  proceeda  to  be  paid  into  court  to  await  the 
determination  of  the  riEbts  of  priority  of  other  lieuc^*,  and  that  SDch  decree  be  vacated 
to  far  as  it  conflicted  witli  such  order.  HrM,  that  anch  prior  decree  waa  final,  and  that 
the  Bupplemeotat  order  did  not  afiect  its  finality. 

Error  to  the  district  court  of  Santa  F^  county.  The  opinion  st&.'«3 
the  facta. 

GildeTsUeoe  <fc  Pre^mi,  and  Catron,  Thornton,  £  Clancy,  for  the 
plaintiff  in  error. 

H.  L.  Waldo,  WiUiam  Breeden,  and  John  M.  Knaebel,  for  the  de- 
fendants in  error. 

BrinkeR,  a.  J.  This  is  a  motion  to  quash  the  writ  of  error.  There 
are  various  grounds  set  up  in  the  motion.  In  our  opinion  it  is  only 
necessary  to  consider  the  fifth,  which  is  as  follows:  "For  that  the  said 
writ  of  error  does  not  bring  up  for  review  in  this  court  a  final  decree 
or  determination  of  the  district  court."  If  this  ground  Ls  sustained, 
the  writ  must  be  quashed.  But  if  it  b  not  sustained  by  the  record 
the  motion  must  be  denied.  The  record  discloses  the  following  facts: 
On  the  tenth  day  of  November,  1883,  complainants  filed  a  bill  in 
chancery  in  the  district  court  of  Santa  F^  county  against  the  Texas, 
Santa  fe  and  Northern  Bailroad  Company  to  enforce  a  mechanic's  lien 
for  work  and  labor  performed  and  materials  famished  the  railroad 
company  in  the  construction  and  grading  of  the  road-bed  of  the  rail- 
road company  upon  that  part  of  its  line  known  as  the  San  Joan 
division. 

Such  proceedings  were  had  in  the  canse  thereafter,  that  on  the  thir- 
teenth oay  of  June,  1884,  a  decree  waa  rendered  in  which  the  coort 
finds:  That  complainants  performed  the  work  and  labor  and  furnished 
the  materials  for  which  a  lien  waa  claimed;  that  a  notice  of  lien  was 
filed  in  the  proper  office  as  required  by  law,  the  amount  remuning 
due  and  unpaid;  declared  that  amount  to  be  a  lien  upon  the  San  Jnan 
division  of  the  road-bed,  including  bridges,  grading,  culverts,  ties, 
timber,  and  other  material  pertaining  to  said  road-bed;  ordered  and 
decreed  that  said  lien  be  enforced  by  a  sale  of  the  premises;  appointed 
a  master  to  make  the  sale,  directed  the  advertisement,  manner,  and 
terms  of  sale,  and  ordered  the  master  to  distribute  the  proceeds  of  the 
sale,  after  paying  the  cost  and  charges  of  making  the  sale,  and  a  mas- 
ter's fee  of  five  hundred  dollars,  aa  follows:  To  complainant's  solicitoFS, 
three  thousand  dollars;  to  the  complainants  in  satisfaction  of  their 
lien  twenty-nine  thousand  six  hundred  and  fifty-seven  dollars  and 
fourteen  cents;  the  residue  to  be  paid  into  the  registry  of  the  court 

On  the  fifth  day  of  July,  1884,  me  master  advertised  that  he  would 
.on  August  21, 1884,  at  the  court-bouse  door  in  Santa  F^  sell  the  prop- 
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erty  covered  by  the  lien  in  the  manner  and  upon  the  te  • 
the  decree. 

The  record  also  shows  that  Adam  J.  Hager,  Lionel  1 
and  Samuel  L.  Bachelder  had  each  filed  bills  to  enfoi  : 
said  railroad. 

It  further  appears  that  on  August  2, 1884,  the  coi  i 
Hager,  Saxton  et  al.,  and  Bachelder  entered  into  and  fi  ■ 
a  stipulation  in  which  they  agreed  that  the  purpose  of  : 
proceedings  in  said  four  causes  should  be  consolidated, 
be  entered  in  said  causes  so  consolidating,  modifying  th  i 
tofore  entered  in  said  causes,  and  each  of  them,  so  that 
said  property  should  be  made.     That  such  sale  be  mad 
Orman  &  Crook,  by  the  master  appointed  in  that  case,  i 
in  the  decree  rendered  therein,  and  upon  the  notice  an( 
already  made  by  said  master.     That  the  master  instea< 
the  proceeds  of  the  sale  as  directed  in  that  decree  shoulc 
into  court  to  abide  the  further  order  of  the  court 
should,  upon  the  bringing  in  of  said  money,  determine 
the  several  liens  and  distribute  the  funds  accordingly. 

On  the  same  day  the  court  made  and  entered  of  rec  i 
decree  in  said  four  causes  upon  the  stipulation  of  tl 
plainants,  in  which  iif  recites  the  decrees  in  said  cai  i 
"thatfor  the  purposes  hereinafter  set  forth,  said  four  .  . 
be  and  are  ....  tmited  and  consolidated,  and  the  sam  ! 
and  be  heard  and  determined  together,  and  the  said  re? 
heretofore  rendered  in  said  causes  are  hereby  modified  \ 
all  respects  conflicting  Iterewith."    It  then  proceeds  to 
erty  sold  for  the  purpose  of  paying  the  demands  of  the  i 
plainants;  that  the  sale  ordered  and  advertised  in  the  (I 
case  proceed  in  the  manner  and  upon  the  terms  so  <  i 
decree  in  that  case;  that  the  master  appointed  in  thi 
the  sale  as  therein  directed,  but  instead  of  p<iying  oul 
ordered  in  the  Orman  &  Crook  case,  that  he  bring  it  h\ 
upon  the  bringing  in  of  the  money  the  respective  compi 
have  permission  to  apply  to  the  court  for  participation 
tion  of  the  money,  and  that  the  court  should  determin ; 
priority  of  the  respective  liens  as  between  the  severa 
that  on  such  hearing  and  determination  nothing  in  any 
should  prevent  the  investigation  of  any  and  all  facts 
correct  finding  and  determination  of  the  priority  of  tt 
between  the   respective  complainants,  and  for  that  p 
testimony  might  be  introduced  by  either  or  all  of  the  c 

The  railroad  company  was  not  a  party  to  the  stipula 
not  to  have  been  consulted  as  to  the  disposition  of  the 
sale  of  its  propertv.     It  was,  however,  in  court  when  tt 
solidated  decree  oi  August  2d  was  renr'ered. 

How  the  stipulation  and  consolidated  order  happen 
record,  we  are  unable  to  say.    They  are  not  properly  b 


case.  The  writ  of  error  was  not  issued  to  bring  up  the  records  in  the 
consolidated  causes  for  review,  and  we  can  only  consider  it  in  the  light 
of  a  supplemental  order,  or  direction  appended  to  the  June  decree,  un- 
less its  effect  is  to  vacate  that  decree  in  aome  essential  particular.  The 
June  decree  was  rendered  in  vacation,  but  it  was  conceded  on  the  ail- 
ment that  it  was  Gnal  in  form  and  substance  down  to  August  2d,  when, 
it  is  claimed,  it  was  vacated  by  the  consolidated  order  of  that  date. 

That  it  was  a  final  decree,  prior  to  the  entering  of  the  consolidated 
order,  we  think  there  can  be  no  doubt,  independent  of  this  coucessioo. 
The  parties  to  the  cause  in  which  it  was  rendered  were  Orman  &  Crook, 
complainants,  and  the  railroad  company,  respondent.  The  finding  was, 
that  complainants  had  performed  the  labor  and  furnished  the  materials 
tor  which  they  claimed  a  lien,  the  amount  due  upon  the  lien ;  that  they 
had  complied  witli  the  law  regulating  the  filing  of  notice;  that  they 
were  entitled  to  a  lien  for  the  amount  of  their  demand;  the  description 
of  the  property  effected  by  the  lien,  and  ordered  that  the  lien  be 
enforced  against  that  specific  property;  that  the  property  be  sold  to 
satisfy  the  iien;  that  a  master  be  appointed  to  make  the  sale;  directed 
the  terms  and  manner  o£  sale,  the  advertisement,  the  distribution  of 
the  money.  This,  then,  was  in  all  essentials  a  final  decree:  Bostwick 
V.  Brinkerboff,  IOC  U.  S.  3;  Sto^raJl  v.  Banks,  10  Wall,  583. 

It  is  insisted,  with  much  force  and  ability,  that  the  consolidated 
order  of  August  2d  vacated  the  June  decree,  and  thus  destroyed  its 
finality,  so  that  a  writ  of  error  would  not  lie  to  bring  it  here  for  review. 
An  examination  and  analysis  of  that  part  of  the  order  of  August  2d 
which  refers  to  the  June  decree  shows  that  this  contention  cannot  be 


That  order  only  purports  to  vacate  so  much  of  the  June  decree  as 
"conflicts"  with  the  order  of  August  The  only  conflict  between  that 
order  and  the  June  decree  is,  that  the  June  decree  directs  the  master 
to  advertise  and  sell  the  property  in  a  specified  manner,  upon  a  desig- 
nated notice,  and  distribute  the  proceeds,  while  the  August  order 
directs  the  same  master  to  sell  the  property  in  the  same  manner,  undet 
the  identical  advertisement,  begun  under  the  June  decree,  and  no^  then 
expired,  and  pay  the  proceeds  into  court,  when  the  court  would  deter- 
mine the  rank  and  priority  of  the  several  liens,  not  between  the 
complainants  and  the  railroad  company,  but  between  the  several  com- 
plainants. The  rights  of  the  railroad  company  had  been  finally  adjudi- 
cated, and  any  further  proceedings  in  the  district  court,  under  either 
of  the  decrees,  would  not  affect  it. 

From  the  terms  of  this  August  order,  it  seems  that  the  liability  of 
the  railroad  company  had  been  theretofore  settled,  and  what  remained 
to  be  done  was  simply  to  divide  the  proceeds  of  sale  among  the  com- 
plainants contending  for  priority,  in  which  the  railroad  company  could 
nave  no  interest. 

In  our  opinion  the  August  order  was  at  most  a  supplemental  or 
decretal  order  requiring  the  proceeds  arising  from  the  sale  under  the 
June  decree  to  be  paid  into  court  for  distrihtition.    It  does  not  in  ai^ 
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respect  vacate  the  substance  of  the  June  decree,  or  destory  its  finality. 
It  has  no  greater  effect,  either  in  its  letter  or  spirit,  than  if  it  had  been 
appended  to  the  June  decree  by  way  of  directions  as  to  the  distribution 
of  the  money  arising  from  the  sale. 

In  Stovali  V.  Banks,  stipra,  the  supreme  court  of  the  United  States 
say:  **It  is  not  unusual  in  courts  of  equity  to  enter  decrees  determining 
the  rights  of  the  parties,  and  the  extent  of  the  liability  of  one  party  to 
the  other,  giving  at  the  same  time  a  right  to  apply  to  the  court  for 
modifications  and  directions.  It  bas  never  been  doubted  that  such 
decrees  are  final." 

In  Mills  v.  Hoag,  7  Paige,  19,  the  court  say:  "A  decree  is  not  the 
less  final  in  its  nature  because  some  future  orders  may  possibly  become 
necessary  to  carry  such  decree  into  effect"  This  case  is  quoted  with 
approval  by  the  court  in  Stovali  v.  Banks. 

The  case  of  Tompkins  v.  Hyatt,  19  N.  Y.  534,  is  not  in  point  In 
that  case,  after  rendering  a  decree  in  favor  of  plaintiff  for  the  amount 
of  his  demand,  and  the  enforcement  of  his  lien,  a  reference  is  made  to 
a  master  to  ascertain  the  amount  of  the  indebtedness  of  plaintiff  to 
defendant,  and  to  deduct  such  indebtedness  from  the  sum  ordered  to 
be  paid  plaintiff,  clearly  recognizing  the  fact  that  defendant  had  a 
further  interest  in  the  controversy  which  was  still  undetermined.  No 
such  fact  appears  in  this  case.  The  questions  in  which  the  railroad 
company  was  interested  had  been  finally  adjudged  against  it 

A  number  of  authorities  have  been  cited  to  show  that  the  court  had 
complete  control  over  its  decrees  during  the  term,  and  that  it  could 
modify  or  vacate  them  at  any  time  during  the  term.  This  principle  is 
so  well  settled  that  we  have  deemed  it  unnecessary  to  review  the 
authorities  sustaining  it 

We  are  unable  to  agree  with  counsel  that  the  court  did  in  fact  vacate 
the  June  decree  by  its  order  of  August  2,  1884. 

It  follows,  therefore,  that  the  motion  must  be  denied.  And  it  is  so 
ordered. 

Long,  C.  J.,  and  Hendebson,  A.  J.,  concurred. 


Final  Judgments,  What  abr:  See  Mills  v.  Hoag,  31  Am.  Dec  272;  Scott  v.  Barton, 
60  Id.  782;  Teaff  v.  Hewitt,  59  Id.  6.^,  and  note  657;  and  Williams  v.  Field,  60  Id.  426, 
and  note  discussing  this  subject  at  length. 
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SUPREME  COURT  OF  OREGON. 
Andbus  v.  Knott  et  ii. 

FUed  NownAer  17, 1885. 

TinE-tAjiDa  Den^BD.— Tide-UndB  are  landB  lying  betwevD  ordinary  hi^-water  iih) 

low-wutcr  mark,  and  which  are  alternately  corered  and  lelt  dry  by  the  ordinuy  flux 

and  i-eflui  of  the  tiilea.     ILanda  which  are  covered  with  water  thi«e  lourtbs  of  the  year 

cannot  be  coneidered  aa  anch. 

Appeal  from  the  circuit  court.     The  opinion  states  the  facta. 

E.  B.  Waison'asxdi  8.  W.  Condon,  for  the  appellant,  W.  H.  Andros. 

H.  F.  BinghaTn,  and  Ben/ton  KUlvn,  for  the  respondents,  Levi  Knott 
and  another. 

Lord,  J.  The  action  was  in  eiectment.  It  was  brought  to  recover 
certain  lands  claimed  to  be  tide-lands.  The  court  below  held  that  tho 
land  in  controversy  was  not  such  land.  It  is  clear,  unless  the  land  in 
dispute  is  tide-land,  or  comes  within  the  description  of  such  land.3,  it  is 
neceasary  to  consider  the  othdr  legal  propositions  which  counsel  have 
discussed,  as  applied  to  such  lands.  What  is  meant  by  the  phrase 
"  tide-lands  "  ?  In  Eondel!  v.  Fay,  32  Cal.  354,  it  was  held  that  the 
descriptive  phrase  "  tide-lands,"  in  the  tegislatiun  of  that  state,  applies 
to  land  covered  and  uncovered  by  the  ordinary  tides,  which  the  state 
owns  by  virtue  of  its  sovereignty:  People  v.  Davidson,  30  Cal,  380; 
Walker  v.  Marks,  2  Saw.  152.  It  would  seem  to  correspond  to  ot  be 
synonymous  with  "  shore  "  or  "  tract,"  and  this,  at  common  law,  is  that 
land  which  lies  between  ordinary  high-water  mark  and  low-water  mark : 
Hale,  De  Jur.  12;  HaD,  Sea;  Blundell  v.  Catterall,  5  Barn.  &  Aid.  292. 
It  must,  then,  be  such  land  as  is  affected  by  the  tide,  that  lies  between 
ordinary  high-water  mark  and  low-water  mark,  and  which  is  alter- 
nately covered  and  left  dry  by  the  ordinary  flux  and  reflux  of  the 
tides.  Lands  adjacent  to  navigable  waters,  where  the  tide  flows  and 
reflows,  which  at  high  tides  are  submetged  and  at  low  tides  are  bare, 
come  within  such  description:  Bell  v.  Gough,  23  N.  J.  L.  683.  It  can 
hardly  be  considered  as  including  any  ground  that  doea  not   come 

^vithil^l!,^   ;.,-'.l-l..ri-r    lli^  .I'-rnl.tioi,. 

It  i.s  .acijillL-:.-!  to  ^iiy  thfit  Uiiili.  (.'uvi;M:J  with  wator  thrtc  fourths  of 
the  yuar  cannot  be  considered  tts  such. 
The  judgment  must  be  affirmed. 


ScHxiDER  V.  White. 

rilfd  Aorerafier  17,  18S5. 
Pbowisk  in  Fivoa  or  TntRD  Pebson— Ar-rios  hat  be  Maistaivkd  os. 
irlmse  foTOr  a  promise  is  made,  u|jOii  a.  consideration  moving  from  Another,  may 
lU  action  thereon,  although  lio  wok  not  informed  therooE  until  afterward*. 

Appeal  from  the  circuit  court.     The  opinion  states  the  £act& 
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A.  LeTihart,  for  the  appellants,  S.  S.  White  and  othei 
Frank  F.  Drake,  for  the  respondent,  H.  Schnider. 

That£B,  J.  The  only  question  in  this  case  which  t 
of  sufficient  importance  to  be  noticed  is,  whether  the  c<3 
justice's  court  contained  a  cause  of  action.  The  follow: 
the  said  complaint: 

"Plaintiff,  for  cause  of  action  against  defendant,  alloj 
the  year  1884  James  Dickson,  at  the  special  instance 
defendant,  rented  to  defendant  one  store  for  the  perio 
which  rent  was  of  the  reasonable  value  of  ten  dollars, 
defendant  promised  and  agreed  to  pay  to  plaintiff  the  r( 
thereof,  and  that  the  reasonable  value  thereof  was  and 
and  that  no  part  thereof  has  been  paid,  although  demai 
Dickson  assigned  to  plaintiff  said  claim  on  December  8, 
there  is  now  due  and  owing  from  defendant  to  plaintiff 
ten  dollars,  over  and  above  all  legal  claims  and  set-offs.' 

The  only  objection  urged  against  the  complaint  was  t 
ant  promised  and  agreed  to  pay  the  plaintiff  the  rent,  in 
ing  to  pay  it  to  Dickson.  1  have  no  doubt  that  the  p] 
to  allege  that  the  defendant  promised  and  agreed  to  p 
Dickson.  That  would  have  been  more  natural.  Hav 
premises  of  the  latter  he  would  have  been  more  likely 
ised  to  pay  him  the  rent.  But  taking  the  complaint  a 
I  think,  beyond  doubt,  it  contained  a  cause  of  action, 
for  a  valuable  consideration  moving  from  Dickson,  proii 
plaintiff  a  sum  of  monev,  and  the  latter  can  enforce  it. 
can  be  maintained  by  A  upon  a  promise  made  by  B  up 
tion  moving  from  C  to  pay  A  a  sum  of  money,  even  the 
informed  thereof  until  afterwards,  is  too  well  settled  to  re 
to  support  the  proposition. 

The  judgment  of  the  circuit  court  will  therefore  be  n 
cause  remanded  to  that  court,  with  directions  to  disn: 
review. 

When  Third  Person  mat  Site  on  Promise  for  his  Benefi 
Whitney,  35  Am.  Dec  621;  BiirrowB  v.  Turner,  Id.  624;  Barker  v.  £ 
note  739. 


NORMANDIN  V.   QrATTON. 
HUd  November  19,  1886, 

Evidence — Settlement  of  Accounts. — A  settlement  between  i 
factit  to  be  taken  as  a  settlement  of  all  demands,  but  is  not  conclusi^ 
a  recovery  for  matters  not  included  in  the  settlement,  though  existii 
evidence  to  show  the  exclusion  of  such  matters  is  ailmissible. 

Appeal  from  the  circuit  court.    The  opinion  states  \ 
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X.  N.  Steevea,  for  the  appellant,  K  Gratton. 

Alfred  N.  Sears,  jutl,  arid  Henry  E.  McOinn,  fur  the  respondent, 
Octave  Normandin. 

Lord,  J.  The  question  asked  and  answered  by  the  witness  was  evi- 
dence tending  to  rebut  the  presumption  of  the  settlement  alleged, 
including  all  demands  between  the  parties,  and  was  admissible  It  is 
concedea  that  a  settlement  between  the  parties  is  prima  facie  to  be 
taken  as  a  settlement  of  all  demands,  but  is  not  conclusive,  and  is  no 
bar  to  a  recovery  for  matters  not  included  in  the  settlement,  though 
existing  at  the  time:  Nichols  v.  Scott,  12  Vt  47;  Ryan  v.  Rand,  26 
N.  BL  15.  The  object  of  the  question  was  to  show  that  the  matter 
referred  to  was  not  included  in  the  account  stated,  and  thus  rebut  the 
presumption  that  it  included  all  previous  transactions:  Whart.  Ev.,sec. 
1133,  and  notes.  As  such  the  question  was  admissible,  and  the  ob- 
jection was  properly  overruled. 

It  is  true  the  answer  might  have  been  more  explicit,  and  specified 
the  transactions  with  more  particularity ;  but  in  failing  to  aevelop 
this,  the  plaintiff  ran  the  risk  of  this  evidence  proving  unsatisfactory 
for  the  purpose  offered.  And  yet  if  it  was  unsatisfactory  to  the  ad- 
verse party,  he  had  the  opportunity  of  cross-examination,  and  could 
have  compelled  a  further  explanation.  As  it  was,  the  parties  were 
content  to  submit  the  matter  to  the  tribunal  whose  province  it  was  to 
adjudge  the  fact,  and  as  this  resulted  adversely  to  the  appellant,  it  is 
not  perceived  how  he  can  remedy  it  To  impeach  an  account  stated, 
either  fraud  or  mistake  must  be  shown  to  exist;  but  that  is  not  the 
question  involved  in  this  case.  In  respect  to  the  note  it  is  sufficient  to 
say  that  the  same  principle  already  discussed  is  applicable  to  it.  Upon 
this  record  we  cannot  do  otherwise  than  affirm  the  judgment 
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SUPREME  COURT  OF  UTAH, 
In  re  MacKniqht: 

Filed  January  16 ^  18S6, 

Beheakino,  when  Granted. — ^To  jastify  a  rehearmg  the  court  mi 
it  has  failed  to  conaider  aome  material  point  in  the  case,  or  that  it  hi 
elusions,  or  that  some  matter  has  been  discovered  which  was  unknowj 
ai^ed. 

Petition  for  a  rehearing  in  a  procee^ng  to  disbar  as 
•     J.  R.  McBride,  for  the  petitioner. 

Powers,  J.  The  respondent  petitions  for  a  rehearii 
is  set  forth  in  the  petition  that  was  not  before  the  courl 
was  decided.  The  reasons  urged  are  that  this  court  ei 
elusions.  We  are  not  convinced  that  such  is  the  case. 
times  held  that  to  justify  a  rehearing  a  strong  case 
We  must  be  convinced  either  that  the  court  failed  to 
material  point  in  the  case,  or  that  it  erred  in  its  cond 
some  matter  has  been  discovered  which  was  unknown 
was  argued:  Venard  v.  Old  Hickory  M.  &  S.  Co.  et  al. 
Eep.  847. 

The  application  must  be  denied. 

Zane,  C.  J.,  and  Boreman,  A.  X.  concurred. 


Ferry  v.  Street. 

Filed  January  IS,  1886. 
Bbhbabino  Granted. 

Petition  for  a  rehearing. 

P.  Denny,  for  the  appellant 

Arthur  Brown,  and  Sutherland  A  McBride,  for  the  i 

Powers,  J.  The  appellant  petitions  for  a  rehearing, 
heard  by  this  court  before  two  of  its  present  members 
bench.  The  opinion  was  not  filed  until  some  months  a 
of  the  present  members  of  the  court  had  retired  from  t 
questions  involved  are  of  importance,  and  we  are  persuf 
is  made  by  the  petition  which  will  justify  us  in  orderi 
The  case,  as  now  presented,  is  quite  similar  to  the  case 
Guest,  6  West  Coast  Rep.  849,  decided  at  the  June  tenr 
a  rehearing  was  granted. 

We  feel  that  we  must  not  overlook  the  fact  that  th 
guage  of  the  petition  filed  in  this  case  is  reprehensible 
are  cast  upon  the  predecessors  of  the  present  membe 
which  we  cannot  allow  to  pass  unrebuked.     We  hav 
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heretofore  to  discuss  amoi^  ourselves  papers  which  were  not  couched 
in  language  proper  to  be  addressed  to  a  court  of  last  resort,  and  we 
have  determined  that  we  cannot  longer  permit  counsel  to  file  papers 
disrespectful  to  the  court,  or  to  former  members  thereof,  or  which,  over- 
stepping proper  bounds,  attack  reputable  members  of  the  bar.  If  we 
did  not  feel  tnat  a  party  should  not  suflTer  from  the  indiscretion  of  his 
counsel,  we  should  refuse  a  rehearing  upon  the  petition  filed.  But 
looking  simply  to  the  merits  of  the  matter,  and  not  to  the  manner  in 
which  it  is  presented,  we  order  a  rehearing. 

Zane,  C.  J.,  concurred. 

BoREMAN,  J.,  having  been  counsel  in  the  case^  did  not  sit. 


Wenner  u  Smith 

lUed  January  16, 1886. 

Probate  Jctboe — Vacancy  in  Office — Appointment  by  Govebnob. — Under  the  act 
of  coneresa  of  August  7,  1SS2,  the  governor  had  authority  to  fiU  a  vacancy  in  the  office 
of  probate  judge  caused  hy  a  failure  to  elect  such  officer  at  the  time  appointed  for  the 
general  election. 

Statute,  how  Construed. — When  the  words  of  a  statute  are  not  explicit  the  inten- 
tion is  to  be  collected  from  the  context,  from  the  occasion  and  necessity  for  the  law,  from 
the  mischief  felt,  and  the  object  and  remedy  in  view. 

Congress  has  Supreme  Control  of  All  the  Territories,  and  laws  enacted  by  it 
for  their  government  are  supreme,  any  law  of  a  territory  to  the  contraxy  notwithstanding. 

Title  to  Office-Faction  to  Recover  Fees. — ^Title  to  an  office  may  be  determin«l 
in  an  action  by  the  claimant  thereof,  for  money  had  and  received,  to  recover  the  fees 
from  a  wrongful  intruder.  In  such  action  the  measure  of  damages  is  the  amount  of  fees 
collected  by  the  intruder. 

All  Objection  to  the  Misjoinder  of  Causes  of  Action,  unless  taken  advantage  of 
by  demurrer,  is  waived. 

Appeal  from  the  third  district  court.    The  opinion  states  the  facts, 

Bennetty  Harkneas,  <k  KirkpcUrick,  for  the  appellant. 

Thomas  Moloney,  for  the  respondent 

Powers,  J.  This  case  comes  to  us  on  appeal  from  the  third  district 
coui-t.  It  appears  by  the  findings  of  fact,  that  the  plaintiff  Uriah  J. 
Wenner  was  in  August,  1884,  and  had  been  for  three  years  prior  thereto, 
a  citizen  of  the  United  States  and  a  resident  and  tax-payer  of  the  city 
and  county  of  Salt  Lake,  in  Utah  territory.  It  also  appears  that  there 
was  no  election  in  the  territory  of  Utah  in  August,  1882,  as  provided 
by  the  statute,  for  the  reason  that  all  the  election  oflSces  of  the  terri- 
tory had  been  vacated  by  the  act  of  congress,  approved  March  22, 
1882,  entitled  "An  act  to  amend  section  5352  of  the  revis^  statutes 
of  the  United  States,  in  reference  to  bigamy,  and  for  other  purposes," 
and  the  fact  that  the  commissioners  appointed  under  section  9  of  the 
act  did  not  arrive  in  Utah  in  time  to  fill  the  offices  and  provide  for  the 
election.  In  consequence,  therefore,  of  the  provisions  of  the  act,  there 
was  no  election  of  county  officers  held  in  Utah  in  1882. 
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No  question  is  made  but  what  in  August,  1S80,  th< 
sessed  all  the  qualifications  required  by  the  statutes  d 
for  holding  the  office  of  probate  judge  of  Salt  Lake  cO 
general  election  held  in  August,  1880,  he  was  elected  * 
and  on  the  twenty-fourth  day  of  the  same  month  he  W) 
by  the  governor  of  the  territory  as  such  officer,  enteral 
charge  of  the  duties  of  the  office,  and  held  it  continuoti 
1,  1884. 

From  some  time  prior  to  1862  the  defendant  has  be 
the  Mormon  church,  and  has  believed  that  polygamy 
to  him.    He  was  married  to  two  women  previous  to 
then  to  the  present  time  he  has  treated  the  women  as  \ 
not  entered  into  new  or  other  marital  relations  since  18 

September  16,  1882,  the  governor  of  the  territory  of 
H.  Murray,  deeming  that  there  was  a  vacancy  in  the  d 
judge  of  the  county  of  Salt  Lake,  under  the  provisioni 
congress  referred  to,  and  a  provision  of  a  subsequent  i 
approved  August  7, 1882,  the  same  being  a  provision  con 
ter  433  of  the  laws  of  the  first  session  of  the  f orty-sei 
appointed  the  plaintiff  to  the  office.  The  plaintiff  thei 
the  eighteenth  day  of  September,  with  two  good  and  suf 
to  wit,  William  G.  Oreen  and  Adam  S.  Patterson,  execi 
bond  conditioned  for  the  faithful  performance  of  his  of 
probate  judge,  in  the  penal  sum  of  five  thousand  dollars 
were  residents  of  the  county  of  Salt  Lake,  and  each  wo 
five  thousand  dollars  over  and  above  his  debts  and  liat 
erty  not  exempt  from  execution.  On  the  same  day  tha 
executed  the  plaintiff  took  an  oath  to  the  effect  that  he ' 
and  faithfully  perform  the  duties  of  the  office  of  judge  of 
oath  was  then  and  there  attached  to  the  bond. 

James  Oummings  was  then  the  treasurer  of  Salt  La 
on  the  eighteenth  day  of  September  the  plaintiff  tende: 
office,  the  bond  with  the  oath  attached  and  requested  i 
file  the  same.  Cummings  then  and  there  unqualifie 
approve,  or  file,  or  accept  the  bond  and  oath,  assigning  i 
Hon  for  such  refusal  that  he  did  not  recognize  the  appc 
plaintiff  to  the  office.  Thereupon  the  plamtiff  deposite 
oath  with  the  secretary  of  the  territory,  for  the  use 
whomsoever  it  might  concern,  as  being  the  best  sabstii 
for  the  filing  required  with  the  county  treasurer.  C 
second  day  of  September,  1882,  the  governor  of  the  i 
to  the  plaintiff  a  commission  for  the  office  of  probai 
form  and  under  the  seal  of  the  territorv,  duly  atteste 
tary.  (hi  the  same  day  the  plaintiff  exnibited  his  coi 
de^ndimt,  informed  defendant  of  his  appointment  ai 
to  and  for  said  office,  and  demanded  of  defendant  th< 
to  him  the  office  of  probate  judge,  and  deliver  to  him 
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papers  pertaining  to  the  office — all  and  singular  thereof,  and  the 
defendant  refusea. 

The  plaintiff,  in  accordance  with  the  provisions  of  the  statute,  was 
appointed  for  the  term  of  eight  month&  The  fees  and  emoluments  of 
the  office  of  probate  judge,  received  by  the  defendant  during  the  term 
of  eight  months  next  ensuing  September  22, 1882,  amounted  to  the 
sum  of  one  thousand  four  hundred  dollars.  For  these  fees  and  emolu- 
ments so  received,  the  plaintiff  made  demand  of  the  defendant  before 
bringing  suit,  but  payment  was  refused.  The  defendant  held  the  office 
during  the  said  term  of  eight  months,  believing  that  he  had  a  right 
thereto,  and  the  fees  and  compensation  received  by  the  defendant  vere 
not  more  than  the  reasonable  worth  of  the  official  services  perforined. 

Upon  this  state  of  facts,  the  learned  judge  who  tried  the  case  in  he 
court  below  found  as  conclusions  of  law: 

1.  A  vacancy  existed  in  the  office  of  probate  jud^  of  Salt  Lake 
county  on  the  sixteenth  day  of  September,  1882,  which  the  governor 
of  Utah  territory  was  by  act  of  congress  authorized  to  fill  by  appoint- 
ment. 

2.  By  the  appointment  of  the  governor,  by  the  efforts  made  to 
qualify,  and  by  the  commission  of  the  governor,  plaintiff  became  and 
was  on  the  twenty-second  day  of  September,  1882,  entitled  to  enter 
into  and  hold  said  office  of  probate  judge,  and  have  and  keep  the  fees 
and  emoluments  thereof  for  the  term  of  eight  months  next  ensuing. 

3.  Plaintiff  is  entitled  to  Judgment  against  defendant  for  the  sum  of 
one  thousand  four  hundred  dollars,  and  interest  thereon,  at  ten  per 
cent  per  annum,  from  Au^st  28, 1884,  amounting,  principal  and  inter- 
est, to  one  thousand  five  hundred  and  sixty-three  dollars  and  thirty- 
three  cents,  and  for  costs  of  suit 

There  are  three  questions  raised  by  the  record:  1.  Was  there  a 
vacancy  in  the  office  of  probate  judge  which  the  governor  was  author- 
ized to  filll  ?  2.  Can  the  plaintiff  recover  without  first  vindicating  his 
title  to  the  office  in  a  direct  proceeding  ?  3.  What  is  the  measure  of 
damages  if  the  plaintiff  was  entitled  to  judgment? 

1.  We  think  that  the  first  question  mast  be  answered  in  the  affirma- 
tive. We  think  that  on  the  day  that  the  appointment  was  made  that 
a  vacancy  existed  in  the  office  which  the  governor  was  authorized  to 
fill,  and  that  he  performed  his  plain  duty  in  the  premisea  It  had 
been  provided  in  substance  by  section  8,  chapter  47,  of  the  first  session 
of  the  forty-seventh  congress,  that  no  bigamist,  polygamist,  or  person 
cohabiting  with  more  than  one  woman,  should  be  eligible  to  or  entitled 
to  hold  any  office.  Congress  also  enacted,  as  will  be  seen  by  reference 
to  page  313  of  the  laws  of  the  same  session,  that  "  the  governor  of  the 
territory  of  Utah  is  hereby  authorized  to  appoint  officers  in  said  terri- 
tory to  fill  vacancies  which  may  be  caused  by  a  failure  to  elect  on  the 
first  Monday  in  August,  1882,  in  consequence  of  the  provisions  of  an 
act  entitled  'An  act  to  amend  section  5352  of  the  revised  statutes,'"  etc. 

This  act  was  approved  August  7, 1882,  the  day  appointed  b^  law  for 
the  aimual  election  in  Utah,  and  it  is  conceded  that  the  election  failed 
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in  consequence  of  the  provisions  of  the  first^named  act,  commonly 
called  the  "  Edmunds  act." 

The  law  authorizing  the  governor  to  fill  vacancies  caused  by  a  failure 
to  elect  at  the  election  of  August,  1882,  is  commonly  called  the  Hoar 
amendment  At  the  time  of  its  passage  the  statutes  of  the  territory 
provided  "  that  on  the  first  Monday  in  August,  1874,  and  every  two 
years  thereafter,  there  shall  be  elected  by  the  qualified  electors  of  the 
several  counties  of  Utah  territorv  one  probate  judge,  whose  term  of 
office  shall  be  two  years,  and  until  his  successor  is  elected  and  quali- 
fied." The  first  Monday  in  August  was  also  the  day  for  the  general 
election:  Comp.  Laws  1876,  sec.  18. 

On  the  first  Monday  in  August,  1880,  the  defendant  was  elected  to 
the  office  of  probate  judge  of  Salt  Lake  county,  and  shortly  after 
entered  upon  the  duties  of  his  office.  By  the  law  just  quoted,  the  suc- 
cessor of  the  defendant  would  have  been  elected  at  the  election  on  the 
first  Monday  in  August,  1882,  had  that  election  been  held.  Had  such 
B  successor  been  elected,  there  is  no  question  but  what  he  would  have 
been  entitled  to  the  office  by  filing  the  bond  and  oath  of  office.  As 
we  have  seen,  that  election  was  not  held,  because  congress,  by  sec- 
tion 9  of  the  Edmunds  act,  vacated  all  election  offices  in  the  terri- 
tory, and  those  appointed  by  the  president  under  the  provisions  of  that 
section  had  not  qualified  and  were  not  in  a  position  to  conduct  the 
election  on  the  day  provided  by  the  statutes  of  the  territory.  The  con- 
dition of  affairs  was  brought  to  the  attention  of  congress,  and  it  passed 
the  law  authorizing  the  governor  to  make  appointments:  13  Cong. 
Eecord,  part  7,  pp.  6778,  6796,  6891,  6941,  6981,  6982. 

Until  the  passage  of  this  law,  the  governor  had  no  authority  to  ap- 
point to  office,  except  in  certain  particular  cases.  All  the  power  he 
had  to  make  the  appointment  of  the  defendant  was  derived  from  this 
law. 

It  is  our  view  that  this  law  must  be  construed  to  substitute  the  ap- 

{>ointment  by  the  governor  for  the  election  by  the  voters  of  the  connty. 
n  this  view  we  think  there  can  be  no  question  but  what  a  vacancy 
existed  at  the  time  the  plaintiif  was  appointed.  The  law  certainly  was 
intended  for  some  purpose,  and  should  be  construed  so  as  to  effect  that 
purpose.  Under  the  construction  asked  by  the  defendant,  the  law  be- 
comes a  dead  letter.  There  was  not,  if  what  he  contends  is  correct,  an 
office  to  which  it  could  apply.  Congress  must  be  presumed  to  have 
known,  when  it  passed  the  law  in  question,  the  provisions  of  the  terri- 
torial laws  regarding  elections  and  the  tenure  of  office,  and  that  suc- 
cessors to  most  of  the  officials  in  the  territory  would  have  been  elected 
on  the  first  Monday  in  August,  1882.  Knowing  this,  and  that  the 
election  could  not  be  held  in  consequence  of  the  provisions  of  its  earlier 
act,  in  order  to  prevent  any  confusion  that  might  arise  because  of  this 
failure  to  elect  successors  to  the  then  incumbents,  it  passed  the  Hoar 
amendment,  authorizing  the  governor  to  appoint  in  lieu  of  election. 

When,  as  in  this  case,  the  words  of  the  statute  are  not  explicit,  the 
intention  is  to  be  collected  from  the  context,  from  the  occasion  and 
necessity  from  the  law,  from  the  mischief  felt,  and  the  object  and 


remedy  in  view,  and  the  intention  to  be  taken  or  performed  according 
to  what  is  consonant  to  reason  and  good  discretion:  Dwarris  on  Stat- 
iites,  etc.,  194,  note  13.  What  was  the  occasion  for  the  passage  of  the 
law  in  question?  Plainly  the  failure  of  the  August  election.  UTiat 
was  the  mischief  felt?  The  fear  that  confusion  would  arise  from  the 
failure  of  the  election.  What  was  the  object  and  remedy  in  view? 
The  object  was  to  prevent  confusion;  the  remedy  the  appointment  of 
officers  to  succeed  the  incumbents,  in  the  same  manner  an  though  the 
election  had  been  held. 

The  defendant  was  a  polygamist  at  the  time  of  the  appointment  of 
the  plaintiff  and  had  been  such  for  a  long  time  prior  thereto :  Murphy 
V.  Bamsey,  114  U.  S.  41.  This  fact  alone  was  sufiBcient  to  make  the 
office  held  by  him  vacant,  without  reference  to  the  Hoar  amendment. 
The  eighth  section  of  the  Edmunds  act  expressly  provides  that  "no 
polygamist,  bigamist,  or  any  person  cohabitating  witn  more  than  one 
woman  ....  shall  be  entiUed  to  vote  at  any  electicm or  be  eligi- 
ble for  election  or  appointment,  or  be  entitled  to  hold  any  office  .... 
in  or  under  any  territory  of  the  United  States."  This  law  stands  in 
relation  to  the  territories  as  a  constitutional  provision.  Congress  has 
supreme  control  of  all  the  territories,  and  the  laws  enacted  by  congress  for 
their  government  are  and  must  be  supreme,  any  law  of  a  territory  to  the 
contrary  notwithstanding:  National  Bank  v.  County  of  Yankton,  101 
U.  S.  129;  Ferris  v.  Higley,  20  Wall.  375;  Organic  Act.  sec  6.  Ther« 
can  be  no  doubt  but  what  congress,  by  the  Edmunds  act,  intended  to 
vacate  all  offices  held  by  polygamists,  and  to  disqualify  all  such  per- 
sons from  holding  office,  without  reference  to  whether  they  had  com- 
mitted the  crime  of  polygamy  as  described  and  defined  in  the  first 
section  of  the  act  Congress  knew  at  the  time  of  the  passage  of  this 
law,  and  this  conrt  must  take  judicial  notice  of  the  fact,  that  polygamy 
had  existed  in  this  territory. 

For  years  congress  had  been  endeavoring  to  suppress  it,  by  denounc- 
ing it  as  a  crime  to  be  punished  by  severe  penalties.  Notwithstanding 
the^laws  the  practice  had  continued.  Our  judicial  annals  show  that 
up  to  the  time  of  the  passage  of  the  Edmunds  act  there  had  been  but 
one  or  two  convictions.  Taking  into  consideration  the  failure  of  tbe 
laws  to  effect  the  purpose  for  which  they  were  passed,  it  seems  to  us 
that  a  very  slight  examination  of  the  Edmunds  act,  and  of  the  caases 
which  led  to  its  adoption,  will  satisfy  everyone  that  the  intention  of 
congress  was  to  provide  a  twofold  remedy,  the  one  criminal  and  tbe 
other  civil.  The  act  plainly  said  that  polygamists  shall  no  longer  hold 
office  and  receive  honors  and  emoluments  from  the  hands  of  the  govern- 
ment whose  laws  they  violate  and  defy. 

We  also  think  that  when  the  governor  appointed  and  commissioned 
the  plaintiff  that  it  gave  him  prima  fade  title  to  the  office.  It  imposed 
upon  any  one  contesting  the  burden  of  showing  a  better  title:  People 
V.  Head,  25  111.  325.  In  establishing  a  better  title  the  qualificaUons  of 
the  defendant  would  have  been  in  issue — the  question  would  have  arisen 
whether  he  was  or  was  not  a  polygamist 

Tbe  question  as  to  whether  a  vacancy  existed  in  tbe  office,  which  we 


Sup.  Ci  TJtaL]  Wennek  v.  Smith.  751 

have  just  considered,  was  squarely  before  this  court  in  the  case  of 
Kimbali  v.  Richards,  decided  February  10,  1883.  No  opinion  was  filed, 
but  the  issue  upon  the  pleadings  and  the  judgment  of  the  court  show 
that  the  court  then  hela  that  the  question  should  be  answered  as  we 
have  answered  it. 

2.  The  action  was  properly  brought  It  has  been  held  that  the  title 
to  an  office  may  be  determined  in  an  action  by  the  claimant  fhereof 
for  money  had  and  received,  to  recover  the  fees  from  a  wrongful 
intruder:  Glascock  v.  Lyons,  20  Ind.  1;  Allen  v.  McKean,  1  Sumn,  276; 
United  States  v.  Addison,  22  How.  174;  Dolan  v.  Mayor,  68  N.  Y.  274. 
The  defendant  usuroed  the  office.  He  was  a  wrong-doer  from  tho 
moment  he  was  notified  that  his  successor  had  been  appointed  and  had 
qualified.  An  action  lies  against  a  person  who  has  usurped  an  office, 
and  received  its  known  and  accustomed  fees:  1  Ch.  PI.  400;  1  Selw. 
N.  P.  81 ;  Boyter  v.  Dodworth,  6  T.  R  681 ;  Powell  v.  Milbank,  1  Id. 
399;  Sadler  v.  Evans,  4  Burr.  1984;  Lightly  v.  Clouston,l  Taunt.  113; 
Howard  v.  Wood,  2  Lev.  245;  Allen  v.  McKean,  1  Sumn.  276;  Dolan 
v.  Mayor,  68  N.  Y.  274.  We  do  not  think  that  in  law  the  defendant 
held  the  office  in  good  faith.  He  was  promptly  notified  of  the  appomt- 
ment  of  his  successor,  but  he  declined  to  yield  up  the  office.  He  must 
bear  the  consequences  of  his  own  mistake.  "When  one  of  two  inno- 
cent men  must  sufler,  he  through  whom  it  occurred  must  bear  the  loss." 
The  defendant,  in  the  eye  of  the  law,  was  a  wrong-doer. 

The  title  of  the  plaintifi*  to  the  office  in  question  was  set  forth  in 
the  complaint  as  well  as  his  claim  for  the  fees  of  the  office.  The 
defendant  did  not  demur  to  the  complaint,  but  answered  and  denied 
each  allegation.  If  the  defendant  is  right,  then  there  is  a  misjoinder 
of  actions,  ^d  he  should  have  demurred  specially.  Not  having  done 
so,  we  think  he  must  be  deemed  to  have  waived  the  objection:  Macon- 
dray  v.  Simmons,  1  Cal.  393;  Marius  v.  Bicknell,  10  Id.  217;  see  Laws 
of  tltah  1884,  sees.  292-295;  Bliss  on  Code  PL,  sec.  417;  Boone  on 
Code  PL,  sec.  265. 

3.  We  think  the  measure  of  damages  was  correctly  determined  by 
the  court.  It  is  true  that  there  was  no  salary  attached  to  the  office 
and  the  incumbent  was  paid  in  fees.  It  is  also  true  that  the  value  of 
the  services  of  the  defendant  was  equal  to  all  that  he  received.  So, 
in  a  case  of  an  officer  who  is  paid  by  a  salary,  the  value  of  his  services 
is  equal  to  the  salary  which  he  receives.  The  law  aims  at  compensa- 
tion. The  defendant  wrongfully  prevented  the  plaintiff  from  holding 
the  office  to  which  he  was  entitled,  and  wrongfully  received  and  appro- 
priated the  emoluments  of  the  office.  To  say  that  the  defendant  can 
retain  any  part  of  the  fees  of  the  office  would  be  to  say  that  he  can 
be  allowed  to  reap  a  benefit  from  his  own  wrong.  This  he  cannot  do: 
State  V.  Steers,  44  Mo.  223. 

There  is  no  error  in  the  record,  and  the  judgment  of  the  court  below 
must  be  affirmed  with  costs. 

Zane,  C.  J.,  and  Bobeman,  A.  J.,  concurred.    . 


SUPREME  COURT  OF  CALIFORNIA. 

No.  9,168. 

Haoelt  v.  Haqely. 

Department  Tao.     Filed  January  19,  1886. 

Several  Dbtehses  —  Failure  to  State  Sepaiutblt — OsjEtTnoN  bow  Taekm. — 
Uniler  section  444  of  the  code  of  civil  proocdure,  &d  utiwer  coDtaining  serenJ  defeiiMa, 
not  BelumUly  stated,  cannot  be  demurred  to,  auch  defect  can  only  be  reached  bj  motion 
to  Btrifco  out,  or  by  aome  other  appropriate  proceeding, 

Dkuftiikeb  to  AHsnER— Amended  ANSWEB^-WiiVEB  of  Objbction. — Where  sep*' 
rate  defenses  are  set  up  ■□  an  answer,  and  u  demurrer  is  snataioed  to  one  or  nore  of  sauh 
defenses,  aod  the  defendant  subsequently  files  an  amended  answer,  it  will  amount  to  a 
waiver  of  error  as  to  such  defenses  as  are  pleaded  anew  in  such  amended  answer,  bnt 
not  QB  to  defenses  to  which  the  demurrer  wsa  sustained,  and  which  are  not  again  pWdad 
in  the  ameoded  pleadiag. 

Statl'tk  of  Limitations — Pleading — Evidbhce  uhdek. — Under  section  458  of  the 

to  the  sect] 

to  the  section  when  thus  made  stands  ii 

tial   (act,  preciaely  ae  though  set  out  at 

Appeal  from  a  judgment  of  the  superior  court  of  Napa  county,  en- 
tered in  favor  of  the  plaintiff,  and  from  an  order  denying  the  d^end- 
ant  a  new  trial.     The  opinion  states  the  facts. 

Spencer  Jo  Senning,  for  the  appellant 

Joy  &  Hama/nd,  and  J.  N.  Yowng,  tor  the  respondent;. 

Se.VRLS,  C  This  is  an  action  of  ejectment  to  recover  land  situate  in 
the  county  of  Napa.  Plaintiff  had  judgment,  from  which,  and  from 
an  order  denying  a  new  trial,  defendant  appeals. 

The  amended  answer  of  defendant  sets  up  several  separate  defenses. 
A  demurrer  was  interposed  thereto  by  plaintiff,  which  was  sustained 
by  the  court,  to  the  second  cause  of  defense  in  such  answer,  and  the 
ruling  is  assigned  as  error. 

The  portion  of  the  answer  at  which  the  demurrer  was  aimed,  and 
to  which  it  was  sustained,  averred  that  plaintiff's  cause  of  action  was 
barred  by  the  statute  of  limitations,  to  wit,  by  the  provisions  of  sec- 
tions 318  and  319,  and  subdivision  3  of  section  323,  of  the  code  of 
civil  procedure  of  the  state  of  California,  and  then  proceeds  to  state 
that  defendant  and  plaintiff  for  many  years  lived  and  cohabited  to- 
gether as  man  and  wife;  that  children  were  bom  to  them;  that  the 
land  in  question  was  purchased  with  the  funds  of  defendant  for  the 
benefit  of  herself  and  children;  that  a  deed  was  taken  therefor  in 
the  name  of  plaintiff,  and  other  facts  tended  to  show  that  plaintiff 
held  the  title  in  trust  for  defendant. 

At  least  two  separate  defenses  were  contained  in  this  portion  of  the 
answer,  which  were  not  separately  stated. 

This,  however,  is  not  one  of  the  causes  for  which  a  demurrer  to  an 
answer  may  be  interposed:  Code  Civ.  Proc,  sec  444;  such  a  defect  can 
only  be  reached  by  motion  to  strike  out,  or  by  some  other  appropriate 
proceeding. 

Some  of  its  allegations  are  also  subject  to  the  charge  of  beizig  ombig- 
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U'^us,  unintelligible,  and  uncertain  in  this,  that  it  is  left  uncertain 
thereby  whether  defendant  intended  to  set  forth  the  facts  as  a  plea  of 
the  statutes  of  limitations,  or  as  an  equitable  defense  to  plaintiff's  cause 
of  action. 

The  demurrer  was  properly  sustained. 

It  is  proper  to  state,  also,  that  subsequent  to  the  order  sustaining  the 
demurrer,  defendant  filed  an  amended  answer,  in  which  she  interposed 
the  plea  of  the  statute  of  limitations. 

Her  counsel  insist  in  their  brief  that  the  facts  set  out  in  the  defense 
demurred  to  were  stated  as  a  plea  of  the  statute  of  limitations. 

If  this  be  true,  the  subsequent  amended  answer,  setting  up  substan- 
tially the  same  defense,  was  a  waiver  of  the  error,  if  any,  in  sustaining 
the  demurrer. 

Where  separate  defenses  are  set  up  in  an  answer,  and  a  demurrer  is 
sustained  to  one  or  more  of  such  defenses,  and  the  defendant  subse- 
quently files  an  amended  answer,  it  will  amount  to  a  waiver  of  error 
as  to  such  defenses  as  are  pleaded  anew  in  such  amended  answer,  but 
not  as  to  defenses  to  which  the  demurrer  was  sustained,  and  which  are 
not  again  pleaded  in  the  amended  pleading. 

In  other  words,  it  is  not  the  new  pleading  which  operates  as  a  waiver, 
but  the  pleading  anew  of  the  same  defense. 

It  is  but  just  to  counsel  for  appellant  to  state  that  they  claim,  and 
may  be  correct  in  their  assumption,  that  the  answer  subsequently  filed 
is  but  an  engrossed  copy  of  the  previous  answer,  with  the  portions  to 
which  the  demurrer  had  been  interposed  eliminated. 

As  this  question  cannot  alter  the  conclusion  hereafter  reached,  or 
impair  the  rights  of  appellant,  we  have  preferred  to  treat  the  answer 
filed  March  23,  1883,  as  an  amended  answer. 

2.  At  the  trial  plaintiff  introduced  in  evidence  a  patent  from  the 
government  of  the  United  States  to  one  Charles  H.  Fitwi,  deeds  of  con- 
veyance from  Fitch  to  Joseph  Reed,  and  from  Reed  to  himself,  and  a 
stipulation  admitting  defendant  in  possession,  and  thereupon  rested  his 
cause,  whereupon  the  defendant,  for  the  purpose  of  sustaining  the 
issues  on  her  part,  as  made  by  the  pleadings,  took  the  stand  as  a  wit- 
ness in  her  own  behalf,  and  offered  to  prove  and  show  in  evidence,  by 
herself  and  other  witnesses,  that  she  had  been  continuously  since  June 
8,  1872,  in  the  open,  notorious,  and  exclusive  and  continued  adverse 
possession  of  the  premises  in  dispute,  claiming  the  same  as  her  own  as 
against  the  plaintiff  and  all  the  world,  and  during  said  time  had  the 
same  inclosed  by  a  substantial  fence;  that  a  greater  portion  thereof  had 
been  during  all  of  said  time  cultivated;  that  she  had  paid  all  taxes 
assessed  thereon,  and  in  short,  all  the  facts  necessary  to  constitute  an 
adverse  possession. 

Plaintiff  objected  to  the  introduction  of  the  evidence  on  the  ground 
that  it  was  incompetent,  irrelevant,  and  not  responsive  to  the  issues, 
and  because  defendant  had  only  set  up  a  claim  of  adverse  possession  in 
her  answer  foimded  upon  a  written  instrument,  etc.,  and  therefore  can- 
not prove  an  adverse  possession  not  founded  upon  such  written  instru- 
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ment,  etc.    The  court  sustained  the  objection  and  excluded  the  testi- 
mony. 

The  offer  of  defendant  was  made  in  various  forms  and  a  like  ruling 
was  had  and  exceptions  taken,  but  the  above  sufficiently  explains  the 
real  question  involved. 

The  amended  answer  sets  up  as  a  defense  that  plaintiff's  cause  of 
action  is  barred  by  the  provisions  of  section  318  of  the  code  of  cuvil 
procedure  of  the  state  of  California. 

It  then,  as  another  and  separate  defense,  sets  out  that  the  cause  of 
action  is  barred  by  section  319,  and  in  like  manner  pleads  as  a  bar, 
section  323,  and  in  like  manner  subdivision  1  of  section  323,  and  also 
subdivision  3  of  section  323,  of  the  same  code,  all  of  which  are  sever- 
ally stated  as  separate  defenses  in  the  manner  provided  by  section  458, 
code  of  civil  prcx^ure,  for  pleading  the  bar  of  the  statute. 

Section  318  of  the  code  of  civil  procedure  was  properly  pleaded  in 
bar  of  plaintiff's  right  to  recover. 

It  provides  that  "no  action  f orjthe  recovery  of  real  property,  or  for  the 
recovery  of  the  possession  thereof,  can  be  maintained,  unless  it  appear 
that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor  was  seised  or 
possessed  of  the  property  in  question,  within  five  years  before  the  com- 
mencement of  the  action." 

Under  this  plea  defendant  was  entitled  to  introduce  in  evidence  any 
and  all  testimony  tending  to  establish  her  right  under  the  statute. 

It  is  true  that  defendant  also  pleaded  section  319  of  the  code  of  civil 
procedure  as  a  bar  to  the  action. 

This  last  section  has  no  application  to  actions  to  recover  possession 
of  real  estate,  but  applies  to  personal  actions  founded  upon  the  title  to 
real  property,  as  actions  to  recover  rent,  damage  to  real  property,  etc.: 
Richardson  v.  Williamson,  24  Cal.  290;  Bissel  v.  Henshaw,  1  Saw.  559. 

She  likewise  pleaded  section  323  of  the  same  code,  and  the  first  and 
third  subdivisions  of  the  same  section. 

Section  323  simply  defines  what,  for  the  purpose  of  constituting 
adverse  possession,  shall  be  deemed  possession  by  one  claiming  title 
founded  upon  a  written  instrument,  etc. 

It  relates  to  the  character  of  evidence  necessary  under  the  given  cir- 
cumstances to  sustain  an  adverse  possession — ^relates  to  testimony  by 
which  a  right  to  possession  under  section  318  may  be  sustained,  but 
does  not  in  itself  define  the  consequences  to  follow  the  adverse  posses- 
sion. It  need  not  be  pleaded,  but  like  the  payment  of  taxes  provided 
for  by  the  proviso  to  section  325,  and  any  other  facts  going  to  show  an 
adverse  holding  may  be  given  in  evidence  under  the  general  plea  by 
reference  to  section  318.  Section  323  was  also  separately  referred  to 
in  the  answer  as  a  bar  to  the  action. 

This  did  not,  however,  in  any  way  impair  the  plea  of  the  statute  by 
reference  to  section  318,  or  limit  the  right  of  defendant  to  introduce 
all  proper  evidence  under  the  last-mentioned  defense. 

The  allegations  and  proofs  must  correspond:  Maynard  v.  F.  F.  In- 
surance Co.,  34  CaL  48. 
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Bot  under  section  458  of  the  code  of  dvil  procedure,  giving  the 
right  to  plead  the  statute  of  limitations  by  referring  to  the  section 
prescribing  the  time  within  which  an  action  may  be  brought,  the  ref- 
erence to  ttie  section  when  thus  made  stands  in  lieu  of,  and  warrants  the 
proof  of  every  essential  fact,  precisely  as  though  set  out  in  full  in  the 
answer. 

It  follows  that  the  court  below  erred  in  excluding  the  proffered  evi- 
dence, and  that  the  judgment  and  order  appealed  from  should  be 
reversed,  and  a  new  trial  granted. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion,  the 
iud^ent  and  order  are  reversed,  and  cause  remand^  for  a  new  trial. 


No.  11,161. 
Glenn,  Trustee,  v.  Saxton. 

Departmeni  One,    Med  January  f /,  I8869 

COBPOBATIONS— ^TOCKHOLDEB's  LiABILITT  FOB  UNPAID  SUBSGBIPnONS— STATUTE  OV 

LiifiTATiONS. — ^The  defendant,  in  the  state  of  New  York,  in  1865,  Bobscribed  to  certain 
shares  of  stock  of  the  National  Express  and  Transportation  Company,  a  corporation 
omnized  under  the  laws  of  Vir^nia.  The  laws  of  that  state  required  that  upon  every 
BODscription  for  shares  in  any  joint-stock  company  there  should  be  paid  upon  each  share 
two  dollars  at  the  time  of  subecribinff,  and  the  residue  thereof  as  required  by  the  presi- 
dent and  directors.  On  December  14,  1880,  in  a  suit  instituted  in  the  chancery  court  of 
the  city  of  Richmond,  Va.,  it  was  decreed  that  thirty  per  cent  of  the  par  value  of  each 
share  of  stock  should  be  called  for,  and  required  to  be  paid  by  the  subscribers,  for  the 
purpose  of  paying  the  debts  of  the  corporation:  Held,  that  under  the  defendant's  con* 
tract  of  subscription  his  liability  for  the  unpaid  portion  thereof  did  not  become  fixed 
until  a  call  by  the  president  and  directors;  that  the  call  made  bv  the  chancery  court  was 
the  same,  in  effect,  as  if  it  had  been  made  by  such  officers;  and  that  the  statute  of  lim- 
itations commenced  to  run  against  defendant  s  liability  for  such  call  from  the  date  of  the 
decree,  and  that  under  section  339  of  the  code  of  civil  procedure  such  liability  was  barred 
in  two  years. 

Appeal  from  a  judgment  of  the  superior  court  of  Los  Angeles; 
entered  in  favor  of  the  defendant.    The  opinion  states  the  facts, 

OlasaeU,  Smith,  <b  Potion,  for  the  appellant. 

Graves  &  Chxipman,  for  the  respondent. 

Ross,  J.  Glenn,  Trustee,  v.  Williams,  60  Md.  93,  was  an  action  sim- 
ilar to  the  present  one,  and  it  is  insisted  by  the  appellant's  counsel 
that  every  point  involved  on  this  appeal  was  decided  in  appellant's 
favor  by  the  court  of  appeals  of  Maryland  in  the  case  there.  If  the 
fact  were  true,  it  would  deservedly  have  great  weight  with  us.  But 
in  respect  to  the  statute  of  limitations,  the  two  cases  differ  materially. 
The  decree  of  the  chancery  court  of  Richmond,  Virginia,  by  virtue  of 
which  the  plaintiff  in  both  actions  proceeded,  was  given  on  the  four- 
teenth of  I)ecember,  1880.     The  Maryland  suit  was  commenced  April 
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9, 1881.  The  action  here  was  oommenced  August  12, 1884.  In  Mary- 
land the  statute  of  limitations  provides  that  "  all  actions  of  accounts 
actions  of  asauTtip^it  or  on  the  case,  actions  of  debt  on  simple  contract 
or  for  rent  in  arrear,  detinue,  and  replevin,  all  actions  for  trespass  for 
injuries  to  real  or  personal  property,  shall  be  oommenced  or  sued  within 
three  years  from  the  time  the  cause  of  action  accrues:"  Maryland 
Code,  sec.  1,  art.  57;  and  that  three-years  statute  was  pleaded  in  bar  of 
the  action  there.  Here,  the  provisions  of  the  code  prescribing  the 
periods  for  the  commencement  of  actions  other  than  for  the  recovery 
of  real  property  are,  among  others,  as  follows : 

"Within  five  years: 

**1.  An  action  upon  a  judgment  or  decree  of  any  court  of  the  United 
States,  or  of  any  state  within  the  United  States.' 

"Within  three  years: 

"1.  An  action  upon  a  liability  created  by  statute,  other  than  a  pen- 
alty or  forfeiture." 

"Within  two  years: 

"1.  An  action  upon  a  contract,  obligation,  or  liability,  not  founded 
upon  an  instrument  of  writing  or  founded  upon  an  instrument  of  writ- 
ing executed  out  of  the  state: '  Code  Civ.  Proa,  sees.  335, 336, 338,339. 
By  section  343  of  the  same  code  it  is  further  provided:  "An  action  for 
relief  not  hereinbefore  provided  for  must  be  commenced  within  four 
years  after  the  cause  of  action  shall  have  accrued." 

If  the  cause  of  action  in  the  Maryland  case  did  not  accrue  until  the 
passing  of  the  decree  of  the  chancery  court  of  Richmond,  as  was  held, 
and  we  think  correctly  held,  by  the  court  of  appeals  of  Maryland,  of 
course  the  action  there  could  not  be  barred  by  the  three  years'  statute 
of  limitations ;  for  the  suit  was  commenced  within  a  few  months  after 
the  making  of  the  decree.  Here,  however,  the  action  was  not  com- 
menced until  more  than  three,  but  less  than  four  years  after  the  making 
of  the  Richmond  decree;  and  the  question  is  whether  it  is  barred  by 
the  provisions  of  the  statute  of  this  state,  which  are  pleaded  by  the 
defendant  in  bar  thereof. 

A  statement  of  the  case,  therefore,  becomes  necessary.  The  action 
is  to  recover  from  defendant,  who  held  certain  stock  of  the  National 
Express  and  Transportation  Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Virginia  in  the  year  1865,  an  assessment  levied 
upon  his  stock  by  a  judgment  of  the  chancery  court  of  the  city  of 
Richmond.  The  complaint  contains  two  counts — ^both  identical  in  their 
allegations,  except  by  the  one  plaintiff  seeks  to  recover  the  assessment 
on  fifty  shares  of  stock  originally  subscribed  by  defendant,  and  by  the 
other  to  recover  the  assessment  on  fifty  shares  of  which  he  became  the 
owner  by  assignment.  The  National  Express  and  Transportation  Com- 
pany, according  to  the  averments  of  the  complaint,  was  a  body  corpo- 
rate, duly  incorporated  under  the  laws  of  the  state  of  Virginia,  for  fifty 
shares  of  the  capital  stock  of  which  the  defendant  on  the  first  day  of 
November,  1865,  in  the  state  of  New  York,  subscribed  and  thereby 
undertook  and  promised  to  pay  to  the  corporation  for  each  and  every 
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share  so  subscribed  the  sum  of  one  hundred  doUan^  in  such  installments 
and  at  such  times  as  he  might  be  lawfully  called  upon  to  pay  accord- 
ing to  the  legal  tenor  and  effect  of  the  law  under  which  the  corpora- 
tion was  organized.  ^ 

In  September,  1866,  the  corporation  executed  a  deed  of  assignment 
of  all  its  property  and  effects  to  certain  trustees  for  the  benefit  of  its 
creditors.  Subsequently,  a  suit  was  instituted  in  the  chancery  court 
of  the  city  of  Richmond,  Virginia,  by  one  Wright  and  other  persons, 
claiming  to  be  creditors  of  the  corporation,  against  the  corporation,  its 
officers,  and  the  trustees,  in  which  cause  a  judgment  was  made  and 
entered  on  the  fourteenth  day  of  December,  1880,  whereby  the  plain- 
tiff in  the  present  action  was  appointed  and  constituted  trustee  in  the 
place  and  stead  of  the  trustees  to  whom  the  assignment  was  made  by 
the  corporation;  and  whereby  it  was  further  adjudged  and  decreed  that 
a  large  amount  of  debts  secured  by  the  trust  deed  remained  unpaid 
and  entitled  to  be  paid  out  of  the  property  conveyed  by  the  deed, 
and  that  of  the  sum  of  one  hundred  dollars  for  each  and  every  share 
of  the  stock  of  the  corporotion  undertaken  and  promised  to  be  paid  by 
the  subscribers  thereof  in  such  installments,  and  at  such  times  as  such 
subscribers  and  their  assims  might  be  lawfully  required  to  pay  the 
same  according  to  the  legal  tenor  and  effect  of  the  law  under  which  the 
corporation  was  organized  and  the  stock  subscribed  for,  the  sum  of 
eighty  dollars  per  share  had  never  theretofore  been  called  for  or 
required  to  be  paid  by  the  president  and  directors  of  the  corporation, 
and  that  said  sum  of  eighty  dollars  per  share  for  each  and  every  share 
of  the  stock  subscribed  for  still  remained  liable  to  be  called  for  and 
required  to  be  paid  by  the  subscribers  and  their  assigns,  and  whereby 
it  was  further  adjudged  and  decreed,  that  it  was  necessary  and  proper 
that  thirty  per  cent  of  the  par  value  of  each  share  of  said  stock  should 
be  called  for  and  required  to  be  paid  by  the  subscribers  and  their 
assigns,  for  the  purpose  of  paying  the  debts  of  the  corporation  under 
the  provisions  of  the  trust  deed;  and  it  was  accordingly  further 
adjudged  and  decreed,  that  a  call  and  assessment  be,  and  the  same 
thereby  was,  made  upon  the  stock  and  stockholders  of  the  said  corpo- 
ration and  their  assigns  of  thirty  per  cent  of  the  par  value  of  said 
stock,  being  thirty  dollars  on  eacn  and  every  share  thereof,  and  that 
the  stockholders  of  the  corporation  and  each  and  every  of  them 
and  their  legal  representatives  and  assigns  be,  and  they  thereby  were, 
severally  required  to  pay  the  several  amounts  by  the  decree  called  for 
and  assessed  to  the  plaintiff  as  trustee. 

It  is  also  averred  in  the  complaint  herein  that  the  plaintiff  accepted 
the  trust  and  duly  qualified  as  trustee,  and  that  the  defendant  has 
failed  and  refused  to  pay,  eta  Appropriate  allegations  are  also  made 
as  to  the  jurisdiction  of  the  chancery  court  of  Richmond,  and  as  to  the 
laws  of  the  state  of  Virginia.  Among  the  provisions  of  those  laws 
there  is  one  which  declares  that  upon  every  subscription  for  shares  in 
any  joint-stock  company  there  shall  be  paid  upon  each  share  two  dol- 
lars at  the  time  of  subscribing,  and  the  residue  thereof  as  required  by 


the  president  and  directors;  and  if  an/  money  which  any  stockholder 
has  to  pay  upon  his  shares  be  not  paid  as  required  by  the  president 
and  directors  the  same,  with  interest  thereon,  may  be  recovered  by 
warrant  or  action,  according  to  amount,  etc.  "AJl  subscriptions  to  the 
stock  of  this  corporation,"  said  the  court  of  appeals  of  Maiyland  in  the 
case  already  cited,  "had  reference  to  that  provision  of  the  statute,  and 
the  conditions  or  requirements  there  prescribed  formed  t«rms  in  the 
contract  of  subscripticn.  After  the  payment  of  the  two  dollars  per 
share,  there  was  nothing  due  from  the  subscriber  to  stock  until  an 
authorized  call  was  made  for  the  residua 

"  The  contract  contemplated  the  exerdse  of  judgment  and  discretion 
on  the  part  of  the  president  and  directors  as  to  the  times  and  amounts 
of  future  payments  on  the  stock,  and  there  was  nothing  due  from  the 
stockholder  until  such  amounts  were  determined  on,  and  regularly 
called  for.  Until  a  regular  call  made,  there  was  no  unconditional  lia- 
bility on  the  part  of  tae  stockholder  to  pay.  Until  then  he  could  not 
know  when  to  pay,  or  how  much  he  would  be  required  to  pay.  The 
subscription  therefore  was  conditional,  as  to  the  times  and  amounts  of 
payments;  and  consequen,tly  there  was  no  fixed  obligation  of  the  stock- 
nolder  to  pay,  and  no  right  of  action  against  him,  until  an  as^^essment 
and  call  made,  either  by  the  president  and  directors,  or  by  the  order  of 
a  court  of  competent  jurisdiction.  It  is  for  the  amount  of  the  assess- 
ment made  that  the  right  of  action  accrues,  and  not  for  the  whole  bal- 
ance of  the  unpaid  su^ription,  unless  the  whole  amount  be  called  for ; 
and  it  is  only  from  the  time  of  the  assessment  and  call  made  that  the 
statute  [of  limitations]  runs  in  favor  of  the  defendant."  In  this  we 
entirely  agree.  The  terms  of  the  statute  became  a  part  of  the  contract 
of  subscription.  The  subscriber  undertook  to  pay  two  dollars  per 
share  at  the  time  of  subscribing,  and  the  residue  of  the  subscription- 
price  as  required  by  the  president  and  directors. 

The  call  made  by  the  chancery  court  was  the  same,  in  effect,  as  if  ib 
had  been  made  by  the  president  and  directoi's  of  the  corporation,  and 
when  made  the  contract  of  the  defendant  to  pay  became  absolute,  and 
a  cause  of  action  against  him  for  the  amount  of  his  assessment  accrued 
in  favor  of  the  trustee  appointed  by  the  court.  The  foundation  of  this 
cause  of  action  was  the  defendant's  contract  to  pay  the  residue  of  his 
subscription  as  required,  and  having  been  made  without  this  state  the 
action  should  have  been  brought  within  two  years  after  the  right  of 
action  accrued:  Code  Civ.  Proc.,  sec.  339.  If  correct  in  this  view,  and 
we  have  no  doubt  of  its  correctness,  it  is  quite  clear  that  the  case  in 
hand  is  not  founded  on  a  judgment  or  decree  within  the  meaning  of 
section  336  of  the  code  of  civil  procedure. 

Judgment  affirmed. 

McKiNSTRT  and  McKee,  JJ,,  concurred. 

Stockholder's  LiABiLiTT  oh  Unpaid  Subscriftiohs  ron  Dkbtso*  CospoaxnoK.— 

It  is  a  well-eaUbtiBhed  rule  in  eaaity  that  the  capital  itock  ■tu)  other  anets  of  a  cor- 
poratioa  coDat[tat«  a  trust  fnDd  for  the  paymeDt  of  its  debts.  TbU  fund  includes  ^1 
Bums  unpaid  upon  th«  shares  of  the  stocktioldeia;  uid,  hy  appropriate  proceedings  in 
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equity,  the  stockholders  may  be  made  liable  for  the  payment  of  the  debts  to  the  extent 
that  they  have  not  paid  up  their  shares.  In  Sanger  v.  Upton,  91  U.  S.  60,  Mr.  Justice 
Swayne  thus  stated  the  doctrine:  "The  capital  stock  of  an  incorporated  compas.v  is  a 
fund  set  apart  for  the  payment  of  its  debts.  It  is  a  substitute  for  the  personal  liability 
which  subsists  in  private  copartnerships.  When  debts  are  incurred,  a  contract  arises 
with  the  creditors  that  it  shsdl  not  be  withdrawn  or  applied  otherwise  than  upon  their 
demands,  until  such  demands  are  satisfied.  The  creditors  have  a  lien  upon  it  m  equity. 
If  diverted  they  may  follow  it  as  far  as  it  can  be  tiaoed,  and  subject  it  to  the  payment  of 
their  claims,  except  as  against  holders  who  have  taken  it  bona  Jide,  for  a  valuable  con- 
sideration, and  without  notice.  It  is  publicly  pledged  to  those  who  deal  with  the  cor- 
poration for  their  security.  Unpaid  stock  is  as  much  a  part  of  this  pledge,  and  as  much 
a  part  of  the  assets  of  the  company,  as  the  ca^  which  has  been  paia  upon  it.  Creditors 
have  the  same  right  to  look  to  it  as  to  anything  else,  and  the  same  right  to  insist  upon 
its  payment  as  upon  payment  of  any  other  debt  due  to  the  company.  As  regards  creditors, 
there  is  no  distinction  between  such  a  demand  and  any  other  asset  which  may  form  a 
part  of  the  property  and  effects  of  the  corporation."  To  the  same  effect,  see  Thompson 
v.  Reno  Saiangs  Bank,  8  West  Coast  Rep.  634;  Thompson  v.  Lake,  6  Id.  633;  7  Id.  495; 
Curran  y.  Arkansas,  15  How.  304;  Hatch  v.  Dana,  101  U.  S.  205;  Briggs  v.  Penniman, 
18  Am.  Dec.  454;  Allen  v.  Montgomery  R.  R.  Co.,  11  Ala.  437;  Bingham  v.  Rushing,  5 
1 1.  403;  De  Mony  v.  Johnston,  7  Id.  51;  Smith  v.  Huckabee,  53  Id.  195;  Mann  v.  P^ntz, 
3  N.  Y.  422;  Graham  v.  Hoy,  38  N.  Y.  Sup.  Ct.  506;  Bartlett  v.  Drew,  4  Lans.  444;  57 
N.  Y.  587;  Hastings  v.  Drew,  76  Id.  9;  Harmon  v.  Page,  10  Pao.  C.  L.  J.  634;  Ward  v. 
Griswoldsville  eto.  Co.,  16  Conn.  503;  Hightower  v.  Thornton,  8  Ga.  486;  Robinson  v. 
Conrey,  5  La.  Ann.  297;  Payne  v.  BuUard,  23  Miss.  88;  Adler  v.  Milwaukee  Pat.  Brick 
Co.,  13  Wis.  61;Wood  v.  Dummer,  3  Mason,  308;  Haskins  v.  Harding,  2  DilL  C.  C.  106. 
In  some  cases  it  has  been  held,  that  stockholders  are  liable  for  the  debts  of  the  corpo- 
ration,  contracted  with  their  consent,  even  beyond  the  amonnt  of  their  capital  stock:  Hume 
v.  Win^ran  eta  Co.,  I  Car.  L.  J.  217;  Hightower  v.  Thornton,  8  Ga.  499.  In  South 
Mountain  eto.  Co.,  8  Saw.  30,  Hoffman,  J.,  examined  the  law  affecting  the  liability  of 
stockholders  in  mining  companies  organized  in  California,  and  held  that  the  general 
doctrine  that  a  stockholder  is  liable  for  the  debts  of  the  corporation,  to  the  extent  that 
his  shares  remain  unpaid,  did  not  apply  to  such  corporations,  for  the  reason  that  the 
nominal  value  of  the  capital  stock  in  such  corporations  is  purely  arbitrary,  and  has  no 
reference  to  the  value  of  the  property  of  the  corporation,  and  that  one  taking  stock 
therein  entors  into  no  contract,  express  or  impliea,  to  pay  the  par  value  of  his  shares; 
that  assessments  on  such  stock  can  be  enforcea  only  by  a  aale  of  the  stock,  and  that  the 
only  remedy  of  creditors  of  the  corporation  against  the  stockholders  personally  is  that 
given  by  statute. 

Liability  of  Stockholdkr,  how  Entobckd:  See  this  subject  diacossed  at  length  in 
note  to  Freeland  v.  McGollough,  43  Am.  Dec  701. 


No.  20,124. 

People  v.  PmLUPa 

Department  Tkoo.    FUed  Jamary  29^  1886. 

FoBOgBT--CouNTBRfKiT  Pbomissobt  Noti — EviDBNCB  OF  Damaob.— In  a  prosecn- 
tion  for  forgery,  in  having  feloniously,  eto.,  uttered,  published,  and  passed  to  one  K  a 
counterfeit  naper,  in  writing,  as  a  genuine  promissory  note  of  one  F.,  with  the  intent  to 
prejudice,  defraud,  and  damage  the  said  E.,  evidence  is  admissible  that,  by  reason  of  the 
passing  of  the  paper,  £.  was  damaged  by  being  induced  to  make  a  journey,  and  was  put 
to  expense  therein. 

Appeal  from  a  judgment  of  the  superior  court  of  Napa  county, 
entered  upon  a  verdict  convicting  the  defendant,  and  from  an  order 
denying  him  a  new  trial.     The  opinion  states  the  facts. 
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Coghlan  &  Co(mhB,  for  the  appellant 

E,  C,  Marshall,  attorney-general,  for  the  respondent. 

Mtrice,  J.  The  information  in  this  ease  accused  the  defendant  of 
the  crime  of  forgery,  in  having  feloniously,  willfully,  and  unlawfully 
uttered,  published,  and  passed  to  one  Elgin  a  counterfeit  paper  in  writ- 
ing €ts  a  genuine  promissory  note  of  one  Fitch,  with  the  intent  to 
prejudice,  defraud,  and  damage  the  said  Elgin. 

Elgin,  as  the  agent  of  Fitch,  was  endeavoring  to  collect  from  Phil- 
lips a  debt  due  Fitch  of  fifty-five  dollars  and  fifty  cents.  In  so  far  as 
Phillips  attempted  to  pass,  and  did  pass,  the  paper  in  payment  of  that 
debt,  the  evidence  would  not  have  justified  a  conviction,  because  the 
information  charged  the  act  to  have  been  committed  with  intent  to 
defraud  El^n  instead  of  Fitch.  But  there  is  evidence  that  in  conse- 
quence of  the  passing  of  the  paper  Elgin  in  person  was  prejudiced, 
defrauded,  and  dama£;ed,  viz.,  by  nis  being  induced  to  make  the  trip 
from  St.  Helena  to  Napa,  and  pay  the  expense  of  recording  the  mort- 
gage. The  making  oi  that  trip,  and  the  payment  of  that  expense, 
were  parts  of  the  one  transaction,  viz.,  imposing  upon  Elgin  by  the 
uttering  of  the  false  paper;  and  the  court  committed  no  error  in  ad- 
mitting proof  of  those  racts.    No  error  appears  in  the  record. 

Judgment  and  order  affirmed.  * 

Morrison,  C.  J.»  and  Shaapstein,  J.,  concurred. 


Na  20,144 

People  v.  Ah  Toon. 

In  Bank,    Filed  Janmari,  £9. 1SS6., 

AaaAjjjJT  WITH  Intent  to  Cokmit  Murdbb — Allbqationb  of  Information — 
Mauce. — ^An  iDformation  for  the  crime  of  assault  with  intent  to  commit  mnrder,  which 
alleees  that  the  defendant  committed  the  act  "willfully  and  with  malice  aforethought" 
need  not  aver  that  the  act  was  done  unlawfully.  The  aUegation  of  malice  implies  the 
unlawfulness  of  the  assault. 

Appeal  from  a  judgment  of  the  superior  court  of  Trinity  county, 
entered  upon  a  verdict  convicting  the  defendant,  and  from  an  order 
denying  him  a  new  trial     The  opinion  states  the  facta 

W,  J,  Tinnin  avd  Jo.  HaTaiUon,  for  the  appellant 

E,  C.  MarshaU,  attorTiey-general,  for  the  respondent. 

Mtrick,  J.  The  information  in  this  case  charges  the  defendant 
with  ''  the  crime  of  assault  with  the  intent  to  commit  murder,  committed 
as  follows:  The  said  Ah  Toon  ....  did  wiUfully,  and  with  malicQ 
aforethought,  with  a  hatchet  then  and  there  cut  one  Nun  Keow,  with 
intent  to  kill  her  the  said  Nun  Eeow." 
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1.  As  section  187,  penal  code,  defines  murder  to  be  "the  unlawful 
killing  of  a  human  being,  with  malice  aforethought/*  and  as  the  defend- 
ant was  accused  of  the  crime  of  an  assault  with  intent  to  commit  mur- 
der, it  is  urged  that  the  iiiformation  should  have  charged  the  act  tc 
have  been  done  unlawfully;  that  the  act  may  have  been  done  willfully, 
and  with  malice  aforethought,  and  yet  have  been  justifiable.  It  is  true 
a  justifiable  act  may  be  done  willfully,  and  it  may  be  none  the  less 
justifiable  because  willful;  but  we  find  in  2  Bouv.  Law  Diet.,  the  defi- 
nition of  "  malice"  to  be,  as  to  criminal  law, "  the  doing  a  wrongful  act 
intentionally  without  just  cause  or  excuse;"  and  the  writer  continues: 
"Malice  is  never  understood  to  denote  general  malevolence  or  unkind- 
ness  of  heart,  or  enmity  toward  a  particular  individual,  but  it  signifies 
rather  the  intent  from  which  flow  any  unlawful  and  injurious  act 
committed  without  legal  justification It  is  not  confined  to  the  in- 
tention of  doing  an  injury  to  any  particular  person,  but  extends  to  an 
evil  design,  a  corrupt  and  wicked  notion  agamst  some  one  at  the  time 
of  committing  the  crime." 

In  the  light  of  this  language,  when  the  defendant  was  accused  of  hav- 
in^,  with  maKce  aforethought,  with  a  hatchet,  cut  Nun  Keow  with  intent 
to  Kill  her,  it  is  equivalent  to  saying  that  he  did  the  act  unlawfully. 
If  malice  implies,  as  is  above  stated,  the  intent  to  do  a  wrongful  act,  it 
follows  that  the  act  must  be  unlawful,  and  therefore  not  justifiable. 

We  find  authority  for  this  conclusion  in  section  7,  subdivision  4, 

?enal  code;  also  in  Maynard  v.  F.  F.  Ins.  Co.,  34  Cal.  48,  and  People  v, 
'aylor,  36  Id.  255,  in  which  cases  it  is  affirmed  that ''  malice,  in  common 
acceptation,  means  ill-will  against  a  person,  but  in  its  legal  sense  it  means 
a  wrongful  act,  done  intentionally,  without  just  cause  or  excuse." 

We  find  no  error  in  the  record;  the  judgment  and  order  are  therefore 
affirmed. 

Morrison,  C.  J.,  and  McEee»  Shabpstein,  MoEjnstbt,  Boss,  and 
Thornton,  J  J.,  concurred 


No.  0,238. 

Casey  et  al.  v.  Jordan  bt  al. 

Department  One,    Itled  January  ££,  1886, 
Ofinion,  Expobted  Antb,  Paqb  484,  MoDmxD. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and  county 
of  San  Francisco.    The  prior  opinion  is  reported  ante,  page  484. 

Sawyer  A  Bally  for  the  appellants. 

T.  J.  Crowley y  for  the  respondents. 

The  Court.     It  is  ordered  that  the  following  sentence  be  added  at 
the  end  of  the  opinion  herein:  ''The  judgment,  however,  is  a  general 


judgmeQt  in  favor  of  defendants.     It  should  only  have  adjudged  that 
the  action  abate," 

It  in  further  ordered  that  the  judgment  heretofore  given  be  modified 
so  as  to  read :  "  Cause  remanded  with  directions  to  the  court  below  to 
modify  the  j  ndgment  as  above  indicated." 

EaD  or  VoLUiu  Tin. 


Supplement. 


[^SUFFLKMENT.]] 

SUPERIOR  COURT,  OITT  AND  COUNTY  OF  SAN  FRANCISCO, 

CALIFORNIA. 

Wm.  Kobl,  J.  L.  Moody  asd  M.  Bshfiboh  v. 

P.  N.  LnjENTHAL,  F.  A.  Benjamin,  A.  W.  Fobtbb,  J.  W.  Pew,  W. 

H.  TuBRiLL,  E.  SooTT,  F.  A.  Berlin  and  the  Head  Oentbe 

OONSOLIDATED  MiNINa  OOMPANY. 
FUed  Ocioberi4.  1S85. 

William  M.  Pieraon,  Stewart  <k  Herrin  and  J.  T.  Lewis,  for  the 
plaintiffs. 

Meseick  <k  MaxweU,  Oarber,  Thornton  &  Bishop  and  F.  A.  Berlin, 
for  the  defendants. 

Sullivan,  J.  Plaintiffs  bring  this  action  a»  the  holders  and  own- 
ers of  sixty-three  thousand  one  hundred  and  thirty-eight  shares  of 
the  stock  of  the  Head  Oentre  Consolidated  Mining  Oompany,  to 
compel  the  defendants  to  transfer,  issue  and  deliver  to  them  tidirty- 
nine  thousand  one  hundred  and  fifteen  shares  of  stock  of  the  Head 
Oentre  and  Tranquility  Mining  Oompany,  and  to  restrain  defend- 
ants from  representing,  voting  or  dealing  in  any  way  wiUi  said 
thirty-nine  thousand  one  hundred  and  fifteen  shares  of  stock  to 
which  plaintiffs  claim  to  be  entitled. 

Plaintiffs  claim  title  to  the  stock  in  the  Head  Oentre  and  Tran- 

auility  Oompany  stock  hj  reason  of  their  ownership  of  the  stock  of 
be  Mead  Centre  Consolidated  Company. 

The  testimony  shows  that  in  the  summer  of  1882,  two  mining 
companies  were  in  possession  of  adjoining  mining  claims  in  the 
Tomostone  mining  disfaict,  Arizona.  One,  the  Tranquility  Mining 
Ooinpany,  was  a  riew  Jersey  corporation;  the  other,  the  Head  Cen- 
lare  Consolidated  Mining  Oompany,  was  a  California  corporation. 
Expensive  and  protracted  litigation  was  pending  between  said  cor- 
porations, and  it  occurred  to  the  stockholders  in  both  companies 
that  it  would  be  to  the  mutual  interest  of  both  companies  to  con-' 
solidate  the  properties,  and  discontinue  the  litigation.  Negotia- 
tions looking  to  a  consolidation,  were  carried  on  for  several  months, 
and  by  common  consent  of  the  stockholders  of  both  companies,  an 
arrangement  was  arrived  at,  which  was  to  be  consummated  by  the 
formation  of  a  new  corporation  to  be  called  the  Head  Centre  and 
Tranquility  Mininff  Oompany. 

The  formation  of  the  new  oompany  was  regarded  as  the  only  feas- 
ible method  of  consolidating  the  two  concerns,  for  the  reason  that 
one  of  the  corporations  was  a  New  Jersey  corporation,  and,  there- 
fore, not  subject  to  the  provisions  of  the  civil  code  with  reference 
to  consolidation.  It  was  agreed  that  both  the  old  companies  should 
deed  their  properties  to  the  new  oompany  in  consideration  of  the 
stock  of  the  new  company. 
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F.  A,  Benjamin  and  T,  E,  Jewell  to  sell  and  cause  to  be  oonvejed 
the  mining  grounds,  etc.,  for  the  sum  of  five  dollars,  and  one 
hundred  thousand  shares  of  stock,  for  each  of  the  properties. 

Neither  the  Head  Centre  nor  Tranquility  Company,  as  such,  was 
a  party  to  the  negotiations  prior  to  that  date,  and  they  were  to  be 
considered  in  connection  with  the  consummation  of  the  aiTangement, 
already  agreed  upon,  only  to  the  extent  that  corporate  agencies 
might  be  necessary  to  properly  vest  the  title  in  the  new  company. 
So  when  the  deed  was  actually  executed,  the  stock  issued  by  toe 
secretary  of  the  new  company  was  issued  according  to  the  instrnc- 
tions  of  Benjamin  and  Jewell,  not  to  the  corporations  conveying 
the  mining  grounds,  but  to  Pew  and  Kohl  as  trustees. 

After  the  stock  was  thus  issued,  it  was  treated  as  stockholders* 
stock,  and  its  custody  and  management  were  regulated,  not  by  the 
several  corporations,  but  by  the  prior  agreement  of  the  two  sets  of 
stockholders. 

The  partial  testimony  of  the  plaintiffs,  the  negative  corroboration 
of  that  testimony  by  defendants,  borne  out  by  the  recorded  acts  of 
all  parties,  satisfy  my  mind  that  the  arrangement  as  planned  and  ex- 
ecuted, was  a  consolidation  of  the  interests  of  the  two  old  sets  of 
stockholders  in  the  new  Head  Centre  and  Tranquility  Company. 
This  conclusion  is  consistent  with  all  the  testimony,  oral  and  written, 
and  is  in  perfect  harmony  with  the  conduct  of  all  parties,  which,  to 
to  my  mind,  is  the  strongest  evidence  of  its  correctness. 

Assuming  then,  that  the  transfer  of.  the  Head  Centre  mining 
ground  to  the  Head  Centre  and  Tranquility  Company,  was  the  act 
of  the  body  of  the  Head  Centre  stocJkholders,  and  that  ihe  stock 
was  issued  to  defendant  Pew  as  trustee  for  the  Head  Centre  stock- 
holders, is  the  transaction  so  far  repugnant  to  the  statutes  and  to 
the  general  principles  of  equity  jurisprudence  that  its  full  perform- 
ance will  not  be  enforced  by  a  court  of  equity. 

Defendants  claim  that  the  directors  of  the  corporation  defendant 
have  no  authority  to  distribute  the  stock  in  question  because  that 
would  be  in  violation  of  section  809  of  the  civil  code. 

The  language  of  that  section  so  far  as  important  is  as  follows: 
''The  directors  of  corporations  must  not  make  dividends  except 
from  the  surplus  profits  arising  from  the  business  thereof;  nor  must 
they  divide,  withdraw,  or  pay  to  the  stockholders,  or  any  of  them, 
any  part  of  the  capital  stock;  nor  must  they  create  debts  beyond 
their  capital  stock;  or  reduce  or  increase  the  capital  stock,  except 
as  hereinafter  specially  provided." 

This  language  is  substantially  the  same  as  the  thirteenth  section 
of  the  act  of  1853:  Stats.  1853,  p.  89.  In  the  case  of  Martin  v.  Zel- 
lerbach,  38  Cal.,  300,  the  statute  of  1853  was  considered  by  the 
supreme  court  of  this  state.  That  was  an  action  by  a  creditor  of 
one  of  two  corporations  that  had  attempted  a  consolidation  in  the 
manner  followed  in  this  case.  The  supreme  court  justly  held  in 
that  case  that  the  claims  of  the  creditor  could  not  be  prejudiced  by 
the  action  of  the  debtor  corporation  in  disposing  of  its  entire  assets 
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share  so  subscribed  the  sum  of  one  hundred  doUanr  in  such  installments 
and  at  such  times  as  he  might  be  lawfully  called  upon  to  pay  accord- 
ing to  the  legal  tenor  and  eifect  of  the  law  under  which  the  corpora- 
tion was  organized  ^ 

In  September,  1866,  the  corporation  executed  a  deed  of  assignment 
of  all  its  property  and  effects  to  certain  trustees  for  the  benefit  of  its 
creditors.  Subsequently,  a  suit  was  instituted  in  the  chancery  court 
of  the  city  of  Richmond,  Virginia,  by  one  Wright  and  other  persons, 
claiming  to  be  creditors  of  the  corporation,  against  the  corporation,  its 
officers,  and  the  trustees,  in  which  cause  a  judgment  was  made  and 
entered  on  the  fourteenth  day  of  December,  1880,  whereby  the  plain- 
tiff in  the  present  action  was  appointed  and  constituted  trustee  m  the 
place  and  stead  of  the  trustees  to  whom  the  assignment  was  made  by 
the  corporation;  and  whereby  it  was  further  adjudged  and  decreed  that 
a  large  amount  of  debts  secured  by  the  trust  deed  remained  impaid 
and  entitled  to  be  paid  out  of  the  property  conveyed  by  the  deed, 
and  that  of  the  sum  of  one  hundred  dollars  for  each  and  every  share 
of  the  stock  of  the  corporotion  undertaken  and  promised  to  be  paid  by 
the  subscribers  thereof  in  such  installments,  and  at  such  times  as  sucn 
subscribers  and  their  assies  might  be  lawfully  required  to  pay  the 
same  according  to  the  legal  tenor  and  effect  of  the  law  under  which  the 
corporation  was  organized  and  the  stock  subscribed  for,  the  sum  of 
eighty  dollars  per  share  had  never  theretofore  been  called  for  or 
required  to  be  paid  by  the  president  and  directors  of  the  corporation, 
and  that  said  sum  of  eighty  dollars  per  share  for  eeuch  and  every  share 
of  the  stock  subscribed  for  still  remained  liable  to  be  called  for  and 
required  to  be  paid  by  the  subscribers  and  their  assigns,  and  whereby 
it  w&s  further  adjudged  and  decreed,  that  it  was  necessary  and  proper 
that  thirty  per  cent  of  the  par  value  of  each  share  of  said  stock  should 
be  called  for  and  required  to  be  paid  by  the  subscribers  and  their 
assigns,  for  the  purpose  of  paying  the  debts  of  the  corporation  under 
the  provisions  of  the  trust  deed;  and  it  was  accordingly  further 
adjudged  and  decreed,  that  a  call  and  assessment  be,  and  the  same 
thereby  was,  made  upon  the  stock  and  stockholders  of  the  said  corpo- 
ration and  their  assigns  of  thirtv  per  cent  of  the  par  value  of  said 
stock,  being  thirty  dollars  on  each  and  every  share  thereof,  and  that 
the  stockholders  of  the  corporation  and  each  and  every  of  them 
and  their  legal  representatives  and  assigns  be,  and  they  thereby  were, 
severaUy  required  to  pay  the  several  amounts  by  the  decree  called  for 
and  assessed  to  the  plaintiff  as  trustee. 

It  is  also  averred  in  the  complaint  herein  that  the  plaintiff  accepted 
the  trust  and  duly  qualified  as  trustee,  and  that  the  defendant  has 
failed  and  refused  to  pay,  eta  Appropriate  allegations  are  also  made 
as  to  the  jurisdiction  of  the  chancery  court  of  Richmond,  and  as  to  the 
laws  of  the  state  of  Virginia.  Among  the  provisions  of  those  laws 
there  is  one  which  declares  that  upon  every  subscription  for  shares  in 
any  joint-stock  company  there  shall  be  paid  upon  each  share  two  dol- 
lars at  the  time  of  subscribing,  and  the  residue  thereof  as  required  by 
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[SUPPLEMEMT.] 

8UPEBI0B  COURT,  GITY  AND  00UNT7  OF  SAN  FRANOISOO, 
CALIFORNIA.     DEPARTMENT  NINE,  PROBATE. 

No.  2,769. 

Estate  of  Joel  Noah,  Deceased. 

November  i7, 1885. 

Probatb  Hombstsad. — Court  cannot  set  apart  a  probate  homestead  out  of  property  that 
could  not  have  been  dedicated  as  such  by  the  parties  while  living. 

Post  Nuptial  Settliembnt. — A  married  woman  m  estopped  by  her  contract  with  her  hus- 
band, relinquishing  all  her  marital  claims  accainst  his  estate,  from  claiming,  after  his  death,  a 
homestead. 

Fahilt  Allowance.  >-If  a  married  womam  separates  from  her  husband  for  a  valuable  oon- 
aideration,  relinquishes  all  her  marital  claims,  both  as  to  her  maintenance  and  against  his  es- 
tate, and  is  so  living  apart  from  him  at  the  time  of  his  death,  she  is  estopped  from  claiming 
•  family  allowance. 

Appuoation  for  family  allowance,  and  also  for  homestead.  Both 
applications  considered  as  one.    The  opinion  states  the  facts. 

S.  E.  HigJdon,  for  Harriett  T.  Noah,  applicant. 

E.  S.  PiUabury,  for  executors »  opposed. 

JT.  O.  Piatt,  Oordon  Standing,  Wm.  Loewy  and  E.  N.  Dewprey,  for 
heirs  opposed. 

J.  y.  OoFFET,  Judge.  This  is  an  application  by  Harriett  T.  Noah, 
anryiying  wife  and  widow  of  Joel  Noah,  deceased,  testator  herein, 
to  whom  she  was  married  October  14, 1876,  he  being  a  man  of  about 
sixty-seven  years  of  age,  and  possessed  of  a  considerable  estate,  in- 
cluding the  properiy  now  in  course  of  administration  in  this  court. 
Applicant  was  then  but  twenty-four  years  of  age,  and  had  been 
aoi^uainied  with  testator,  Joel  Noah,  for  only  three  or  four  months 
prior  to  her  marriage  to  him,  he  having  oeen,  for  that  period,  a 
roomer  in  her  mother's  house.  Upon  tiie  marriage  they  went  to 
live  in  Oakland,  where  they  remained  two  weeks,  and  then  returned 
to  the  house  of  her  mother,  Mrs.  Alice  Ascroft,  where  her  husband 
had  been  rooming  before  iliat  event.  Five  weeks  after  marriage — 
Nov.  17,  1875 — ^the  spouses  separated,  Mrs.  Noah  receiving  for  her- 
self ten  thousand  five  hundred  dollars — ^five  hundred  dollars  of  which 
she  paid  her  attorney  for  services  in  connection  with  the  separation. 
A  paper  (articles  of  separation)  was  made  out  between  tibem^  and 
after  its  execution  the  lady  had  no  communication  whatever  with 
Joel  Noah;  from  that  time  till  his  death  they  were  as  strangers. 
She  did  not  attend  his  funeral,  although  she  saw  the  notice  of  his 
death  in  the  newspaper.  These  are  the  facts  concerning  the  rela* 
tions  between  the  parties,  as  gathered  from  the  evidence  of  the 
widow,  applicant,  and  her  mother.  * 

The  property  out  of  which  the  court  is  asked  to  select  a  home- 
stead is  a  Duilding  entirely  devoted  to  business  purposes,  not  sus* 
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ceptible  of  partition,  of  the  appraised  value  of  twenty-five  thousand 
dollars. 

Each  application  is  resisted  on  the  ground  that  applioant's  rights 
were  waived  by  the  ^tgreement  alluded  to  in  the  evioenoe  of  the  ap- 
plioant,  which  agreement  is  referred  to  and  pleaded  in  bar  of  this 
application  by  the  executors,  and  a  copy  thereof  is  annexed  to  each 
answer  as  an  exhibit.  The  answer  is  not  demurred  to;  but  it  is  con- 
tended that  this  court,  sitting  in  probate,  cannot  take  cognizance  of 
this  ^ Waiver.'*  As  to  the  homestead,  it  is  denied  that  there  is  a 
dwelling-house  on  the  premises;  but  that  the  building  is  wholly  de- 
signed and  exclusively  used  for  business  purposes. 

The  objection  first  to  be  considered  is  the  ' 'contract  of  separation** 
and  its  effect,  if  any,  upon  the  application.  If  it  had  any  effect,  it 
is  a  bar  to  this  application.  Counsel  for  the  applicant,  in  his  very 
forcible  and  full  argument,  cited  many  cases  in  which  contracts  of 
this  character  havel)een  held  inoperative  as  against  applications  for 
allowance  or  homestead:  110  Mass.,  461;  87  Mass.,  6  Allen,  190; 
69  Me.,  254;  16  Ohio  St.,  527;  86  Pa.  St.,  619;  71  N.  Y.,  167;  which 
cases  arose  under  conditions  of  the  law  different  from  those  created 
by  the  statutes  of  California.  I  have  considered  with  great  care  all 
the  oases  cited,  and  the  conclusions  arrived  at  are  dependent  mainly 
upon  domestic  authorities. 
Can  the  court  consider  this  contract  under  the  pleadings  ? 
If  there  be  imperfections  in  the  mode  of  pleading  it,  counsel  for 
the  executors  may  have  leave  to  amend  as  requested ;  but  no  de- 
murrer has  been  interposed;  and,  for  the  purpose,  at  least,  of  dis- 
oussing{the  principle  involved,  it  is  assumed  to  be  well  pleaded. 

This  court,  sitting  in  probate,  has  power  to  examine  as  to  title  to 
real  estate,  so  far  as  to  enable  it  to  determine  whether  the  property 
sought  to  be  set  aside  as  a  homestead,  is  community  or  separate 
property:    Est.  Burton,  64  Cal.,  248. 

The  status  of  the  applicant  must  be  considered  by  the  oourt:  Est. 
Moore,  57  Cal.,  443;  and  her  right  to  have  an  allowance  set  over  to 
her  out  of  the  estate  may  properly  be  tested  by  reference  to  her  re- 
lations with  the  deceased  and  her  right,  as  wife,  to  call  on  him  for 
maintenance  during  his  lifetime:    Est.  Byrne,  Myr.  Bep.,  1. 

Every  question  that  goes  to  the  right  of  the  applicant  is  within 
the  propate  jurisdiction:    Id.;  see  also  92  N.  Y.,  238. 

When  a  decedent,  in  his  lifetime,  executed  a  contract  for  the  sale 
of  real  estate,  the  court  must  examine  and  determine  its  intent  and 
effect,  and  make  decree  accordingly:  Sections  1,697,  1,600,  oode 
of  civil  procedure. 

If  the  decedent  and  his  wife  had  entered  into  a  contract  for  sep- 
aration and  made  a  division  of  the  common  property,  tiiereby  in- 
tending that  each  of  the  spouses  should  hold  their  respective  shares 
in  severalty,  and  as  their  separate  estate;  and  upon  the  death  of  the 
husband  the  widow  applied  for  a  homestead,  and  alleged  it  to  be 
community  property,  tne  heirs  opposing  the  application  alleged  it 
to  be  separate  property  of  deoeasedi  and  ofifoxed  in  evidence  the 
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contract  of  separation;  in  such  case,  to  carry  out  the  provisions  of 
section  1,468,  code  of  civil  procedure,  the  court  mast  take  testi- 
mony, and  determine,  therefrom,  the  character  of  the  property. 
What  sort  of  evidence  is  admissible  ?  Parol  or  documentary  ?  Jf 
the  latter,  the  court  must  interpret  the  meaning  or  legal  effect  of 
the  document  admitted  in  evidence. 

The  attention  of  the  court  is  called  to  this  '*  contract  of  separa- 
tion," not  only  by  the  answer  of  the  executors,  but  by  the  testimony 
adduced  in  support  of  the  application. 

It  shoald  seem,  therefore,  that  the  court  may  consider  this  instra- 
ment  in  connection  with  the  subject  matter  of  the  application.  What, 
then,  is  its  effect? 

''  Either  husband  or  wife  may  enter  into  any  engagement  or  trans- 
action with  the  other,  or  with  any  other  person,  respecting  property, 
which  either  might,  if  unmarried,  subject  in  transactions  between 
themselves,  to  the  general  rules  which  control  the  actions  of  persons 
occupying  confidential  relations  with  each  other,  as  defined  by  the 
title  on  trusts:"  Sees.  168,  2,228,  2,235,  civil  code. 

It  will  be  seen,  by  an  examination  of  the  section  quoted,  that 
there  is  a  material  modification  in  the  relations  inter  s^e  of  husband 
and  wife  in  this  state,  from  those  obtaining  in  the  states  furnishing 
most  of  the  cases  relied  upon  by  counsel  for  applicant;  still  subject, 
however,  to  the  necessity  of  scrutinizing  closely  the  terms  of  trans- 
actions between  persons  in  such  intimate  and  confidential  relations. 

First,  dealing  with  the  terms  of  this  contract,  it  appears,  there- 
from, that  it  was  executed  December  6,  1875,  when  they  were  living 
separate  and  apart  from  each  other,  nearly  three  weeks  after  their 
actual  parting  on  November  17,  1875;  that  such  separation  arose 
from  unhappy  differences,  the  continuance  of  which  caused  them  to 
agree  to  remain  apart  during  their  natural  lives;  and  in  considera- 
tion of  ten  thousand  five  hundred  dollars  paid  by  Joel  Noah  to  her, 
Harriett  covenanted  with  him  that  she  would  not  incur  any  indebt- 
edness on  the  account  of  said  Joel,  and  that  he  should  not,  in  any 
manner,  be  made  liable  for  her  maintenance  or  for  any  indebtedness 
incurred  by  her,  and  that  she  would  not,  by  herself  or  through  any 
one  else,  ask  of  him  any  alimony,  moneys,  goods  or  chattels,  for 
her  own  use  or  on  her  account,  and  that  in  the  event  of  the  institu- 
tion of  any  action  for  divorce  or  to  annul  the  marriage,  she  would 
not  seek  alimony,  counsel  fees  or  costs  of  suit;  and  that  in  case  the 
marriage  should  be  dissolved  by  decree  or  annulled,  no  judgment 
should  be  rendered  against  him  for  costs  or  alimony,  or  grantmg  to 
her  any  share  or  portion  of  his  property,  moneys  and  estate;  and, 
further,  that  for  the  said  consideration  she  forever  released, 
absolved  and  discharged  him,  his  heirs,  executors,  administrators 
and  assigns  from  any  claim  of  whatever  character  or  description  she, 
r  her  executors,  administrators,  heirs  and  assigns  had  then  or 
hereafter,  could,  should  or  might  have,  it  being  the  intention  of 
he  agreement  of  said  Harriett,  ''  if  herein  contained,"  "  or  even  if 
hey  are  not  particularly  specified  herein,"  to  accept  the  snm  of  ten 


thooaand  five  hundred  dollars  from  aoid  Joel,  "  in  lien  and  stead 
and  in  fall  satisfaotion  of  all  her  marital  claims  either  against  eaid 
Joel  Noah  and  his  heirs,  or  against  the  estate  of  said  Joel  Noah.' ' 

In  all  the  arrangementa  appertaining  to  this  agreement  Mis.  Noah 
vas  oonnseled  by  an  attorney  of  ability,  experience  and  good  pro- 
fessionfd  repate,  who  received  the  sam  of  nve  handred  dollars  for 
his  services,  and  who  acted  for  her  in  the  legal  matters,  and  wit- 
nessed the  articles  of  separation  and  acknowledged  the  instrament 
aa  sach  witness  to  her  signature. 

From  the  time  of  the  exeontion  of  this  agreement  neither  party 
molested  the  other,  were  as  strangers  to  each  other  to  the  time  of 
his  death,  and  the  widow  did  not  attend  the  fnneral,  althongh 
knowing  from  the  newspapers  when  it  would  take  place. 

Mrs.  Noah's  oonstmotion  of  this  contract,  as  evidenced,  by  her 
oondoot,  wonld  seem  to  be  opposed  to  her  present  attitude  aa  an 
applicant  for  an  allowance  ont  of  his  estate  and  a  homestead. 

These  articles  of  separation  are  fair  on  their  face,  and  ate  oare- 
tnlly  drawn;  from  the  testimony  of  the  applicant,  she  appears  to 
have  acted  in  freedom  from  dnress  of  any  sort;  she  was  not  nnder 
the  immediate  corporal  dominion  of  her  hnsband;  she  had  already 
volantarily  separated  from  him;  she  had  good  legal  counsel;  she  re- 
ceived a  large  share,  a  good  proportion  of  his  separate  property — 
tenthonsand  dollars  in  money — leavingfor  distribution  about  twenty- 
five  thousand  dollars.  ^11  the  surrounding  circnm  stances  show  that, 
when  the  contract  vas  executed,  the  parties  stood  on  equal  terms. 

Deeds  for  the  separation  of  husband  and  wife  are  valid  and  efiect- 
oal,  both  at  law  and  in  equity,  providing  their  object  be  actual  and 
immediate,  and  not  a  contingent  or  future  separation:  Button  v. 
Dney,  3  Barr.,  104,  cited  in  Dillinger'a  Appeal,  35  Pa.  St.,  362. 
The  arrangement  contemplating  an  immediate  separation,  having 
been  carried  into  effect  in  good  faith  by  the  hnsband,  there  being 
nothing  unreasonable  in  it,  the  wife,  after  the  death  of  the  hnsban£ 
is  not  entitled  to  the  aid  of  the  oonit  in  any  attempt  to  violate  it. 
In  effect  and  substance,  the  articlee  were  a  solemn  and  l^al  renun- 
ciation of  dower  in  the  husband's  estate,  and  of  all  interests  that 
may  arise  nnder  existing  or  fature  statutes;  therefore,  she  has  do 
right  to  olaim  in  character  of  his  widow;  it  is  against  equity  and  oon- 
BCienoe  to  set  up  such  a  claim.  This  was  the  language  of  Mr.  Jnsttoe 
Woodward  in  Dillinger's  Appeal,  35  Pa.  St.,  363,  who  rested  his 
judgment  altogether  on  the  articles  of  separation,  which  he  held  to 
be  conclusive  against  all  the  pretensions  of  the  applicant;  and  I 
think  his  views  fairly  applicable  to  this  case.  The  agreement  made 
by  Harriett  T.  Noah  with  Joel  Noah  is  a  waiver  of  every  right  the 
wife  oonld  have  in  or  to  the  estate;  it  estops  her  from  claim  to  pro- 
bate homestead,  as  well  as  to  every  other  property  right.  There 
can  be  no  question  that  each  was  the  intent,  and  euch  is  the  legal 
effect  of  the  instrument:   2  Met.,  46. 

There  were  no  children  from  this  marriage,  and  any  homasbead  or 
allowance  that  might  be  set  apart  by  this  court  wonld  be  for  the 
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iridow'B  sole  use,  and  maj,  tlierafore,  be  treated  i 
ilege,  which  she  oan,  if  she  ehooee,  reUnqaieh.  ! 
any  children^  iDterests  other  thao  the  widow's  i 
▼ened,  and  a  different  question  been  thus  present 
tion:  Est.  Moore,  57  Oal.,  437;  Phelps  ▼.  PM 
Boinan  v.  Ganoh,  85  HI.,  868. 

If  this  view  of  the  ooort  be  oorrect  it  might  tel 
consider  the  other  questions  raised  here;  but  in  ol 
of  the  conrt)  as  to  the  contract,  should  not  be  sos 
ii  may  be  proper  to  pass  upon  all  the  points. 

As  to  the  application  for  a  homestead,  it  is  i 
ooonsel  for  the  exeontors  and  heirs,  that  there  iti 
this  estate  npon  which  the  homestead  character  mj 

Paragraph  6,  of  applicant's  petition,  alleges  til 
the  land  described,  a  dwelling  house;  but  there  i 
support  of  this  averment;  on  the  contrary,  it  is  si 
haTc  been  used  wholly  for  business  purposes,  and 
domestic  uses. 

The  object  of  the  law,  creating  a  homestead, 
eharaeter,  and  should  be  held  to  apply  fairly  to  all  i 
within  the  equity  and  spirit  of  the  act,  but,  beyonc 
not  m:  '£me  y.  Est.  Morrill,  28  Verm.,  674.  Y) 
spei^  of  the  head  of  a  family,  occupying  a  place 
it  no  doubt  refers  to  personal  occupation,  and  noi 
Tesrm.,  675. 

'The  right  to  a  homeatead,  is  a  right  bestowed  l 
of  the  law  of  this  state  for  the  benefit  of  the  fam 
Ifyrick  in  Est.  Moore,  67  Oal.,  442;  who  further  sa 
'*The  homestead,  when  set  apart,  is  to  be  set  aparl 
the  widow  and  children;  every  minor  child  has  an 
a  right  to  be  named  in  the  decree;  the  property  sei 
home  for  them  all,  the  widow  taking  her  place  as 
Camily;  the  aUUua  of  the  widow,  at  me  time  of  the  i 
be  considered  by  the  court." 

' '  The  estate  of  homestead  is  one  of  a  peculiar  n 
vision  by  the  humanity  of  the  law  for  a  residence  1 
his  family:"  Bates  v.  Bates,  97  Mass.,  896,  quot 
67  0al.,444. 

In  this  case,  if  the  applicant  be  in  a  position  t 
court  should  favor  her  application,  the  property,  i 
of  division,  must  be  sola,  and  proceeds,  to  the  am* 
sand  dollars,  set  apart  for  her  use.'  This  property 
ate  property  of  the  decedent,  conld  be  set  apart  1 
limUed  period,  the  title  vesting  in  the  heirs  suDJect 
the  court:  Section  1,468,  code  of  civil  procedui 
Bep.,  130.  In  which  case,  it  is  pertinently  ask 
would  the  heirs  have  for  the  retem  of  the  amount, 
tion  of  the  period  limited  ? 


It  la  oontended  streiiaoaBly  here,  on  the  part  of  the  applioHnt, 
ib&t  there  is  a  dUtinotioii  between  the  character  of  propertT  that 
may  be  set  apart  by  the  court  as  a  "  probate "  homestead,  and 
that  described  in  the  civil  code,  aeotioDS  1,237,  et  seq. ;  but  this  qaes- 
tion  Ib  yet  to  be  determined  definitely  b;  the  ooart  of  last  resort, 
the  iasne  not  yet  having  been  sqnarely  presented  to  that  tribonal, 
nnder  the  law  aa  it  now  stands. 

Mr.  Horace  Q.  Piatt  (who  is  one  of  the  counsel  in  this  matter, 
representing  an  heir),  in  his  work  on  the  Property  Bights  of  Mar- 
ried Women  nnder  our  oodea,  lays  down  the  proposition,  as  the 
result  of  the  deoisiona,  that  a  probate  homestead  cannot  be  set 
apart  out  of  property  that  could  not  have  been  dedicated  as  a  home- 
stead by  the  parties  while  living;  and,  while  there  is  some  obacarity 
in  the  cases,  caused  by  the  absence  of  direct  adjudication  in  a  aon> 
troverted  matter,  npon  the  whole,  the  dogma  defined  by  Mr.  Piatt 
should  seem  to  be  well-based. 

Intended  use,  adaptation  for  use,  and  actual  residence  are  essen- 
tiala  of  the  statutory  homestead,  civil  code,  1,237, 1,263;  and  section 
1,466,  code  of  civil  procedure,  says,  if  there  be  no  homestead  of  that 
kind,  "the  court  must  select,  designate  and  set  apart,  and  oauae  to 
be  recorded  for  the  use  of  the  surviving  husband  or  wife  and  minor 
children,  or  if  there  be  no  surviving  husband  or  wife,  then  for  the 
use  of  the  minor  children,"  etc. ;  and  it  is  claimed  that  this  ianguaf;e 
clearly  implies  that  it  was  the  legislative  intent  that  the  probate  home- 
stead should  be  set  apart  to  be  used  as  a  home  and  not  to  be  devoted 
to  such  purposea  as  is  the  property  here  in  question.  "  The  probate 
act  was  intended  to  operate  in  aid  of  the  homestead  act,  and  not  in 
opposition  to  it — to  follow,  and  not  lead :"  £8t.  Wixom,  35  Cal., 
323-4.  For  the  reasons  stated  and  suggested,  this  oonrt  is  of 
opinion  that,  if  the  applicant  hod  any  tiaiua  here,  her  application 
should  be  denied. 

Has  Harriett  T.  Koah  statua  to  make  application  ? 

The  right  of  a  widow  to  have  an  allowance  (or  homestead)  oat  of 
the  estate,  may  very  properly  be  tested  by  reference  to  her  relations 
with  deceased,  and  her  right,  as  wife,  to  call  on  him  for  her  main- 
tenance during  his  lifetime.  This  right  is  founded  upon  the  statute 
alone.  The  allowance  is  made  to  the  famUy.  Who  are  intended, 
by  the  statnte,  to  be  included  in  the  family?  The  statute  was  in- 
tended to  embrace  those  who  were  the  immediate  family  of  the  de- 
ceased; those  who  were,  by  law,  entitled,  up  to  hia  deatn,  to  lookto 
him  for  support  and  protection.  This  would  include  the  wife,  minor 
children,  and,  perhaps,  in  exceptional  cases,  helpless  parents  and 
other  rel  atives;  yet  any  person,  to  be  entitled  to  an  allowanoe  oat  of 
the  estate,  must  nave  been  in  the  receipt,  or  in  law  entitled  to  de- 
mand, of  deceased,  a  maintenance  before  his  death:  £st.  Byrne, 
Myr.,  1;  Thompson  on  Homesteads,  sec.  914,  p.  726. 

Eight  years  prior  to  his  death ,  Harriett  T.  Noah  voluntarily  separ- 
ated irom  her  husband,  after  five  weeks  of  cohabitation,  and  sever, 
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therafter,  did  she  oommanioate  with  him,  or  make  any  claim  upon 
him  for  maintenanoe,  the  ten  thousand  dollars  paid  by  him  being 
accepted  and  acted  upon  daring  his  lifetime  as  an  acquittance  of  his 
spousal  liability.  At  the  time  of  decedent's  death  she  was  not  in  a 
position  to  invoke  the  bounty  of  the  law,  having,  bjr  her  own  act, 
abdicated  her  right  as  a  snmying  spouse,  and  being  in  no  sense  a 
member  of  decedent's  family.  Her  application,  in  this  behalf,  is  not 
in  order;  because  when  the  spouses  separated,  under  the  circum- 
stances related  in  the  evidence  of  the  applicant,  the  family  was 
then  destroyed,  and  applicant  has  not  shown  she  was  a  member  of 
the  family  at  the  time  of  decedent's  death :  ,  Thompson  on  Home- 
steads, sec.  914. 

lam  of  opinion  (1)  that  the  '^contract  of  separation,"  between 
Joel  Noah  and  Harnett  T.  Noah,  operated  as  a  waiver  of  all  rights 
and  expectancies  of  Harriett,  including  ^'homestead  "  rights  to  be 
assertea  against  his  estate,  nhich  was  clearly  within  the  intention 
of  the  parties;  (2)  if  this  b^4iot  so,  there  is  no  property  out  of 
which  a  homestead  may  be  s^  apart;  and  (3)  the  applicant  has  no 
status  to  a^ply  for  an  allowance. 

Applications  denied. 


"^ 
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[supplement.*] 

SUPERIOR  COURT,  COUNTY  OF  SONOMA,  CALIFORNIA. 

Oolton  v.  Stanpobd  et  al. 

O.  Frank  Smithy  Stanly  ^  Stoney  dk  Hayes,  D,  M,  Ddmas  and  W. 
T.  Wallace,  for  the  plaintiff. 

S.  W.  Sanderson,  Creed  Haymond,  McAUister  dk  Bergin,  Oarber, 
Thornton  dk  Bishop,  J.  P.  Hoge  and  L,  D.  McKisick,  for  tiie 
defendants. 

Temple,  J.  This  action  is  brought  to  rescind  a  contract  made  by 
the  plaintiff  as  executrix  and  general  legatee  of  David  D.  Colton, 
with  the  individual  defendants,  August  27,  1879. 

This  was  a  settlement  made  by  such  defendants,  acting  for  various 
corporations  in  which  Colton  had  been  a  stockholder,  and  had  held 
various  official  positions,  with  the  estate  of  Colton.  It  was  also  an 
agreement  by  which  such  defendants  acquired  from  the  plaintiff 
certain  stocks  and  bonds. 

It  is  here  charged  that  this  contract  was  obtained  from  her  by 
fraud,  both  actual  and  constructive,  through  misrepresentations, 
concealment,  undue  influence,  and  under  mistake  both  of  law  and 
fact. 

The  pleadings  are  voluminous,  and  present  many  issues  of  fact. 
It  has  been  necessary  to  investigate  in  great  detail  the  affairs  of 
numerous  corporations  having  large  properties  widely  scattered, 
and  in  general,  all  the  important  transactions  of  the  defendants  and 
their  associates  for  many  years. 

Whenever  an  issue  of  fraud  is  on  trial  wide  latitude  is  necessarily 
allowed,  for  such  charges  are  largely  proven  by  inference.  The 
door  for  the  admission  of  testimony  was  still  more  widely  opened 
here,  for  the  plaintiff  was  allowed  to  show  the  relations  which  had 
existed  between  her  husband  and  the  individual  defendants  by  evi- 
dence of  the  manner  in  which  they  transacted  their  business  and  how 
they  had  built  up  and  managed  their  many  railroads  and  other 
properties. 

In  the  difficult  task  of  sifting  this  immense  mass  of  evidence  and 
arriving  at  correct  conclusions  from  it,  my  sense  of  responsibility  is 
greatly  lessened  by  the  conviction  that  in  this  particular  case  it  is 
easy  for  either  party  to  have  every  issue  of  fact  and  law  fully  con- 

[*  This  opinion  was  published  in  No.  14,  VoL  7,  of  the  West  Coaat  Reporter.  The 
copy  was  fumisiied  us  on  short  notice  and  without  proper  revision,  and  contained  a  number 
of  errors  for  which  the  West  Coast  Reporter  is  not  responsible.  We,  however,  deem  it  ad- 
visable to  supply  our  subscribers  with  the  opinion  revised  and  corrected.  As  we  have  since 
determined  to  add  to  the  Reporter  the  feature  of  occasional  inferior  court  decisions  (a^ 
supplemental  and  additional  matter)  such  deciiions  will  pass  through  the  hands  of  the 
editor  in  the  rwular  manner,  and  will  be  published  with  tne  same  d^fj^ree  of  correctness  as 
attained  by  the  Reporter  in  the  publishing  of  the  decisions  of  the  Supreme  and  Federal  courts. 

— PUBLIBHEB8.] 
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sidered  by  a  higher  tribunal  with  every  advantage  possessed  by  the 
trial  count.  For,  vast  as  is  the  volume  of  testimony,  and  numerous 
and  complicated  as  the  issues  are,  and  widely  as  counsel  differ  as  to 
the  effect  of  the  testimony,  there  is  no  substantial  conflict  in  it. 

The  first  question  naturally  is,  what  issues  are  presented  by  the 
pleadings  ?  The  complaint  commences  with  the  averment  that  long 
prior  to  October,  1871,  the  individual  defendants,  and  Mark  Hop- 
kins, had  been  associated,  and  were  carrying  on  business  together 
as  copartners,  as  common  carriers,  in  constructing,  leasing,  equip- 
ping and  operating  railroads  and  steam  vessels;  owning  and  operating 
coal  mines  and  furnishing  railroads  and  steam  vessels  with  supplies; 
and  various  other  enterprises.  That  the  busin^^ss  was  carried  on 
by  means  of  various  corporations,  organized  by  them,  as  deemed 
requisite  from  time  to  time,  or  of  which  they  obtained  thti  control, 
and  in  each  and  all  of  which  thev  owned  and  held  either  tho  entire, 
or  a  large  majority  of  the  stock,  and  were  the  directors,  or  had  these 
positions  filled  by  their  servants,  selected  by  them  for  that  purpose. 
That,  in  consequence  of  the  use  of  these  corporate  agencies,  and  their 
manner  of  doing  business,  they  had  no  firm  name  or  partnership 
capital  stock,  designated  as  such,  but  the  different  branches  of  their 
business  were  carried  on  in  the  names  of  the  respective  corporations 
used  by  them,  and  the  individual  interests  of  the  copartners  were 
measured  by  the  amount  of  stock  held  by  each  of  them  in  the  re- 
spective corporations,  and  the  profits  paid  and  divided  to  each  part- 
ner were  paid  as  dividends  on  the  shares  of  stock  held  by  each,  and 
by  way  of  salaries  paid  them  as  officers  of  the  corporations. 

That,  on  the  fifth  day  of  October,  1874,  owing  to  the  increase  of 
their  business,  they  desired  another  partner,  and  so  agreed  with 
Colton  that  he  should  be  a  member  of  the  partnership,  and  be  asso- 
ciated with  them  as  they  had  before  been  associated  with  each 
other;  and  to  effectuate  and  carry  into  operation  that  agreement, 
they  executed  an  agreement  in  writing,  (Exhibit  A,)  and  Colton  gave 
his  note  as  provided  in  the  agreement. 

From  that  time,  the  parties  became  partners,  carrying  on  business 
together  through  the  same  and  similar  agencies  as  previously  by  the 
others;  and,  during  that  time,  Colton  put  in  large  sums  of  money, 
and  devoted  the  entire  of  his  time,  skill  and  ability  thereto. 

Hopkins  died  March  29,  1878,  and  the  survivors  carried  on  busi- 
ness after  his  death  as  before. 

That  while  they  so  carried  on  business  together  they  assumed 
and  sustained  relations  of  peculiar  and  intimate  personal  trust  and 
confidence,  each  toward  the  others,  and  to  the  business,  and  had  con- 
fidential inforihation  and  control,  each  over  the  affairs,  business  and 
property  of  the  others  connected  with  such  business;  and  a  warm 
personal  friendship  existed  between  them. 

The  complaint  then  proceeds  to  complete  the  charge  of  fraud, 
duress  and  undue  influence  against  the  defendants,  but  there  are  no 
other  facts  alleged  from  which  it  could  b3  claimed  that  the  relation 
of  the  parties  was  fiduciary.     This  is  important,  for  the  chief  com- 
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plaint  i8»  that  defendant  owed  to  plaintiff  certain  duties  as  trustees, 
which  in  the  negotiations  and  compromise,  they  violated  or  failed  to 
perform,  and  that  they  took  advantage  of  the  relation  to  extort 
unfair  terms  from  her. 

It  is  claimed  by  the  defendants*  counsel,  that  the  only  relation 
alleged  is  that  of  partnership,  and  that  wo  cannot  consider  under 
these  allegations  any  other  relation  of  trust,  although  the  evidence 
properly  admitted  on  other  grounds  would  be  sufficient  to  establish 
such  relation. 

It  is  further  contended  that  the  partnership  relation  not  being 
proved  in  this  case,  and  no  other  fiduciary  relation  averred,  the  im- 
peached transaction  must  be  regarded  as  one  between  strangers. 

I  do  not  so  unlerstand  the  rules  of  ])leading.  The  plaintiff  is  re- 
quired to  state  the  facts  which  constitute  his  cause  of  action.  If  the 
facts  thus  stated  entitle  him  to  the  relief  demanded,  he  will,  upon 
due  proof,  recover,  although  he  may  have  in  some  respects  misap- 
prehended the  legal  effect  of  such  facts.  And  it  seems  of  little  con- 
sequence if,  having  stated  facts  which  show  a  fiduciary  relation,  he 
has  misnamed  that  relation. 

The  plaintiff  here  has  set  out  generally  the  business  carried  on 
and  the  mode  of  conducting  it,  the  preceding  contract  to  give  their 
services,  and  the  mode  of  dividing  the  profits.  EvidenUy  from  these 
facts  the  court  will  infer  the  relations  of  the  parties.  And  these 
material  matters  being  stated,  it  is  difficult  to  see  how  defendants 
could  have  been  misled. 

It  is  also  averred  in  the  complaint,  that,  it  having  been  agreed 
that  Colton  should  become  a  partner,  to  effectuate  and  carry  out  that 
agreement,  Exhibit  A  was  executed,  and  Colton  gave  his  note,  etc. 
It  is  now  contended  that  we  must  look  to  this  contract,  Exhibit  A, 
alone,  to  determine  the  relations  which  existed  between  the  parties 
to  it.  Turning  to  that  contract  we  find  that  by  it,  the  individual  de- 
fendants and  Mark  Hopkins,  sold  to  Colton  certain  stock,  and  that 
Colton  agreed  to  give  his  services  in  the  business  and  management 
of  the  business  interest,  of  such  corporations,  as  all  should  be  in- 
terested in,  and  to  assume  certain  liabilities. 

It  seems  very  singular,  to  begin  with,  for  A  to  contract  with  B 
that  he  will  serve  C,  and  at  a  fixed  compensation,  without  reference 
to  the  wishes  of  C.  When  we  look  clearly  at  this  agreement,  or 
rather,  when  we  seat  ourselves  in  their  seats  and  take  the  contract 
by  its  four  corners,  and  read  it,  we  find  that  the  parties  did  not 
intend  to  become  the  mere  employees  of  certain  corporations.  It 
was  really  intended  as  an  agreement  to  stand  in  together,  and  control 
such  corporations,  in  the  personal  interest  of  the  parties  to  the 
agreement. 

The  contract  does  not  specify  the  services,  and  evidently  they 
were  to  sei*ve  each  other,  and  in  such  manner  and  in  pursuance  of 
such  policy  as  they  should  agree  upon,  from  time  to  time,  among 
themselves.     The  entire  understanding  was  not  reduced  to  writing, 
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and  we  do  not  allow  plaintiff  to  add  to  or  yaiy  the  terms  of  the 
writing  when  we  admit  proof  of  their  actual  relations. 

The  same  method  of  reasoning,  which  shows  the  fallacy  of  plaint- 
iff's c^aim,  that  the  only  trust  relation  averred  is  a  partnership,  will 
dispose  of  the  claim  that  no  fraud  is  alleged  except  actual  fraud, 
and,  therefore,  she  can  base  no  claim  for  relief  upon  proof  of  con- 
structive fraud.  Here,  too,  the  essential  matters  are  the  facts,  and 
if  she  has  alleged  more  than  she  has  proven,  she  still  must  have  her 
decree,  if  the  facts,  which  are  averred  and  proven,  entitle  her  to  it. 

If  these  amount  to  constructive  fraud,  their  force  is  not  impaired 
because  of  the  added  circumstances  of  an  actual  fraudulent  ioteat 
which  has  not  been  proven.    There  is  much  more  force,  however,  in 
my  opinion,  in  the  claim  of  defendants  that  many  of  the  charges  of 
fraud  upon  which  plaintiff  now  seeks  to  recover  are  founded  upon  facts 
not  only  not  averred  or  alluded  to  in  the  pleadings,  but  some  of  them 
upon  facts  concerning  which  no  such  claim  was  indicated  darins 
this  lengthy  trial;  that  really  the  defendants  have  not  been  heara 
upon  some  of  the  issues  of  fact  upon  which  it  is  now  sought  to  base 
a  decree  againt  them;  have  had  no  opportunity  to  explcdn  them,  to 
show  that  plaintiff  knew  all  about  them,  or  that  they  had  no  weight 
in  inducing  the  contract. 

No  rule  is  better  established  in  this  State  than  that  a  plaintiff 
claiming  relief  on  the  ground  of  fraud,  must  specify  with  some  par- 
ticularity the  facts  upon  which  he  relies  to  prove  the  charge.  This 
rule  was  happily  stated  by  one  of  the  counsel  for  plaintiff  during  the 
trial: 

"Now,  the  plaintiff,  proceeding  against  the  defendants,  upon  the 
ground  of  fraud,  either  actual  or  constructive,  either  willful  or  legal 
merely,  by  this  proceeding  is  compelled,  by  well  understood  rales 
of  pleading,  to  specify  in  her  complaint  the  particular  facts  upon 
which  she  relies  to  impeach  the  transaction  for  fraud.  She  is  com- 
pelled to  state  accurately,  and  somewhat  minutely,  the  circumstances 
of  fraud.  As  your  Honor  well  understands,  it  would  not  have  been 
sufficient  for  the  plaintiff  to  have  come  into  court,  and,  relying  upon 
fraud,  to  have  merely  stated  fraud  in  general  terms.  She  must  state 
it  specifically.  She  must  state  particular  facts.  She  must  state 
particular  relations.  She  must  state  particular  violations  of  duty. 
Then,  having  done  so,  the  plaintiff  has  selected  her  own  battle- 
ground. She  has  selected  her  own  weapons.  The  defendants  are 
purely  on  the  defense,  and  upon  the  ground  thus  selected,  and  with 
the  weapons  thus  chosen,  the  battle  of  fraud  or  no  fraud  is  to  be 
fought.  If  the  plaintiff  fails  to  prove  the  specific  circumstances 
of  fraud  which  she  has  alleged,  her  case  fails.  It  is  of  no  avail  to 
her  that  there  may  be  other  grounds  of  fraud;  that  had  she  selected 
other  weapons,  she  might  have  successfully  attacked  this  transac- 
tion. She  must  stand  or  fall  by  the  allegations  contained  in  her 
complaint." 

It  is  true,  judgment  is  sometimes  entered  upon  a  state  of  facts 
differing  from  those  in  the  complaint,  and  the  parties  are  allowed  to 
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amend  so  that  the  findings  will  correspond  with  the  issues  made  by 
the  pleadings. 

If  a  different  version  of  the  transaction  is  set  out  in  the  answer, 
it  may  be  adopted  if  it  will  be  sufficient  in  law  to  warrant  the 
plaintiff's  claim  for  redress.  So,  where  the  allegation  sufficiently 
indicates  the  transaction  and  the  acts  which  are  said  to  constitute 
fraud,  but  these  are  inaccurately  set  out  in  some  of  their  details. 
Here,  notwithstanding  the  inaccuracies,  the  defendants  have  been 
made  aware  as  to  what  they  must  come  prepared  with  proofs. 

So,  too,  in  other  cases,  however  widely  tne  facts  may  differ  in  de- 
taD,  if  their  general  effect  is  the  same,  and  the  court  is  able  to  see 
beyond  all  question  that  the  defendant  has  not  been  misled  to  his 
injuiT,  plaintiff  may  recover.  Generally,  in  this  class  of  cases,  the 
pleadings  should  be  amended  before  the  evidence  is  closed,  but  in 
no  case  will  the  court  ever  found  a  decree  upon  the  finding  of  a 
fact  which  it  cannot  plainly  see  was  understood  by  all  parties  to  be 
a  fact  in  issue  or  was  admitted.  Certainly,  it  would  be  most  unjust 
to  permit  a  plaintiff,  after  the  testimony  has  been  closed,  without 
a  hint  of  such  a  claim,  to  work  out  from  the  evidence  entirely  dif- 
ferent theories  from  those  stated  in  the  complaint  as  the  ground  o( 
liability  on  the  part  of  the  defendants.  Especially  would  that 
oourse  be  unjust  in  a  case  of  this  character,  where  the  mass  of  testi- 
mony is  so  great,  and  was  admitted  upon  so  many  issues. 

Plaintiff's  counsel  claim  that  evidence  of  other  lacts  is  admissible 
if  they  tend  to  establish  the  plaintiff's  right  to  recover  in  its 
general  scope  and  meaning.  Of  course,  if  other  facts  tend  to  prove 
the  allegations,  they  are  admissible.  Otherwise,  I  do  not  under- 
stand the  contention, 'unless  it  be  meant  that  evidence  will  be  re- 
ceived if  it  tends  to  prove  any  fraud  whatever  in  the  impeached 
transaction.  This  would  entirely  do  away  with  the  rule,  now  well 
established,  that  the  plaintiff  must  state  the  specific  facts  upon 
which  he  relies;  must  point  out  the  acts  which  he  claims  are  fraudu- 
lent, the  duty  which  has  been  violated  and  the  particular  breach  of 
it.  Nay,  he  may  in  his  complaint  state  facts  which  he  knows  can- 
not be  proven,  and  upon  the  trial  may  rely  upon  a  totally  different 
case.  The  fact  that  as  a  rule  of  evidence  the  burden  of  proving  fair 
dealing  is  on  the  defendant  does  not  affect  the  rule  of  pleading.  It 
rather  increases  the  necessity  of  having  the  breach  of  duty  upon 
which  the  plaintiff  relies  specifically  pointed  out.  Perhaps  the  in- 
f;enuity  of  counsel  ma^  now  discover  in  this  record  many  facts  which 
it  was  material  for  plaintiff  to  know,  and  which  it  is  not  proven  she 
did  know.     It  would  be  hard  measure  for  a  defendant  to  be  re- 

Siired,  on  the  argument,  for  the  first  time  to  show  that  he  dis- 
o!^d  facts  concerning  which  at  the  trial  there  was  no  alleged  de- 
reliction and  no  hint  of  materiality  or  ignorance. 

There  never  was  a  case,  there  could  hardly  arise  one,  where  the 
rule  wouM  work  more  harshly  than  in  this  very  case.  Take  for 
instance,  the  matter  of  the  dividend  of  the  Western  Development 
Oompany. 


The  complaict  charges  defendaots  with  falsely  represeDting  thin 
corporation  as  iasolvent,  that  a  certaia  stock  sod  bond  dividend  had 
been  improperly  declared,  and  would  be  revoked  to  enable  the  com- 
pany  to  pay  its  debts;  that  defendants  would  return  t^eir  dividends, 
and  plaintiff  would  be  required  to  do  so. 

The  answer  avers  that  the  dividend  was  improperly  declared, 
there  being  no  surplns  on  band  to  divide;  that  finding  it  had  been 
done  by  Coltou,  defendants  insisted  that  the  resolution  shontd  be 
revoked,  but  finally  consented  that  it  might  stand,  under  promise  of 
each  to  the  others,  that  in  case  any  or  all  of  the  bonds  should  be 
required  by  the  company,  they  wonld  retaru  them.  I  have  been 
ttnable  to  find,  after  considerable  search  in  this  immense  record, 
that  anythi^  was  said  by  counsel  or  witness  which  would  indicate 
that  plaintinclaimed  that  this  agreement  would  show  the  existence 
of  fiduciary  relations,  much  less  that  any  claim  to  relief  was  based 
npon  a  failure  to  communicate  the  fact  of  this  agreement  to  plaintiff. 
I  am  convinced  that  during  this  long,  wearisome  trial,  no  word  was 
uttered  by  way  of  complaint  that  either  Wilson  or  plaintiff  were 
ignorant  of  it.  Plaintiff,  when  on  the  stand,  was  asked  a  greatmany 
qnestions  which,  with  the  answers,  fill  many  printed  pages,  whether 
she  knew  this  thing  or  the  other,  before  she  signed  the  contract. 

Naturally,  counsel  would  expect  to  find  here,  what  she  claimed  to 
be  fraudulent  concealments,  especially  if  there  were  any  snoh  mat- 
ters,  not  stated  in  her  complaint.  I  do  not  find  this  matter  there 
alluded  to.  It  seeme  plain  that,  until  the  evidence  was  closed,  de- 
fendants' attorneys  did  not  suspect,  and  had  no  reason  to  suspect, 
that  any  importance  was  attached  to  the  qnestion  as  to  whether  this 
fact  bad  been  disclosed.  On  the  argument,  however,  plaintiff's 
counsel  insist  and  urge  with  great  force  that  the  failure  to  communi- 
cate this  fact  was  such  a  breach  of  duty  as  of  itself  should  compel 
the  court  to  decree  for  plaintiff. 

The  case  is  all  the  worse  from  the  fact  that  no  one  ooold  read  the 
evidence,  understanding  that  there  was  no  issue  upon  this  point, 
and  not  be  satisfied  that  both  Wilson  and  the  plaintiff  knew  all  ahoat 
it.  While,  if  read  with  the  idea  that  the  matter  was  in  issae,  the 
proof  might  be  insufficient  to  establish  the  fact.  Certainly,  on  this 
issue  the  defendants  have  had  no  day  in  court. 

But  it  is  said  the  fact  is  averred  in  the  answer.  Bat  the  answw 
contains  no  statement  as  to  whether  plaintiff  settled  ia  ignorance  of 
the  fact;  nor  is  there  anything  there,  to  suggest  an  issue  upon  that 
question . 

The  matter  of  the  unpaid  subscriptions,  so  far  as  concealment  is 
concerned,  is  in  the  same  condition,  but  I  think  that  evidence  ad- 
missible on  another  ground,  of  which  I  will  presently  speak. 

As  already  suggested ,  there  never  was,  to  my  knowledge,  a  case  in 
which  justice  required  the  rules  of  pleading  to  be  more  strictly 
enforced.  In  few  cases,  if  in  any,  have  there  been  so  many  issues 
of  fact,  or  huH  there  been  so  much  testimony.  Thedoor  was  opoued 
very  wide  for  the  admission  of  evidence.     Nearly  all  the  important 


Supplement.]  Colton  v,  Stanfokd.  21 

transactions  of  the  defendants,  and  of  the  corporations  which  they 
controlled,  became  proper  subjects  of  investigation.  How  few  and 
simple,  comparatively,  were  the  issues  in  the  cases  cited  here  by 
plaintiff  as  authority  for  the  court,  to  disregard  the  pleadings  and 
enter  the  judgment,  which  the  evidence  may  warrant,  upon  any  pos- 
sible theory  of  facts,  which  the  ingenuity  of  counsel  may  devise. 

In  Place  v.  Minster,  65  N.  Y. ,  there  was  a  variance  as  to  the  de- 
tails of  a  conspiracy.  It  turned  out  that  a  sale  was  made  to  one 
Sherlock,  who  was  to  convey  to  defendants,  instead  of  to  L.  Min- 
ster, as  alleged.  It  was  not  really  a  variance,  even  as  to  the  con- 
spiracy, but  only  as  to  the  details  of  the  plan  of  carrying  it  out. 
It  made  no  difference  whether  the  person  selected  to  pose  as  ai^  in- 
nocent purchaser,  was  one  or  the  other.  It  was  such  an  inaccuracy 
as  could  not  mislead.  The  facts  were  few,  comparatively.  Such 
was  the  case  in  the  other  authorities.  The  court  would  easily  see 
whether  the  parties  had  really  tried  the  issues  upon  which  the  judg- 
ment was  finally  based.  Here  the  evidence  was  admitted  as  rele- 
vant to  other  issues.  The  court  cannot  say  that  defendants  would 
have  had  no  further  proofs  had  they  apprehended  the  full  extent  of 
plaintiff's  claims. 

I  think  evidence  was  admissible  as  to  what  are  called  the  omitted 
assets  of  the  Western  Development  Company,  as  the  pleadings 
stand.  It  is  charged  that  defendants  represented  that  company  to 
be  insolvent  and  unable  to  pay  its  debts,  without  a  return  of  the 
dividend.  This  is  averred  to  be  a  misrepresentation.  The  evi- 
dence was  clearly  relevant.  This  is  a  distinct  issue  from  the  charge 
of  concealment,  and  from  the  charge  that  Exhibit  E  was  presented 
as  a  perfect  inventory  and  appraisement  of  all  the  assets  of  that 
company,  and  that  plaintiff  thereupon  compromised,  supposing  that 
she  knew  what  property  she  was  selling.  Treated  as  a  concealment 
or  a  misrepresentation  as  to  what  the  assets  consisted  of,  it  was  in- 
cumbent upon  the  plaintiff  to  specify.  But  the  question  of  solvency 
was  a  different  issue,  and  moreover  was,  in  my  opinion,  one  of  the 
yery  important  questions  of  fact'  in  the  case.  The  fact  that  this  evi- 
dence was  properly  admitted  for  other  purposes,  cannot,  however, 
enlarge  the  scope  of  the  averments  in  the  complaint,  and  the  proofs 
must  be  considered  solely  in  reference  to  the  issues  there  made  or 
tendered. 

After  stating  facts  calculated  to  show  the  relation  of  the  parties 
and  the  character  of  the  business  in  which  they  were  engaged,  the 
complaint  proceeds  to  charge  various  misrepresentations  made  to 
deceive  and  defraud  the  plaintiff. 

First — Colton  was  indebted  to  the  Rocky  Mountain  Coal  &  Iron 
Company  in  the  sum  of  one  hundred  and  eighty-one  thousand  eight 
hundred  and  two  dollars  and  ninety-nine  cents,  for  money  fraudu- 
lently appropriated  and  embezzled. 

Second — He  was  indebted  to  the  Western  Development  Company 
in  the  sum  of  twenty-six  thousand  six  hundred  and  eighty-six  dol- 
lars and  twelve  cents,  for  money  fraudulently  appropriated. 
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Third — That  the  Weetem  Development  Company  was  inaolTent 
and  unable  to  pay  its  debts. 

Fourth — That  Colton  had  cansed  the  Western  Development  Com- 

Eany  to  improperly  declare  a  stock  and  bond  dividend  withont  the 
DOwledge  of  defendants,  and  that  it  was  necessary  to  recall  this 
dividend  to  pay  the  debts  of  the  corporation,  and  that  the  defend- 
ants would  return  theirs. 

Fifth — That  four  hundred  and  eight  shares  of  the  stock  of  the  B. 
M.  O.  &  I.  Company  in  her  possession  did  not  belong  to  the  estate 
of  ColtoD,  bnt  were  held  in  tinst  for  defendants  and  Mark  Hopkins' 
estate,  and  npon  their  paying  the  cost  price  they  were  entitled  to  an 
assignment  of  such  stock. 

Sixth — That  the  valne  of  the  stock  ao^  bonds  received  by  her 
from  her  husband's  estate  and  the  stock  pledged  to  pay  Colton's 
note  for  one  million  dollars  was  insufficient  to  pay  Colton's  indebt- 
edness to  the  B.  M.  0.  &  I.  Company,  and  his  share  of  the  indebt- 
edness of  the  W.  D.  Company,  and  his  indebtedness  to  themselves 
and  the  estate  of  Mark  Hopkins. 

Seventh — That  Colton  had  commenced  robbing  them  from  the 
first  day  he  was  connected  with  them. 

Eighth — They  presented  Exhibit  D,  as  marked  in  the  complaint, 
as  a  true  statement  of  Colton's  liability  to  the  corporations  named 
for  sach  misappropriations. 

Ninth— They  presented  a  statement,  marked  in  the  complaint  as 
Exhibit  E,  as  a  true  statement  and  aocoant  of  the  assets  and  liabil- 
ities of  the  Western  Development  Company. 

Tenth — ^That  the  valnes  set  opposite  to  the  various  properties  or 
assets  in  Exhibit  E  were  the  true  valnes  of  each  item  of  soch  assets 
respectively;  and 

Eleventh — ^That  it  was  necessary  to,  and  they  intended  to,  and 
would  forthwith  cause  to  be  levied  upon  the  capital  stock  of  the 
Western  Development  Company  an  assessment  of  many  miUiona  of 
dollars. 

Than  follow  allegations  of  threats,  to  wit: 

That  they  would  attack  the  reputation  of  her  hasband  and  blast 
his  memory  unless  she  complied  with  their  demands  and  gave  up 
certain  bonds  and  stock  and  paid  certain  alleged  indebtedness;  that 
ihey  wonld  stop  all  future  interest  on  the  bonds,  and  would  prevent 
their  sale  by  her,  and  take  forcible  possession  of  them;  that  they 
wonld  take  her  home  from  her  and  all  she  possessed  by  legal  pro- 
cess, in  satisfaction  of  the  indebtedness,  unless  she  assigned  all  the 
stock  and  bonds  received  from  her  husband's  estate  to  them. 

Of  course,  the  necessary  allegations  as  to  her  ignorance  of  the  real 
facts  and  her  reliance  upon  the  representations  follow;  but  these 
matters  constitute  the  gravamen  of  the  complaint  and  all  the  specific 
charges  made,  unless,  luferentially,  others  are  made  in  the  recitals 
of  facts,  alleged  to  have  been  discovered  by  her  since  she  executed 
the  impeached  agreement.  She  avers  that  she  has  discovered  since 
the  agreement,  that  by  it  they  obtained  great  and  unoonsoionable 
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advantage  over  her,  and  that  the  agreement  was  unjnst  and  unfair; 
that  she  had  discoyered  the  following  facts,  of  which  she  was  igno- 
rant at  the  time  she  signed  the  contract : 

First — ^That  the  million-dollar  note  was  entitled  to  a  credit  of  two 
hundred  and  fifty  thousand  dollars,  and  that  all  interest  on  the  same 
had  been  paid. 

Second — ^That  the  Western  Development  Company  had  divided 
twenty-one  millions  or  thereabouts  in  dividends,  and  had  on  hand 
at  the  time  of  Colton 's  death  property  worth  twenty  millions,  subject 
to  an  indebtedness  of  eleven  millions  three  hundred  and  sixteen 
thousand  four  hundred  and  ninety-seven  dollars  and  twenty- two  cents. 

Third — ^That  immediately  after  the  death  of  Colton,  the  Pacific 
Improvement  Company  was  formed  by  the  defendants  for  the  express 
purpose  of  superseding  the  Western  Development  Company,  and 
which,  since  the  assignment  to  it  of  the  contracts,  etc. ,  of  that  com- 
pany, has  earned  twenty  millions  of  dollars,  or  thereabouts,  from 
the  business  diverted  from  the  Western  Development  Company  by 
the  defendants.  By  these  acts  the  defendants  sought  to  deprive  the 
partnership  of  such  earnings  and  to  depreciate  the  assets  of  the  cor- 
poration, and  so  to  embarrass  4ihe  plaintiff  and  defraud  her. 

Fourth — That  the  Western  Development  Company  was  never  in- 
solvent, but  had  always  been  prosperous. 

Fifth — ^That  her  stocks  and  bonds  were  of  greater  value  than  de- 
fendants had  represented,  and  that  defendants  had  always  known 
their  representations  to  be  false.  They  had  been  appraised  much 
higher  in  the  Hopkins  estate,  in  which  appraisal  the  defendants  had 
been  consulted.  This  inventory  had  been  retained  by  the  defend- 
ants, and  she  was  not  allowed  to  consult  it. 

Sixth — ^That  Colton  did  not  hold  the  four  hundr^  and  eight 
shares  of  B.  M.  C.  &  I.  Co.'s  stock  in  trust  for  the  defendants  and 
Mark  Hopkins,  but  that  stock  belonged  wholly  to  Colton,  and  was 
worth  forty  thousand  and  eight  hundred  dollars. 

Seventh — ^That  Colton  was  not  indebted  at  all  to  the  B.  M.  C.  & 
I.  Co.  or  to  the  W.  D.  Co.,  as  defendants  had  charged,  and  had  not 
appropriated  any  money  from  either  corporation,  and  such  chaises 
were  created  after  Colton's  death,  to  coerce  her  into  executing  the 
contract. 

Eighth — ^The  exhibits  of  the  condition  of  the  Western  Develop- 
ment Company  were  false  and  untrue,  and  the  property  undervalued 
by  the  direction  of  the  defendants,  to  deceive  the  plaintiff  as  to  the 
true  condition  of  her  husband's  affairs.  These  alleged  misrepresen- 
tations, threats  and  discoveries  contain  all  the  charges  against  the 
defendants,  and  upon  such  of  these  as  appear  to  be  established  she 
must  recover,  if  at  all. 

Appended  to  the  complaint  are  Exhibits  D  and  £.  D  contains  a  list 
of  the  misappropriations  or  indebtedness  charged  against  Colton  in 
favor  of  the  Itocky  Mountain  Coal  and  Iron  Company  and  the  West- 
ern Development  Company.  E  is  a  list  of  the  assets  of  the  Western 
Development  Company,  with  values  appended  to  each  item. 
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Limiting  our  inquiriea  to  the  issues  made  in  the  pleadings,  or  at 
least  to  such  as  both  parties  uudei*stood,  or  ought  to  have  under- 
stood, to  be  made  the  inquiry  which  naturally  suggests  itself  first 
is:  What  relation  did  thQ  parties  to  the  assailed  contract  bear  to 
each  other  at  the  time  it  was  executed?  Were  the  individual 
defendants  the  trustees  of  the  plaintiff,  and  were  they  charged  with 
certain  duties  to  her  in  those  transactions  which  prevented  their 
dealings  as  strangers,  and  the  non-performance  of  which  would 
render  the  contract  void  at  her  option?  It  seems  to  me  quite 
obvious,  to  begin  with,  that  the  relations  between  Golton  and  his 
associates  in  regard  to  the  various  enterprises  inaugurated  and 
carried  on  by  them  in  pursuance,  necessarily,  of  agreed  plans,  and 
for  definite  purposes,  were  to  some  extent  fiduciary. 

A  business  association  can  hardly  be  imagined,  the  purpose  and 
character  of  which,  and  the  mode  of  carrying  on  which,  implied  and 
necessitated  a  greater  degree  of  actual  confidence  than  that  which 
existed  between  Golton  and  the  individual  defendants.  Certainly 
Exhibit  A  does  not  state  fully  the  purposes  of  the  contract  then  made, 
nor  the  character  of  the  services  the  parties  to  it  were  expected  to 
render.  They  agreed  with  each  otl^r  that  they  would  all  serve 
certain  corporations;  but  they  did  much  more,  and  much  more  must 
have  been  definitely  understood  by  the  parties  when  they  executed 
that  contract.  Why  should  they  contract  with  each  other  that  all 
should  serve  certain  corporations?  How  could  they  become  em- 
ployees, unless  the  corporations  would  employ  them,  or  how  could 
these  individuals  contract  for  the  corporations  as  to  the  salaries  to 
be  paid  ?  Evidently  they  had  agreed  to  cooperate  with  each  other 
in  acquiring  the  control  of  the  corporations,  and  they  agreed  to 
co-operate  aiterwards  in  their  management.  This  implied  accord, 
consultation,  agreement  in  an  object  to  be  accomplished,  working 
with  and  for  each  other.  There  was,  to  some  extent,  mutual  em- 
ployment, mutual  agency.  Perhaps  there  was  no  very  definite  plan 
agreed  upon  in  all  ite  details;  but  tnere  were  evidently  contemplated, 
a  system  of  roads  for  the  Pacific  coast  and  such  transcontinental 
lines  as  they  might  be  able  to  control.  In  detail  they  most  have 
been  indefinite,  subject  to  frequent  change  and  adjustment,  as  all 
should  agree  from  time  to  time. 

At  first,  of  course,  the  Central  Pacific  and  the  Southern  Pacific 
were  matters  of  chief  interest,  and  perhaps,  have  continued  to  be. 
Still,  they  are  but  parts  of  a  system  of  roads  which  they  contem* 
plated  and  have  built  and  controlled.  Their  projects  have  probably 
gro'vn  with  their  enterprises  and  been  frequently  changed.  Neces- 
sarily they  have  been  in  constant  consultation,  and  as  each  new 
scheme  was  determined  upon,  each  seems  to  have  had  his  part  in 
the  work,  though  apparently  as  each  enterprise  was  inaugurated 
each  party  then  decided  for  himself  whether  he  would  go  into  it. 
There  seems  to  have  been  no  power  in  the  majority  to  commit  any 
one  to  a  project  until  he  had  approved  it.  The  rule  was  as  laid 
down  in  one  of  the  letters,  ''  in  what  we  do  we  should  all  agree." 
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They,  therefore,  must  have  had  at  the  time  the  contract  was  signed 
on  October  5,  1874,  some  general  idea  of  the  enterprise  they  were 
embarking  in,  and  each  did  embark  in  the  enterprise  in  the  belief 
of  the  willingness  of  the  others,  and  in  confidence  of  the  intv3<^rity 
and  fidelity  of  each.  The  advantage  gained  or  sought  was  co- 
operation, and  the  essence  of  the  contract  and  of  the  relation  was 
confidence  and  reliance  upon  each  other;  thus  filling  the  very  defini- 
tion of  a  trust.  They  formally  agreed  to  give  their  services  to 
certain  corporations,  but  they  evidently  meant  that  they  should 
assist  each  other  in  controlling  and  managing  the  corporations  in 
such  manner  as  would  make*  the  corporations  serve  themselves.  And 
they  evidently  had  plans  beyond  the  scope  of  existing  corporations, 
and  when  they  agreed  to  serve  certain  corporations,  named  and 
unnamed,  they  also  intended  to  create  such  new  corporations  as, 
in  the  course  of  events,  they  should  find  necessary  or  deem  advis- 
able to  the  realization  of  the  larger  scheme  which  transcended  all  the 
corporations.  The  contract  really  meant  that  all  should  assist  in 
these  designs.  As  directors  or  employees  of  the  corporations 
named  in  Exhibit  A,  they  could  not  organize  other  corporations. 

The  Western  Development  Company  owned  all  the  stock  in  vari- 
ous other  corporations,  but  none  of  these  other  corporations  were 
or  could  have  been  organized  through  its  corporate  action,  or  by  its 
stockholders  acting  as  such.  The  parties,  therefore,  evidently 
intended  to  secure  the  co-operation  of  all  in  matters  entirely  beyond 
the  province  of  any  corporation.  They  agreed  in  effect  to  consult 
and  conjointly  to  organize  new  corporations  and  to  inaugurate  new 
enterprises  as  they  should  all  agree.  It  is  not  of  consequence 
whether  such  an  agreement  could  nave  been  enforced.  They  volun- 
tarily acted  upon  it,  and  we  are  now  concerned  with  the  consequent 
relations.  In  the  management  of  the  completed  roads,  also,  it  was 
evidently  intended  that  the  services  to  be  rendered  each  particular 
corporation  should  be  different  from  those  of  a  mere  employee  of 
that  corporation. 

The  branch  roads  were  to  be  run — and  it  will  be  seen,  or  may  be, 
from  this  evidence,  that  leases  of  these  were  made  and  rentals  fixed — 
entirely  in  reference  to  other  matters  than  the  value  of  the  use  of 
the  road  to  either  of  the  parties  to  the  lease.  Thus  one  short  road 
which  only  earns  during  the  year  the  gross  sum  of  about  ten  thou- 
sand dollars,  at  an  expense  of  seventeen  thousand  dollars,  is  leased 
to  the  Central  for  twenty-five  thousand  dollars,  to  enable  it  to  ))ay 
interest  on  its  bonded  indebtedness.  The  character  of  the  Western 
Development  Company — the  first  corporation  organized  after  Colton 
joined  the  defendants,  and  which  was  formed  because  of  his  acces- 
sion, and  took  the  place  of  the  Contract  and  Finance  Company — 
further  illustrates  the  relation  of  these  parties.  It  was  incorpor- 
ated in  December,  1874,  for  the  declared  purpose  "of  carrying  on 
the  construction,  manufacturing,  mining,  mercantile,  mechanical, 
banking  and  commercial  business  in  all  its  branches,  receiving 
deposits  of  money  and  loaning  the  same;  purchasing,  holding 
and  owning  real  property,    improving  and  selling  the  same;  the 
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cons  traction,  leasing  and  operating  all  kinds  of  public  and  private 
improvements,  such  as  railroads,  wagon  roads,  bridges,  ferries, 
wharves,  shates,  piers,  telegraph  lines,  canals,  ditches  for  drainage, 
agricultural,  mining,  navigation  or  other  purposes;  buvingand  sell- 
ing and  constructing  all  kinds  of  public  and  private  dweUings;  buying 
and  selling  and  dea&ng  in  all  kinds  of  public  and  private  stocks, 
bonds  and  securities." 

The  range  of  powers  in  this  corporation  seems  to  have  been  made 
as  large  as  possible,  that  it  might  become,  as  near  as  a  corporate 
body  could,  the  universal  factor  of  the  parties  associated  by  the 
agreement  of  October,  a.  d.  1874.  It  does  not  represent  by  any 
means  all  that  that  association  evidently  intended,  but  it  shows  the 
great  variety  of  enterprises  they  then  thought  it  possible  they  might 
engage  in;  and  that  co-operation,  in  enterprises  or  speculations,  was 
the  one  distinctly  understood  purpose  of  that  association. 

But,  as  it  is  claimed  that  this  corporation  was  itself  a  partnership, 
masquerading  under  a  corporate  mask,  or  if  not  a  partnership,  it 
was  of  such  a  character  as  at  least  would,  and  did,  ot  itself,  consti- 
tute the  stockholders  trustees  for  each  other,  we  will  examine  it  a 
little  more  closely.  It  was  a  close  corporation,  having  fifty  thou- 
sand shares  of  stock  of  the  nominal  value  of  one  hunored  dollars 
each.  No  assessment  was  ever  made  on  the  stock,  nor  was  any  con- 
templated as  probable.  The  capital  required  was  agreed  to  be  fur- 
nished by  the  associates,  in  proportion  to  their  stock,  by  deposits 
made  with  the  company. 

Each  party  seemed  to  have  the  power  to  withdraw  the  deposits  to 
some  extent,  as  his  necessities  would  require,  and  it  evidently  was 
not  expected  that  the  deposits  should  be  kept  equal;  for  interest 
was  allowed  by  the  company  upon  deposits  for  the  purpose  of  com- 

Sensating  anjr  inequality  which  might  exist  in  the  amounts. 
[evertheless,  it  certainly  must  have  been  intended,  and  the  parties 
certainly  must  have  understood,  that  each  was  under  some  obliga^ 
tion  to  contribute  about  his  share.  It  was  piobably  expected  that 
they  would  not  be  very  exacting,  but  yet  there  could  hardly  have 
been  an  agreement  that  any  one  could  be  at  liberty  to  contribitte 
nothing,  or  very  little,  while  the  others  were  giving  aU.  They 
needed  money.  It  seems  always  to  have  been  the  important  ques- 
tion with  them:  How  could  they  get  enough  for  their  necessities? 
And  I  find  nothing  in  the  evidence  or  in  the  circumstances  of  the 
parties  to  warrant  the  inference  of  an  agreement,  express  or 
implied,  that  in  no  event  would  there  ever  be  an  assessment.  Had 
either  one  failed  to  contribute,  I  see  nothing  to  have  prevented  the 
others  from  enforcing  the  contribution  by  a  call. 

Ten  thousand  shares  were  issued  to  each  of  the  other  parties,  but 
none  to  Col  ton;  but  the  other  ten  thousand  shares  were  issued  to 
one  of  the  nominal  corporators,  an  employee  of  the  company,  by 
him  endorsed  in  blank  and  left  with  the  secretary.  C  olton,  now- 
ever,  entered  at  once  in  the  employment  of  the  company,  became, 
in  fact,  its  chief  manager,  and  acted  in  all  respects  as  tho  ugh  it  was 
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one  of  the  corporations  in  which  all  were  interested  and  contem- 
plated by  the  contract  in  Exhibit  A. 

In  October,  1876,  in  pursuance  of  a  provision  in  the  original  con- 
tract of  October,  1874,  the  others  gave  Oolton  notice  of  rescission 
of  that  contract.  The  consequence  seems  to  have  been,  not  that 
Colton  then  withdrew  from  the  railroad  business,  but  fchat  soon  after 
he  paid  near  fifty  thousand  dollars  to  S.  H.  H.  &  G.  for  an  interest 
in  the  Western  Development  Company;  that  five  thousand  five 
hundred  and  fifty-five  and  five-ninths  shares  of  the  ten  thousand  shares 
practically  then  unissued  were  issued  to  him,  and  the  remainder  to  S. 
H.  H.  &0. ;  that  Oolton  deposited  over  three  hundred  thousand  dollars 
with  the  company,  and  the  contract,  Exhibit  A,  was  executed  and 
dated  back  to  October,  1874,  to  take  the  place  of  the  original  con- 
tract, which  had  reserved  the  power  to  the  other  parties  to  rescind. 
This  transaction  made  Colton  the  owner  of  one-ninth  of  the  stock  of 
the  W.  D.  Oompanv,  while  each  of  the  other  parties  had  two-ninths. 

It  is,  perhaps,  of  no  ^eat  consequence  in  this  case,  but  one  can 
hardly  resist  the  impression  that  it  was  at  first  intended  that  Colton 
should  have  an  equal  share  with  the  others,  but  that  he  was  not 
able  to  contribute  nis  proportion,  and  that  the  notice  to  rescind  was 
given  in  consequence  of  tnis  failure,  and  the  final  arrangement  was 
the  compromise  made. 

At  all  events,  the  corporation  continued  to  be,  as  it  had  been,  the 
almost  universal  agent  of  the  associates  in  the  accomplishment  of 
the  schemes  which  I  think  were  contemplated  when  the  parties  first 
contracted  for  the  co-operation  of  each  other  in  the  contract,  Ex- 
hibit A. 

It  has  built  many  railroads,  steam  vessels,  fences  and  bridges, 
repaired  wharves,  docks  and  steamboats — in  fact,  done  every- 
thing in  the  way  of  construction,  repairing  or  furnishing  that  their 
extensive  business  has  required.  It  has  had  surveys  made  where  it 
was  constructing  no  roads.  It  has.  in  fact,  furthered  the  designs  of 
the  associates  before  they  had  found  expression  in  any  corporate 
organization  or  any  contract  with  the  company.  The  new  com- 
panies were  frequently,  or  at  least  sometimes,  formed  by  the  em- 
Sloyees  of  the  W.  D.  Co.,  posing  as  corporators,  and  then  as 
irectors.  The  new  company  then  contracting  with  its  virtual 
creator  to  build  and  furnish  its  road  for  all  its  stock  and  a  certain 
amount  of  bonds  per  mile;  the  working  capital  was  furnished  by  de- 
posits made  by  the  corporators  as  before  mentioned.  These  con- 
stituted the  working  capital,  but  always  appeared  on  the  books  of 
the  company  as  indebtedness  due  the  depositors. 

Thus,  when  Exhibit  E  was  made  out,  it  showed  an  indebtedness 
as  follows  I 

To  estate  Mark  Hopkins $4,087,692  10 

To  Charles  Crocker 2,219,541  79 

To  Leland  Stanford 1,763,734  86 

To  C.  P.  Huntington 3,519,701  42 

To  estate  Oolton 319,860  33 

T0S.H.H.AO 298,208  35 
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But  while  the  Western  Developaieut  Company  seems  to  have  been 
gotten  up  to  carry  out  aod  realize  the  projects  for  which  the  parties 
aesociated  themselves  by  Exhibit  A,  auu  while  it  was  managed  almost 
like  a  partnership,  to  accomplish  their  common  pnrpoaes  and  to 
serve  their  personal  ends,  it  nevertheless  was  a  corporation  and 
transacted  ite  business  as  a  corporation,  goin^  through  with  all  the 
corporate  forms.  The  officers  were  the  mere  employees  of  the  asso- 
ciates (a  term  which  I  use  for  uonvenience,  meaning  only  the  parties 
to  contract  Exhibit  A),  and  implicitly  obeyed  the  directions  of  either 
one  of  them.  But  such  directions  were  generally,  where  necessaiy, 
reduced  to  the  form  of  corporate  resolutions.  The  contracts  under 
which  they  have  performed  such  an  amount  of  labor  and  secured  ao 
many  millions  of  assets  were  with  their  own  creatures,  or,  at  least, 
with  corponitious  practically  belonging  to  them.  The  contracts 
were  of  course  all  voidable,  at  the  option  of  either  party  to  them, 
only  neither  party  had  voice  or  volition  against  the  associates.  It 
may  be  said  that  in  effect  these  associates  organized  corporations 
and  built  railways,  taking,  as  they  bud  a  right  to  do,  all  the  stock 
and  such  amount  of  bonds  as  they  saw  fit  to  encumber  their  prop- 
erty with.  Perhaps,  in  a  proper  case — that  is,  where  it  was  necea- 
saryto  do  justice — the  court  would  disregard  these  corporate  forms, 
and,  reaching  beyond  them,  grasp  the  substance  and  treat  them  as 
partners. 

If  it  were  necessary  to  enforce  some  contract  in  rehition  to  these 
matters  made  between  themselves,  perhaps  the  court  wonld  do  so. 
But  often,  perhaps  generally,  forms  are  made  to  secure  rights.  Are 
these  corporations  here  mere  forms,  or  do  they  and  were  they  in- 
tended to  constitute  and  show  the  relations  of  these  parties  to  each 
other?  The  law  of  the  state  authorizes  corporations  for  any  pur- 
pose for  which  men  may  lawfully  associate  tliemselves.  There  is, 
then,  no  business  which  it  is  possible  for  a  oopartnerehip  to  conduct 
which  may  not  be  carried  on  by  a  corporation.  I  see  no  reason 
why,  when  persons  have  determined  to  embark  in  any  kind  of  bnsi- 
ness  together,  they  may  not  determine  for  themselves  whether  the; 
will  do  so  as  partners  or  as  stockholders  iu  a  corporation.  And  i( 
they  have  so  chosen,  I  do  not  comprehend  how  the  coart  can  disre- 
gard the  relation  they  have  contracted  and  force  upon  them  those 
they  have  declined  to  enter  into.  The  cases  cited  fall  far  short  of 
the  esigeucies  of  the  plaintiff's  case  in  this  respect.  In  both  of 
the  cases  cited  from  this  Htate  there  was  an  antecedent  agreemeot, 
to  carry  out  which,  in  part,  the  corporation  was  formed.  The  parties 
to  the  agreement  were  the  only  stockholders;  some  one  of  the  con- 
tracting parties  attempted  to  avoid  liability,  or  defeat  the  contract, 
on  the  ground  that  the  corporation  they  had  created  as  an  instru- 
ment to  carry  into  effect  this  very  agreement  had  become  a  third 
party  not  bound  by  the  agreement  as  not  a  party  to  it. 

The  court,  in  effect,  said:  Justice  shall  not  be  defeated  by  this 
mertJy  formal  thing.  It  really  only  represents  yourselves.  We 
will  look  behind  the  form  to  the  substance.     The  contract  shall  not 
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< 
b©  defeated  b}'  this  mere  technicality.  The  ease  of  Shorb  v. 
Baudry  hardly  amounted  to  this.  There  the  corporation  was,  and 
was  created  only,  to  act  as  a  naked  trustee  of  the  le^al  title,  the 
beneficial  interest  being  all  the  time  in  the  partnership,  and  it  would 
seem  that  whole  matter  might  have  been  settled  without  the  com- 
ments made.  Here  there  is  no  question  of  an  antecedent  contract, 
with  the  enforcement  of  which  the  corporate  entity  stands  in  the 
way.  It  is  not  an  obstruction  which  can  embarrass  the  court  in 
granting  relief,  which,  but  for  such  technicality,  the  party  would  be 
ontitle^l  to.  The  corporate  form  is  to  be  mtide  to  vauish  from  sight 
to  show  what  the  rights  of  the  parties  are,  or  rather  to  fix  upon  the 
defendants  obligations  which  thtiV  deliberately  doclinod  to  assume, 
and  not  because  they  stand  in  the  way  or  obstruct  the  court  in 
ascertaining  and  securing  tlio  rights  of  the  parties.  All  the  parties 
were  evidently  unwilling  to  assume  towards  each  other  the  relation 
of  partners.  The  law  offered  them  the  choice  to  become  stock- 
holders in  a  corporation,  and  they  deliberately  contracted  that  rela- 
tion. The  same  business  could  have  been  carried  on  in  either  form, 
and,  if  the  corporation  were  a  close  corporation,  in  pretty  much 
the  same  manner,  except  as  to  the  authority  of  the  managers;  but 
this  makes  all  the  difi!erence  in  the  world  as  to  the  relation  of  the 
parties. 

But  one  position  of  the  plaintifl'  is,  admitting  that  these  are  all 
corporations  and  are  to  be  treated  as  such,  still  they  are  but  the 
instrumentalities  of  a  copartnership,  which  was  created  by  the 
association  of  Oolton  with  the  defendants  and  Mark  Hopkins.  The 
individuals  were  partners,  and,  in  consequence  of  the  corporate 
-agencies  used  by  them,  ,they  had  no  firm  name,  or  partnership^capi- 
tal  designated  as  such,  and  the  individual  interests  of  the  partners 
were  measured  by  the  stock  held  by  each  in  their  respective  corpo- 
rations, and  the  profits  of  the  partnership  were  paid  by  way  of  divi- 
dends on  the  shares  of  stock  in  the  various  corporations  held  by 
each  respectively.  I  see  no  mention  of  business  in  the  complaint 
<3arried  on  by  these  parties  except  corporate  business.  Regarding 
these  companies  as  corporate  entities,  it  is  difficult  to  see  how  there 
•can  be  any  other  relation  between  the  parties,  so  far  as  the  business 
of  each  corporation  is  concerned,  than  that  of  co-stockholders. 

I  am  not  now  saying  that,  taking  the  entire  group  of  companies 
together,  there'may  not  have  been  here  some  sort  or  fiduciary  rela- 
tion; but,  speaking  now  of  the  definite  relation  of  copartnership, 
I  ask  what  business  did  the  copartnership  carry,  on  ?  The  complaint 
answers,  that  of  common  carriers;  but  this  we  find  entirely  in  the 
hands  of  these  corporate  instrumentalities  which  entirely  manage 
it,  and  are  fully  adequate  to  the  occasion,  without  the  partnership. 
What  is  the  business  beyond  the  scope  of  the  business  of  the  cor- 
porations in  which  they  become  mere  instrumentalities?  Bring  us 
the  books  of  this  larger  business  and  show  us  its  profits.  What  is 
there  earned  which  is  not  corporate  property?     By  averment,  all 


the  profits  are  corporate  profits,  and  are  divided  among  the  stock- 
holaers  as  the  profits  of  other  corporations  are  divided. 

I  can  nnderstand  how  a  corporation  may  be  made  an  instmrnen- 
talitj  of  a  partnership.  These  railroad  companies  are  need  as  in- 
etmmentahties  by  many  partnerships.  Bot  I  cannot  comprehend  a 
partnership  which  has  no  firm  name,  tto  capital  stock,  do  business, 
and  earns  no  profits  and  incurs  no  loss.  Take  the  case  of  loss. 
How  can  there  be  a  partnership  loss?  These  profits  are  as  stock- 
holders, and  their  losses  woala  be  of  the  same  character.  What 
liabilities  do  they  incur  except  as  stockholders  ?  The  fact  that  they 
have  sometimes  borrowed  mone^  ou  their  individual  notes  for  the 
corporation  wonld  not  afTect  this  question.  Any  stockholder  may 
do  that.  And  will  it  be  contended  that  if  the  majority  holders  of 
stock  consult  as  to  the  policy  of  the  corporation,  and  agree  bother 
to  enforce  snch  policy,  that  they  thereby  become  partners  ?  I  can 
Bee  no  reason  why  the  averments  of  the  complaint,  as  to  the  mode 
of  conducting  this  alleged  copartnership  and  the  division  of  profits 
wonld  not  fit  any  case  where  there  is  saoh  consultation,  as  welt  as 
this.  It  seems  to  me  this  is  a  misnae  of  the  term  instrumentality. 
The  proper  object  of  auch  corporation  is  to  make  money  for  its 
stockholders,  through  corporate  business,  as  other  corporations  do. 
To  say  that  the  associates  use  these  corporations  only  for  that  par- 
pose  is  to  say  thfit  they  are  acting  only  as  stockholders.  A  corpor- 
ation mast  be  made  to  serve  some  other  business  to  oonatitnte  it  an 
instmmentality  in  the  sense  in  which  the  word  is  used  in  the  com- 
plaint. I  have  not  the  faculty  to  grasp  the  idea  of  a  partnership 
whose  business  consists  in  controlling^  number  of  corporatioes  for  ' 
the  purpose  simply  of  enabling  the  corporations  to  make  money  for 
their  stockholders  in  the  legitimate  business  for  which  they  were 
respectively  incorporated.  Fiduciary  relations  may  exist  between 
stockholders  of  various  corporations  who  have  associated  themselves 
to  control  such  corporations  and  make  them  work  in  harmony;  bat 
they  would  not  be  partners. 

And  so  I  conclude,  although  the  corporations  managed  by  these 
associates  cannot  be  regarded  as  partnerships,  nor  as  mere  instni- 
mentalities  of  a  partnership,  the  relation  between  the  parties  was 
nevertheless  of  a  fiduciary  character.  I  think  it  already  appears 
that  the  parties  to  the  agreement,  Exhibit  A,  intended  something 
more  than  to  procure  situations  for  each  other  as  employees  in  var- 
ious corporations.  They  had  designs  not  stated  in  that  paper, 
which  were  the  real  purposes  of  that  association.  The  fiduciary  re- 
lation mast  have  existed  under  our  code  as  to  these  projected  enter- 
prises and  the  management  of  the  system  of  roads  they  had  built 
and  acquired.  The  facts  at  once  suggest  to  our  minds  the  obliga- 
tions of  fidelity  dne  from  each  to  the  common  enterprise.  Neither 
woald  have  been  at  liberty  to  do  anything  to  defeat  the  objects  of 
the  association.  Each  had  invested  his  money  and  expended  bis 
labor  in  reliance  upon  this  fideli^  of  the  others. 
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But  if  a  trast  relation  of  this  character  existed  between  these  as- 
sociateSy  what  was  the  relation  of  the  survivors  npon  the  death  of 
Oolton  to  his  representative  ?  At  his  death  the  association  was  en- 
tirely ended.  It  was  a  case  where  confidence  was  given  for  confi- 
dence, service  for  service.  There  was  no  propertv. belonging  to  the 
associates  as  such.  No  power  over  the  anairs  of  Mrs.  Oolton  or  the 
estate  of  D.  D.  Oolton  survived  his  death.  His  position  was  one 
of  great  power  over  many  things,  through  this  mutual  confidence. 
She  was  merely  a  stockholder  in  various  corporations.  It  is  true, 
tiiey  continued  to  be  virtual  directors  of  these  corporations,  as  they 
and  Oolton  had  previously  been.  But  this  no  longer  depended  upon 
any  confidential  relations  with  the  holders  of  Oolton's  stock.  There 
was  nothing  to  prevent  Mrs.  Oolton  from  enga^ng  in  competing 
business  or  bind  her  to  their  schemes  in  any  oUier  way  than  any 
stockholder  would  be  bound  by  the  action  of  the  directors.  In  other 
words,  they  had  no  other  power  over  her  afiairs  than  as  directors. 
The  previous  relations  with  Oolton  did  not  affect  the  question. 
They  and  Oolton  had  no  vested  interest  in  any  new  projects  not  yet 
begun.  The  association  was  for  the  puipose  of  enricW  themselves 
through  the  corporations.  Whatever  they  had  was  held  as  stock- 
holders. The  mere  schemes  she  had  no  lot  in.  The  association  had 
no  property.  They  had  further  projects,  schemes  and  designs. 
There  was  no  succession  as  to  those.  The  survivors,  as  virtual  di- 
rectors, owed  duties  to  the  corporations.  The  value  of  the  stock 
and  bonds  belonging  to  some  of  these  corporations  and  to  Mrs. 
Oolton  individually,  depended  largely  upon  the  completion  of  some 
of  these  schemes,  or  at  least  their  partial  completion.  She  could 
not  be  called  upon  to  contribute  to  any  of  these;  nor  do  I  see  how 
she  could  require  them  to  incur  risks  and  expend  their  means  and 
energies  to  that  end;  at  least  beyond  the  performance  of  contracts 
which  had  become  obligatory  upon  some  of  the  corporations  they 
controlled.  They  were  parties  to  a  contract,  the  sole  purpose  of* 
which  was  to  secure  the  united  efforts  of  all  in  the  interest  of  sun- 
Ory  corporations  in  which  they  all  had  stock.  One  of  them  died. 
Evidently  there  is  no  consideration  for  the  further  service  of  the 
survivors,  and  no  obligation  was  cast  upon  them,  except  such  as 
rests  on  all  directors.  Otherwise,  it  would  seem  that  Oolton's  es- 
tate would  be  bound  for  further  schemes  to  advance  the  system  they 
had  partiv  completed.  These  Mrs.  Oolton  had  distinctly  declined 
to  contribute  to. 

There  were  not  then,  after  Oolton's  death,  any  further  active 
duties  as  trustees  due  from  defendants  to  the  estate  of  Oolton.  They 
had,  however,  been  associated  with  him  in  many  important  enter- 

E rises  in  which  they  had  practically  acquired  much  valuable  property, 
a  this  way  they  may  have  acquired  knowledge  as  to  the  value  of 
the  property,  and  they,  in  fact,  had  great  power  over  the  assets  of 
the  estate  as  virtual  (urectors  of  these  numerous  corporations.  The 
association  between  themselves  was  kept  up,  by  means  of  which  they 
continued  to  direct  the  policy  of  all^the  roacU  as  they  and  Oolton  had 
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{)reYioiu3l7  done.  Considering  these  facts  and  that  the  fiduciary  re- 
ation,  such  as  it  was,  between  the  defendants  and  Colton,  had  but 
just  been  terminated  bj  his  death,  we  approach  the  question  as  to  what 
duties  the  defendants  were  burdened  with  in  their  dealings  with  the 

Elaintiff,  and  how  the^  discharged  them.  It  must  be  remembered 
ere,  that  it  is  not  claimed  that  the  transaction  was  had  under  the 
influence  of  an;  trust  relation.  The  plaintiff  did  not  rely  upon  the 
defendants,  believing  that  they  were  her  trustees,  and  as  such,  owed 
her  any  duties  whatever. 

She  understood  that  she  was  dealing  with  them  as  strangers,  and 
that  she  must  protect  herself.  It  is  claimed  that  the  assailed  con- 
tract must  be  set  aside  because  she  dealt  in  ignorance  of  her  rights 
as  the  beneficiary  of  a  trust.  Her  counsel  says  this  voluminous 
record  contains  no  evidence  that  she  was  aware  of  the  fact,  or  that 
the  defendants  ever  dreamed  that  they  had  no  right,  legal  or  moral, 
to  deal  with  her  at  arm's  length,  and  as  adversaries;  and  he  claims 
that  the  concealment  from  her  of  the  facts  constituting  the  trust  re- 
lation is  one  of  the  most  pregnant  facts  in  the  case.  And  beybnd 
all  this,  Mrs.  Colton,  as  a  witness,  states  that  she  did  not  deal  or 
settle  with  perfect  trust  and  confidence.  That,  at  the  time,  she  saw 
no  justice  in  the  transaction.  That  her  heart  rebelled.  That  she 
believed  the  defendants  made  the  charges,  knowing  them  to  be  false. 
That  they  manipulated  their  books  to  sustain  the  charges,  and  were 
altogether  unworthy  of  any  trust  or  confidence,  and,  in  effect,  she 
said  that  she  believed  the  settlement  a  robbery,  which,  under  the 
cirumstances,  she  was  powerless  to  prevent.  Of  course,  this  at 
once  takes  out  of  the  case  all  claim  that  the  settlement  was  brought 
about  by  any  personal  confidence  in  the  defendants.  She  did  not 
rely  upon  them. 

If  tnis  was  an  issue  in  the  case  and  there  was  a  presumption 
against  tiie  defendants,  and  the  presumption  was  a  disputable  one,  it 
could  not  be  more  comi)letely  disproved.  If  the  relation  between 
the  associates  be  denominated  a  partnership,  or  be  considered  such, 
it  would  not  ohang3  this  result.  At  Oolton's  death  the  relation  was 
dissolved,  and  there  survived  to  the  defendants  no  power  as  partners, 
because  there  was  left  in  their  hands  no  assets  of  the  firm  to  be  ad- 
ministered. It  is,  therefore,  for  the  purposes  of  this  case,  utterly 
immaterial  whether  it  be  denominated  a  partnership  or  not. 

The  conclusion  arrived  at,  as  to  the  obligations  wnich  rested  upon 
the  defendants  as  late  partners  or  trustees  of  Colton,  may  depend 
much  upon  the  construction  given  to  the  provisions  of  ihe  coae  in 
relation  to  trusts.  I  understand  that  the  death  of  a  partner  dis- 
solves the  relation,  except  for  the  purposes  of  liquidation  and  set- 
tlement. Perhaps  this  might  involve  in  some  cases  performance  of 
incomplete  contracts.  Now,  there  never  was  a  time  when  the  death 
of  any  one  of  the  partners,  if  they  were  partners,  would  have  left 
to  the  survivors,  property  of  the  partnership  or  power  over  the  estate 
of  the  deceased  partner  such  as  goes  to  a  surviving  partner.  This 
would  go  far  in  my  opinion  to  show  that  the  relation  was  not  that  of 
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partners;  bat,  independently  of  that,  this  fact  must  affect  very  con- 
siderably the  relation  of  the  sarvivors.  The  surviving  partners  are 
trustees  with  reference  to  the  interest  of  the  deceased  in  the  firm, 
because  the  property  is  left  in  their  hands,  and  a  power  with  refer- 
ence to.it,  survives  to  them.  They  have  the  property  and  the  power, 
and  hence  the  duties  and  the  correlative  rights  of  the  cestui  que 
trust.  There  being  here,  no  property  or  power  as  survivors,  the 
relation  and  duties,  it  would  seem,  would  also  cease;  all,  anyway, 
except-  such  as  frequently  survive  the  actual  relation — the  duty  of 
making  full  disclosure,  and  to  refrain  from  taking  any  advantage 
of  the  position,  to  oppress  or  influence  the  beneficiary  of  the  late 
trust. 

Plaintiff's  counsel,  or  some  of  them,  contend  that  the  code  has 
made  quite  a  material  change  in  the  law  of  trusts,  or  at  least  in  the 
application  of  the  rules  heretofore  recognized  and  enforced  by 
courts  of  equity  upon  the  subject.  As  I  understand,  it  is  contended 
that  whenever  circumstances  exist  which,  under  our  code,  would 
constitute  what  is  there  designated  the  trust  relation,  the  law  fixes 
upon  the  trustee  a  definite  set  of  duties,  which  are  the  same  upon 
all  trustees,  or  all  who,  by  the  code,  are  declared  to  be  trustees, 
howeveiL  various  the  obligations  may  be,  which  the  parties  have 
knowingly  undertaken,  pr  the  character  or  degree  of  confidence  by 
which  the  relation  was  created.  If  there  is  any  foundation  for  this 
claim,  it  is  a  very  important  question;  for  it  is  also  contended  that 
all  who  accept  any  degree  of  confidence  from  another,  are  trustees 
within  the  meaning  of  the  code.  That  all  those  who  were  simply 
called  trustees,  in  the  decisions,  by  analogy,  and  because  to  some 
extent  the  law  of  the  trust  relation  was  applied  to  them,  are  by  our 
code  placed  upon  the  same  footing  as  tecnnical  trustees.  This  will 
include  innumerable  cases  in  which  transactions  were  had,  partly  in 
consequence  of  known  reliance  of  one  party  upon  the  other,  or  upon 
some  statement  made  in  the  negotiations.  Counsel  has  cited  one  in- 
stance of  the  creation  of  the  relation  by  aotuid  reliance  of  one  party 
upon  the  other. 

A  country  dealer  goes  to  a  wholesale  merchant  to  purchase  goods, 
and,  being  asked  in  regard  to  his  solvency,  undertakes  to  state  his 
financial  condition,  and  at  once  the  wholesale  merchant  becomes  his 
cestui  que  trust;  and,  although  counsel  does  not  expressly  claim  this, 
it  would  follow  from  his  position  that  if  now  the  retail  merchant 
purchase,  he  trades  under  all  the  obstructions  which  are  placed 
upon  the  dealing  of  technical  trustees  with  their  beneficiaries.  He 
must  protect  the  confiding  wholesale  dealer  from  selling  too  cheap, 
and  if  he  does  not  himself  know,  must  be  diligent  to  find  out,  that 
he  may  inform  his  beneficiary  of  all  matters  material  to  the  trans- 
action. He  must  do  more;  he  must  disclose  his  real  motives  in 
seeking  to  trade,  and  this  includes  his  future  policy  in  reference  to 
the  ^oods;  and  if  it  turns  out  that  he  had,  or  thought  he  had,  some 
special  opportunities  of  disposing  of  some  of  the  goods  which  he 
did  not  disclose,  the  wholesale  merchant  may,  at  his  option,  rescind 
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the  said  or  olaim  an  aooonnting  of  the  profitB  made,  and  then  the 
retail  merchant  is  preaomed,  without  proof,  to  have  obtained  the 
goods  for  an  iosnmoient  oonsideration  and  by  the  nse  of  nndae 
in£aenoe. 

The  oode,  it  is  said,  defines  a  tmat  as  a  relation,  and  dealares  that 
the  relation  exists  wheneTer  one  Tolontarily  aooepts  the  personal 
oonfidenoe  of  another.  The  oode  then  dennes  the  obligations  of 
tmstees,  which  it  is  contended  apply  in  their  foil  length  and 
breadth,  and  therefore,  of  oonrse,  to  all  oases  alike,  to  every  case 
in  which  there  is  a  reposition  of  confidence  of  any  oharaoter  or  de- 

CThe  extent  of  the  snppcHed  change  in  the  application  of  the 
w^l  be  better  appreciated  from  the  remarks  of  ue  late  Profes- 
sor Pomeroy,  apon  the  code  provisions  in  regard  to  trusts.  He  says: 

"  The  essential  oonoeption  of  a  trust,  aa  a  word  of  l^al  nomen- 
olatore,  and  as  defined  by  the  text  writers  of  the  highest  aathorily, 
assumes  not  only  a  confidential  relation  between  two  persons,  but 
also  some  speoific  thing — land,  chattel,  money — as  the  subject  mat- 
ter of  such  relation  and  two  co-existing  estates  in  the  same  subject 
matter,  the  one  legal — held  by  the  trustee,  the  other  equitable — 
held  by  the  benefiouuy.  All  the  constructive  rales  of  law  and  of 
equity  coooeming  tmsts  are  based  npon  these  essential  elements  of 
the  peculiar  legtu  oonoeption,  namely,  the  confidential  relation,  the 
subject  matter  and  two  co-existing  estates  therein. 

"It  is  true  the  term  has  often  been  improperly  extended  by 
analogy  or  metaphor  to  oases  where  there  was  only  the  confidentiu 
relation  and  a  subjeot  matter  without  the  two  co-existing  estates,  bnt 
it  has  never  been  so  extended  to  oases  where  there  was  only  a  con- 
fidential relation  between  two  persons.  The  ablest  modem  jadgea — 
English  and  American — have  endeavored  to  restrain  all  sacn  ex- 
pressions of  the  term  by  analogy  and  to  restrict  the  ose  of  the  word 
to  those  coses  where  all  of  its  essential  elements  were  found. 

' '  Kotbing  more  tends  to  produce  oonfusion  and  nncertainfy  in 
legal  rules  than  the  use  of  fundamental  terms  in  improper  senses. 
The  authors  of  the  aivil  oode,  in  their  definition  of  'trust,' have 
totally  ignored  the  essential  elements  of  a  aubiect  matter  over  which 
the  relation  extends,  and  have  made  it  depend  alone  upon  the  exist- 
enoe  of  a  confidential  relation  between  two  persons."  The  learned 
professor  then  goes  on  to  remark  that  if  the  definition  be  interpreted 
Uterally,  and  if  the  meaning  thus  given  shonld  be  followed  to  ita 
logical  results,  the  whole  grand  department  of  equity  relating  to 
trusts  must  necessarily  be  modified,  tf  not  reconstructed.  Indeed, 
he  says,  the  literal  interpretation  would  make  every  one  who  wrong- 
fully takes  or  converts  a  chattel,  a  trustee.  Carried  to  its  logical 
conclusion,  this  code,  if  their  construction  be  correct,  would  kave 
very  few  ^ansactions,  indeed,  unaffected  with  the  tmst  relation. 
The  least  reliance  in  a  negotiation  of  one  party  upon  any  statement 
or  assurance  of  the  other,  converts  the  one  into  a  trustee  and  the 
other  becomes  his  beneficiary.  The  practical  effect  would  be  that 
tbe^obetmotion  to  trausaotions  created  by  the  trost  relation  would 
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be  extended  to  all  business  affairs.    Then  the  difficulties  of  acoom- 

glishing  the  very  transaction  which  occasioned  the  confidence  would 
e  so  great  that  to  make  an  unassailable  contract  would  be  almost 
impossible.  The  reliance  upon  some  representation  being  mani- 
f estedy  the  relation  is  created  eo  instante,  and  the  code  has  tabu- 
lated the  duties  and  obligations  of  the  trustee,  which  do  not  spring 
from  the  contract  nor  vary  with  the  nature  of  the  confidence.  The 
best  deyeloped  and  most  cultivated  moral  sense  would  never  sug- 
gest the  duties  which  the  trustee  has  assumed.  Thej  have  no  re- 
ference or  correspondence  to  the  nature  or  degree  of  confidence  or 
to  what  both  parties  would,  in  the  nature  of  things,  expect.  The 
only  material  circumstance  is  a  reposition  of  confidence,  no  matter 
what  or  to  what  extent,  so  it  be  material  to  the  transaction  or  to  the 
relation  of  the  parties  to  the  subject  mutter,  and  in  many  cases 
where  it  is  not  material  in  either  respect.  It  is  unfortunate  if  our 
code  has  enacted  this  uniformity  of  duty  and  obligations  in  rela- 
tions which  yary  as  widely  as  human  transactions  can  or  as  can  be 
conceived  of.  It  would  be  strange  if  such  a  law  were  found  upon 
the  statute  book  of  any  civilized  community.  Skanger  still,  per- 
haps, that  counsel  should  commend  such  a  standard  of  conduct  as 
a  nigh  one,  and  protest  against  any  lowering  of  it.  This  would  be 
to  establish  rules  governing  the  ordinary  affairs  of  life  above  the 
moral  vision  of  the  people.  The  enlightened  conscience  of  at  least 
the  best  and  most  cultivated  should  be  able  to  discover  the  duty 
from  the  nature  of  the  relation  or  the  transaction;  otherwise,  the 
law  becomes  a  trap  for  the  unwary.  It  would  legalize  bad  faith 
and  encourage  a  most  shameful  species  of  fraud.  In  this  trial  I 
have  heard  read  case  after  case  in  which,  while  the  transaction  has 
been  successfully  impeached,  the  chancellor  takes  pains  to  say  that 
the  losing  party  has  been  guilty  of  no  wrong.  This  has  struck  me 
as  a  reason  to  question  the  perfection  of  a  jurisprudence  where  such 
results  can  be  so  common.  Under  this  construction  our  statute 
would  increase  the  evil  a  thousandfold. 

One  of  the  eminent  counsel  for  plaintiff  does  not  agree  with  this 
construction  of  the  statutes,  and  I  can  do  no  better  than  to  quote 
his  language: 

*  *  To  mv  mind  these  words  do  not  in  themselves  convey  precise 
notions  of  relative  rights  and  obligations.  The  words  trustee  and 
cestui  que  trust  are  used  with  an  indefinite  variety  of  meaning  and 
shades  of  distinction. 

''  They  no  more  imply  a  definite  group  of  duties  on  one  hand  and 
riffhts  on  the  other,  than  the  words  principal  and  agent  in  them- 
selves convey  a  precise  notion  of  the  agent  s  powers,  or  the  princi- 
pal's rights. 

''When  these  are  to  be  ascertained  in  any  given  instance,  it  al- 
ways remains  to  inquire  how  the  agent  was  constituted — ^for  what 
purpose,  what  powers  were  conferred  upon  him,  what  functions  he 
assumed  to  perform.    All  these  must  be  known,  and  accurately 
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known,  before  it  can  be  affirmed  that,  in  a  given  case,  there  has 
been  a  breach  of  duty.     The  same  is  true  of  a  trustee. 

''As  there  are  an  infinite  variety  of  trustees  with  duties  equally 
y^rious,  the  word  trustee  does  not,  in  and  of  itself,  convey  any  de- 
finite idea  of  given  duties. 

"  Besides,  me  word  is  often  employed  in  a  figurative  sense,  or 
with  metaphorical  adjectives  which  indicate  the  looseness  of  its 
usage. 

"  When,  therefore,  it  is  sought  to  determine  the  duties  of  a  trus- 
tee in  a  given  case,  the  greatest  confusion  is  sure  to  arise,  if,  after 
establishing  that  he  is  in  some  sense  a  trustee,  search  should  be 
made  in  the  digest,  and  the  doctrine  of  every  precedent  arising 
between  a  trustee  and  a  cestui  que  trust  should  be  applied  to  the  case 
in  hand. 

"To  illustrate  my  meaning  upon  this  point:  A  guardian  is  un- 
questionably, the  trustee  of  his  ward. 

"  It  is  also  said  that  a  judgment  debtor,  whose  property  has  been 
sold  at  judicial  sale,  from  the  day  the  period  of  redemption  expires, 
until  the  execution  of  the  sheriflfs  deeoi,  is  a  trustee  of  the  le^  title 
for  the  purchaser.  But  would  any  one  contend  that  the  duties  and 
obligations  of  each  are  the  same  ?         *         *        *        ♦        ♦        * 

"The  law  presumes  that  a  purchase  made  by  a  legal  guardian 
from  his  ward  was  obtained  by  the  use  of  undue  influence.  Does 
that  presumption  prevail  when  the  owner  of  property  sold  for  taxes 
buys  back  from  the  purchaser  the  rights  which  he  obtained  from 
the  sale? 

"  The  fact  that  a  guardian  has  not  paid  full  value  for  the  ward's 
property  is  absolutely  fatal  to  the  transaction.  Does  the  owner  who 
buys  back  the  tax  title  run  the  risk  of  having  his  purchase  set  aside 
because  he  succeeds  in  rescuing  his  property  at  less  than  actual 
cost?" 

It  may  be  said  here  that  the  difficulty  is  more  apparent  than  real; 
that,  in  the  case  of  the  purchase  of  the  tax  title,  the  vendor  was 
evidently  not  dealing  on  the  basis  that  he  was  getting  full  value  for 
his  property^  He  expected  only  a  large  profit  on  his  investment. 
He  will,  therefore,  be  held  to  have  waived  disclosure  and  protection 
from  the  trustee.  The  same  line  of  reasoning  may  be  applied  to 
the  case  of  the  wholesale  and  retail  merchant,  and  in  aU  such  cases 
the  circumstances  show  that  there  was  no  actual  reliance  beyond 
the  particular  assurance,  and  beyond  that  they  will  be  held  to  have 
waived  the  benefit  of  the  relation.  This  suggestion  has  not  been 
made  in  this  case,  and  would  perhaps,  be  repudiated;  but  it  seems 
to  me  that  a  literal  interpretation  of  these  provisions  of  the  code 
carried  to  their  logical  end  would  necessitate  such  a  presumption, 
or  practically  all  business  would  be  obstructed. 

It  would  only  be  an  awkward  way  of  getting  rid  of  theparalyzixig 
ri^dity  of  the  code,  which  can  but  embarrass  courts  in  the  a£ 
ministration  of  justice.  One  of  the  boasts  of  courts  of  equity  was 
that  these  rules  were  in  the  highest  degree  flexible,  and  one  chan- 
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oellor  is  quoted  as  expressing  the  hope  that  they  never  would  become 
BO  definite  that  they  coald  not  be  freely  yaried  to  meet  new  exigen- 
cies as  they  should  arise.  The  effort  was  rather  to  discern  and  seize 
upon  the  reason  of  the  roles,  and  to  apply  that  to  the  oircamstances 
of  each  case  as  it  should  present  itself. 

The  general  idea  of  a  trnst,  as  aboye  stated,  has  reference  to  the 
relation  of  the  parties  where  one  holds  the  legal  title  to  property 
for  another.  The  rights  of  the  cestui  were  merely  personal  against 
the  trastee.  Oonrts  of  law  recognized  the  trustee  as  absolute  owner; 
but  since  he  acquired  title  by  yirtue  of  the  confidence  of  the  trustor, 
that  he  would  hold  the  property  for  the  use  of  another,  courts  of 
equity  will  compel  him  to  do  what  he  has  yirtnally  agreed  to  do,  and 
will  prevent  him  from  doing  that  which  he  has  in  effect  promised  not 
to  do.  In  many  other  case8|besides  these,  in  which  the  title  to  prop- 
erty is  held  in  trust,  persons  acquire  control  of  the  property  of 
another,  or  influence^  control  his  conduct,  or  peculiar  knowledge 
of  his  affairs,  through  confidence  reposed  in  such  persons,  and  vol- 
untarily accepted.  In  such  cases,  and  perhaps  others,  where  the 
circumstances  are  such  that  courts  of  equity  conclude  that  like 
rules  ought  to  be  enforced,  they  are  regarded  as  trustees  by  analogy, 
because  the  same  reasons  exist  as  in  the  case  of  strict  trustees  for 
the  enforcement  of  the  like  good  faith.  But  they  are  regarded  as 
trusts  only  so  far  as  justice  requires  the  applications  of  the  like  rules, 
and  hence,  the  great  flexibility  of  the  law  and  the  great  latitude 
allowed  the  chancellor  in  their  application.  In  every  trust  which 
imposes  actual  duties  upon  the  trustee,  the  trustee  becomes  to  a 
certain  extent  the  agent  of  the  beneficiary.  He  has  become  so 
through  confidence  that  he  will,  to  the  extent  agreed,  subordinate 
his  own  interests  to  those  of  the  cestui.  To  that  extent  he  will  give 
the  beneficiary  the  benefit  of  his  faculties,  his  knowledge  and  his 
position,  but  he  is  bound  to  this  self-abnegation  no  further  than  he 
nas agreed.  Knowing  what  he  has  undertaken,  we  can  determine  what 
duties  he  owes  his  principal;  and  we  determine  them  from  the 
nature  and  purpose  of  the  confidence  precisely  by  the  same  process 
by  which  we  determine  the  obligations  of  a  contract.  It  is,  in  fact, 
a  contract  that  the  trustee  will  faithfully  perform  the  confidence. 
The  obligations  of  a  trustee,  defined  by  the  courts  and  in  the  stat- 
ute, are  the  duties  he  must  perform  in  keeping  this  confidence.  He 
must  do  all  that  was  expected  of  him  as  a  consideration  of  the  con- 
fidence; he  must  abstain  from  every  act  inconsistent  with  that  rela- 
tion. He  must  not  allow  himself  to  be  placed  in  a  position  where 
he  cannot  give  the  beneficiary  the  unbiased  use  of  his  faculties  to 
further  the  objects  of  the  confidence;  and  he  must  not  make  a  profit 
himself  from  the  relation,  to  the  possible  injury  of  his  cestui.  Im- 
pliedly, he  has  agreed  to  do  and  abstain  from  these  things  to  the 
extent  to  which  he  has  agreed  to  substitute  and  serve  another  self 
in  lieu  of  his  own  proper  self. 

And  these  are  tne  rules  of  the  code,  limited  always  by  the  extent 
and  character  of  the  confidence  to  be  applied  where  applicable,  and 
no  further. 
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The  purposes  for  which  trusts  are  oreated  vary  as  widely  as  Ibe 
purposes  of  contracts  and  the  degree  of  confidence  implied  by  actual 
relations  vary  as  widely.  How  different  the  active  duties  and  powers 
of  a  guardian  or  an  attorney  at  law  from  those  of  a  naked  holder  of 
the  legal  title  for  another.  The  latter  owes  no  active  duty  but  to 
convey  upon  request,  but  the  others  are  bound  to  give  to  their  ben- 
eficiary advice  and  counsel,  and  to  be  diligent  to  know  that  tiiey  may 
wisely  advise.  Any  enlightened  conscience  would  suggest  to  the 
one  aiflSculties  in  the  way  of  dealing  with  his  beneficiary  whidi  no 
one  unversed  in  the  code  would  think  of  in  the  oilier  relation.  In  one 
relation  it  would  naturally  suggest  itself  to  the  conscience  of  a  just 
and  reasonable  man  that  he  should  not  purchase  from  his  beneficiary, 
until  he  had  imparted  full  knowledge  in  regard  to  the  property, 
and  that  he  ought  to  be  able  to  truly  advise  his  client  of  every 
material  thing  in  reference  to  the  transaction.  But  what  would  sug- 
gest to  the  naked  trustee,  who  never  had  control  or  management  of 
the  property  or  acquaintance  with  the  beneficiary,  that  he  owed  his 
cestui  in  such  a  transaction  counsel  and  advice  against  himself  ? 

The  law  of  trusts  has  been  said  to  be  the  rule  of  the  highest  mo- 
rality in  business  affairs.  In  such  a  code  a  good  man's  conscience 
ought  to  be  a  law  unto  itself.  But  no  one,  without  a  special  guide, 
could  follow  these  artificial  ways. 

The  general  rules  in  the  code  must  be  taken  as  general  rules  only, 
and  applicable  only  to  those  cases  which  come  within  the  reason  of 
them.  When  the  reason  of  the  rule  ceases,  so  should  the  rule:  Sec. 
3,610,  civil  code. 

Some  remarks  cited  on  the  argument,  and  attributed  by  counsel  to 
Mr.  Justice  Bradley  of  the  supreme  court  of  the  United  States,  seem 
quite  felicitous  on  this  subject.  He  is  reported  as  saying  of  tiiese 
code  provisions:  ''But  they  should  not  be  iJlowed  to  usurp  the 
prerogatives  of  justice  itself  seated  in  man's  bosom,  by  giving  to  the 
letter  of  the  code  the  inexorable  fixity  of  a  statute,  and  thus  reduc- 
ing the  exposition  of  the  law  to  a  question  of  philology  instead  of  a 
question  of  reason  and  justice.  Used  as  a  statement  of  principles 
and  rules  applicable  to  cases  clearly  within  their  scope,  and  not  as  a 
restraint  upon  the  judge  in  references  to  cases  which  are  not  pro- 
vided for,  and  which  require  a  new  application  of  the  rules  of  right 
and  justice  governing  analogous  cases,  codes  may  not  only  be  ad- 
missible, but  may  be  of  great  service  in  systematizing  and  perfect- 
ing the  law.  They  should  never  be  employed  for  the  purpose  of 
giving  to  the  law  a  cast  iron  fixity  of  form ,  and  thereby  repressing 
progress  and  imposing  a  smothering  and  deleterious  restraint  upon 
society  itself." 

In  all  probability  great  trouble  and  difiiculty  will  yet  be  encount- 
ered by  the  courts  in  construing  the  codes  in  respect  to  this  matter. 

The  trouble  is  more  serious  because  our  codes  contain  not  only  a 
digest  of  the  decisions,  the  rationed  decidendi  on  points  generally  re- 
ferred to  the  unwritten  law  in  respect  to  which  flexibility  and  elas- 
ticity is  the  crowning  merit,  but  also  proper  statute  law,  the  object 
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and  merit  of  which  is  certainty  and  rigidil^,  unifoii 
Some  such  role  as  that  laid  down  by  Mr.  Justice  Brad 
trol  these  provisions,  howeyer,  or  their  application  fe  i 
mast  be  explained,  as  I  haye  before  illustrated;  other  ' 
would  proye  an  unmixed  evil.  In  the  text  books  the  i 
laid  down  as  broadly  as  in  the  code,  and  yet  no  one  ey<  i 
the  rule  to  be  Ihe  same  in  eyery  case.  Thus,  in  Per  i 
after  giving  the  law  of  the  acknowledged  fiduciary  relat '. 
*'l%ese  rules  apply  to  every  kind  of  fiduciary  re  I 
principle  is  the  same  in  all  of  them."  And  again: 
goes  further  than  this.  It  not  only  watches  over  thei ! 
lations  of  parties,  but  it  scrutinizes  the  undefined 
friendly  habits  of  intercourse,  personal  reliance  and  co  i 
vice.  It  is  well  known  that  habits  of  kindness,  confide  i 
grow  between  neighbors  and  friends,  and  if  advantage 
8uoh  relations  to  obtain  an  unfair  bargain,  equity  will 
or  convert  the  ofiending  party  into  a  trustee.  Of  con; 
can  be  laid  down  by  which  to  judge  all  such  cases;  fc< 
must,  of  necessity,  depend  on  its  own  facts."  As  !l 
counsel,  they  contend  that  all  these  last  named  relatio:: 
code  caUed  tirust  relations,  because  there  is  the  repos:. 
acceptance  of  confidence,  and  dealings  between  such  p<i 
structed  to  the  full  extent  of  difficulties  of  transact] 

Siardian  and  ward,  or  executors  and  residuary  legate  • 
e  clearest  trust  relations.  On  this  principle  the  dc 
charged,  or  sought  to  be,  with  all  the  duties,  obligatici 
bilities  which,  it  can  be  discerned  from  the  decided  casi 
been  held  applicable  to  any  and  all  instances  of  trust  b 
One  distinguished  counsel  claims  that  persojial  confici 
clusively  ^resumed  by  the  statute,  from  the  relation;  an. 
think  the  defendants  owed  the  duty  of  advice  and  ptotoctii 
they  were  special  counsel  or  trustees  to  protect  a  spei; 
his  own  improvidence,  and,  therefore,  bound  to  advise 
against  themselves  as  in  contracts  with  others.  It  is  i 
that  a  trust  relation  existed  by  reason  of  the  pledge  ol 
cure  the  million  dollar  note.  If  my  view  of  the  law  c 
the  effect  of  the  code,  be  correct,  it  is  hardly  necessai 
that  subject  further  than  to  say  that  this  fact — the  pi 
stock — as  a  matter  of  fact  gave  defendants  no  control  an 
tnnities  to  gain  information  of  her  affairs.  Colton  was 
the  active  control  by  the  terms  of  the  contract,  Exhibit 
The  authorities  seem  practically  agreed  upon  the  pro] 
there  is  no  such  relation  of  trust  between  the  directo: 
close  corporation,  and  the  stockholders,  as  will  imperil 
between  them  as  to  the  stock  of  the  corporation.  The 
trustees  as  to  the  corporation,  and  in  respect  to  the  pr< 
corporation,  and  are  not  trustees  of  the  stockholders  in 
stock.  This  view  has  been  questioned  by  some  law  wi 
is  difBcult  to  see,  on  principle,  how  they  can  escape  the 
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ities  of  the  fiduciary  relation  in  their  dealings  with  the  stockholder, 
who  is  not  a  director,  for  his  stock,  which  only  represents  his  inter- 
est in  the  property  of  the  corporation.  At  all  events,  it  raises  some 
presumption  of  Imowledge  on  the  part  of  the  directors,  and  of  con- 
trol over  the  property  of  the  stockholder  in  the  corporation.  It 
should  be  taken  into  consideration  in  determininff  the  fairness  of  any 
transaction  between  them.  Here  the  relation  of  the  defendants  as 
▼irtual  directors  of  the  Western  Deyelopment  Company,  was  quite 
similar  to  the  relation  of  surviving  partners  to  tiie  assets  of  the  late 
firm.  The  corporation  has  gone  out  of  business.  Practically,  it 
only  existed  for  purposes  of  liquidation.  The  case  differed  from 
that  of  surviving  partners,  in  that  the  corporation  must  act  as  a  unit 
through  the  resolutions  of  its  board,  and  was  not  bound  because  of 
the  death  of  Oolton  to  immediate  liquidation  and  settlement.  The 
individual  directors,  too^  were  not  bound,  as  individuals,  to  liquidate 
and  settle  at  all.  Mrs  Oolton  could  not  have  complained  had  they 
sold  their  stock  in  that  company  without  realizing  on  its  assets  or 
settling  the  indebtedness.  They  were  not  her  agents  then,  individ- 
ually, to  sell  these  assets,  and  to  account  for  the  proceeds.  She,  too, 
had  tiie  riffht,  secured  to  her  by  law,  to  inspect  the  books.  If  this 
oonstituted  the  trust  relation,  therefore,  it  was,  'as  all  others  in  fact 
are,  sui  generis.  We  must  determine  their  difficulties  in  dealing  with 
plaintiff,  from  their  active  duties  and  powers. 

These  certainly  did  not,  nor  did  any  other  suggested  fiduciary  re- 
lations, in  my  opinion,  impose  upon  the  defendants  the  duty  of  coun- 
seling or  protecting  the  plaintiff  as  one  to  any  extent  their  ward,  in 
her  dealings  with  we  assets  of  the  Western  Development  Company, 
or  of  any  other  corporation.  In  reference  to  the  Bocky  Mountain 
Goal  and  Iron  Oompany,  the  defendants  were  in  no  sense  at  any  time 
the  trustees  of  Colton.  Colton  was  their  agent  in  its  management, 
and,  in  that  sense,  their  trustee. 

If  there  was  no  duty  to  advise,  there  was  no  other  obligation  upon 
the  defendants  than  that  of  a  full  disclosure  of  facts,  within  their 
knowledge  as  trustees,  which  were  material  for  her  to  know  in  con- 
ducting the  negotiations,  and  to  deal  fairly  with  her.  This  can  be 
better  considered,  however,  in  connection  with  the  circumstances  of 
the  negotiations  and  settlement. 

I  win  now  proceed  to  consider  some  of  the  most  important  issues 
of  fact  in  the  case.  And,  first,  in  regard  to  the  four  hundred  and 
eight  shares  of  Bocky  Mountain  Goal  and  Iron  Company's  stock  sur- 
rendered by  Mrs.  Colton.  The  complaint  charges  that  the  defend- 
ants falsely  represented  that  this  stock  did  not  belong  to  Colton,  but 
was  held  in  trust  by  him  for  defendants  and  Mark  Hopkins,  and 
upon  their  paying  the  cost  price  they  would  be  entitled  to  demand 
an  assignment  and  transfer  thereof.  That  she  accordingly,  believ- 
ing this  representation,  upon  receiving  six  thousand  six  hundred 
ai^  twenty-five  dollars  and  ninety-two  cents,  which  they  repre- 
sented to  be  the  cost  price,  assigned  the  same  to  the  defendants  as  {Murt, 
of  course,  of  the  general  compromise  and  sale  shown  by  Exhibit  F. 
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That  she  has  disooyered  that  this  stock  belonged  wholly  to  Oolton, 
and  consequently  to  his  estate,  and  was  worth  forty  thousand  ei^ht 
hundred  dollars.  The  answer  practically  admits  the  representation 
as  to  the  ownership  of  the  sto^sk,  but  avers  that  the  reason  for  the 
ohum  on  their  part  was  fully  known  to  Wilson  and  Tevis,  and  also 
the  facts  on  which  their  claim  was  founded,  and  that  no  false  repre- 
sentations  whatever  were  made  in  relation  to  the  matter. 

It  appears  that  defendants  also  claimed  that  Oolton  had  received 
on  this  stock  held  by  him  in  trust,  dividends  amounting  to  about 
twenty  thousand  dollars,  which  amount  was  released  to  plaintiff  as 
part  consideration  for  the  compromise. 

Upon  the  question  arising  in  connection  with  this  issue,  an  im- 
mense mass  of  testimony  has  been  taken,  and  there  have  been  sub- 
mitted statements  from  the  stock  books,  accounts  of  dividends  and 
numerous  computations  intended  to  prove  or  disprove  the  various 
positions  assumed.  These  arrays  of  figures  as  arguments  are  cal- 
culated to  bewilder  one  not  more  accustomed  to  such  matters  than 
myself;  but,  after  considerable  study,  I  have  at  least  satisfied  my 
own  mind  upon  this  question. 

The  only  witness  who  gives  direct  and  positive  evidence  in  regard 
to  any  understanding  in  reference  to  the  stock  is  Oharles  Grower, 
and  the  issue  seems  narrowed  down  to  the  question  whether  the 
witness  correctly  stated  the  understanding  or  agreefbient  under  which 
the  stock  was  purchased,  or  if  he  did,  whether  the  understanding 
had  not  been  modified  or  was  not  ignored  by  the  parties  after- 
wards. 

Oharles  Orocker  states  that  in  1870  he  invited  Oolton,  who  then 
had  no  connection  with  the  defendants,  to  visit  the  mine  with  him. 
They  went;  were  pleased  with  the  property,  and  Orocker  purchased 
five  thousand  shares  for  himself  and  associates,  Stanford,  Hunting- 
ton and  Hopkins.  On  the  way  home,  Oolton  asked  permission  to  buy 
some  of  the  stock.  Orocker  assented,  and  promised  if  he  would  buy 
one  thousand  shares  to  make  him  president  and  manager  at  a  salary 
of  one  hundred  dollars  per  month.  To  this  Oolton  assented,  and 
set  to  work  at  once  to  buy  stock.  He  was  now  permitted  to  buy  one 
thousand  shares;  subsequently,  it  was  agreed  that  Oolton  should 
buy  as  much  of  the  stock  as  he  could  on  joint  account  of  Orocker, 
Stanford,  Huntington,  Hopkins  and  himself.  At  that  time  he, 
Orocker,  had  five  thousand  shares  for  himself  and  his  then  asso- 
ciates, and  Oolton  one  thousand  shares,  giving  each  of  them  two 
hundred  and  fifty  shares  more  than  Oolton.  This  disparity  was  to 
be  maintained,  each  of  the  others  having  two  hundred  and  fifty 
shares  more  than  Oolton. 

Such  testimony  must  always  be  taken  with  great  caution.  Mem- 
ory is  apt  to  be  unfaithful  in  such  things;  subsequent  impressions 
of  transactions  blend  with  original  impressions.  Oolton  may  have 
understood  the  matter  quite  differently.  Had  they  brought  suit 
for  the  stock  against  Oolton*s  representative,  this  evidence  would 
not  have  been  received.    During  the  years  that  had  passed,  Orocker 


42  WiBST  G0A8T  Bhfoikcbe.  [Biq>plem€ni 

had  been  burdened  wiih  important  matters,  and  had  confessedly 
paid  no  attention  to  Booky  Mountain  Coal  and  Iron  Oompany^ 
a&irs.  They  were  intrusted,  he  says,  entirely  to  Oolton.  Soon 
after  the  agreement  to  purchase  the  stock,  Orocker  sold  out  his 
interest  in  the  mine,  and  in  all  the  corporations  with  which  he 
and  the  other  defendants  had  been  connected,  and  started  upon  a 
Yoyage  around  the  would.  He  was  absent  two  years,  during  which 
time  ne  had  no  reason  to  trouble  himself  with  the  business  of  tiie 
coal  company.  In  October,  1873,  he  repurchased  his  former  inter- 
est, but  m  the  following  December  again  went  on  his  travels  in 
Europe,  and  did  not  return  until  August,  1874.  Since  that  time 
and  until  Oolton's  death,  according  to  his  own  testimony,  he  had 
paid  no  attention  to  the  affairs  of  the  coal  company. 

His  memory  would  be  remarkable  if  he  reteined  under  the  cir- 
cumstances an  accurate  recollection  of  these  conversations  in  all 
particulars;  and  the  facts  do  not  substantiate  his  statements. 

There  was  no  time  prior  to  his  selling  out  and  starting  on  his 
travels  when  Colton  had  one  thousand  shares.  In  fact,  there  never 
was  a  time  when  Colton  had  just  one  thousand  shares  and  the  others 
five  thousand  shares.  Colton  was  made  president  and  manager  of 
the  mine  in  January,  1871,  although  he  had  but  three  hundred 
shares,  and  he  acquired  no  more  until  Crocker  had  sold  out  and 
started  on  his  travels.  The  first  step  toward  the  purchase  of  stock 
which  can  now  be  discovered,  was  an  assessment  levied  on  the  six- 
teenth day  of  August,  a.  d.  1871,  which  Wilson  was  informed 
was  levied  ^to  aid  their  purchase  of  the  stock.  The  first 
stock  acquired  after  the  agreement  to  purchase  on  joint  account  was 
in  September,  1871.  They  continued  then  to  purchase,  the  stock 
being  conveyed  either  to  Colton  or  Stanford,  until  November  12, 
A.  D.  1873,  when  a  division  was  made  by  Colton  and  S.  A.  Hopkins, 
the  latter  acting  for  Stanford,  Huntington,  Hopkins  and  Crocker. 
This  was  an  equal  division  of  the  whole  amount  of  stock,  including 
the  five  thousand  shares  purchased  by  Crocker,  and  is  a  praotictS 
interpretation  of  the  conixact  by  the  parties.  It  is  said  this  was  tiie 
act  of  Colton,  the  others  confiduig  in  him.  But  tixe  fact  seems  to 
be  they  did  not  confide  wholly  in  Colton.  They  were  represented 
by  S.  A.  Hopkins.  There  was  then  no  reason  whv  they  diould 
have  such  implicit  confidence  in  him.  He  was  not  then  connected 
with  the  railroads.  He  was  then  simply  a  trusted  employee.  Hop- 
kins would  not  have  acted  for  them  in  so  important  a  matter  with- 
out first  informing  himself  of  their  rights.  Colton  had  no  autiiority 
over  him.  And  there  is  no  apparent  reason  why  he  should  have 
taken  Colton's  statements  in  a  matter  in  which  Colton's  interest  con- 
flicted with  those  of  his  employers. 

And  then  this  equal  division  was  allowed  to  stand  for  five  years 
and  down  to  Colton's  death.  During  that  time  there  had  been 
seventy-eight  dividends,  by  which  they  had  divided  more  than  one- 
half  million  of  dollars.  For  sixty  of  these  Orocker  had  personally 
receipted  on  the  dividend  book,  for  the  dividends  on  his  own  shares; 
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and  OB  the  same  page  on  which  he  signed  his  name  was  shown  the 
amoimt  of  stock  held  by  each  stockhcdder.  Most  of  the  stock  was 
held  by  the  five,  and  generally  there  were  only  fourteen  stockholders 
in  all.  Orocker  often  receipted  for  the  diyidends  of  the  other  three 
also.  On  each  pa^e  where  he  gave  these  nnmerons  receipts  was 
roiead  out  before  him  the  evidence  that  the  disparity  he  claimed 
md  not  exist. 

Stanford  receipted  oersonally  nnder  the  same  circumstances 
thirty-seyen  times,  and  Mark  Hopkins,  for  his  own  dividents  and 
Hnntmgton*s,  thirty-three  times. 

This  corporation  was  also  in  effect  a  close  corporation.    Orocker, 
of  course,  Icnew  the  total  amount  of  stock  in  the  corporation.    It 
was  receiving  almost  its  entire  income  from  the  Oentral  Pacific, 
imder  an  arrangement,  which,  perhaps,  would  not  have  been  made 
only  that  they  held  the  stock.    The  evidence  shows  that  the  de- 
fendants considered  themselves  entitled  to  these  profits,  because 
they  came  from  the  contract  with  the  Central.    It  also  appears  they 
knew  just  who  owned  the  stock.    It  all  belonged  to  such  persons  as 
they  permitted  to  hold  it  and  to  no  others.    All  were  their  em- 
ployees.   The  dividends  to  such  were  imdoubtedly  understood  to 
constitute  extra  compensation.    This  was  expressly  so  with  Oolton, 
who  was  told  that  one  hundred  dollars  per  month  was  a  sufficient 
salaiy,  because  the  stock  would  pay  a  dividend  right  away  from  its 
contract  with  the  Oentral.    Naturally,  each  would  know  what  pro- 
portion of  the  whole  stock  he  should  hold.    The  dividends  were 
monthly  and  generally  were  one  dollar  for  each  share  of  stock.    At 
each  dividend  each  would  be  reminded  of  the  number  of  shares  he 
held.    On  the  page  where  each  signed  the  receipt,  was  also  dis- 
played the  number  held  by  the  others.     There,  on  the  same  page, 
where  each  signed,  was  shown,  if  the  theory  of  the  defendants  be 
true,  the  evidence  that  Oolton  had  more  than  his  just  proportion. 
It  is  not  to  be  believed,  either,  that  Oolton  would  have  risked  this, 
or  the  others  overlooked  it.    There  were  always  some  shares  held 
by  trustees,  and  it  is  suggested  that  Oolton  kept  a  portion  concealed 
by  being  held  by  others.    It  is  evident,  however,  that  the  defend- 
ants and  Oolton  assumed  the  right  to  say  who  might  become 
owners;  that  none  held  stock  without  their  permission,    it  is  fair, 
therefore,  to  conclude  that  they  knew  who  really  owned  the  so- 
called  outside  stock.    At  all  events,  they  must  have  known  how 
much  of  this  outside  stock  they  had  permitted;  and,  knowing  his 
own  holding,  each  knew,  or  had  the  data  for  knowing,  whether  he 
had  as  much  as  he  ought  to  have  had.    They  would  not,  in  all 
probability,  overlook  so  material  a  matter  as  a  disparity  of  two 
hundred  and  fifty  shares  to  each. 

The  theory,  then,  of  this  unequal  holding,  is  not  admissible.  It 
is  too  plain  that  they  have  divided  among  tnemselves  on  a  different 
basis,  which  thej  recognized  too  often,  and  acquiesced  in  too  long 
to  be  now  set  aside  on  this  showing. 
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But  this  does  not  quite  close  out  this  question.  After  the  divi- 
sion in  1873,  Golton  purchased  three  hundred  shares  more  from  the 
estate  of  Deuel,  which  he  held  undivided  at  ^e  time  of  hb  death. 
Was  this  acquisition  also  subject  to  the  contract  with  Oolton  that  he 
should  buy  on  joint  account?  At  the  time  of  the  division  the  entire 
stock  of  the  corporation  had  been  purchased  or  was  held  by  parties 
who  were  expressly  permitted  to  retain  the  stock  by  defendants,  and 
plaintiff  contends  that,  under  such  circumstances,  the  division  was  a 
final  settlement  upon  full  performance  of  that  contract.  All  having 
been  acquired,  there  was  nothing  further  to  be  done. 

The  stock  which  the  five  principal  owners  permitted  others  to 
retain  is  spoken  of  by  witnesses  and  counsel  as  stock  outside  the 
arrangement  between  Crocker  and  Oolton.  Therefore,  it  is  con- 
tended any  one  could  buy  this  stock  and  hold  it  as  outside  stock  to 
which  the  associates  had  no  claim.  But  certainly  there  is  another 
side  to  this.  The  stock  paid  a  very  large  profit  upon  the  cost.  This 
profit  came  from  the  Oentral.  The  defendants  assumed  all  the  time 
— ^and  Golton  assented  to  the  claim — that  they  had  a  right  to  these 
profits,  or  to  say  who  should  share  in  the  good  thing.  Only  their 
employees  were  allowed  this  privilege.  Deuel  was  an  employee, 
but  he  died.  Evidently  it  was  not  desired  that  stock  in  this  prac- 
tically close  corporation  should  really  get  where  they  could  not  con- 
trol it.  It  would  then  not  be  within  the  reason  of  the  permit  to 
hold  outside,  for  it  would  no  longer  serve  their  interests  to  allow 
others  to  ^et  the  benefit  of  it,  and  they  might  be  embarrassed  by  it 

But  if  it  were  doubtful  whether  this  stock  was  purchased  for 

S'oint  account,  the  letters  and  acts  of  Oolton  seem  to  remove  all 
ioubt.  At  the  time  of  the  division ,  Oolton  was  negotiatinff  for  its 
purchase,  and  confessedly  for  others  as  well  as  for  himsmf .  The 
transaction,  however,  was  not  concluded  until  December  27, 1873. 
On  the  twenty-sixth  of  December,  Oolton  wrote  to  Beeman,  who 
was  attending  to  the  matter  for  him  at  Evanston,  as  follows : 

*'  How  are  you  getting  along  with  the  coal  stock  matter  with 
Frost  ?  I  hope  he  will  close  it  up  soon,  as  he  agreed  to,  so  I  can  get 
the  matter  on  of  my  hands.  I  don't  want  six  thousand  dollars  lying 
there  idle.  What  does  he  say  in  justification  of  his  conduct  ?  i 
reported  to  parties  that  I  had  bought  it,  and  part  of  the  money  be- 
longs to  them,  and  they  begin  to  act  as  though  there  was  something 
wrong  on  my  part,  as  they  can't  get  the  stock  and  have  sent  the 
money.  You  and  I  know  it  is  all  right,  but  it  places  me  in  a  bad 
position,  having  told  them  I  had  bought  and  got  their  money." 

It  is  suggested  that  this  letter  was  evidently  written  to  hasten  the 
business,  and  that  plainlv  some  of  its  statements  are  untrue.  De- 
fendants do  not  claim  to  have  furnished  any  of  the  money;  and  if 
they  had,  and  were  getting  anxious  about  it,  they  would  never  have 
permitted  Oolton  to  retain  the  stock  through  any  neglect  to  look 
after  it.  This  view  places  Oolton  in  a  very  unenviable  light.  Few 
people  would  lustify  such  positive  misstatements.  In  regard  to  the 
money,  it  is  like  many  other  unexplained  matters  in  the  case.    It  is 
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not  very  positiyely  stated  that  any  complaints  had  been  made  about 
the  matter  by  his  associates,  and  this  part  may  have  been  purely 
imaginary,  but  plainly  this  letter  a£fords  sufficient  ground  in  a  mat- 
ter which  was  before  doubtful  to  turn  the  scale  against  Oolton. 

He  had  then  three  hundred  shares,  which  he  ought  to  have  divided. 
He  was,  of  course,  entitled  to  retain  one-fifth.  This  left  in  his  hands 
two  hundred  and  forty  shares,  which  defendants  and  Mark  Hopkins 
were  entitled  to  demand  upon  paying  the  cost  price.  They  repre- 
sented to  Mrs.  Colton  that  they  could  claim  four  hnndred  and  eight 
shares,  and,  on  that  representation,  she  assigned  that  number  of 
shares  to  them.  The  difference  is  one  hundred  and  sixty-eight 
shares,  said  to  be  worth  par,  or  sixteen  thousand  eight  hundred 
dollars. 

Was  this  a  misrepresentation,  and  has  the  plaintiff  been  misled  to 
her  injury?  The  misrepresentation,  if  any»  consisted  in  Crocker's 
version  of  the  agreement  with  Colton^  that  there  was  to  be  a  dispar- 
ity in  amount  of  stock  held  by  each.  Computing  with  this  as  a 
basis,  Wilson  found,  or  they  found,  and  so  represented,  five  hundred 
and  ten  shares  still  undivided.  Deducting  G61  ton's  fifth,  there  were 
left  four  hundred  and  eight  shares  to  which  they  had  a  right. 

This  was  clearly  a  misrepresentation,  whether  intentional  or  not. 
It  was  not  true  as  applied  to  the  real  transaction,  and  was  relied 
upon.  It  is  said  that  Wilson  knew  all  the  facts  and  circumstances 
upon  which  they  based  their  claim,  and,  therefore,  was  not  misled, 
but  might  have  formed  his  own  opinion  as  to  its  validity.  But  a 
material  circumstance  was  the  statement  of-  Crocker  that  the  rights 
of  the  parties  with  reference  to  the  stock  depended  upon  this  alleged 
contract  with  Oolton,  under  which  he  represented  the  stock  was 
acquired.  In  effect,  we  find  this  statement  was  untrue.  .  Certainly, 
Wuson  had  a  right  to  rely  upon  this  representation,  and  he  did  rely 
upon  it,  and  relyingupon  it,  may  not  have  examined  as  he  otherwise 
would  have  done.  Defendants,  therefore,  must  be  held  responsible 
for  it,  even  though  Wilson  may  have  had  the  data  in  his  hwd  from 
which  he  might  nave  discovered  the  improbability  of  the  storv. 

I  next  propose  to  notice,  vei^  briefly,  the  charges  against  Colton 
in  connection  with  his  alleged  indebtedness  to  the  Booky  Mountain 
Coal  and  Iron  Company.  A  very  large  portion  of  the  time  occupied 
by  this  long  and  tedious  trial  has  been  devoted  to  this  matter,  and 
here  has  been  manifested  the  greatest  amount  of  interest  and  feel- 
ing. I  propose,  because  of  the  obvious  unpleasantness  of  the  sub- 
ject, to  say  as  little  about  the  matter  as  possible,  and  yet  pass  upon 
the  issue  raised. 

It  is  claimed  by  the  plaintiff  that  the  defendants  represented  to 
her  that  Colton  was  indebted  to  the  Bocky  Mountain  Coal  and  Iron 
Company  in  the  sum  of  one  hundred  and  eighty-one  thousand  eight 
hundred  dollars  and  ninety-nine  cents  for  moneys  which  Colton  had 
fraudulently  appropriated  and  embezzled,  and  that  Exhibit  D  is  a 
correct  copy  of  these  alleged  liabilities,  as  also  of  certain  alleged 
liabUities  of   a  similar    character  to  the  Western  Development 
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Oompanj  for  abont  twentj-six  thousand  dollars.  It  is  also 
averred  that  defendants  threatened  that  unless  their  demands  were 
oomplied  with,  they  would  attack  the  reputation  of  Oolton  and 
would  disclose  such  facts  and  brin^  such  charges  against  his  hon- 
esty and  integrity  as  would  blast  his  reputation  and  memoir.  This 
tiireat  has  reierence  to  these  charges  of  embezsdement.  She  ayeis 
that  since  the  compromise  she  luts  discovered  that  Golton  was  not 
so  indebted,  and  had  not  embezzled  the  said  sum  or  any  sum,  and 
had  not  fraudulently  or  otherwise  appropriated  any  money,  and  that 
&e  claim  of  defenimnts  that  he  had,  was  false  and  simulated,  and 
created  for  the  purpose  of  coercing  her  into  an  unfair  settlement 
The  plaintiff  savs  tiiat  these  alleged  threats  to  publish  these 
charges  against  her  husband,  coupled  with  the  fact  tiiat  she  eould 
see  no  way  at  that  time  to  answer  or  disprove  them,  was  the  real 
cause  of  her  accepting  the  terms.  Afflicted  and  stunned  as  shethm 
was  by  her  unexpected  bereavement,  she  was  ready  to  sacrifice 
anything  to  prevent  this  charge  from  being  made  public. 

It  is  well  to  note,  preliminarily,  here,  that  this  statement,  Exhibit 
D,  except  the  alleged  indebtedness  to  the  W.  D.  Oo.,  is  made  up  en- 
tirely from  the  books  of  the  B.  M.  0.  &  I.  Oo.  This  company  and 
these  books  had  always  been  under  the  special  supervision  of  Col- 
ton.  One  set  of  books  was  kept  at  the  mine,  in  Wyoming  Terri- 
tory;  another,  and  the  principal  ones,  at  Ootton's  office  in  San 
Francisco.  The  bookkeeper,  for  the  greater  part  of  the  time,  at 
San  Francisco,  was  his  brother-in-law  (brother  of  plaintiff),  and 
for  the  remaining  period  his  nephew.  He  frequently  nad  the  books 
laid  before  him  for  his  personal  inspection.  He  was  president, 
manager  and  treasurer  of  the  company.  None  of  the  defendants 
had  ever  seen  the  books  prior  to  Cotton's  death,  and  they  knew  veiy 
little  of  the  affairs  of  the  company.  After  Mr.  Oolton's  death,  the 
books  were  submitted  to  an  expert,  and  the  charges  in  Exhibit  D 
were  the  result.  The  expert  was  Mr.  Gunn,  who  was  an  officer  and 
employee  of  one  of  the  corporations  controlled  by  the  defendants. 
The  examination  was  commenced  in  December,  1878.  January 
15th  following,  Mr.  Wilson's  attention  was  called  to  it  by  Mr. 
Crocker,  who  told  him  of  the  alleged  irregularities,  that  they  were 
trying  to  clear  it  up,  and  he  hoped  they  would  be  explained.  They 
were  looking  into  the  facts.  They  were  examining  and  investi- 
gating. Afterwards,  the  examination  continued,  and  from  time  to 
^me  new  items  were  shown  to  Wilson.  Wilson  was  a  member  of 
the  constitutional  convention,  and  as  soon  as  it  adjourned,  which 
was  March  3d,  he  set  to  work  to  examine  these  charges.  The  books 
and  papers  were  at  his  disposal,  and  Mr.  Gunn,  under  instructions 
from  Crocker,'  assisted  him,  showing  him  all  that  he  claimed  to 
have  discovered,  and  his  evidence  in  support  of  each  charge.  They 
had  frequent  interviews,  which  sometimes  lasted  all  day  long. 
They  examined  the  books  together,  and  as  each  new  discovery  was 
made  by  Gunn,  he  informed  Wilson,  and  it  was  investigated  by 
Wilson.    In  this  way  Exhibit  D  grew  up  under  Wilson's  eyes.    It 


Sapplement.]  Oolton  v.  Stakfobd  47 

was  impossible  that  anyone  could  have  been  better  informed  than 
Wilson  was  as  to  the  manner  in  whioh  it  was  made  up,  and  the 
foundation  of  the  charges  expressed  in  it.  WUson,  in  connection 
with  the  plaintiff,  and  some  few  friends  who  were  occasionally  con- 
sulted, thoroughly  examined  theprivate  books  and  papers  of  Colton 
in  regard  to  the  same  matter.  Me  sought  information  from  various 
other  sources.  Unquestionably,  the  most  thorough  examination 
and  investigation  of  these  charges  made  prior  to  the  settlement 
was  that  made  by  Wilson.  He  certainly  was  better  informed  in  re- 
gard to  the  importance  and  gravity  of  these  accusations  than  any- 
other  person  could  have  been,  unless  we  suppose,  without  evidence, 
that  the  defendants  had  some  knowledge  which  they  have  suppressed 
in  regard  to  some  of  the  expenditures  claimed  to  have  been  made 
by  Oolton. 

On  the  contrary,  all  the  circumstances  seem  to  indicate  that  the 
defendants  knew  very  little  about  these  matters.  For  a  large  portion 
of  the  time,  during  which  these  malversations  are  alleged  to  have 
occurred,  Oolton  was  not  the  trusted  associate  of  the  defendants, 
except  in  the  management  of  the  coal  company.  There  is  no  more 
reason  to  suppose  that  he  woxdd  be  expected  to  use  the  funds  of  the 
company  for  purposes  which  could  not  be  safely  shown  on  the  books 
than  any  other  employee. 

I  am  not  going  into  the  discussion  of  how  much  it  would  help  the 
reputation  of  Oolton  to  suppose  that  these  otherwise  unexplainable 
appropriations  can  be  explained,  by  the  suspicion  that  thev  were  in- 
tended to  be  used  in  improperly  influencing  the  officers  of  the  United 
States  land  department,  or  in  procuring  testimony  by  means  which  it 
would  not  do  to  have  known.  Oertainly  if  an  agent  has  taken  money 
of  his  principal  without  authority  he  could  not  defend  by  a  mere 
suspicion  that  he  had  expended  it  in  bribing  officers  of  the  govern- 
ment or  in  subornation  of  witnesses  in  the  interest  of  his  employer. 
Since  this  suit  was  commenced,  very  thorough  examinations  have 
been  made  of  the  books  by  experts  on  both  sides,  and  it  is  safe  to 
say  that  information  has  been  sought  from  all  sources  which  there 
was  the  least  reason  to  believe  could  afford  any  light.  Some  few 
items  have  been  shown  to  have  been  incorrectly  charged.  So  Wilson 
discovered,  for  he  says  his  investigations  generally,  but  not  always, 
met  with  adverse  result.  These  very  complete  and  thorough  exam- 
inations may  have  discovered,  and  probably  have  some  explana- 
tions, as  to  a  few  matters,  beyond  what  Wilson  knew.  Taking  the 
whole  thing,  however,  I  do  not  see  any  advance  whatever  in  regard 
to  the  culpability  of  Oolton  beyond  the  position  which  Wilson 
oooapied.  Nor  have.  I  found  much  argument  upon  the  subject 
beyond  those  suggested  by  Wilson  and  Tevis  in  regard  to  the 
improbable  nature  of  the  changes  and  the  charity  with  whioh 
after  his  death  his  conduct  should  be  judged,  or  the  difficult  cir- 
cumstances in  which  the  defense  is  made  by  Oolton's  representa- 
tives. We  are  not  now,  for  the  purpose  of  this  case,  to  pass  an 
absolute  judgment  upon  the  guilt  or  innocence  of  Oolton.    If  the 


48  West  Ooabt  Bsfobteb.  [Supplement 

charge  be  disoredited,  the  aocuser  is  not,  therefore,  condemned. 
They  certainly  have  not  been  altogether  disproved;  in  fact,  only  to 
a  very  small  amount.  Of  course,  not  all  of  tnis  very  large  indebted- 
ness was  really  charged  to  have  been  misappropriation.  The  plead- 
ings on  both  sides  speak  of  them  as  such,  but  on  the  face  of  the  ex- 
hibit the  contrary  plainly  appears.  I  do  not  care,  however,  to  en- 
large upon  the  matter.    I  am  prepared  to  find  : 

That  the  full  extent  of  the  representation  was,  that  the  statement 
contained  a  result  shown  by  their  books,  as  reported  to  them  by 
Mr.  Gunn;  and,  further,  that  Wilson  knew  how  the  statement  was 
made  up,  and  all  the  evidence  for  each  item  of  the  charge.  That 
while  the  statement  was  in  some  respects  inaccurate,  as  Wilson  well 
knew,  yet,  in  the  main,  as  a  mere  matter  of  accounting,  it  was  cor- 
rect. That  the  defendants  did  not  cause  it  to  be  prepared  or  make 
any  charges  in  reference  to  it  for  the  purpose  of  coercing  the  plaint- 
iff into  an  unjust  or  any  settlement  of  her  relations  with  them;  but 
the  account  was  presented  in  good  faith  and  for  the  purpose  of  col- 
lecting the  amount  claimed  from  the  estate  of  Oolton.  in  fact,  hav- 
ing found  these  apparent  discrepancies  on  the  books,  I  do  not  see 
how  a  disclosure  to  the  plaintiff  could  have  been  avoided.  There 
would  not  have  been  a  full  disclosure  of  all  the  facts  had  they  sup- 
pressed this. 

I  now  come  to  Exhibit  E,  attached  to  the  complaint,  or  rather  to 
the  complaints,  made  with  reference  to  the  matters  contained  in  it. 
It  is  averred  in  effect  that  the  defendants,  to  influence  the  action  of 
the  plaintiff  and  induce  her  to  execute  the  assailed  contract,  repre- 
sented that  all  tiie  stocks  and  bonds  received  by  her  from  the  estate 
of  her  deceased  husband  were  insufficient  to  pay  the  million-dollar 
note,  Colton's  indebtedness  to  the  Bocky  Mountain  Goal  and  Iron 
Company,  and  Oolton's  proportion  of  the  indebtedness  of  the 
Western  Development  Company,  and  Colton's  indebtedness  to 
themselves.  That  to  sustain  tnese  representations  they  presented  a 
statement  of  the  assets  and  liabilities  of  the  Western  Development 
Company,  which  is  Exhibit  E.  They  also  represented  that  the 
Western  Development  Company  was  insolvent  and  unable  to  pay  its 
debts,  and  that  it  would  be  necessary  to  return  the  dividend  improp- 
erly made  bv  Colton.  This  dividend  constituted  a  large  portion  of 
the  assets  of  Colton's  estate.  It  is  also  averred  that  they  represented 
and  asserted  that  the  valuations  contained  in  the  statement  were  the 
true  and  full  vcdues  of  the  assets  of  the  corporation;  and  they  further 
represented  that  it  was  necessary  to,  and  they  intended  to,  and 
would  forthwith  cause  to  be  levied  an  assessment  of  many  millions 
of  dollars  upon  the  capital  stock  of  the  corporation.  Then  follow 
allegations  of  reliance  upon  the  representations,  and  her  subsequent 
discovery  that  theywere  false. 

It  appears  that  Wilson  first  called  at  the  office  of  the  defendants 
and  desired  to  know  the  value  of  Mrs.  Colton*s  interests  there.  He 
was  at  once  informed  that  there  were  difficulties  in  the  way.  Mr. 
Crocker  had  already  informed  Mrs.  Colton  in  response  to  similar 
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inqairies  that  the  business  was  so  extensive  and  so  ramified  that  it 
was  difficult  to  fidve  any  correct  opinion  about  it.  As  early  as  Jan- 
uary 15,  1879y  Wilson  had  commenced  making  inquiries  to  find  out 
what  Golton  had  and  what  it  was  worth.  In  a  letter  of  that  date  to 
plaintiff  he  relates  an  interview  with  Mr.  Crocker.  He  was  then 
told  that  the  Western  Development  Company  was  largely  indebted, 
and  it  might  be  necessary  to  recall  the  dividend;  that  the  settle- 
ment of  the  business  of  that  company  was  a  necessary  preliminary  to 
getting  at  her  rights.  He  sought  for  a  statement  of  the  assets  and 
liabilities  of  the  company,  and,  naving  in  some  way  obtained  a  rough 
statement,  was  informed  by  Mr.  Crocker  that  he  must  not  rely  upon 
it,  that  they  were  preparing  a  more  perfect  statement,  wluch  he 
would  furnish.  The  statement,  Exhibit  E,  was  made  out  and  pre- 
sented to  Wilson  as  the  more  perfect  statement  promised.  The  orig- 
inal statement  was  made  up  by  Mr.  Douty,  but  without  the  valua- 
tions. Wilson  also  had  this  original  statement  made  by  Mr.  Douty. 
The  statement  was  changed  in  some  respects  by  Mr.  Brown,  and  the 
value  of  each  item,  or  an  estimate  of  the  value,  added. 

These  values  were  made  at  the  request  of  Governor  Stanford, 
and  Wilson  was  informed  that  the  values  were  the  result  of  the  com- 
bined judgment  of  all  the  defendants,  and  all  through  the  negotia- 
tions whion  followed,  they  insisted  that  thej  were  the  very  highest 
values.  These  valuations  became  a  very  important  matter  in  the 
negotiations,  and  were  the  subiect  of  frequent  controversy  between 
Wuson  and  the  defendante.  Ijiere  can  be  no  doubt,  therefore,  that 
the  statement  was  furnished  to  Mr.  Wilson  as  a  correct  and  full  list 
of  the  assets  and  liabilities  of  the  Western  Development  Company 
as  thej  appeared  upon  their  books,  and  that  the  values  were  in  the 
negotiations  represented  and  insisted  upon  as  the  highest  values  of 
such  assets  in  the  opinion  of  the  defendants.  It  is  important  here  to 
consider  the  circumstances  under  which  this  statement  was  fur- 
nished, and  somewhat  more  minutely,  how  it  was  regarded  and 
treated  by  the  parties,  to  understand  just  the  force  of  the  represen- 
tations, the  purpose  for  which  they  were  made,  how  they  were  re- 
ceived, and  we  degree  of  reliance  whic.h  was  placed  upon  them  and 
which  the  plaintiff  was  entitled  to  place  upon  them. 

Along  with  Exhibit  E,  and  Exhibit  17  Douty,  which  last  is  the 
original  from  which  Exhibit  E  was  made,  there  was  also  furnished 
an  inventory  of  the  property  turned  over  by  the  Western  Develop- 
ment Company  to  the  Pacific  Improvement  Company.  Wilson  says 
that  he  regarded  this  transfer  as  absolutely  void,  and  the  inventory 
only  as  a  convenient  mode  of  getting  at  the  assets  of  the  W.  D.  Co. 
Douty  was  also  directed  to  aid  with  such  information  as  he 
had;  and  it  is  admitted  that  he  did  so  thoroughly  and  well.  He  was 
the  president  of  the  W.  D.  Co.,  and  its  bookkeeper,  and  knew  more 
of  its  affiairs — outside,  of  course,  of  questions  of  policy,  which  were 
entirely  controlled  by  the  individual  defendants— than  any  other  per- 
son. He  was  Col  ton's  nephew,  and  had  been  his  confidential  clerk. 
The  inventory  was  made  up  under  his  personal  supervision,  and  he 
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was  fully  able  to  explain  the  meaning  of  the  terms  used,  and  how 
far  it  could  be  relied  upon  as  a  correct  list. 

Under  the  circumstances,  it  is  obvious  that  the  defendants  could 
not  be  expected  to  know  much  of  the  affairs  of  the  corporation 
in  detail;  and  no  human  biding  well  could  have  an  accurate  knowl- 
edge with  reference  to  all  its  assets  and  liabilities.  It  must  also 
be  remembered  that  the  parties  did  not  deal  with  each  other 
under  the  influence  of  any  relation  of  trust  then  known  to  them. 
She  did  not  know  or  understand  that  they  owed  her  any  duties;  nor 
did  they  furnish  these  statements  in  discharge  of  any  such  obliga- 
tions. If  she  relied  upon  them,  it  was  not  because  of  anv  trust  or 
confidence  in  them  or  their  obligations  to  inform  her.  They  dealt 
as  strangers,  and  at  the  time  each  party  believed  they  had  a  right 
so  to  deal.  She  now  seeks  to  avoid  the  contract  as  well  on  the 
ground  that  she  contracted  in  ignorance  of  this  relation,  as  on  the 
ground  of  their  failure  to  perform  its  obligations. 

All  the  way  through,  defendants  assumed  the  right  to  negotiate  as 
strangers;  to  cheapen  what  she  had  to  sell.  Very  early  the  question 
arose:  Can  the  W.  D.  Co.  pay  its  debts  without  the  return  of  the 
dividend  ?  There  was  no  controversy  about  the  liabilities ;  the  whole 
matter  was  reduced  down  to  the  question  of  values — the  value  of  the 
assets  of  the  W.  D.  Co.  Of  course,  the  balance  either  way  after 
realizing  the  assets,  if  the  dividend  was  returned,  depended  upon 
the  same  question. 

I  do  not  see  that  plaintiff,  or  Mr.  Wilson  for  her,  ever  demanded  or 
expressed  any  desire  for  these  valuations,  unless  it  was  understood 
from  the  desire  to  know  the  value  of  Mr.  Colton's  interest  there. 
They  seem  to  have  been  volunteered,  and  I  think  it  not  unfair  to 
presume  that  they  were  offered  as  an  argument  or  showing  to  sup- 
port their  claim  that  the  return  of  the  dividend  was  required  to 
enable  the  corporation  to  pay  its  debts. 

The  next  inquiry  naturally  is,  whether  these  values  were  state- 
ments of  fact,  or  were  mere  expressions  of  opinion  for  which  the 
person  expressing  them  cannot  be  held  responsible. 

I  don't  overlook  the  cases  in  which  mere  expressions  of  opinion 
have  been  held  to  be  such  representations,  as,  being  grossly  false 
and  made  in  bad  faith,  will  suffice  to  avoid  the  contract.  Uncertain 
as  such  statements  are,  the  case  may  arise  in  which  the  one  party 
must  necessarily  rely  upon  them  as  affording  all  the  information  he 
can  possibly  get,  not  only  as  to  values,  but  as  to  the  subject  matter  of 
the  contract.  It  becomes  no  longer  a  mere  opinion;  or«  if  in  some 
cases  it  is  a  mere  opinion,  they  are  cases  in  which  the  defrauded 
party  has  the  right,  under  the  circumstances,  to  the  benefit  of  the 
sagacity  and  judgement  of  the  person  making  the  representation. 

There  is  no  claim  that  any  of  the  stocks  or  bonds  in  question  had 
any  market  value  unless  it  be  the  bonds  of  the  Southern  Pacific,  and 
as  to  these  the  claim  is  rather  faintly  made,  and  certainly  the  evi- 
dence plainly  shows  they  had  none. 
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What  are  the  values,  then,  which  are  expressed  in  Exhibit  ^4. 
The  phrase  iDtrinsic  valae  has  been  used,  although  this  is  not  the 
meaning  insisted  upon  by  the  plaintiff.  But  if  there  was  no  market 
value,  what  other  value  could  it  have?  This  phrase  is  used  in 
opposition  to  market  value,  or  fancy  value,  or  special  value  to  some 
'  individuals,  and  perhaps  in  other  connections.  Except  as  a  com* 
parative  term  it  is  difficult  to  extract  any  meaning  from  it. 

Value  is  said  to  indicate  the  relation  the  purchasing  power  of  one 
commodity  bears  to  the  purchasing  power  of  other  commodities,  and 
generally  to  money,  the  universal  medium  of  exchange,  and  which 
furnishes,  therefore,  the  criterion,  or  unit,  for  the  estimate  of  all 
commercial  values.  This  is  the  only  meaning  it  can  have  here,  or 
which  would  have  been  deemed  material  in  these  negotiations. 

The  vital  question  was:  How  much  can  be  realized  from  these 
assets  to  enable  the  corporation  to  pay  its  debts  and  to  divide 
among  its  stockholders  ?  The  values  must  have  been  estimates  of 
what  these  securities  would  bring  if  placed  upon  the  market. 

When  we  prove  the  value  of  such  securities  we  place  on  the 
stand  an  expert.  Now,  what  must  he  know,  to  make  him  an 
expert?  Why,  simply  what  the  securities  have  sold  for,  and  an 
acquaintance  with  the  market  sufficient  to  enable  him  to  say  that 
at  a  certain  time  they  did  bring,  or  would,  if  offered,  probably,  have 
brought,  so  much. 

These  experts  are  not  required  to  know  anything  of  the  properties 
represented  by  the  securities.  It  is  really  a  fact  to  which  they  are 
called — ^what  did  they  sell  for?  It  would  require  a  very  different 
species  of  knowledge  in  an  expert  to  tell  what  a  certain  stock  would 
bring,  if  offered,  it  having  no  market  value  established. 

The  elements  which  make  up  the  value  of  railroad  stocks,  are 
very  numerous  and  uncertain.  In  the  best  assured  stock  of  the 
kind,  there  must,  necessarily,  be  a  wide  margin  of  uncertainty. 
When  we  have  determined  what  the  security  ought  to  bring,  we  all 
know  that  we  are  still  far  from  knowing  what  it  will  bring.  If  this 
were  a  determinable  quantity,  stock  gambling  would  cease  to  be 
synonymous  with  dealing  in  stocks.  The  evidence  abundantly 
shows  how  delicate  a  science  the  manipulation  and  handling  of 
stocks  and  other  railroad  securities  has  become,  and  how  difficult 
the  task  of  creating  and  maintaining  a  market  for  it.  The  contract 
with  the  syndicate  to  sell  the  S.  P.  bonds  proves,  both  that  previ- 
ously there  had  been  no  market  for  the  bonds,  and  how  difficult  it 
is  to  dispose  of  the  securities,  even  with  a  contract  assuring  the 
continued  solvency  of  the  securities;  which  seems  almost  like  taking 
a  bond  of  fate. 

In  short,  there  beine  no  market  value  for  these  stocks  and  bonds, 
any  statement  as  to  value  was  necessarily  a  mere  opinion.  And  all 
the  circumstances  show  that  it  was  so  regarded.  Why  could  not 
Wilson  find  out  the  values  from  some  one  else  ?  Of  course,  because 
they  had  no  established  market  value,  and  when  it  was  said  that  no 
one  knew  except  defendants,  as  is  still  said  and  constantly  repeated 
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here  during  the  trial,  it  must  mean,  not  that  there  is  any  absolute 
value  which  the^  refuse  to  communicate,  but  they  are  in  a  condition 
to  form  an  opinion  better  than  any  one  else.  If  the  word  value  had 
reference  to  the  productiveness  of  the  stock,  or  the  earnings  of  the 
roads,  Wilson  seems  to  have  been  fully  informed  on  the  subject 
Nor  did  the  plaintiff  or  Wilson  accept  or  rely  upon  these  values. 
Wilson's  memoranda,  made  during  the  negotiations,  show  page  after 
page  of  computations  upon  different  bases.  He  savs  he  regarded 
them  as  estimates.  In  fact,  all  the  way  through,  the  controversy 
was  over  these  values.  He  regarded  them  as  too  low.  These  values 
meant  the  terms  proposed  by  the  defendants.  Wilson  demanded 
more,  and,  to  enforce  his  views,  always  insisted  that  the  values  were 
too  low.  And,  finally,  when  in  despair,  he  communicates  his  failure 
to  Mrs.  Golton  to  get  a  better  offer,  he  says:  ''They  seem  relent- 
less, immovable  and  inexorable,  and  assume  that  they  know  values 
better  than  others."  By  this,  he  says  he  means  that  they  stood 
upon  their  values,  and,  iLerefore,  upon  their  offer.  In  other  words, 
they  stood  relentlessly,  immovably  and  inexorably  upon  their  values 
as  a  basis  of  settlement.  This  was  Wilson's  complaint  against 
them.  It  was  what  he  attempted  to  move  them  from.  It  was  the 
very  bone  of  contention.  Plaintiff  did  not  rely  upon  them.  It  was 
her  grievance  that  defendants  would  adhere  to  them. 

But  the  compromise  itself  shows  that  it  was  not  made  upon  the 
basis  of  these  valuations.  An  additional  consideration  of  two  hun- 
dred thousand  dollars  in  8.  P.  bonds  was  paid,  worthy  according  to 
the  valuation  in  Exhibit  E,  one  hundred  and  twenty  thousand  dol- 
lars. As  Colton  only  had  one-ninth  interest  in  the  W.  D.  Company, 
it  would  imply  an  increased  valuation  of  over  one  million  of  dollars, 
if  we  apply  the  increase  to  that  company  alone,  and  here,  certainly, 
was  the  controversy,  outside  of  the  charges  against  Golton,  to  which 
I  have  before  alluded.  And,  in  any  event,  this  additional  payment 
shows  that  it  was  a  lump  settlement,  and  not  made  upon  any  idea 
that  they  knew  the  exact  balance  which  ought  to  have  been  coming, 
or  knew  the  value  of  assets  or  amount  of  liabilities. 

Here  was  a  raise  at  the  last  moment  of  more  than  one  million  of 
dollars  on  the  balance  which  it  was  claimed  would  be  left  after  the 
liabilities  were  discharged;  or  if  it  were  a  surrender  of  a  portion  of 
their  asserted  claim  against  Colton,  the  showing  is  equally  import- 
ant. One  party  claimed,  in  addition  to  the  conceded  properiy,  one 
million  of  dollars;  the  other  partv  will  give  nothing.  A  compromise 
was  effected  by  paying  one  hundred  and  twenty  thousand  dollars. 
Gould  anything  show  more  strikingly  how  the  parties  realized  the 
uncertainties  in  the  transaction  ? 

In  addition  to  these  considerations,  as  I  shall  have  occasion  to 
show  in  another  connection,  the  values  or  estimates  in  Exhibit  E 
were  present  values,  if  sale  of  the  assets  were  necessary  for  imme- 
diate  liquidation;  and  were  merely  speculative;  and  both  parties,  at 
the  time,  fully  understood  that  if  they  were  able  to  hold  them,  a  much 
larger  price  would,  in  all  probability,  ultimately  be  realized.    Now, 
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it  seems  to  me  that  the  three  exhibits,  E,  17  Donty,  and  the  inven- 
tory of  property  tamed  over  to  the  Pacific  Improvement  Oom- 
Eany,  with  Donty  to  explain  them,  came  as  near  showing  all  that  the 
ooks  would  disclose  on  the  subject  as  could  possibly  be  got  at. 
This  is  all  that  Wilson  could  have  understood  them  as  purporting 
to  show,  and,  as  already  stated,  no  one  could  have  been  better  in- 
formed than  Douty  as  to  the  probability  that  the  showing  was  a  fair 
one.  If  I  am  correct  in  my  construction  of  the  provisions  of  the 
code  concerning  trusts,  there  were  no  active  duties  due  from  the 
defendants  to  the  plaintiff,  in  consequence  of  any  fiduciary  relation, 
beyond  that  of  full  disclosure  and  fair  dealing.  They  were  not 
bound  to  give  her  counsel  or  advice,  nor,  like  an  attorney  at  law, 
were  they  bound  to  see  that  ''  their  diligence  was  not  surprised  "  in 
their  service  of  their  beneficiary.  In  other  words,  if  they  informed 
the  plaintiff  of  what  they  themselves  actually  knew  of  material  facts, 
and  afforded  her  other  opportunities  of  investigation,  such  as  they 
themselves  had,  they  fully  discharged  their  obligations.  But  it  is 
contended  that  there  were  material  facts  known  to  the  defendants 
which  were  not  disclosed.  Among  these,  perhaps  the  most  import- 
ant is  that  they  had  been  negotiating  with  certain  parties  in  New 
York  for  the  sale  of  the  bonds  of  the  Southern  Pacific  and  the  stock 
of  the  Central  Pacific.  It  appears  that  it  was  left  to  Huntington  to 
provide  for  the  marketing  of  their  securities.  It  was  his  habit,  as 
soon  as  an  issue  of  bonds  was  provided  for,  to  begin  to  talk  up,  and 
to  prepare  the  market  for  them.  Some  of  the  S.  r.  bonds  had  been 
sold  in  the  market,  but  in  small  quantities,  and  under  such  circum- 
stances that,  in  the  opinion  of  the  experts,  no  market  value  was  es- 
tablished. Speyer  &  Co.,  prominent  dealers  there,  had  been  spoken 
to  about  them,  and  the  question  of  their  validity  had  been  submitted 
to  a  firm  of  attorneys  who  were  usually  consulted  by  Speyer  &  Co. 
There  is  some  little  doubt  whether  this  talk  with  Speyer  &  Co.  was 
before  the  compromise,  but,  in  all  probability,  it  was  before.  No 
arrangement  or  contract  of  any  kind  had  been  made,  however,  at 
the  time  of  the  compromise.  About  five  months  after  the  settle- 
ment, a  contract  was  made  with  Speyer  &  Co.  for  the  sale  of  bonds 
to  the  amount  of  one  million  dollars,  with  an  option  of  nine  millions 
more,  at  prices  much  above  those  set  out  in  Exhibit  E.  About  the 
same  time,  a  syndicate  was  formed  for  the  sale  of  C.  P.  stock  at 
seventy.  There  is  no  averment  in  reference  to  this  matter  in  the 
complaint,  but,  on  the  trial,  defendants'  attention  was  called  to  the 
claim  of  plaintiff  in  reference  to  it.  Wilson  says  he  had  no  adequate 
idea  of  this  contemplated  arrangement.  It  does  appear,  however, 
that  Wilson  knew  that  efforts  were  then  being  made  to  place  these 
securities  on  the  market. 

He  was  distinctly  informed  of  this,  under  circumstances  which 
made  it  manifest  that  it  was  not  mere  street  talk.  Now  there  was, 
so  far  as  disclosed,  nothing  fixed,  definite  or  certain  which  they  could 
have  informed  Wilson  or  the  plaintiff  of.  If  Wilson  had  deemed 
the  matter  of  importance,  he  knew  enough  to  put  him  upon  inquiry. 
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And,  apparently,  he  did  know  about  all  he  could  have  been  told. 
Every  one  knew  they  would  be  sold  as  soon  as  a  fair  prioe  could  be 
obtained;  and  this  was  plainly  taken  for  granted,  both  by  Wilson 
and  Tevis.  They  had  then  no  contract,  and  but  for  the  '*  boom,"  as 
it  has  been  called,  probably  would  not  have  had. 

Another  matter,  concerning  which  it  is  claimed  there  was  not  a 
full  disclosure,  is  that  there  was  due  the  Western  Development 
Company  from  the  Northern  Bail  way  six  hundred  and  thirty-seven 
thousand  dollars  for  work  done,  which  they  intended  to  allow,  and 
which  was  allowed  within  a  week  after  the  compromise,  and  to  pay 
which  the  Northern  Bailway  issued  six  hundred  and  ten  bonds  of 
one  thousand  dollars  each,  with  back  coupons  sufficient  to  make  up 
the  amount.  There  is  no  evidence  that  this  allowance  was  oomtem- 
plated  at  the  time  of  the  compromise,  but  it  transpired  so  soon 
afterward  as  to  suggest  it. 

The  Western  Development  Company  had  built  the  road  and  turned 
it  over  to  the  Northern  Bailway  Company.  After  .the  W.  D.  Co. 
had  practically  gone  out  of .  existence  the  roadbed  above  Benlcia 
sunk.  The  Pacific  Improvement  Company  filled  the  sump  at  a  oost 
of  eighty*  five  thousand  dollars.  This  was  charged  to  the  W.  D. 
Co.  on  the  idea,  I  presume,  that  the  roadbed  had  been  imperfectly 
made,  and,  therefore,  that  company  had  really  not  completed  the 
construction.  It  was  charged  to  the  expense  account  of  that  sup- 
posed contract.  '  Proceedings  were  inaugurated  after  the  com- 
promise to  recover  from  the  Northern  Bailway  six  hundred  and 
thirty-seven  thousand  dollars  for  this  expenditure  of  eighty-five 
thousand  dollars.  Douty,  as  president  of  the  Western  Develop- 
ment Company,'was  ordered  to  write  a  letter  to  the  president  of  the 
railway,  making  the  claim. 

The  same  authoritv  requested  W.  Y.  Huntington,  president  of 
the  railway,  to  have  the  claim  allowed.  The  claim  was  allowed,  of 
course,  and  the  bonds  and  coupons  issued,  the  order  admitting  that 
the  claim  was  one  of  undoubted  merit.  The  officers  of  the  corpo- 
rations were  all  really  employees  of  the  defendants,  and  the  defend- 
ants and  Mark  Hopkins  then  owned  all  the  stock — ^at  least,  practi- 
cally. Begarding  this  as  really  an  allowance  of  a  claim,  it  was 
apparently  a  mere  gratuity.  But  evidently  it  was  nothing  of  the 
kind.  It  was  not  really  a  claim.  The  defendants  and  the  estate  of 
Mark  Hopkins,  owning  all  the  stocks  and  bonds  of  the  corporations, 
determined  to  issue  more  bonds  upon  the  road,  which  was  their 
property.  Had  they  seen  that  their  interest  required  it,  they  would 
douDtless  have  mortgaged  the  road  for  millions  more,  instead  of  a 
few  hundred  thousand.  So  long  as  it  was  their  property,  and  in 
reality  unincumbered ,  I  see  no  reason  why  they  might  not  do  so, 
nor  what  harm  it  would  do  the-  plaintiff  if  they  did.  Why  they 
resorted  to  this  hocus  pocus  of  a  pretended  allowance  on  account  of 
construction  does  not  appear,  but  reasons  can  easily  be  imagined. 
The  right  to  pledge  the  property  for  their  debts  is  one  incident  of 
ownership.     When  she  sold  her  interest  to  them,  she  knew  this 
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was  an  advantage  they  aoqnired  by  the  sale;  and  when  the  bonds 
were  issued  they  merely  had  their  own  paper  secured  upon  their  own 
property.  They  own  the  property  for  tnis  purpose  as  much  as  for 
any  other.  Whether  they  should  mortgage  or  not,  or  for  how  much, 
are  matters  of  mere  policy. 

That  the  defendants  have  managed  these  corporations  to  advance 
their  individual  interests,  and  have  treated  the  corporations  as  their 
individual  property,  is  certain.  In  an  affidavit  filed  here  during  the 
trial,  the  plaintiff  says,  with  reference  to  the  management  of  the 
Central  Pacific: 

'*  They  have  sjrstematically  subordinated  the  interests  of  said 
corporation  to  their  own  individual  uses  and  purposes,  and  have 
caused  said  corporation  to  borrow  large  sums  of  money  at  a  burden- 
some rate  of  interest  for  their  own  individual  uses  free  of  inter- 
est, and  have  used  the  monevs  that  were  in  the  treasury  of  said 
company  for  their  individual  purposes  to  the  extent  of  many 
hundreds  of  thousands  of  dollars,  without  giving  any  security  or 
paying  interest  therefor." 

There  is  a  large  measure  of  truth  in  this  charge,  and  it  applies  not 
only  to  the  Central  Pacific,  but  to  all  the  corporations  under  their 
control,  and  to  the  times  before  Colton's  death,  as  well  as  after. 
So  long  as  there  were  neither  stockholders  nor  bondholders  other 
than  themselves,  I  see  no  reason  why  they  might  not  do  so. 

The  same  reasoning  applies  in  the  same  way  to  the  matter  of 
ninety-two  thousand  six  hundred  and  forty  dollars  in  the  bonds 
issued  to  them  after  the  compromise  by  the  Northern  Bail  way  and 
San  Pablo  &  Tulare.  Here  the  company  also  owned  all  the  stock 
and  bonds  of  the  roads.  There  was  here,  however,  a  contract  which 
Wilson  must  be  held  to  have  known.  Having  consulted  freely  with 
Douty,  I  do  not  see  how  we  can  avoid  charging  Wilson  with  knowl- 
edge of  the  basis  of  this  estimate  in  Exhibit  E.  In  regard  to  the 
m'nVing  fund  bonds  said  to  have  been  appropriated  by  S.,  H.,  H.  & 

C,  at  less  than  their  real  value,  it  is  nardly  necessaiy  to  speak. 
There  is  no  charge  with  reference  to  it  in  the  complaint,  and  on  re- 
flection I  feel  bound  to  hold  that  there  is  no  competent  or  sufficient 
evidence  of  their  value.  It  seems  that  this  sort  of  thing  had  oc- 
curred before,  during  Colton's  lifetime.  I  feel  a  suspicion  that  the 
bonds  were  acquired  for  S.,  H.,  H.  &  C,  and  that  all  parties  knew 
that  their  temporary  rest  in  the  coffers  of  that  company  was  merely 
a  stage  in  the  process  of  deglutition. 

The  subscription  to  the  stock  of  the  Northen  Pacific  and  the  San 
Pablo  &  Tulare  is  a  matter  not  so  easily  disposed  of.  This  I  have 
said  I  consider  admissible  on  the  issue  as  to  the  solvency  of  the  W. 

D.  Co.  Yet  it  ought  to  be  considered  in  view  of  the  fact  that  de- 
fendants' counsel  did  not  understand  until  the  argument  that  they 
were  claimed  as  assets.  These  subscriptions  were  made  in  1871  by 
the  individual  defendants  and  Mark  Hopkins,  as  organizers  of  the 
corporations.  The  statute  required  a  subscription  of  one  thousand 
dollars  for  each  mile  of  the  proposed  road.     These  subscriptions 
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were  evidently  made  to  comply  with  the  law.  Colton  was  not  then 
associated  with  the  defendants  in  railroad  matters,  nor  was  the  W. 
D.  Co.  then  formed.  The  ten  per  cent  required  by  law  was  paid, 
bat  nothing  more.  The  stock  was  surrendered  to  the  W.  D.  Co. 
The  W.  D.  Co.  debited  itself  with  the  portion  unpaid.  It  is  now 
sought  to  charge  the  defendants  with  this  amount  as  an  omitted  asset 
of  the  W.  D.  Co. 

I  have  said  that  the  relation  between  these  parties  was  that  of 
joint  adventurers,  or,  at  least,  of  persons  jointly  working  to  aocom- 
plish  a  common  end.  We  find  that  when  a  new  corporation  is 
needed  to  carry  out  their  projects  that  it  has  been  formed  under  the 
auspices  of  the  W.  D.  Co. ,  which  is  their  common  agency;  that 
sometimes  their  employees  became  corporators  and  the  stock  is  held 
for  the  associates. 

Prior  to  Colton 's  advent  into  the  association,  the  relation  of  the 
other  parties  to  each  other  was  the  same,  all  the  stock  of  the  corpo- 
ration formed  would  naturally  belong  to  the  associates.  The  balance 
of  the  stock  not  subscribed  for  they  got  on  the  construction  con- 
tracts, and  since,  it  seems,  the  value  of  the  bonds  exceeds  the  cost 
of  construction,  the  stock  really,  if  we  look  upon  the  bonds  as  as- 
sets, costs  them  nothing.  Indeed,  it  has  been  said  as  to  some  of 
these  corporations,  it  is  only  valuable  for  purposes  of  control.  It 
is  impossible  to  suppose  otherwise  than  that  the  subscriptions  would 
be  regarded  as  burdens  which  the  associates  would  expect  to  bear 
equalty.  I  think  it  was  admitted  that  in  some  cases  of  such  corpo- 
rations being  formed  the  subscriptions  were  really  paid  by  the  W. 
D.  Co.  I  can  see  no  real  reason  for  a  different  rule  oeing  applied  to 
these.  Colton  allowed  these  subscriptions  to  remain  unpaid  for 
years,  and  I  do  not  doubt  but  he  thoroughly  understood  that  they 
were  not  to  be  paid. 

As  to  the  unfinished  contracts,  Wilson  knew  all  about  them.  He 
testifies  that  he  told  the  defendants  that  they  could  not  take  the  as- 
sets of  the  W.  D.  Co.  to  themselves  by  the  pretended  sale  to  the  P. 
I.  Co.  That  he  did  not  recognize  the  transfer,  and  that  there  were 
unfinished  contracts  on  which  large  profits  would  be  made,  and  that 
the  W.  D.  Co.  was  entitled  to  these  profits.  This,  independently 
of  the  fact  that  these  main  contracts  hsul  fallen  by  lapse  of  time  and 
failure  to  perform  before  the  death  of  Colton,  will  aispose  of  that 
matter. 

There  are  many  other  items  claimed  to  be  omitted  assets  of  the  W. 
D.  Co. ;  that  is,  assets  not  mentioned  in  Exhibit  E.  Some  of  these 
are  confessedly  so;  among  them,  the  item  of  one  hundred  thousand 
dollars  paid  out  by  Huntington,  and  which  he  is  unable  or  unwilling 
to  explain,  and  otner  small  items  which  it  is  not  necessary  to  men- 
tion here.  On  the  other  hand,  the  defendants  claim,  and  have  shown; 
that  there  are  many  assets  in  Exhibit  E  which  did  not  in  fact  belong 
to  that  corporation;  also  certain  liabilities  not  there  enumerated. 
It  is  strenuously  insisted  by  plaintiff's  counsel  that  these  matters  are 
entirely  immaterial;  that  having  furnished  a  statement  of  the  assets 
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and  liabilities,  they  are  bound  by  the  statement;  that  the  statement 
was  the  basis  of  the  settlement,  and  if  it  be  materially  incorrect 
either  way,  plaintiff  is  at  liberty  to  avoid  the  contract.  But  I  think, 
in  the  first  place,  this  shows  a  misapprehension  of  the  character 
and  purpose  of  the  statement.  It  in  effect  was  only  understood  to 
be  a  showing  of  what  was  contained  in  the  books,  as  already  stated. 
To  this  extent  it  was  correct.  Then  the  parties  plainly  did  not  set- 
tle on  the  idea  that  they  knew  the  assets  or  liabilities,  but  evidently 
recognized  the  fact  that  there  was  very  great  uncertainty  in  that 
respect.  But  a  distinct  issue,  as  elsewhere  stated,  was  made  as  to 
the  solvency  of  the  W.  D.  Co.,  and  its  inability  to  pay  its  debts 
without  the  return  of  the  dividend.  Upon  this  issue  it  was  clearly 
admissible.  The  showing  made  in  the  exhibit  was  in  support  of  the 
representation  of  insolvency,  but  still  only  of  the  condition  as  shown 
in  the  books.  With  such  a  vast  mass  of  assets  of  such  various  kinds 
and  so  widely  scattered,  in  a  business  of  such  dimensions  still  going 
on,  it  could  not  be  that  the  books  would  ever  be  entirely  up  or  fully 
show  the  assets  and  liabilities. 

TXader  such  circumstances  common  sense  and  ordinary  ideas  of 
justice  would  suggest  that  it  mi^ht  be  shown  that  at  least  the  state- 
ment was  a  fair  one;  and  since,  if  we  take  the  position  that  the  values 
were  relied  upon,  the  statement  becomes  merely  a  list  of  money 
items,  what  difference  can  it  make  how  each  amount  was  made  up  ? 
Of  these  counter-claims  there  can  be  no  doubt  that  Exhibit  E  in- 
cludes the  so-called  Miller  assets,  valued  at  one  hundred  and  nine- 
teen thousand  dollars,  which  did  not,  in  fact,  belong  to  the  Western 
Development  Company,  and  omitted  of  its  liabilities  a  demand  in 
favor  of  the  Southern  Pacific  for  failure  to  furnish  the  road  of  about 
one  million  of  dollars.  At  all  events,  the  deductions  to  be  made 
from  the  enumerated  assets,  and  the  additions  to  be  made  to  the  lia- 
bilities, will  more  than  counterbalance  the  errors  on  the  other  side. 
In  short,  on  the  subject  of  concealment  or  intentional  misrepre- 
sentations as  to  the  corpits  of  the  assets,  I  find  no  evidence  of  such 
in  the  record.  The  case  could  hardly  have  afforded  more  conclu- 
sive evidence  that  there  was  nothing  of  the  kind.  Every  one  knew 
and  must  have  known  that  no  human  being  could  accurately  know 
the  vast  business  in  all  its  details.  The  books  were  thrown  open  to 
Wilson  or  to  any  expert  he  might  see  fit  to  employ.  He  did  spend 
many  da3rs — ^I  may,  indeed,  say  months — in  the  examination  of  the 
books  and  papers,  and  had  the  assistance  for  this  purpose  of  the 
book-keepers  and  officers  of  the  different  corporations,  who  were 
directed  to,  and  did,  afford  him  in  good  faith,  all  the  aid  in  their 
power.  Wilson,  for  months,  devoted  a  great  deal  of  time  to  the 
investigation,  and  only  desisted  when  he  was  convinced  that  further 
efforts  m  that  direction  would  be  of  no  further  use. 

Plainly,  the  defendants  represented  their  own  views  in  the  nego- 
tiations, and  sought  to  make  as  good  a  trade  as  possible.  I  believe 
the  values  in  Exhibit  E  were,  as  already  stated,  for  that  purpose. 
Within  a  few  months  afterwards  they  were  able  to  realize  enormous 
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profits  oyer  these  prices  upon  the  property  acquired  from  the  plaint- 
iff. There  is  a  natural  inclination  to  judge  the  transaction  in  the 
light  of  this  after  event.  In  fact,  it  requires  a  strong  effort  not  to  do 
go.  But  the  values  were  present  values,  made  in  response  to  the  deter- 
mination, or,  perhaps,  me  necessity,  on  the  part  of  Mrs.  Colton  to 
sell  out;  and  it  was  not  denied,  at  the  time,  that  the  defendants 
hoped  to  realize  a  large  advance  on  those  prices.  She  insisted 
upon  immediate  settlement.  She  was  promptly  told  that  the  value 
of  her  interests  could  not  be  ascertained  except  by  liquidation  of  the 
affairs  of  the  W.  D.  Go.  She  still  insisted  upon  obtaining  some 
definite  balance,  and  to  be  allowed  to  retire  from  the  business  with- 
out further  liabilities  or  complications.  These  values  were  furnished 
as  a  basis  for  a  settlement,  being  an  estimate  of  prices  which  might 
be  realized  by  immediate  liquidation.  But  they  admitted  that  they 
all  the  time  expected  to  get  more  for  the  assets  by  holding.  Wilson 
says  they  represented  that  without  the  return  of  the  dividend  the 
corporation  was  insolvent;  the  assets  would  not  pay  the  debts  with- 
out careful  nursing  and  management,  which  would  ti^e  a  very  con- 
siderable period  of  time.  By  watching  and  carefully  nursing,  the 
assets  could  be  made  to  pay,  and  would.  In  such  event,  of  course, 
they  would  have  had  the  dividend  clear  after  paying  the  debts.  This 
is  all  Wilson  claimed,  and  it  seems  thev  admitted  to  Wilson  that  at 
least  they  hoped  to  do  as  much. 

Tevis  shows  that  he  understood  the  matter  of  these  valuations  in  the 
same  way.  He  was  very  familiar  with  the  railroad  system,  and  particu- 
larly with  the  Southern  Pacific.  He  thought  the  values  merely  con- 
jectural, highly  problematical.  He  says  the  values  in  Exhibit  E 
were,  at  the  time,  fair  estimates.  That,  in  his  interview  with  the 
defendants,  while  acting  for  the  plaintiff  in  the  negotiations,  he 
stated  in  effect  that,  under  their  administration  and  what  they  would 
do,  the  connecting  roads  they  would  build,  considering,  also,  the 
lease  to  the  Central  Pacific,  they  would  ultimately  make  the  bonds 
par.  They,  in  reply,  claimed  his  estimates  were  in  advance  of 
actual  values;  that  they  were  not  bound  to  go  on  and  create  a 
market  for  these  securities;  that  other  roads  were  being  built  in 
competition,  and  the  whole  country  was  full  of  gloomy  prospects, 
and  they  would  do  nothing,  but  preferred  that  Mrs.  Colton  snould 
go  on  with  them,  pay  Colton's  note  and  contribute  her  share.  Tevis 
replied  that  she  was  not  able  to  do  this,  but  would  sell  for  lees  than 
she  could  make  out  of  it.  Here  we  see  admitted  that  plaintiff  ex- 
pected that  they  might  realize  par  for  these  bonds,  and  understood, 
or,  at  least,  her  agents  did,  that  she  was  getting  less  than  she  would 
if  able  to  stay  in  and  contribute  her  share.  But,  it  is  said,  that  the 
defendants  had  themselves  placed  a  higher  value  upon  these  secu- 
rities, and  again,  within  ten  days  after  the  assailed  transaction,  paid 
a  debt  to  a  fund  for  which  they  were  trustees,  in  Southern  Pacific 
bonds,  at  ninety  cents. 

The  Western  Development  Company,  on  September  Ist,  paid  their 
note  of  three  and  one- half  millions  to  one  of  the  Central  Pacific  sink- 
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ing  funds  in  these  bonds,  at  ninety.  The  defendants  were,  of  coarse 
the  real  parties  on  both  sides  of  this  transaction.  Their  interests, 
however,  were  more  with  the  payor  than  the  payee.  They  took  ad- 
vantage of  their  power  to  pay  their  own  debt  with  the  bonds  at  a 
high  ngare.  Oi  course,  a  trastee  ought  not  to  act  so.  It  is  said, 
in  their  defense,  that  they  discounted  the  future;  that  they  felt  con- 
fident that  when  the  sinking  fund  would  be  wanted  the  Southern 
Pacific  bonds  would  be  worth  par,  and,  therefore,  prove  a  good  in- 
vestment. This  is  not  a  satisfactory  explanation;  but  I  have  al- 
ready quoted  a  passage  from  plaintiff's  affidavit  as  to  the  manner  in 
which  the  defendants  habitually  regarded  their  trusts.  It  is  some- 
what at  variance  with  the  view  counsel  have  endeavored  to  impress 
me  with,  in  regard  to  this  particular  transaction,  but  is  quite  con- 
clusive upon  the  value  of  such  evidence.  But  in  no  possible  view 
do  such  transactions  prove  what  could  have  been  realized  for  these 
securities  upon  immediate  Uq^uidation,  as  practicaUjr  was  insisted 
upon  by  plaintiff,  and,  as  I  think  it  will  appear,  the  exigencies  of  her 
case  demanded.  There  is  nothing  in  proof  here  to  show-  that  if 
forced  to  immediate  or  speedy  sale  these  assets  would  have  sold  for 
more  than  the  estimated  values.  It  seems  to  me  rather,  as  Wilson 
evidently  thought,  that  they  would  have  sold  for  almost  nominal 
sums,  unless  the  defendants  had  protected  them. 

In  order  to  understand  whether  these  representations  were  made 
in  bad  faith,  and  as  bearing  upon  the  still  more  important  question 
to  be  finally  considered,  it  is  necessary  to  remember  the  circum- 
stances under  which  these  negotiations  were  had.  The  constitutional 
convention,  during  this  period,  completed  its  labors.  The  exciting 
canvass  which  preceded  its  adoption,  was  conducted  and  the  instru- 
ment adopted  May  7, 1879.  This  was  about  the  time  the  estimates 
were  made  by  Brown.  The  negotiations  were  concluded  during  the 
canvass  for  state  and  counfy  officers,  which  followed  the  adoption  of 
the  new  constitution  in  1879. 

It  will  be  seen  to  have  been  a  very  remarkable  year  for  political 
excitement,  and  that  these  negotiations  were  conducted  in  the  midst 
of  it.  No  one  can  be  unmindful  of  the  business  depression  which 
pervaded  the  whole  country,  and,  in  fact,  the  commercial  world,  for 
a  year  or  two  preceding  these  events;  and  it  hardly  needs  the  testi- 
mony of  the  witnesses,  yet  to  prove  to  courts  the  extraordinary  polit- 
ical revolution  then  apparently  going  on  in  this  state.  It  is  now 
easy  to  laugh  at  the  fears  then  entertained,  and  to  scoff  the  idea  that 
capitalists  were,  or  capital  was  affected  by  it.  The  panic  was  real, 
and  none  the  less  so,  because  we  can  now  see  that  many  fears  then 
entertained  were  idle.  It  is  true  that  confidence  was  soon  restored, 
but  this  cannot  restore  fortunes  lost.  However  groundless  the 
fears  which  destroy  markets,  while  a  panic  lasts,  the  result  is  the 
same.  The  misfortune  of  the  plaintiff  is  that  this  important  transac- 
tion was  consummated  during  these  gloomy  times.  Her  misfortune, 
however,  must  not  induce  us  to  judge  too  harshly  those  who  dealt 
with  her  under  the  same  shadow. 
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'.  May  5th,  two  days  before  the  adoption^of  the  new  constitntion,  the 
supreme  court  of  the  United  States  affirmed  the  validity  of  the  so- 
called  Thurman  act,  which,  however  proper  in  itself ,  took  from  the 
defendants  twenty-five  per  cent  of  the  net  earnings  of  the  Central 
Pacific  to  secure  the  government.  The  Central  then  was  really  the 
source  of  all  income  and  the  foundation  of  all  credit  to  the  defend- 
ants. They  were  heavily  in  debt.  The  debt  of  the  Central  Pacific 
was  over  one  hundred  millions.  The  letters  of  both  Huntington 
and  Col  ton  show  how  they  regarded  the  situation.  Colton,  in  par- 
ticular, was  despondent.  He  wished  to  sell  the  construction  plant 
and  build  no  more  until  they  had  money  in  bank.  He  talks  of 
staying  with  the  wreck,  and  was  particularly  pronounced  upon  what 
was  cidled  the  communistic  tendency  of  the  times.  Everybody,  he 
said,  wants  to  take  something  up  and  put  nothing  down.  Their 
coffers  were  full  of  bonds  and  stocks,  for  which  there  was  no  market, 
and  their  letters  indicate  that  they  were  carrying  their  large  indebt- 
edness by  constantly  incurring  new  debts.  Nor  was  this  all. 
Gloomy  as  the  times  were,  they  could  nOt  go  out  of  railroad 
building. 

Their  main  road,  after  the  Central,  extended  some  hundreds  of 
miles  into  a  desert,  and  there  ended.  To  render  the  road  valuable, 
it  must  be  connected  with  the  eastern  system  of  roads.  Competi- 
tion was  threatened,  and  had  to  be  forestalled.  The  danger  from 
competition  is  tersely  stated  by  Tevis  in  his  deposition.  The  value 
of  the  assets  of  the  W.  D.  Co.  depended  very  much  upon  the  com- 
pletion of  these  projected  roads.  Notwithstanding  this  gloomy  con- 
dition in  1879,  there  very  soon  came  what  has  been  called  a ' '  l>oom  " 
in  railroad  business.  In  fact,  there  was  an  unprecedented  demand 
for  railroad  securities,  and  all  at  once,  as  it  were,  the  defendants 
found  themselves  in  a  prosperous  condition.  There  had  been,  per- 
haps, during  1879  a  marked  improvement  in  business  in  the  Atiwtic 
states,  but  not  till  1880  was  the  effect  much  felt  in  California  or  upon 
California  securities.  These  are  undoubtedly  facts,  and  must  not 
be  forgotten  in  estimating  the  fairness  or  morality  of  this  transac- 
tion. The  compromise  was  made  at  the  darkest  period  of  this  de- 
pression, when  matters  in  California  were  most  uncertain.  These 
same  facts  are  also  material  in  determining  the  condition  of  the 
plaintiff,  and  should  be  kept  constantly  in  view  in  what  will  be  said 
hereafter  as  to  the  necessities  which  compelled  the  compromise  on 
her  part. 

As  to  the  alleged  threats,  the  evidence  does  not  sustain  the 
allegations.  There  was  no  threat  to  attack  the  reputation  of  Col- 
ton.  Wilson  said  they  merely  presented  their  claims,  and,  of 
course,  unless  settled,  they  would  be  presented  to  the  executrix  and 
filed.  Then,  he  believed,  they  would  be  made  public.  If  this  were 
so,  it  would  still  be  the  privilege,  and,  under  tne  circumstances,  I 
think,  the  duty,  of  the  defendants  to  present  their  claim  dulv  veri- 
fied. This  would  have  been  a  lawful  act.  There  was  no  duress, 
and  could  have  been  neither  duress  nor  menace,  as  defined  in  the 
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code.  A  threat  to  injure  the  reputation  of  her  late  husband  would 
not  come  within  the  purview  of  the  code.  Counsel  has  ingeniously 
shown  that  l^e  statute  does  not  apply  to  dead  husbands.  But  there 
are  no  such  husbands.  The  widow  is  Jeme  sole.  Of  course,  it 
oould  not  have  been  a  case  of  an  attempt  to  compound  a  felony  or 
stifle  a  prosecution.  If  it  constitute  any  ground  of  relief,  it  must  be 
as  undue  influence.  The  plaintiff  was,  no  doubt,  extremely  desirous 
of  preventing  the  publication  of  these  charges,  and  the  settlement 
was  made  under  the  expectation  that  thereby  the  matter  would  be 
hushed  up.  It  did  not,  however,  constitute  a  part  of  the  agreement; 
and  I  find  no  evidence  that  the  defendants  ever  attempted  to  use 
tiiis  desire  to  influence  the  plaintiff.  The  fears  seem  to  have  been 
suggested  to  plaintiff  from  the  fact  that  they  asserted  the  claim.  I 
have  said  that  they  were  justified  in  making  claim  to  this  alleged 
indebtedness. 

Nor  do  I  believe  it  constituted  the  chief  or  most  powerful  motive 
on  her  part  to  execute  the  assailed  contract.  She  was  tenderly, 
attached  io  her  husband,  and  naturally  greatly  distressed  by  these 
accusations.  It  plainly  appears,  ho^vever,  that  she  fully  appreciated 
tiie  condition  of  things,  and  was  determined  to  maintain  her  rights, 
80  far  as  possible.  The  remarkable  letter  to  Mr.  Hunt  shows  her 
fully  aware  of  the  difficulties  surrounding  her,  and,  so  far  as  depended 
apon  herself,  confident  that  she  was  equal  to  the  occasion.  There 
was  no  sign  of  weakness  or  surrender.  The  same  may  be  said  of  all 
of  her  letters  to  Wilson,  and  her  conduct  and  bearing  during  the 
negotiations  as  related  by  the  witnesses.  She  was  anxious,  but 
alert,  appreciative  and  determined. 

She  feared,  apparently,  almost  from  the  beginning,  that  they 
would  not  settle  fairly  with  her;  she  believed  they  were  robbing  her; 
had  trumped  up  the  charges  against  her  husband  for  that  purpose, 
and  had  manipulated  the  books  to  prove  the  charges.  Yet,  during 
the  whole  period  of  anxiety  and  distress,  she  was  vigilant;  trying, 
with  Wilson,  to  find  out  what  she  could,  not  only  to  refute  the 
charges,  but  to  be  able  to  retire  from  the  business  with  as  much  as 
possible.  This  last,  indeed,  from  all  the  testimony  save  her  own, 
would  appear  to  have  been  the  prevailing  and  prominent  desire. 
Hence,  an  expert  was  not  employed  to  investigate  the  charges  more 
thoroughly,  because,  in  Wilson's  opinion,  it  would  not  have  much 
facilitated  the  settlement  if  they  had  been  explained. 

I  think  Wilson  states  the  case  as  strongly  as  possible,  when  he 
says  the  desire  to  conceal  these  charges  was  an  element  in  the  settle- 
ment, but  not  the  chief  or  principal  one.  It  was  an  element 
•evidently  to  this  extent,  that  if  the  matter  was  to  be  compromised, 
it  were  best  to  be  done  before  the  claims  were  filed.  But  neither 
plaintiff  nor  Wilson  was  inclined  to  sacrifice  any  material  interest  to 
accomplish  that  residt. 

Of  uie  other  alleged  threats,  not  much  need  be  said ;  they  are  not 
proven.  Mrs.  Oolton  was  allowed  to  state  that  Mr.  Wilson  told  her 
various  things  as  coming  from  the  defendants,  but  there  was  not 
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even  an  attempt  to  complete  the  chain  of  proof  b^  evidence  that  the 
defendants  ever  did  make  such  statements  to  Wilson.  The  alleged 
representation  that  it  would  be  necessary  to  get  at  Mr.  Golton's  in- 
terests by  lumping,  seems  to  me  to  have  been  strictly  true.  The 
claim  that  they  ever  refused  to  allow  a  separate  settlement  of  the 
account  of  the  B.  M.  0.  &  I.  Company's  claims  is  not  sustained  by 
any  proof ,  and  13  flatly  denied  by  Wilson. 

The  subject  of  the  charge  of  undue  influence  has  been  already 
alluded  to,  and  I  have  said  all  I  care  to  say  in  regard  to  the  charges 
of  misrepresentation  against  her  deceased  husband. 

The  only  other  claim  which  can  be  urged  in  reference  to  undue 
influence  or  adverse  pressure  I  propose  now  to  state  and  discuss;  as 
I  think  this  constitutes  the  gist  of  the  whole  case,  and  presents  the 
real  force  which  induced,  or  rather  compelled,  the  plaintiff  to  make 
the  compromise,  I  will  go  somewhat  into  details.  In  considering 
this  branch  of  the  case,  it  is  necessary  always  to  bear  in  mind  tiie 
financial  strain  which  then  operated  on  the  defendants;  also,  that 
by  the  death  of  Mark  Hopkins  they  had  been  deprived  of  muoh 
financial  force, — ^the  W.  D.  Co.  owed  the  Hopkins  estate  over  four 
millions  of  dollars;  also,  that  they  believed  they  had  found  proof  that 
Colton  had  been  unfaithful  to  them;  that  they  were  further  embar- 
rassed by  the  dividend  which  had  been  improperly  declared,  of  a 
large  amount  of  the  assets  of  that  company  when  it  was  owing  more 
than  sixteen  millions  of  dollars,  and  had  no  available  assets;  that 
Oolton  had  been  allowed  to  retain  his  share  under  the  promise  that 
it  would  be  kept,  and  returned  to  the  company  whenever  the  asso- 
ciates should  deem  it  necessary;  that  this  promise  was  now  frustrated 
by  Colton's  death,  and  these  assets  were  part  and  parcel  of  the  Col- 
ton estate;  that  Colton  owed  them  and  the  estate  of  Mark  Hopkins 
over  seven  hundred  tiiousand  dollars  on  his  promissoiv  note,  which 
was  about  to  become  due,  and  was  also  secured  only  by  unmarket- 
able stocks;  that  the  defendants  were  also  in  a  crisis  in  their  aflSairs, 
being  required  at  such  a  gloomy  time  to  expend  other  millions  to 
maintain  their  position  in  the  railroad  world  and  prevent  competi- 
tion. These  facts  must  also  be  remembered  to  enable  us  to  appre- 
ciate the  extreme  distress  and  helplessness  of  Mrs.  Colton.  Her 
means  were  similarly  affected  by  this  financial  cloud  then  impending 
over  California  railroad  affairs,  and  in  some  respects  her  condition 
was  more  affected  by  the  panic  than  theirs.  They  never  lost  their 
confidence  in  final  success.  They  could  hold  on  and  postpone,  and 
to  some  extent  their  obligations  could  wait  on  their  neeessitisB. 
Their  practical  possession  and  absolute  control  of  the  properties 
gave  them  a  great  advantage.  This  was  strikingly  manifested  when, 
a  few  months  later,  they  were  able  to  give  Speyer  A  Co.  important 
advantages  and  guarantees  to  induce  them  to  buy  Southern  ^aeifio 
bonds. 

Colton  died  suddenly  in  the  prime  of  life,  killed  by  an  aocideni. 
His  wife  was  on  her  wayfrom  the  ESast,  having  been  summoned  by 
the  news  of  his  peril.    He  had  been  busy,  almost  to  the  time  of  his 
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death,  as  active  manager  with  the  defendants  of  their  many  large 

Eroperties.  Perhaps,  as  manager,  he  was  most  active. .  Necessarily, 
is  affidrs  were  at  loose  ends.  His  widow  was  sole  legatee  and  ex- 
ecutrix of  his  will.  She  soon  found  that  Oolton  was  personally 
largely  indebted,  and  that  pressing  obligations  challenged  her  im- 
mediate attention.  She  employed  Jarboe  &  Harrison,  a  prominent 
firm,  as  attorneys,  generally,  for  the  estate;  but  as  to  her  relations 
with  the  defendants  and  the  various  corporations  under  their  control, 
she  confided  in  Samuel  M.  Wilson.  All  parties  agree  that  Wilson 
is  an  able  lawyer,  and  that  he  performed  the  duties  he  assumed 
faithfully  and  well.  Precisely  when  he  was  employed  does  not  ap- 
pear. As  early,  however,  as  Januaiy  15,  1879,  he  was  inquiring  of 
Mr.  Charles  Crocker  for  plaintiff  in  regard  to  her  interests.  He 
was  then  substantially  informed  fully  of  the  difficulties  in  the  way 
of  a  settlement.  He  was  told  of  the  dividend  improperly  declared, 
the  large  indebtedness  of  the  W.  D.  Co.,  the  necessity  that  its  ac- 
counts should  be  settled  before  Colton's  interest  could  be  known. 
Also,  of  the  charges  against  Colton,  which  were  then,  however,  un- 
dergoing investigation,  and  were  mentioned  as  matters  of  doubt. 
In  fact,  the  whole  case  of  the  defendants  may  be  said  to  have  been 
opened  to  him.  From  that  day  he  devoted  such  time  as  he  could 
spare  from  other  business  to  this  matter;  and  after  the  adjournment 
of  the  constitutional  convention  in  March,  he  devoted  a  very  large 
portion  of  his  time  to  this  business,  up  to  the  settlement.  He  found 
it  involved  in  great  difficulty.  There  were  the  charges  of  improper 
appropriations  of  money  against  Mr.  Colton,  whicm  seem  at  first 
mainly  to  have  occupied  him.  There  was  the  outside  indebtedness 
of  the  estate,  exactly  how  much  the  evidence  does  not  show,  but  it 
could  not  have  been  much  less  than  two  hundred  thousand  dollars, 
due  to  others  than  the  defendants  and  their  corporations.  There 
was  the  million-dollar  note,  which  would  become  due  on  the  fifth  of 
October,  then  next  ensuing,  upon  which  there  was  due  over  seven 
hundred  thousand  dollars.  It  was  claimed  that  the  assets  of  the 
W.  D.  Co.  would  not  pay  its  debts  within  some  six  millions.  Col- 
ton's  share  of  the  deficit  would  be  about  six  hundred  and  sixty-six 
thousand  six  hundred  and  sixtv-six  dollars.  The  charges  against 
Colton  afterward  set  out  in  Exhibit  D  amounted  to  some  two  hun- 
dred and  seven  thousand  dollaas.  He  found  the  assets  of  the  estate 
to  be:  On  deposit  with  the  W.  D.  Co.,  four  hundred  and  twenty- 
nine  thousand  dollars;  a  residence  assumed  to  be  worth  two  hun- 
dred thousand  dollars;  a  ranch  worth  fifty  thousand  dollars,  and 
some  other  matters  probably  of  little  importance.  There  was  also 
Colton's  share  of  the  stock  and  bond  dividend  of  uncertain  value, 
but  entirely  unmarketable.  There  were  the  twenty  thousand  shares 
of  the  Central  Pacific  stock,  and  an  equal  amount  of  Southern 
Pacific  stock  pledged  to  secure  the  million-dollar  note.  Also,  one 
thousand  eight  hundred  and  fifteen  shares  of  the  B.  M.  C.  I.  stock, 
said  to  be  worth  par,  or  one  hundred  and  eighty-one  thousand  five 
hundred  dollars.    The  main  solicitude  of  Mr.  Wilson,  aside  from 
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the  charges  which  were  thought  to  affect  the  reputation  of  Colton, 
was  in  regard  to  the  seven  hundred  thousand  dollars  which  would 
fall  due  in  October.  He  made  inquiries  in  regard  to  the  ayailable 
means  of  the  estate,  and  came  to  the  conclusion  that  she  could  not 
possibly  meet  the  payment  due  on  this  note;  that  the  stock  pledged 
to  secure  it  was  not  marketable,  and  if  sold  by  the  pledgees,  would 
not  bring  near  the  amount.  He  testifies:  "I  believed  if  these 
gentlemen  forclosed  the  pledge  of  forty  thousand  shares  of  stodc, 
which  they  held  to  secure  the  balance  due  on  the  million-doUar 
note,  they  would  acquire  that  stock,  with  a  very  large  sum  unpaid — 
over  half  a  million  of  dollars,  probably — ^fully  half  a  million  of  dol- 
lars." He  also  thought  they  might  wind  up  the  W.  D.  Co.'s  affairs 
and  bring  Mrs.  Colton  largely  in  debt  there. 

He  frequently  conversed  with  Mrs.  Colton  about  this  probable  re- 
sult, and  explained  to  her  the  difficulty  of  meeting  this  obligation, 
and  its  probable  consequences. 

Soon  after  her  husband's  death,  Mrs.  Colton  had  resolved  to  get 
what  she  had  out  of  the  railroad  business,  if  possible;  and  after  mis 
showing,  no  doubt,  she  realized  the  absolute  necessity  of  doing  so, 
or  rather,  she  realized  that  she  was  in  the  power  of  the  defendants — 
that  if  they  insisted  upon  a  speedy  settlement,  it  would  involve  her 
husband's  estate  in  insolvency.  The  defendante  were  fully  aware 
of  the  helpless  condition  of  the  plaintiff.  The  answer  avers  as  a 
reason  for  not  presenting  their  claims  against  Colton's  estate  that 
they  were  repeatedly  urged  by  "Wilson  and  Tevis  to  desist  from  so 
presenting  them,  and  make  an  amicable  adjustment;  for,  if  tkey 
asserted  uieir  legal  rights,  they  would  not  only  leave  Mrs.  Colton 
without  property,  but  would  expose  the  memory  of  her  husband  to 
disgrace.  Crocker  said  they  figured  that  the  Western  Development 
Company  had  not  sufficient  assets  to  pay  its  debts,  if  it  had  to 
be  wound  up  immediately ;  that  it  would  require  a  great  many  years 
of  handling  these  securities,  and  to  nurse  them  and  bring  them  be- 
fore the  public.  If  forced  on  the  market,  they  would  not  bring 
much,  if  anything.  Nobody  knew  anything  about  them,  and  there 
were  millions  of  wese  bonds  and  stocks,  and  no  man  would  buy  ex- 
cept  at  a  low  price.  They  were  satisfied  that  if  they  were  forced  to 
settle  these  affairs,  it  would  sweep  everything  she  Iiad  in  the  estate. 
She  had  not  money  enough  to  meet  her  share  of  the  debts,  and  thore 
was  no  other  way  out  a  lump  settlement. 

Now,  it  being  thus  manifest  to  every  one,  that  Mrs.  Colton  was 
unable  to  go  on  with  the  defendants,  and  pay  her  indebtedness,  that 
not  to  settle  was  financial  ruin,  it  was  only  natural  that  Mrs.  Colton 
should  use  her  utmost  endeavor  to  retire  from  the  business  witb  a 
definite  sum  of  money,  entirely  freed  from  the  responsibilities  and 
complications  of  the  hazardous  and  uncertain  business  in  which 
they  were  engaged.  All  parties,  I  think,  fully  understood  the  sLtuft> 
tion.  The  defendants  believed,  threatening  as  the  aspect  of  affiEora 
then  was,  that  they  could  successfully  ride  the  storm,  and  that  the 
plaintiff  could  not  pay  up  and  go  on  with  them;  that  her  only 
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chance  was  compromise.  Wilson,  as  stated,  at  first  applied  himself 
mostlj  to  the  charts  against  Oolton.  These  involved  the  repara- 
tion of  his  dead  friend,  and  would  be  used,  he  thought^  by  the  cfex 
fendants  as  an  excuse  for  not  dealing  liberally  with  the  widow  of  ^ 
their  late  associate.  They  would  use  it  as  a  reason  for  standing  on 
their  legal  rights,  and  thereby  would  render  Golton's  estate  insbl- 
vent.  In  this  examination  he  was  able  to  explain  some  items  of 
the  charge,  but  generally  his  investigations  tamed  out  adversely. 
He  spent  several  months  in  his  examination  of  the  affidrs  of  the 
various  corporations,  but  was  evidently  paralyzed  with  the  thought 
that  it  mattered  but  little  what  he  discovered,  unless  the  defendants 
would  relent,  and  recede  from  the  position  the^  had  taken.  He 
constantly  insisted  upon  a  settlement.  He  admitted  that  she  was 
unable  to  pay  the  maturing  obligations  and  continue  in  the  busi- 
ness; that  she  was  unable  to  make  the  deposit  with  the  W.  D.  Com- 
pany, which  would  pay  her  share  of  the  claimed  deficit.  This  aspect 
of  the  case  must  not  oe  overlooked  in  judging  the  conduct  of  the 
parties.  Mrs.  Colton  sought  the  contract.  Her  agents  or  counsel 
seem  to  have  taken  the  position  that  the  defendants  were  bound, 
for  some  reason,  to  pay  her  for  her  interests,  and  let  her  go.  The 
defendants,  on  the  other  hand,  always  took  the  position  tnat  tiiey 
did  next  wish  to  buv  her  out.  No  just  settlement  could  be  made, 
short  of  a  legal  settlement.  The  affairs  of  the  W.  D.  Oompany  must, 
they  claimed,  be  settled  and  liquidated.  Let  her  pay  her  note  and 
contribute  her  share  toward  the  indebtedness  of  the  W.  D.  Oompany, 
and  they  would  manage  everything  as  well  as  they  could,  and  Mrs. 
Colton  should  have  her  full  share*  They  all  knew  that  this  was  im- 
possible. Stanford  testifies  that  Wilson  told  him  she  was  not  able 
to  pay  the  balance  of  the  million-dollar  note,  and  was  unable  to  find 
any  one  able  and  willing  to  advance  the  money.  Wilson  frequently 
argued  with  them  as  to  the  value  of  the  assets,  and  insisted  that  they 
ought  not  to  stand  upon  their  legal  rights,  but  g^ve  her  a  liberal  sum; 
tiiat  whatever  the  present  value  of  me  securities,  they  knew  that 
ultimately,  when  their  railroads  were  completed,  the^  would  get 
more  for  them.  The  defendants,  in  effect,  said :  '^Yeiy  likely;  then  let 
Mrs.  Colton  pay  up,  and  we  will  do  as  well  for  her  as  for  ourselves." 
And  when  reply  was  made:  "  You  know  she  can't  do  that,  and  must 
sell,  and  is  willing  to  take  less  than  the  real  value,"  it  was  replied: 
"  Then,  if  she  cannot  meet  her  obligations,  and  must  sell  now,  the 
values  are  matters  of  pure  speculation."  Mr.  Huntington  arrived  in 
California,  July  15th.  The  next  day  after  his  arrival,  Mr.  Wilson 
urged  him  for  a  compromise.  He  was  promptljr  told  that  it  was  of 
no  use.  Huntington  did  not  wish  to  increase  his  interests  in  Cali- 
fornia. They  had  all  they  wanted  to  do,  and  would  much  rather  she 
would  keep  her  interest,  pay  the  debts  of  the  Western  Development 
Oompany  and  square  the  other  accounts,  and  if  there  was  anything 
left,  let  it  be  settled  in  that  way.  Finally,  however,  if  she  insisted 
upon  going  out,  or  was  unable  to  stay  in,  they  would  settle  on  cer- 
tain terms.    These  terms  were  not  at  all  admissible,   and  were 
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promptly  rejected.  Wilson  was,  however,  now  in  despair.  'Twas 
idle  to  think  really  of  litigation.  They  ooold  not  defend  against  the 
million-dollar  note.  It  would  soon  be  due,  and,  to  enforce  that,  he 
thought,  meant  the  insolvency  of  his  client.  He  expressed  his  feel- 
ings in  a  letter  to  Mrs.  Colton,  August  19th : 

''They  stand  very  fixed  on  their  first  proposition.  They  would 
not  listen  to  mine  of  one  million  of  dollars,  as  we  determinea.  They 
seem  relentless,  immovable  and  inexorable.  I  am  sorely  puzzled; 
but  we  need  have  no  immediate  fear  of  anything  being  done  by 
them ;  not  at  least  for  ten  days.  In  the  meantime  we  must  clearlv 
count  on  our  strength  and  calculate  the  risk,  and  trace  out  aU 
results  to  their  possible  end.  *  *  *  They  ever  refuse  arbitra- 
tion; they  assume  that  they  know  values  better  than  all  others, 
and  evidently  feel  that  they  are  masters  of  the  situation.*' 

He  says  he  meant  by  this  '  *  they  would  not  advance  a  dollar  on 
their  proposition  which  I  have  related,  and  said  that  Uiat  was  their 
ultimatum,  and  they  would  not  give  any  more,  and  satisfied  me  at  the 
time  that  that  was  an  ultimatum  with  them;  that  it  was  not  said  for 
effect,  but  was  a  matter  for  me  to  accept  it  or  not;  that  that  was  the 
end  of  the  negotiation  with  me.  It  was  stated  that  Mrs.  Colton 
might  go  ahead  and  fulfill  her  contracts — they  would  prefer  she 
would  do  so."  He  says  also  it  had  been  mentioned  several  times  in 
their  later  negotiations  that  they  did  not  care  to  buy  her  out.  They 
would  do  it  at  certain  prices,  but  would  prefer  that  she  should  go 
on  and  meet  her  obligations,  and  be  enabled  to  meet  her  advances 
for  the  needs  of  building  railroads  if  they  would  be  called  for  from 
time  to  time.    They  had  not  money  to  pay  out;  they  wanted  money. 

Further  he  says:  ''I  felt  to  a  considerable  extent  that  I  had  not 
accomplished  what  I  hoped  to  accomplish,  and  things  looked  dis- 
astrous and  bad ;  and  my  inference  was  that  they  stood  upon  their 
valued  they  had  fixed  to  the  different  pieces  of  properly  whioh  was 
before  us — the  Western  Development  Company,  the  railroad  oom- 

J>any,  etc. ;  that  they  knew  values  better  than  other  people.     They 
elt  that  t^ey  were  Independent  of  onr  accepting  thV  proposition; 
that  we  could  accept  it  or  not  as  we  pleased. 

This  shows,  I  think,  very  clearly  the  point  at  issue  between  the 
parties,  and  also  the  precise  figure  the  estimates  of  values  cut  in  the 
negotiations.  The  plaintiff  all  the  time  insisted  upon  a  lumpsettle- 
ment,  a  settlement  without  liquidating  the  aiffairs  of  the  W.  D.  Co. , 
a  settlement  before  the  maturity  of  the  note  in  October.  The  de- 
fendants, whether  sincerely  or  not,  assumed  all  the  way  througli 
they  did  not  wish  to  settle  or  buy  her  out.  They  pretended,  at  all 
events,  that  they  preferred  a  legal  settlement.  llet  the  W.  D.  Co. 
go  into  liquidation,  or  let  Mrs.  Colton  pAV  the  note  and  advance 
enough  to  pay  her  share  of  the  claimed  dencit  in  the  W.  D.  Co.  If 
you  insist  on  our  buying  you  out,  however,  we  will  only  do  it  on 
this  basis.  We  believe  these  estimates  of  value  are  fair,  and  we 
think  we  know  their  value  better  than  any  one;  but  if  you  think  dif- 
ferently, pay  up,  and  we  will  give  you  the  benefit  of  whatever  may 


Supplement.]  Oolton  v.  Stanpoed.  67 

hereafter  be  realized.     We  prefer  that  joa  shoald  keep  them  and 
pay  your  debta. 

From  Wilson's  point  of  view  it  was  evident  that  now  he  was  at 
the  point  of  surrender.  Bat  be  resolved  to  make  one  more  effort. 
Other  counselors  were  brought  in,  and  with  their  concurrence  and 
the  consent  of  Mrs.  Colton,  Tevis  was  employed;  evidently  not 
as  an  adviser,  although  Wilson  4;hereby,  no  doubt,  had  the  benefit 
of  Mr.  Tevis*s  knowledge  of  stocks  and  values.  He  was  an  able 
negotiator.  He  was  known  as  a  bold,  enterprising  and  successful 
speculator.  He  was  intimately  acquainted  with  the  railroads,  and 
was  a  man  of  great  wealth,  abundantly  able  to  pick  up  the  burden 
where  Colton  had  dropped  it,  and  carry  it  along  without  asking  any 
favors  from  the  defendants.  It  was  something,  apparently,  that 
such  a  man  should  learn  of  such  opportunities.  At  all  events,  Mr. 
Tevis  undertook  the  matter,  and  Wilson  had  the  benefit  of  his 
knowledge  and  judgment,  as  well  as  his  influence  and  active  aid. 
With  Tevis  the  same  style  of  negotiations  continued.  He  merely 
tried  to  persuade  them  from  their  values  and  induce  them  to  be  gen- 
erous, in  view  of  probable  gains  through  increase  in  market  values, 
or  to  alarm  them  with  the  prospect  of  long  litigation,  which  would 
embarrass  them  and  injure  the  standing  of  the  securities.  In  his 
evidence  he  relates  his  interview  with  defendants.  After  a  forcible 
and  plausible  argument  in  regard  to  the  charges  against  Colton,  he 
proceeds : 

''Beginning  with  the  Southern  Pacific  Bailroad,  and  going  on 
through  the  various  lists  of  items,  I  undertook  to  use  the  best  ar- 
guments that  suggested  themselves  to  me  to  enhance  the  value  of  these 
securities.  I  insisted  that,  though  they  claimed  the  Southern  Pacfio 
bonds  were  worth  only  sixty  cente  on  the  dollar,  that  under  their 
administration  and  what  they  would  do,  and  the  connecting  roads 
they  would  build,  the  fact  that  it  was  leased  to  the  Central  Pacific 
^  for  a  sum  of  money  which  enabled  them,  with  the  earnings  of  the 

road,  to  pav  the  interest  upon  the  bonds,  that  they  would  mtimately 
&id  it  for  their  interest  to  make  them  par.  That  it  was  a  very  large 
sum  of  money.  That,  controlling  the  Central  Pacific,  they  nad  it 
in  their  power  to  continue  to  pay  interest  upon  these  bonds;  that 
eveirthing  in  the  country  was  now  depressed;  that  there  was  no 
marKet  for  anything,  and  when  a  market  existed  they  would  not  only 
r  get  a  better  price  for  the  bonds,  but  they  would  undoubtedly  in  the 

)  end  be  able  to  create  a  market  for  the  various  stocks.     Upon  my 

ir  theory,  as  presented  to  these  gentlemen  for  the  purposes  of  the  ne- 

i  gotiation?,  the  assets  of  the  Western  Development  Company  were 

i  made  to  pay  its  debts,  and  legitimately,  as  I  contended,  left  in  the 

hands  of  Mrs.  Colton  the  dividend  that  had  been  declared.    *    *  * 
c;  **They,  of  course,  in  reply,  insisted  that  my  estimates  were  en- 

li  tirely  in  advance  of  actual  values.     That  this  was  a  fair  valuation  of 

\}i  this  property;  that  they  were  not  bound  to  go  on  and  ultimately 

f^  make  a  market  for  these  securities.     That  other  roads  were  being 

ill  built  in  competition  with  the  Central  Pacific,  and  the  whole  country  • 
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was  full  of  gloomy  prospects  j  that  under  existing  oiroumstanoes  they 
thought  they  had  placed  a  fair  valuation  upon  the  property;  and  that 
it  showed,  according  to  their  statement,  that  the  Western  Develop- 
ment Company  was  insolvent  and  they  would  do  nothing.  They 
said  they  preferred  that  Mrs.  Colton  should  respond  to  her  ol>- 
ligations;  that  she  should  pa^  what  should  be  found  to  be  due  from 
the  estate  on  the  note  of  a  million  dollars;  that  she  should  pay  what 
should  be  found  to  be  due  from  her  on  the  various  accounts  and  that 
she  should  contribute  what  was  necessary  to  carry  on  the  various  en- 
terprises in  which  they  were  engaged,  and  they  would  be  satisfied.  I 
insisted  that  they  knew  the  fact  to  be  that  she  was  comparatively 
without  means  for  all  these  various  purposes;  that  it  was  for  her  in- 
terest to  settle,  even  for  a  less  sum  man  she  would  make  out  of  the 
enterprise,  if  able  to  continue  it.  I  also  insisted  that  they  could 
not  afford  to  have  this  litigation  with  the  estate  of  one  of  tiieir  as- 
sociates, David  D.  Colton,  deceased;  that  it  would  be  eminently  pre- 
judicial to  themselves,  as  individuals,  and  to  all  the  enterprises  in 
which  they  were  engaged;  and  that  that  should  exercise  a  large  in- 
fluence upon  them  in  inducing  them  to  make  a  liberal  settlement 
with  a  woman;  that  otherwise  it  involved  a  litigation  in  which  pri- 
vate affairs  would  be  more  or  less  exposed,  and  in  which  there  would 
be  a  very  minute  investigation  into  all  their  enterprises  of  every 
kind,  personally  and  as  companies;  and  under  all  the  circumstances 
I  confessed  a  great  surprise  that  they  were  not  mlling  to  make  a 
very  liberal  concession,  even  over  and  above  what  they  thought  was 
rignt.  That  in  any  litigation  ihej  might  have,  undoubtedly  the 
woman  would  have  the  sympathies  of  the  public,  and  in  any  event 
it  would  be  very  protracted  and  embarrassing.  Therefore,  I  con- 
tended they  should  concede  her  the  dividend  and  consent  to  the 
proposition  which  Mr.  Wilson  had  made.  We  had  a  great  deal  of 
conversation  pro  and  con.  They  were  very  earnest  in  insisting  upcm 
adhering  to  their  values,  and  were  apparently  insensible  to  any  ap- 
peals, insisting  they  would  not  make  any  concessions  whatever.** 

So  he  tried  them  separately,  making  personal  appeals  to  each. 

This  is  a  very  graphic  and  concise  showing  of  the  character  of  the 
negotiations.  I  have  before  quoted  a  portion  to  show  what  weight 
was  given  to  the  estimates  of  values.  It  shows  as  well  how  both 
parties  appreciated  the  helplessness  of  Mrs.  Colton,  and  knew  that 
she  had  no  alternative  but  a  settlement.    It  shows  also  the  coercive 

Sower  in  the  hands  of  Mrs.  Colton,  should  she  select  to  take  Uie 
esperate  expedient  of  litigation.  It  apparently  meant  ruin  to  her, 
but  it  might  also  be  productive  of  disaster  to  them.  Sta^ering  as 
they  were  already  under  these  heavy  burdens,  they  could  not  afford 
this  additional  weight.  Litigation  would  injure  their  securities, 
perhaps  prevent  theit  sale,  and  would  embarrass  them  in  many  ways. 
These  considerations  seem  to  have  been  brought  home  very  forcibly 
by  Tevis. 

Still,  knowing  the  distress  of.  the  plaintiff  and  her  inability  to  go 
on  with  them,  tibey  insisted  that  she  should  perform  her  obligations 


Bapplement.]  Oolton  v.  Stanfokd.  69 

and  go  on  or  go  out  on  the  terms  proposed.  They  insisted  they 
were  not  bound  to  discount  the  future  of  these  securities  for  her, 
thus  giving  her  the  benefit  of  their  contemplated  enterprises  and  the 
expenditure  of  more  millions.  She  was  not  entitled  to  the  profits 
when  she  would  not  shBre  the  risks. 

Much  more  testimony  mi^ht  be  quoted  showing  how  the  parties 

at  the  time  understood  the  issues  between  them  and  how  they  re- 

'    garded  the  representations  made.    The  defendants  finally  consented 

to  improve  their  offer  by  adding  two  hundred  thousand  dollars  in 

Southern  Pacific  bonds,  and  this  was  accepted. 

One  more  citation  from  the  evidence,  giving  Mr.  Wilson's  reasons 
for  closing  with  the  offer,  will,  I  think,  complete  the  statement  of 
the  case  and  show  conclusively  the  motives  which  actuated  the 
plaintiff,  and  just  how  far  any  representation  or  threat  or  adverse 
pressure  affected  her. 

He  says :  "  They  asserted  a  series  of  c^ims  of  these  different 
companies  against  Oolton's  estate,   making  considerable  sums  of 
money.     Also,  these  gentlemen  held  this  note  of  General  Oolton  for 
a  large  portion  of  that  million  of  dollars,  secured  by  stock;  and,  of 
course,  (General  Oolton  was  interested  in  the  Western  Developement 
Company,  and  I  "came  to  the  conclusion,  on  investigation,  that  if 
these  gentlemen  were  to  rely  upon  their  legal  rights  in  the  matter, 
they  would  involve  the  estate  of  General  Oolton  in  insolvency.   That 
if  mey  prosecuted  that  note  when  it  became  due,  or  sold  the  secur- 
ities, that  there  would  be  no  purchaser  in  the  market  except  those 
fenflemen  themselves;  that,  in  this  market,  a  large  block  of  Oentral 
^acificBailroad  stock,  twenty  thousand  shares,  and  Southern  Pacific 
Bailroad  stock,  twenty  thousand  shares,  would  have  no  purchaser  at 
all,  except  themseles,  and  they  would  buy  it  in  at  just  such  prices 
as  they  chose,  and  thereby  leaving  a  large  deficit  in  the  balance 
due  on  the  million  dollar  note;  also,  that  when  the  Western  Develop- 
ment Oompanv's  affairs  came  to  be  settled  up  that  as  their  stock  and 
assets,  I  should  say,  consisting  veiy  largely  of  stock  and  bonds,  and 
there  would  be  no  purchasers  of  them  in  tne  market,  except  these 
gentlemen  themselves   ♦   *   *   *    they  would  be  enabled  to  ptir- 
chase  the  stock  and  bonds,  and  assets  generally,  of  the  W.  D.  Cfom- 
pany  at  their  own  prices,   and  without  competition  from  any  pur-* 
chaser  who  would  appear  publicly,  and  the  result  of  it  would  be 
that  the  institution  would  be  made  largely  insolvent;  that  the  insol- 
vency  of  the  estate  of  Oolton  would  result,  whether  the  claims 
against  the  estate  arising  from  the  alleged  discrepancies,  were  made 
good  or  not.    The  question  was,  whether  these  gentlemen  would 
prosecute,  as  against  Mrs.  Oolton,  these  claims;  and  I  considered  a 
great  deal  whewer  they  would  as  against  a  lady  who  had  lost  her 
husband,  their  former  partner,  whether  they  would  undertake  to 
rely  upon  their  legal  rights  and  pursue  their  legal  rights.      *    «    * 
I  believed  they  would,  and  their  justification  would  be  the  views 
that  Mr.  Huntington  asserted. 
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was  fall  of  gloomy  prospects;  that  under  existing  oiroomstanoes  they 
thought  they  had  placed  a  fair  valuation  upon  the  property;  and  that 
it  showed,  according  to  their  statement,  tnat  the  Western  Develop- 
ment Company  was  insolvent  and  they  would  do  nothing.  They 
said  they  preferred  that  Mrs.  Colton  should  respond  to  her  oli- 
ligations;  that  she  should  pa^  what  should  be  found  to  be  due  from 
the  estate  on  the  note  of  a  million  dollars;  that  she  should  pay  what 
should  be  found  to  be  due  from  her  on  the  various  accounts  and  that 
she  should  contribute  what  was  necessary  to  carry  on  the  various  en- 
teorprises  in  which  they  were  engaged,  and  they  would  be  satii^ed.  I 
insisted  that  they  knew  the  fact  to  be  that  she  was  comparatively 
without  means  for  all  these  various  purposes;  that  it  was  for  her  in- 
terest to  settle,  even  for  a  less  sum  than  she  would  make  out  of  the 
enterprise,  if  able  to  continue  it.  I  also  insisted  that  they  could 
not  afford  to  have  this  litigation  with  the  estate  of  one  of  uieir  as- 
sociates, David  D.  Oolton,  deceased;  that  it  would  be  emin^itly  pre- 
judicial to  themselves,  as  individuals,  and  to  all  the  enterprises  in 
which  they  were  engaged;  and  that  that  should  exercise  a  large  in- 
fluence upon  them  in  inducing  them  to  make  a  liberal  settlement 
with  a  woman;  that  otherwise  it  involved  a  litigation  in  which  pri- 
vate affairs  would  be  more  or  less  exposed,  and  in  which  there  would 
be  a  very  minute  investigation  into  all  their  enterprises  of  every 
kind,  personally  and  as  companies;  and  under  all  the  circumstances 
I  confessed  a  great  surprise  that  they  were  not  willing  to  make  a 
verv  liberal  concession,  even  over  and  above  what  thev  thought  was 
rignt.  That  in  any  litigation  ihej  might  have,  undoubtedly  the 
woman  would  have  the  sympathies  of  the  public,  and  in  any  event 
it  would  be  very  protracted  and  embarrassing.  Therefore,  I  con- 
tended they  should  concede  her  the  dividend  and  consent  to  the 
proposition  which  Mr.  Wilson  had  made.  We  had  a  great  deal  of 
conversation  pro  and  ocm.  They  were  very  earnest  in  insisting  upon 
adhering  to  tneir  values,  and  were  apparently  insensible  to  any  ap- 
peals, insisting  they  would  not  make  any  concessions  whatever.** 

So  he  tried  them  separately,  making  personal  appeals  to  each. 

This  is  a  very  graphic  and  concise  showing  of  the  character  of  the 
negotiations.  I  have  before  quoted  a  portion  to  show  what  weight 
was  given  to  the  estimates  of  values.  It  dhows  as  well  how  both 
parties  appreciated  the  helplessness  of  Mrs.  Oolton,  and  knew  that 
she  had  no  alternative  but  a  settlement.    It  shows  also  the  coercive 

Sower  in  the  hands  of  Mrs.  Colton,  should  she  select  to  take  the 
esperate  expedient  of  litigation.  It  apparently  meant  ruin  to  her, 
but  it  might  also  be  productive  of  disaster  to  them.  Sta^ering  as 
they  were  already  under  these  heavy  burdens,  they  could  not  afford 
this  additional  weight.  Litigation  would  injure  their  securities^ 
perhaps  prevent  theit  sale,  and  would  embarrass  them  in  many  ways. 
These  considerations  seem  to  have  been  brought  home  very  forcibly 
by  Tevis. 

Still,  knowing  the  distress  of  the  plaintiff  and  her  inability  to  go 
on  with  them,  uiey  insisted  that  she  should  perform  her  obligations 
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and  go  on  or  go  out  on  the  terms  proposed.  They  insisted  they 
were  not  bonnd  to  discount  the  future  of  these  securities  for  her, 
thus  giving  her  the  benefit  of  their  contemplated  enterprises  and  the 
expenditure  of  more  millions.  She  was  not  entitled  to  the  profits 
when  she  would  not  shBre  the  risks. 

Much  more  testimony  mi^ht  be  quoted  showing  how  the  parties 
at  the  time  understood  the  issues  between  them  and  how  they  re- 
garded the  representations  made.  The  defendants  finally  consented 
to  improve  their  offer  by  adding  two  hundred  thousand  dollars  in 
Southern  Pacific  bonds,  and  this  was  accepted. 

One  more  citation  from  the  evidence,  giving  Mr.  Wilson's  reasons 
for  closing  with  the  offer,  will,  I  think,  complete  the  statement  of 
the  case  and  show  conclusively  the  motives  which  actuated  ihe 
plaintiff,  and  just  how  far  any  representation  or  threat  or  adverse 
pressure  affected  her. 

He  says:  ''They  asserted  a  series  of  c^ims  of  these  different 
companies  against  Colton's  estate,  making  considerable  sums  of 
money.  Also,  these  gentlemen  held  this  note  of  General  Colton  for 
aln^e  portion  of  that  million  of  dollars,  secured  by  stock;  and,  of 
course.  General  Oolton  was  interested  in  the  Western  Developement 
Company,  and  I  "came  to  the  conclusion,  on  investigation,  that  if 
these  gentlemen  were  to  rely  upon  their  legal  rights  in  the  matter, 
they  would  involve  the  estate  of  General  Colton  in  insolvency.  That 
if  mej  prosecuted  that  note  when  it  became  due,  or  sold  the  secur- 
ities, that  there  would  be  no  purchaser  in  the  market  except  those 
fentlemen  themselves;  that,  in  this  market,  a  large  block  of  Central 
^acific  Railroad  stock,  twenty  thousand  shares,  and  Southern  Pacific 
Railroad  stock,  twen^  thousand  shares,  would  have  no  purchaser  at 
all,  except  themseles,  and  they  would  buy  it  in  at  just  such  prices 
as  ihey  chose,  and  thereby  leaving  a  large  deficit  in  the  balance 
due  on  the  million  dollar  note;  also,  that  when  the  Western  Develop- 
ment Oompanv's  affairs  came  to  be  settled  up  that  as  their  stock  and 
assets,  I  should  say,  consisting  very  largelv  of  stock  and  bonds,  and 
there  would  be  no  purchasers  of  them  in  the  market,  except  these 
gentlemen  themselves  ♦  ♦  «  *  they  would  be  enabled  to  pur- 
chase the  stock  and  bonds,  and  assets  generally,  of  the  W.  D.  Cfom- 
pany  at  their  own  prices,  and  without  competition  from  any  pur-* 
chaser  who  would  api>ear  publicly,  and  the  result  of  it  would  be 
that  the  institution  would  be  made  largely  insolvent;  that  the  insol- 
vency of  the  estate  of  Colton  would  result,  whether  the  claims 
against  the  estate  arising  from  the  alleged  discrepancies,  were  made 
good  or  not.  The  question  was,  whether  these  gentlemen  would 
prosecute,  as  against  Mrs.  Colton,  these  claims;  and  I  considered  a 
great  deal  whether  they  would  as  against  a  lady  who  had  lost  her 
husband,  their  former  partner,  whether  they  would  undertake  to 
rely  upon  their  legal  rights  and  pursue  their  legal  rights.  «  ^^  * 
I  believed  they  would,  and  their  justification  would  be  the  views 
that  Mr.  Huntington  asserted. 
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'^  Havisg  come  to  that  oonclusion,  I  belieyed,  at  the  time,  tmless 
Mrs.  Golton  made  this  settlement,  she  would  be  involved  in  insol- 
vency; and  to  save  her  from  that,  and  at  the  same  time  to  save  any 
Sublic  investigation  of  these  charges  against  Mr.  Colton,  and  the 
ifficulty  of  proof  I  saw  in  the  way,  while  the^  could  make  a  prima 
fade  case  and  throw  the  burden  on  us  of  explaining  them,  I  believed 
it  would  be  much  better  for  her  to  accept  the  settlement."  After- 
wards, being  asked  if  the  presentations  of  the  claims  to  the  execu- 
trix for  allowance  would  not  have  embarrassed  them,  and  if  he  did 
settle  then  to  avoid  this,  he  says : 

''This  thing  had  just  as  well  be  settled  then  as  afterwards;  the 
time  had  arrived  to  say  yes  or  no.  Yes  ended  it;  no  was  litigation. 
The  time  had  arrived.  I  had  negotiated  until  I  had  run  myself  out. 
Mr.  Tevis  was  called  in.  Mr.  Tevis,  Mr.  Huntington  and  these  gen- 
tlemen could  act  quickly  or  never.  There  was  no  sense  in  the  pro- 
longation of  it.     The  time  was  ripe  for  ves  or  no. 

''  Ques. — ^And  the  non-presentation  of  these  claims  was  a  consum- 
mation that  you  desired  ? 

^'Ans. — Why,  of  course,  if  we  could  make  the  settlement  why  let 
the  case  go  on  the  public  record  ?  Why  let  it  go  abroad,  if  I  could 
make  a  settlement  ?  It  was  time  to  make  a  settlement.  We  made  it 
or  did  not  make  it.     Why  should  we  delay  it  ? 

"  Ques. — Well,  you  had  been  delaying  it  for  ten  months  ? 

''Ads. — And  we  had  all  exhausted  ourselves  over  it.  I  had  spent 
more  time  over  it  than  I  have  done  in  lawsuits  where  I  had  gained 
twenty  thousand  dollars.  I  had  exhausted  myself  and  tired  myself 
out.  I  sacrificed  my  private  interests  and  had  worn  myself  out.  I 
had  abused  these  people  to  the  extremity  almost  of  fighting  person- 
ally. The  thing  had  ended.  There  is  an  end  to  everything.  The 
time  was  ripe  to  consummate  it  one  way  or  another.  I  was  prepared 
to  take  their  favorable  answer  or  go  into  a  fight.  There  was  no  sense, 
no  object,  no  purpose  in  longer  delay." 

These  statements  from  these  two  witnesses,  both  of  whom  were 
acting  for  the  plaintiff,  constitute  most  important  testimony.  They 
show  us,  as  near  as  was  possible,  the  parties  face  to  face,  and  almoat 
lay  bare  to  our  view  their  secret  thoughts  and  motives.  They  show 
quite  plainly: 

That  the  parties  were  not  acting  under  the  influence  of  any  rela- 
tion of  trust  or  confidence. 

That  the  valuations  were  matter  of  controversy  all  the  wm 
through,  and  were  put  forward  as  a  statement  favorable  to  defend- 
ants, and,  as  such,  maintained  by  them  and  controverted  by  the 
plaintiff. 

That  the  charges  against  Golton  affecting  his  reputation,  while 
deeply  regretted  and  resented  by  Wilson,  were  always  held  as  sub- 
ordinate to  the  main  question  of  the  interest  of  plaintiff. 

That  in  the  judgment  of  Wilson  there  had  been  sufficient  investi- 
gation of  the  affairs  of  the  corporations,  and  that  he,  therefore,  did 
not  care  for  further  time. 
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That  he  was  thorouffhly  oonvinced  that  she  oonld  not  discharge 
Golton's  obligations  and  go  on  with  the  railroad  business,  and  there- 
fore most  compromise  on  some  terms  or  become  insolvent. 

That  the  defendants  well  knew  her  inability  to  pay  up  or  go  on; 
yet,  when  importuned  for  a  settlement  and  to  purchase  her  interest, 
always  took  the  ground  that  they  did  not  wish  to  compromise  or 
buy  her  out,  but  insisted  that  she  should  pay  up  and  contribute  her 
share,  but  indicated  a  willingness  to  buy  her  out  at  certain  prices 
and  on  certain  terms,  believing  that  her  refusal  to  comply  with  their 
terms  meant  insolvency  for  her. 

Also,  that  it  was  understood  that  if  Mrs.  Colton  were  to  take  the 
desperate  alternative  of  refusing  to  compromise  on  their  terms,  while 
it  meant  certain  ruin  to  her  it  also  meant  great  loss  to  them;  far 
short  of  ruin,  probably,  yet  so  great  and  certain  as  to  cause  us  to 
doubt,  not  to  use  a  stronger  word,  the  sincerity  of  their  oft-repeated 
protestations  that  thdy  did  not  wish  to  buy  her  out. 

It  also  shows  that  it  was  then  anticipated  by  both  parties  that  if 
the  defendants  could  ride  the  storm,  as  it  was  confidently  believed 
they  could,  and  hold  on  for  brighter  d^s,  they  could  and  would 
realize  much  more  for  the  assets  of  the  W .  D.  Co.  than  they  were 
valued  at  in  Exhibit  E. 

Now,  the  question  arises,  if  these  are  the  true  facte,  and  the  plaint- 
iff was  induced,  or  rather  compelled,  to  execute  the  impeached  con- 
tract by  the  stress  of  the  circumstances  I  have  mentioned,  does  it 
make  a  case  of  undue  influence  or  adverse  pressure,  which  renders 
it  optional  with  the  plaintiff  to  rescind  ?  The  circumstances  are  cer- 
tainly capable  of  being  stated  in  such  a  way  as  to  have  a  very  ugly 
look  for  the  defendants. 

It  may  be  said  that  they  were  insincere  when  they  pretended  they 
did  not  wirfi  to  purchase  her  interest,  and  that  they  abstained  from 
other  pressure  because  they  knew  that  her  necessities  made  them 
masters  of  the  situation.  That  their  indifference  was  assumed  to 
drive  her  to  despair  and  absolute  surrender,  knowing  that  she  could 
but  realize  that  litigation  at  that  time  meant  insolvency  for  her. 
However  valuable  her  stock  in  the  various  corporations  and  the  bonds 
obtained  under  the  dividend  might  really  be,  if  she  were  able  to  hold 
them,  they  knew  that  she  could  not  hold  them,  but  must  surrender 
them  to  pay  her  indebtedness  to  themselves  at  any  price  they  chose 
to  fix  for  them;  or,  in  other  words,  although  her  property  might  pos- 
sess great  value,  yet  as  no  one  would  buy  it  or  loan  upon  it,  because 
it  had  no  market  value,  and  also  because  its  future  value  would  de- 
pend largely  upon  their  future  management,  a  purchaser  not  having 
really  a  voice  in  ite  nlanagement,  because  of  the  agreement  between 
themselves  to  act  together,  therefore,  she  was  completely  at  their 
mercy.  That  they  did  purchase  at  their  own  terms,  and  within  a  few 
months  were  able  to  realize  a  profit  of  many  hundred  per  cent  upon 
the  trade.  Notwithstanding  her  known  distress  and  inability  to  dis- 
charge Colton 's  obligations,  they  stood  upon  their  cold  rights  as  the 
alternative  to  their  offer;  and  counsel  has  used,  with  reference  to  this 
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sitnation^  most  expressive  langaage,  when  he  says:  ''Tis  Arctic 
weather  when  Huntington  stands  on  his  cold  rights.*' 

I  know,  of  course,  that  the  situation  may  be  yery  differently  stated; 
but  I  have  sought  to  show  the  circumstances  of  alleged  oppression 
as  strongly  for  the  plaintiff  as  possible.  Now,  if  the  legal  positious 
assumed  by  plaintiff's  counsel  be  in  all  respects  sustained,  and  the 
relation  of  the  parties  be  held  to  be  fiduciary,  it  may  be  that  these 
eiTOumstances  would,  of  themselyes,  authorize  a  rescission  of  the 
oontract;  but,  unless  there  did  exist  some  such  relation,  cold  rights 
are  controlling  matters  in  courts  of  justice.  It  seems  to  me  the 
simple  question  is,  did  they  take  grossly  oppressive  and  unfair  ad- 
vtotages  of  her  necessities  or  distress;  there  was  no  weakness,  at 
least  no  mental  weakness,  on  the  part  of  plstintiff.  She  did  not 
rely  upon  the  defendants.  She  did  not  think  that  she  had  a  right 
to  rely  upon  them  as  her  trustees;  and  she  knew  that  the  terms  pro- 
posed were  unfair  and  oppressive.  She  believed  they  were  robbing 
tier.  She  had  able  and  faithful  advisers;  there  was  no  concealment 
or  lack  of  disclosure,  and  no  misrepresentation,  save  with  reference 
to  the  one  hundred  and  sixly-eight  shares  of  B.  M.  0.  &  I.  stock,  of 
which  I  have  spoken.  There  were  no  threats  which  could  or  did 
induce  her  to  execute  the  contract.  It  becomes  very  necessary  to 
inquire  whether  th^re  was  gross  inadequacy  of  consideration  for  the 
compromise. 

Here,  as  I  have  already  had  occasion  several  times  to  repeat,  it  is 
very  difficult  to  judp^e  the  transaction,  as  should  be  done,  as  matters 
then  stood.  It  is  veiy  difficult  to  consider  the  question  without,  to 
Bome  extent,  regarding  it  in  the  light  of  after  events.  It  requires  a 
great  effort  to  place  ourselves  in  the  position  the  parties  then  occu- 
pied, and  look  upon  the  prospects  andpossibilities  and  uncertainties, 
as  they  did,  and  in  reason  must  have  regarded  them.  We  are  prone 
to  hold  the  defendants  responsible  for  the  gift  of  prophecy. 

The  proi>erties  are  all  of  a  class  that  are  veiy  fluctuating  and 
uncertain  in  their  values,  even  after  a  market  value  has  been  ascer- 
tained by  actual  sales.  This  is  strikingly  shown  here  from  the  fact 
that  Central  Pacific  stock  at  one  time,  as  shown  by  the  evidence, 
was  selling  at  such  a  rate  that  the  defendants  could  then  apparently 
have  realized  a  profit  on  the  twenty  thousand  shares  of  Oentral 
alone,  which  belonged  to  Oolton's  estate,  after  paying  the  note  of 
about  three-quarters  of  a  million  of  dollars.  Wilson,  after  maidng 
inquiries,  concluded  that  if  this  stock  were  then  sold,  together  with 
an  equal  amount  of  Southern  Pacific  stock,  it  would  lack  at  least  a 
half  millioD  of  paying  the  note.  Before  the  trial  dosed,  it  was 
stated  in  court  that  it  was  again  selling  at  a  rale  which  would  have 
left  a  deficit  on  the  note.  Indeed,  while  the  case  was  on  trial,  June 
27,  1884,  the  plaintiff  presented  to  the  court  her  affidavit  to  the 
ethct  that  the  defendants  were  on  the  brink  of  insolvency,  notwitii- 
standing  the  great  values  attributed  to  these  securities,  and  without 
apparent  reverse  or  disaster,  except  the  existence  of  one  of  tiiose 
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paidos -which  seem  almost  periodioall J  to  convalse  the  oommeroial 
world. 

But  it  is  interesting  on  this  question  of  adeqnaoy  to  inquire  how 
a  market  was  made  for  these  secarities.  The  most  important  item 
of  this  i^ecies  of  property  consisted  of  Bonthern  Pacific  bonds. 
^e  plaintiff  claims  they  were  worth  ninety  cents,  because  they  were 
taken  at  that  rate  by  defendants  themselves  from  themselves,  to  pay 
their  own  debts  to  the  sinking  fund,  and  because  of  a  few  sales  now 
and  then,  at  least  apparently,  on  the  stock  board.  Yet,  a  few 
weeks  before  Oolton's  death,  he  consented  to  let  the  W.  D.  Oo.  offer 
Stanford  sixty-five  cents  for  the  three  million  dollars  of  them.  It 
is  impossible  that  they  should  have  offered  Stanford  less  than  mar- 
ket value,  if  it  had  any,  or  much  less  than  the  value  which  the  par- 
ties themselves  deemed  then  a  fair  price.  If  there  had  been  a 
market  value  of  ninety  cents,  it  would  be  equally  absurd  to  suppose 
ihej  would  have  made  the  arrangement  they  did  with  Bpeyer  &  Oo. 
There)  had  been  some  talk  with  Spey^  &  Oo.  before  the  compromise 
about  tmdertaking  to  sell  these  bonds,  but  no  definite  arrangement 
was  made  until  long  after.  It  was  said  that  Speyer  &  Oo.  stood  so 
well  witib  investors  that  any  security  they  undertook  to  sell  found 
purchasers.  The  defendants  had  long  been  endeavoring  to  induce 
this  firm  to  undertake  the  sale  of  these  bonds,  but  did  not  succeed 
until  January  28,  1880.  By  that  time  the  new  constitution  had  gone 
into  operation  and  confidence  was  restored.  Speyer  &  Oo.  then 
agreed  to  purchase  one  million  dollars  of  these  bonds.  But  to 
induce  them  to  purchase,  the  defendants  gave  them  an  option  of 
nine  millions  more  at  higher  fixed  rates.  This  option  is  shown  by 
testimony  of  the  experts  to  have  had  a  market  value  of  several 
hundred  thousand  dollars.  Defendants  agreed  not  to  sell  for  one 
year  any  of  these  bonds  to  any  one  except  Speyer  &  Oo.  Also,  to 
procure  a  lease  from  the  Oentral  Pacific  for  five  years,  which  should 
DC  extended  five  years  longer,  unless  in  the  meantime  they  made  a 
connection  between  the  Southern  Pacific  and  the  eastern  system  of 
Toads,  and  that  the  rentals  should  continue  to  be  sufficient  to  pay 
the  interest  on  the  bonds.  Nothing  could  show  better  than  the 
onerous  conditions  of  this  contract  how  difficult  it  was,  even  in  the 
improved  condition  of  the  times,  to  sell  these  securities;  also,  the 
importance  to  d^endants  of  an  early  completion  of  their  projected 
ejnstem  of  railways,  so  as  to  connect  with  the  eastern  system;  and 
liow  much  the  value  of  what  they  then  had  depended  upon  their 
ability  to  go  on  with  these  schemes;  and  it  illustrates  the  dependence 
of  all  the  values  upon  the  Oentral  Pacific. 

And  lastly,  to  repeat,  it  proves  conclusivelv  that  at  that  time  these 
Southern  Pacific  bonds  had  not  a  market  value  of  ninety  cents,  or 
even  eighty-five  cents  on  the  dollar.  Of  course,  the  defendants 
never  were  able  to  sell  all  the  securities  at  the  rates  they  had  been 
able  to  create  for  some  of  them  by  carefully  nursing  and  manipulating 
Hxe  market.  In  the  beginning  they  had  them  all.  Their  coffers  were 
full  of  them;  and  the  question  was  how  many  the  market  would  take 
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at  remanerative  rates.  And  when  these  bonds  were  all  sold,  it  is 
fair  to  remember,  particularly  in  view  of  the  guarantee  which  formed 
part  of  the  consideration  of  tiie  compromise,  that  in  a  certain  sense 
they  were  but  their  own  paper.  Under  our  law,  as  they  owned  all 
the  stock,  they  were  individually  liable  for  all  the  bonds.  Of  course, 
if  the  roads  were  wisely  pi^ojected  and  built,  they  may  well  have 
been  worth  much  more  than  the  cost  of  construction;  but,  never- 
theless, it  was  a  very  serious  matter  to  be  compelled,  in  order  to 
gain  this  profit,  to  guarantee,  in  the  face  of  threatened  competition, 
the  success  of  each  one  of  these  many  railroad  enterprises. 

But  in  what  way  did  the  defendants  use  their  position  as  directors 
or  trustees  to  gain  any  advantage  from,  or  over,  the  {)laintifr?  Thev 
were  creditors  of  the  estate;  it  was  not  unlawful  or  immoral  to  col- 
lect their  debt.  From  the  fear  that  the  debt  would  be  collected 
came  all  the  apprehensions  of  Wilson.  That  alone  would  involve  the 
estate  in  insolvency.  The  apprehensions  of  Wilson  and  the  plaintiff 
were  caused  by  their  knowledge  of  the  situation.  No  act  ot  the  de- 
fendants induced  these  fears,  unless  the  representations  as  to  values 
may  have  had  that  effect;  and  that  matter  I  have  sufficiently  dis- 
cussed.   There  was  no  threat  in  regard  to  the  collection  of  the  note. 

The  most  that  could  be  claimed  on  this  score  from  the  evidence 
is,  that  when  told  that  she  could  not  meet  the  maturing  obligations, 
they  still  expressed  a  wish  to  have  the  debt  paid.  It  is  said  that 
if  they  permitted  the  impression  to  exist  and  to  have  its  weight,  it 
is  the  same  in  effect  as  though  caused  by  them.  In  some  cases 
this  may  be  so,  but  it  cannot  be  so  here.  Mrs.  Col  ton,  in  the  begin- 
ning, and  before  any  representation  had  been  made  or  any  contro- 
versy arose,  determined  to  go  out.  In  this  resolution  she  and  her 
counsel  never  wavered.  They  determined  that  defendants  should 
buy  her  out  for  a  fixed  sum,  and  that  she  should  be  free  from  all 
responsibility  for  indebtedness  or  complications.  The  defendants 
simply  said,  whether  sincere  or  not,  "  we  don't  wish  to  buy."  She 
and  Wilson  insisted.  Whether  the  defendants  were  sincere  or  not, 
what  right  had  she  to  insist  after  they  had  declined  to  deal?  I  can- 
not see  what  difference  it  can  make  as  to  the  motive,  if  the  conduct 
be  unexceptionable.  As  a  matter  of  fact,  they  did  just  what  the^ 
had  a  right  to  do.  They  opened  their  books  to  her,  directed  their 
employees  to  afford  every  aid.  They  did  not  urge  her  to  sell.  They 
did  not  represent  to  her  that  she  oaght  to  selT.  On  the  contrarv, 
they  advised  her  to  retain  her  property,  and  promised  to  do  the 
best  they  could  for  her  if  she  would.  But  I  do  not  see  where  the 
wrong  would  be  if  thej  had  insisted  that  their  debt  be  paid.  What 
was  there  in  this  relation  which  could  prevent  them  from  insisting 
that  Col  ton's  obligation  should  be  discharged?    If  the  debtor  is 

{)Oor  and  unable  to  pay,  must  the  creditor,  therefore,  refrain  from 
oreclosing  the  securitv?  They,  in  effect,  finally  said:  We  desire 
our  legal  rights,  and  to  Lave  a  legal  settlement,  but,  if  you  are  unable 
to  do  better,  we  will  do  so  and  so.  She  had  her  legal  adviser,  and 
was  fully  informed  of  her  legal  rights.  It  was  not  the  fault  of  the 
defendants  that  Colton  had  undertaken  to  carry  a  burden  that  was 
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beyond  his  strength.  This  was  their  misfortune  as  well  as  the 
plaintiff's.  To  render  her  property  available,  required  the  expendi- 
ture of  more  millions,  and  the  assumption  of  great  responsibilities. 
l%e  defendants  were  not  bound  to  do  this  for  her,  and  she  cannot 
now  claim  inadequacy  of  price  because  she  had  not  been  able  to  ob- 
tain profits  which  she  had  no  right  to  expect,  except  by  large  expen- 
ditures and  risks. 

The  real  grievance  seems  to  be  that  they  would  not  buy  her  out 
and  pay  what  she  considered  f  uU  value.  She  assumes  all  the  time 
that  it  was  their  duty  to  buy,  and  upon  this  proposition,  to  a  great 
extent,  the  case  seems  to  turn;  and  on  this  assumption,  or  that  they 
were  urging  her  to  sell,  their  conduct  is  judged.  I  do  not  intend 
to  enter  minutely  into  the  question  as  to  what  the  plaintiff  received 
for  the  property  she  transferred.  It  is  well  to  remember,  however, 
that  she  was  not  forced  to  retire  from  this  controversy  a  pauper. 
She  was,  of  course,  relieved  from  the  immense  debts,  one  of  which 
at  least  was  admitted,  and  which  her  assets  then  seemed  insufficient 
to  pay.  From  the  estate,  which  Wilson  thought,  and  apparently 
justly  thought,  would  be  entirely  swept  away  if  the  defendants 
simply  refused  to  buy,  she  saved,  according  to  the  estimate  of  coun- 
sel, which  seeps  reliable,  more  than  five  hundred  thousand  dollars 
in  property,  wfth  a  guarantee  to  the  extent  of  the  individual  estates 
of  all  the  defendants  against  the  immense  liabilities  and  complica- 
tions of  the  railroad  business. 

Oounsel  have  attempted  to  belittle  this  last  consideration,  but  I 
confess  I  regard  it  of  very  great  importance.  Her  affidavit  filed  or 
presented  in  June,  already  referred  to,  shows  the  riskv  business 
they  were  engaged  in,  and  the  evidence  demonstrates  that  Oolton 
waJfked  with  them  over  the  same  slippeir  ground.  Oolton  had  ex- 
pressly covenanted  to  stand  With  them  and  share  the  liabilities  which 
they  had  incurred  for  the  Contract  and  Finance  Company  before  he 
became  their  assistant.  They  were  individually  liable  for  all  the 
bonds,  amounting  with  the  floating  debt  to  perhaps  a  hundred  and 
fifty  millions.  Other  liabilities  to  a  fearful  amount  are  indicated  in 
the  affidavit. 

But  it  is  unnecessary  to  speak  of  the  complications  and  liabilities 
of  this  immense,  intricate  and  hazardous  business.  Olearly,  one 
coidd  well  afford  to  get  out  of  such  business  with  very  mucn  less 
than  the  great  expectations  of  profit  which  were  attended  with  such 
untold  risks.  Such  perilous  business,  with  its  glitter  and  power, 
may  suit  some  persons,  and  the  hope  it  holds  out  of  colossal  for- 
tunes may  tempt  others.  The  defendants  probably  delight  in  these 
exciting  though  dangerous  ways,  ^^  floating,"  to  borrow  a  somewhat 
slang  expression,  *'  upon  the  circumstance  of  the  occasion,  trusting 
to  the  sublimity  of  luck."  But  if  one  of  these  bold  adventurers 
were  to  attempt  to  sell  out  and  retire  with  his  millions,  with  such  a 
guarantee  against  the  hazards  of  the  expedients  by  which  he  had  ac- 
cumulated them,  he  would  find  his  many  millions  in  expectancy, 
and  not  a  few  of  those  apparently  in  hand,  vanishing  like  the  base- 
less fabric  of  a  vision.    The  guarantee  will  be  found  the  greatest 
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difficulty.  He  oould  not  begin  to  touch/ on  such  terms,  the  market 
▼alue. 

TaJuDg,  therefore,  the  circumstances  of  this  case,  and  remember- 
ing that  tixe  sale  was  made  at  a  period  of  unparalleled  depression  in 
the  prices  of  ever;^  species  of  properti^  and  of  yeiy  great  gloom 
throughout  the  business  world,  and  in  the  fear  almost  of  a  commu- 
nistic uprising  in  California;  that  it  was  a  lump  settlement  of  a  vast 
uncertainty,  made  with  full  knowledge  of  both  sides;  that  the 
subject  matter  was  of  most  uncertain  value,  depending  upon  future 
events,  of  which  each  party  undertook  to  judge  for  himself;  and 
particularly  that  the  defendants  assented  after  repeated  importuni- 
ties of  the  plaintiff,  I  must  decline  to  find  that  the  consideration  was 
inadequate.  The  plaintiff  had  competent  and  faithful  advisers. 
They  had  examined  the  condition  for  months.  Every  avenue  of  in- 
formation was  thrown  open  to  them.  They  did  examine  for  them- 
selves. It  does  not  prove  inadequacy  if  afterwards,  when  business 
generally  had  improved,  that  they  were  able  to  make  great  gains  from 
the  property,  especially  when  these  ^ins  were  in  great  part  the  result 
of  further  large  expenditures  and  risks  on  the  part  of  defendants. 

My  attention  has  been  called  to  an  allegea  difference  between 
section  2,228  of  the  civil  code,  in  regard  to  the  conduct  of  trustees, 
and  section  1,668,  in  regard  to  frauds.  In  matters  of  trust  it  is  said 
that  the  slightest  misrepresentation  or  adverse  pressure  is  prohib- 
ited, while  in  cases  of  fraud  it  must  appear,  to  warrant  relief,  that  the 
consent  would  not  have  been  given  but  for  the  fraud,  undue  influence, 
etc.  But  I  see  no  difference.  True,  by  section  2,228,  it  may  be 
claimed  that  the  slightest  misconduct  is  forbidden;  but  it  only  for- 
bids, in  terms,  the  trustee  to  gain  an  advantage  by  such  means. 
This  puts  it  on  the  same  plane,  as  no  doubt  it  was  intended  to  be, 
with  section  1,568.  The  question  here,  too,  is^  did  he  gain  the  ad- 
vantage by  the  use  of  adverse  pressure? 

I  ma^  as  well  say  here,  that  I  do  not  at  all  accept  the  proposition 
that  Wilson  was  ignorant  of  any  fact  or  circumstance  from  wnich  at- 
torneys now  seek  to  show  a  fiduciary  relation  between  Col  ton  and 
his  associates.  He  had  been  intimate  with  the  management  of  these 
railroad  enterprises  almost  from  their  inception.  For  years  he  bad 
been  the  regular  retained  legal  adviser  of  all  the  corporations  and  of 
the  associates  in  their  management  of  them,  including  tke  Contract 
and  Finance  Company  and  the  Western  Development  Company.  He 
ispeaks  in  his  testimony  of  what  he  had  always  understood  with  ref- 
erence to  those  companies.  Counsel  delight  to  compare  his  inti- 
macy with  Colton  to  the  friendship  between  David  and  Jonathan. 
When  Colton  entered  upon  the  discharge  of  new  duties  in  these 
important  affairs,  Wilson  was  already  familiar  with  the  manner  of 
doing  business,  and  was  Colton's  cUter  ego.  Colton  had  a  right  to 
confide  all  these  matters  to  Wilson,  for  Wilson  was  then  the  confi- 
dential adviser  with  reference  to  all  the  business,  with  a  salai^ 
larger  even  than  Colton's.  He  knew  how  they  transacted  their  busi- 
ness, and  that  they  were  co-operating  with  each  other  to  get  control 
of  a  system  of  roads. 
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I  have  expressed  my  belief  that  he  knew  of  the  agreement  under 
which  Golton  was  allowed  to  retain  his  share  of  the  dividend  whioh 
he  had  caused  to  be  improperly  made.  Indeed,  the  compromise 
itself  shows  that  all  parties  thoroughly  understood  the  relation  of 
the  defendants  to  these  various  corporations.  It  takes  for  granted  the 
extent  of  defendants'  interest  and  control.  Wilson  could  hardly  have 
taken  the  first  step  in  finding  out  Colton's  interests,  without  discov- 
ering the  relations. 

There  would  have  been  no  sense  even  in  attempting  to  obtain  a 
settlement  with  the  individual  defendants,  or  insisting  upon  their 
buying  her  out,  unless  he  already  knew  of  their  association  and  pe- 
culiar relation.  The  whole  proceeding  in  regard  to  the  negotiation 
seems  absurd  if  Wilson  did  not  know  of  other  relations  between  the 
parties  than  the  ordinary  relations  of  stockholders  in  the  same  cor- 
poration. 

And  then  Wilson  testifies  that  he  looked  up  the  question  of  the 
effect  the  death  of  a  co-adventurer  would  have  upon  the  right  of 
his  estate  to  the  fruits  of  incomplete  ventures,  his  contribution  being 
largely  personal  service.  He  satisfied  himself  that  Colton's  rights, 
were  not  lost  because  he  died  before  the  end  of  the  period  for  which 
they  had  contracted  to  co-operate  in  these  enterprises. 

He  speaks  of  the  associates  as  partners,  as  members  of  a  firm;  and 
Mrs.  Colton  represents  him  as  saying  one  partner  could  not  steal 
from  the  other.  Contract  A  was  in  his  hands,  and  of  course  he 
knew  of  the  pledge  of  stock  and  the  terms,  including  the  right  to 
draw  out  aproportion,  as  payments  should  be  made  on  the  note. 
Certainly  Wilson  did  know  all  the  facts  which  cotdd  evidence  a 
fiduciary  relation  between  the  parties. 

There  was,  however,  a  misrepresentation  in  regard  to  the  four 
hundred  and  eight  shares  of  the  B.  M.  C.  <&  I.  Company's  stock,  to 
the  extent  of  one  hundred  and  sixty-eight  shares,  valued  at  sixteen 
thousand  eight  hundred  dollars.  I  am  not  sure  that  this  matter 
might  not  be  adjusted  without  interfering  with  the  contract  of  com- 
promise. This  18  the  only  part  of  the  whole  transaction,  apparently, 
which  the  parties  supposed  they  were  settling  on  accurate  knowle^e. 
There  are,  I  think,  some  precedents  which  would  justify  the  court 
in  rectifying  this  mistake  without  disturbing  the  compromise  in 
either  respect;  but  at  all  events,  it  seems  to  me  plain  that  this  is  not 
sufficient  to  justify  a  decree  of  cancellation  of  a  compromise  of  these 
Ixcge  claims.  It  is  impossible  to  find  this  to  have  been  an  inten- 
tional misstatement.  In  most  respects,  the  legal  effect,  if  it  be  only 
Bsi  unwarranted  assertion  of  a  fact,  which  turns  out  not  to  be  true,  is 
the  same.     Still  they  are  not  in  all  respects  the  same. 

An  unwairranted  assertion,  believed  to  be  true,  though  on  insuffi- 
cient grounds,  and  which  actually  misleads,  cannot  characterize  a 
transaction  as  a  deliberate  fraud.  I  think  Uie  defendants  believed 
themselves  masters  of  the  situation  on  other  grounds,  and  for  this, 
if  not  for  better  reasons,  disdained  to  mislead,  deceive  or  conceal. 

The  misrepresentation  caused  a  loss  to  Mrs.  Colton  of  sixteen 
thousand  eignt  hundred  dollars.    Perhaps  her  situation  was  such. 


78  West  Coast  Befobteb.      '       [Supplement. 

however,  at  the  time,  that  Wilson  concluded  that  it  would  do  no  good 
unless  he  could  satisfactorily  explain  away  charges  of  appropriating 
one  hundred  and  eighty-one  thousand  dollars.  In  comparison  with 
these  fiRures,  the  sum  inyolved  in  this  unwarranted  assertion  is 
small.  But  I  think,  on  general  principles,  in  a  matter  of  such  mag- 
nitude as  this,  such  a  mistake  or  misrepresentation  would  not  justify 
setting  aside  the  agreement;  especially  where,  as  here,  expenditures 
have  been  made  by  the  defendants,  on  the  faith  of  the  agreement, 
which  have  materially  enhanced  the  value  of  the  property  involved 
in  the  litigation. 

The  main  fact,  after  all,  is  the  unfortunate  time  in  which  the 
compromise  was  made,  and  the  better  times  which  came  so  soon 
afterward.  Beally,  I  can  find  no  other  discovery  which  has  been 
made  by  the  plaintiff  since  the  compromise,  calculated  to  show  the 
unfairness  of  that  transaction.  It  seems  hard  to  think  that  they 
made,  or  might  have  made,  so  much  out  of  it,  in  so  short  a  time; 
profits  which  possibly  she  might  have  realized  could  she  have  held 
on  a  few  months  longer.  Oonceming  this,  however,  I  have  already 
said  enough. 

The  power  to  cancel  a  contract  is  a  most  extraordinary  power.  It 
is  one  which  should  be  exercised  with  great  caution,  nay,  I  may  say, 
with  great  reluctance,  unless  in  a  clear  case.  A  too  free  use  of  this 
power  would  render  all  business  uncertain,  and,  as  has  been  said, 
make  the  length  of  a  chancellor's  foot  the  measure  of  individual 
rights.  The  greatest  liberty  of  making  contracts  is  essential  to  the 
business  interests  of  the  country. 

In  general,  parties  must  Iook  out  for  themselves.  Each  is  sap- 
posed  to  know  what  is  best  for  himself,  and  neither  will  be  released 
on  tiiis  proceeding  entirely  because  one  party  has  judged  rightly,  or 
chosen  more  fortunately  than  the  other.  It  is  an  every-day  occor- 
rence,  too,  that  people  in  straightened  circumstances  are  compelled 
to  sell  at  a  disadvantage,  or  to  forego  the  profits  of  enterprises  which 
they  have  undertaken  without  the  means  of  completing. 

In  accordance  with  the  views  I  have  reached  in  this  case,  of  the 
relations  of  the  parties  to  each  other  at  the  time  of  the  impeached 
transaction,  and  of  the  law  applicable  to  that  relation,  jndj^ent 
must  be  entered  for  defendants,  though,  if  the  plaintiff  be  found  cor- 
rect in  regard  to  the  law  of  trusts,  judgment  on  tne  findings  may  prob- 
ably be  entered  for  her  without  further  trial  in  the  appellate  court. 

There  are  still  a  great  many  points  in  the  case  on  which  I  have 
not  touched.  The  conclusions  to  which  I  have  come  renders  it  un- 
necessary to  inquire  whether  the  parties  could  not  be  placed  in  the 
position  they  could  have  occupied  had  the  compromise  not  been 
made;  or  whether,  for  other  reasons,  it  would  now  be  inequitable  to 
cancel  the  compromise  agreement.  Much  that  has  been  said,  how- 
ever, has  a  bearing  upon  that  q[uestion;  and  I  end,  as  I  commenced, 
by  expressing  my  satisfaction  in  the  conviction  that  all  questions  in- 
volved, both  of  law  and  of  fact,  can  be  fully  considered  in  the 
supreme  court. 
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ABANDONMENT. 
See  Ebusekt  Domain,  1-  3;  Mi5£S  add  Mining,  11, 12;  Mx7RDeb  Ain>  Maksiauqiiteb,  8. 

ABATEMENT. 
See  Partkebship,  5. 

ACCESSARIES. 

I.  iNSTKUcnoN  ON  THE  Law  AS  TO  ACCESSARIES  BEfOBE  THE  Fact  held  to  be  Supported 
by  the  evidence.    Minich  v.  People,    Col.,  580. 

ACCOUNTING. 

I.  Evidence— Settlement  of  Accocnts. — A  settlement  between  the  parties  is  prima 
faae  to  be  taken  as  a  settlement  of  all  demands,  but  is  not  conclusive,  and  is  no  bar 
to  a  recovery  for  matters  not  included  in  the  settlement,  though  existing  at  the 
time,  and  evidence  to  show  the  exclusion  of  such  matters  is  admissible.  Normandin 
V.  QraUon.    Or,,  743. 

See  Estates  of  Deceased  Persons,  1, 

ACKNOWLEDGMENT^. 
See  Mabhied  Women,  1. 

ADVERSE  POSSESSION. 

1.  Color  of  Title  Defined— Void  Sheriff's  Deed  may  Give.— Color  of  title  is  an 

apparent  title,  founded  upon  a  written  instrument,  such  as  a  deed,  levy  of  execution, 
decree  of  court,  or  the  like.  To  give  color  of  title,  the  conveyance  must  be  good  in 
form,  contain  a  description  of  the  property,  profess  to  convey  the  title,  and  bo  duly 
executed.  A  sheriff's  deed,  containing  these  requirements,  will  give  color  of  title, 
although  in  fact  invalid,  and  insufficient  to  pass  the  title,  or  actually  void,  because 
founded  on  a  void  judgment,  or  voidable.     Packard  v.  Moaa,     Ccd.,  310. 

2.  Conveyance  by  Tenant  in  Common-t-Ouster — Advebse  Possession. — If  real  estate 

is  held  in  common  and  one  tenant  assumes  to  convey  the  entire  land,  and  docs  con- 
vey by  metes  and  bounds,  his  deed  will  give  color  of  title,  and  if  possession  is  taken 
under  such  deed,  the  purchaser  claiming  title  to  the  whole  premises,  it  is  an  actual 
ouster,  and  disseisin  of  the  co* tenant,  and  possession  is  adverse,  and  if  continued  for 
a  sufficient  period  will  bar  the  lighc  to  recover  by  the  co-tenant.     Id. 

3.  What  Constitdtks  Color  of  Title  is  a  Question  of  Law  for  the  court.    The 

question  of  occirpancy  under  it  is  one  of  fact  for  the  jury.     Id, 

4.  Case  in  Judgment. — Defendant  took  possession  of  the  land  immediately  after  receiv- 

ing a  deed  from  a  tenant  in  common  in  December,  1864,  and  went  to  improving  the 
land  and  making  up  the  fences;  he  constructed  levees  to  protect  it  from  ovemow; 
had  and  claimed  tlie  exclusive  possession,  and  received  all  the  rents  and  profits  end 
paid  all  taxes  thereon;  inclosed  the  land  with'  a  fence  of  posts  and  boards,  most  of  it 
five  boards  high  and  part  four;  he  moved  some  of  the  fences  placed  there  by  his 
grantor  in  1862,  and  repaired  the  fences^  and  ''put  it  under  good  fences;"  and  had 
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a  conversation  with  plaintiff  soon  after  purchasing,  from  which  it  appeared  plaintiff 
knew  of  his  purchase:  //eW,  that  defemlant  entered  in  possession  of  the  premises 
under  a  claim  of  title,  exclusive  of  other  right,  founded  upon  z.  written  instrument, 
purporting  to  convey  the  property,  and  that  such  conveyance  gave  him  color  oftitk 
to  the  premises.  That  the  testimony  was  sufficient  to  warrant  the  jury  in  finding, 
as  a  matter  of  fact,  that  defendant  had  held  the  land  adversely  to  plaintiff  for  more 
than  five  years  next  before  the  commencement  of  this  action.     Id. 

6.  Statute  of  Limitations — Title  Acquired  frou  United  States  Government.— The 
statute  of  limitations  does  not  commence  to  run  against  a  title,  founded  upon  a 
certificate  of  purchase  from  the  state  of  swamp  and  overflowed  lands,  until  the  same 
have  been  certified  to  the  state  by  the  United  States  government.     J*L 

6.  Rights  of  Entry. — Where  a  person  out  of  possession  has  two  separate  rights  of  entry, 
the  loss  of  one  by  lapse  of  time,  does  not  impair  the  other,  and  if  such  person  acquires 
a  second  right  he  is  allowed  a  new  period  m  which  to  pursue  his  remedy,  although 
he  has  neglectnd  the  first.     Id, 

AFFIDAVIT. 
See  Attachment,  6;  Continuance,  1,  3;  New  Tbial^  13. 

AGENT. 
See  Principal  and  Agent. 

AGISTMENT. 

1.  Contract  of  Agistment — Condition  that  Land  is  Fit  fob  Grazing.— The  plain- 
tiiT  and  defendants  entered  into  an  agreement  whereby  the  former  undertook  to  agist 
and  pasture  the  defendants'  cattle;  the  defendant  agreed  to  pasture  on  the  land  all 
the  cattle  it  was  capable  of  grazing,  and  in  no  case  less  than  three  thousand  head,  and 
to  lierd  them  at  their  own  cost,  and  pay  the  plaintiff  one  dollar  for  each  bead  of 
cattle  so  pastured:  Heldy  that  the  condition  of  defendants'  agreement  was  thst  the 
land  should  be  *  *  capable  of  grazing  "  the  cattle;  that  if  not  capable  of  grazing  three 
thousand  head  of  cattle  the  defendant  was  not  liable  to  pay  the  fuU  price  for  pas- 
turage.    Williams  v.  Miller  et  aL     Col. ,  540. 

ALIENS. 
See  Mines  and  Mining,  17. 

ALIMONY. 
See  Afpeal,  2,  3,  16. 

AMBIGUITY. 
See  Demurrer,  2. 

AMENDMENT. 

a.  Amendment  of  Hecord  after  Term. — A  court  has  power,  after  the  adjournment 
of  the  term,  to  amend  the  record,  so  as  to  show  that  a  party  ap{>eared  by  attorney 
upon  the  hearing  of  a  motion.     Carter  v.  KoahJand.     Or.,  383. 

%  Judgment — Amendment  after  Affirmance. — Where  a  judgment  is  afiSrmed  by  the 
supreme  court,  and  the  remittitur  filed  in  the  court  below,  a  motion  by  the  apjiel- 
lants,  in  the  lower  court,  to  amend  the  judgment  in  material  [Articnlars,  is  properly 
denied,  when  such  questions  could  have  been  presented  to  the  supreme  court  on  the 
former  appeal.     Parker  v.  Bemul  et  at.     Cal.,  316. 

3.  Statute  of  Limitations — Plea  of — Amendment  Setting  up. — The  plea  of  the  stat- 

ute of  limitations  is  not  favored  by  the  courts;  and  generally,  where  a  party  omiti 
to  plead  the  statute,  and  goes  to  trial  without  doing  so,  although  the  claim  provtd 
agamst  him  is  clearly  barred  on  its  face,  he  will  be  deemed  to  have  elected  to  stand 
upon  the  other  defenses,  and  will  not  bo  permitted  to  amend  by  adding  the  plea. 
Morton  v.  Bartning.     Cal.,  670. 

4.  The  Same— When  Amendment  should  be  Allowed. — ^But  where  a  complaint  to 

recover  on  an. alleged  written  prombc  is,  during  the  trial,  amended  so  as  to  allege  a 
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verbal  promise,  1  je  defendant  has  a  right  to  amend  his  answer  by  setting  up  the 
statate  of  limitations.  In  such  case  his  application  to  amen<l  is  not  addressed  to  tiie 
discretion  of  the  coart.  Such  defense  may  tiien  be  pleaded  to  the  plaintiff's  entire 
cause  of  action.     Id, 

See  Judgment,  1;  Kbw  Tbial,  10;  P^vkties,  2. 

ANSWER. 
See  Demubreb,  3-5. 

APPEAL. 

1.  New  Trial  on  Contest  of  Will — Order  on  is  Appealable. — An  order  denying 

a  motion  for  new  trial,  in  a  contest  for  the  probate  of  a  will,  is  an  appealable  order, 
under  sections  1,714,  1,717,  and  963  of  the  code  of  civil  procedure.  Estati^  of  Doyle. 
Cal.,  315. 

2.  Appeal  prom  Order  Awarding  Alimony — Amount  of    Undertaking. — On  an 

appeal  from  an  order  awarding  a  designated  sum  as  counsel  fees,  and  alimony,  at  a 
sp^citicd  rate  to  be  paid  monthly,  an  undertaking  to  stay  execution  is  sulEcicut, 
under  section  942  of  the  code  of  civil  procedure,  if  it  be  in  double  the  amount  of  the 
lump  sums  and  double  the  amount  of  the  monthly  payments  for  the  period  of  three 
years.     Sharon  v.  Shciron.     CcU.,  351. 

3.  Notice  of — Order  for  Alimony — Several  Appeai-s  in  Same  Notice. — A  notice  of 

appeal  from  an  order  directing  the  payment  of  alimony  and  counsel  fees,  in  an  action 
to  establish  a  marriage  and  for  a  divorce,  is  not  insuihcient  >becau8e  notice  of  appeal 
from  a  judgment  l>ctween  the  same  parties  and  in  the  same  case  is  embraced  in  the 
same  paper,  nor  because  the  appellant,  as  a  measure  of  precaution,  has  inserted  in 
the  notice  a  paragraph  to  the  effect  that  on  the  appeal  from  the  judgment  the 
supreme  court  would  be  asked  to  review  and  set  aside  the  order  directing  the  payment 
of  alimony.  Such  paragraph  is  surplusage  and  without  injury.  Sharon  v.  Sharon. 
Co/-,  634. 

4.  Several  Undertakings  may  be  Embodied  in  Same  Instri'ment. — Where  there  are 

several  appeals  in  the  same  transcript  there  sliould  bo  an  undertaking  on  appeal  for 
each  one  of  the  appeals,  and  each  appeal  should  be  united  in  the  undertaking.  In 
such  case,  the  undertakings  on  each  appeal  may  be  contained  in  the  same  instru- 
ment, if  the  objects  for  which  they  are  executed  can  be  clearly  distingui»hed.     Id. 

5.  One  Undertaking  on  Appeal  from  Judgment  and  Order  Denying  New  Trial. 

The  only  exception  to  the  rule  that  on  each  appeal  there  should  be  a  three-hundred 
dollar  undertaking  is  where  there  is,  in  the  same  notice  and  ti-anscript,  an  ap^x^al 
from  the  judgment  with  an  appeal  from  an  order  denying  a  new  trial.  In  such 
case  one  undertaking  on  appeal  is  held  sufficient,  in  consequence  of  the  long  and 
well-settled  jiractice,  which  the  supreme  court  declines  to  disturb.     Id. 

6.  Several  Notice.s  in  Same  Instrument. — Several  notices  of  appeal  may  be  contained 

in  the  same  instrument,  if  such  appeals  are  distinctly  designated.     Id. 

7.  One  Transcript  for   Several  Appeals. — Where  there  are  several  appeals,  one 

transcript  is  sufficient  for  all,  if  the  record  upon  which  each  appeal  is  to  be  heard  is 
as  clearly  distinct  as  if  set  forth  in  separate  transcripts  for  each.     Id. 

8.  Undertaking  on  Appeal — Power  of  Court  to  Enter  Judgment  against  Surety. 

Where  a  person  sipjns  an  undertaking  on  appeal  he  makes  himself  a  party  to  the  pro- 
ceeding, and  the  court  thereby  acquires  such  jurisdiction  over  him  in  the  case  that, 
by  force  of  the  statute,  it  can  enter  a  judgment  against  him.  To  warrant  the  exer- 
cise of  such  power  all  the  conditions  necessary  for  its  existence,  under  the  law  of  its 
creation,  must  have  arisen.  But  a  mere  informality  in  the  undertaking  will  not 
destroy  the  power  if  it  can  be  discovered  therefrom  what  the  surety  hi\s  undertaken 
to  do.     DrouUhat  v.  Schmidt  et  al.     Or.,  653. 

9.  Undertaking   must   be    Executed  by  Appellant. — The  provision  of  the  statute 

requiring  the  appellant,  on  appeal  from  the  justice's  court,  to  give  an  undertaking, 
**  with  one  or  more  sureties,"  must  be  construed  as  intending  such  undertaking  to  be 
executed  by  the  appellant.  If  not,  the  conditions  of  the  statutory  undertaking  are 
not  complied  with,  and  the  court  has  no  power  to  render  judgment  against  a  surety 
thereon.     Id. 

10.  Failure  of  Surety  to  Qualify. — The  fact  that  a  surety  on  such  undertaking 
neglects  to  make  the  requisite  affidavit,  showing  that  he  was  qualified  to  become  sucli 
surety,  cannot  be  taken  advantage  of  by  him  to  defeat  his  liability  on  the  under- 
taking.    Id, 
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11.  Undertaking  must  be  Filed  aftkk  Service  op  Notice. — Under  section  940  of 
the  code  of  civil  procedure,  au  appeal  is  inefTectual  if  the  undertaking  thereon  he 
tiled  before  the  Bcrvice  of  the  notice  of  appeal.     Little  v.  Jacks.     Col.,  432. 

12.  Appeal  from  Order — Bill  of  Exceptions  cannot  Contradict  Record. — An  order 
appealed  from,  is  a  part  of  the  record;  and  to  it  alone  can  the  SQpreoie  court  look 
for  information  as  to  what  was  ordered  by  the  lower  court.  Such  order  cannot  be 
contradicted  by  anything  contained  in  a  bill  of  exceptions.  Kirhpalrich  v.  WheeUr, 
Cot.,  258. 

13.  TuE  Same — Undertaking  must  Describe  Order. — An  undertaking  on  an  appeal 
from  an  order,  which  does  not  correctly  describe  the  order,  as  it  is  incorporated  in 
the  record,  is  insufficient  to  perfect  the  appeal.     Id. 

14.  Appeals  under  Act  of  1885 — Bond,  when  Required — Duty  oy  Trial  Court 
AS  TO  Appeals. — Under  the  act  of  1885,  Sess.  Laws,  350,  regulating;  appeals  to  the 
supreme  court,  no  bond  is  required  in  taking  au  appeal  unless  a  stay  of  the  judgment 
or  order  appealed  from  is  desired;  and  neither  the  trial  court  nor  judge  has  any  func- 
tion to  perform  in  connection  with  the  appeal,  except  when  called  upon  by  either 
party  litigant  to  tix  the  amount  of  the  bond  for  the  stay  of  proceedings.  The  pro- 
vision authorizing  the  judge  under  sucli  circumstances  to  fix  the  bond  is  directory, 
and  not  mandatory.     VanieU  v.  Miller,  Clerk  of  District  Court,     CoL,  594. 

15.  The  Same — Trial  Court  cannot  Determine  Appealability  of  Order.— Under 
such  statute  the  trial  court  or  judge  has  no  authority  to  determine,  for  the  purpose  of 
preventing  an  api)eal,  that  a  given  judgment  or  order  rendered  or  made  by  such  court 
or  judge  is  not  appealable.  The  power  to  determine  whether  an'  appeal  will  lie  from 
a  given  order  or  decree  is  vested  solely  in  the  supreme  court.     Id. 

IG.  TuE  Same — Order  for  Alimony — Stay  of  Pending  Appeal — Approval  or  Bond 
BY  Clerk — Mandamus. — One  against  whom  an  order  for  the  payment  of  alimony 
and  counsel  fees  has  been  rendered  has  the  right,  under  snch  statute,  to  have  the 
execution  thereof  stayed,  pending  au  appeal  therefrom,  upon  filing  a  stay  bond.  It  is 
not  necessary  to  the  approval  of  such  bond,  or  to  its  efficacy  in  operating  as  a  stay, 
that  the  amount  thereof  should  have  been  first  fixed  by  the  trial  judge;  and  the 
action  of  such  judge,  in  refusing  to  fix  the  amount  of  such  bond  for  the  reason,  as 
cx])ressed  by  him,  that  no  appeal  could  be  taken  from  the  order,  will  not  authorize 
the  clerk  of  the  district  court  to  withhold  his  approval  of  said  bond.  If  the  clerk 
refuses  his  approval  for  such  reason,  he  may  be  compelled  by  mandamus  to  give  his 
approval.     Id, 

17.  Procedure  on.  Appeal — Present  and  Former  Statute. — The  distinctions  and  dif- 
fei*ences  between  the  procedure  on  appeal  under  such  statute,  and  that  under  the 
former  statute,  pointed  out  and  discusocd.     Id. 

18.  Appeals  under  Act  of  1885— Transcript,  What  to  Contain — Authknticatiok 
of. — In  an  appeal,  in  an  action  at  law,  taken  under  the  act  of  1885,  the  papers  re- 
quired to  be  embodied  in  the  transcript,  by  section  9,  are  copies  of  the  order  or  judg- 
ment appealed  from  or  the  part  thereof  mentioned  in  the  notice,  a  copy  of  the  notice 
of  a[)peal,  and  a  copy  of  the  appeal  bond  if  any  be  filed.  The  appellant  may  also 
order  into  the  transcript  other  matters;  but  sucn  extra  matters  will  not  be  considered 
by  the  supreme  court  unless  also  included  in  the  abstracts.  The  cost  thereof  will  in 
no  event  be  taxed  to  the  appellee;  nor  will  the  attempt  to  incorporate  the  same  be 
accepted  as  a  ground  for  extending  the  time  fixed  by  statute  for  filing  the  transcript. 
Such  transcript  should  be  certified  by  the  clerk,  under  the  seal  of  the  court,  in  the 
same  manner  as  transcripts  in  cases  upon  error.  South  Bouldtr  DUch  etc.  Co.  v. 
Community  Ditch  etc.  Co.     Col.,  573. 

ID.  Proposed  Record  must  Contain  Pleadings. — An  appeal  will  be  dismissed 
if  tho  appellant  fails  to  serve  on  the  attorney  of  the  appellee  a  copy  of  the  pro- 
posed record  containing  the  pleadings  and  ]iroceedings  in  the  case.  Gonzalez  v. 
Atchi^ion,  Topeka,  and  Santa  F4  R.  R.  Co.     A'.  J/.,  732. 

20.  Variance  between  Pleadings  and  Proofs— Objec^tion  cannot  be  First  Rai.<ed 
ON  Appeal. — Where  the  complaint  states  a  cause  of  action  in  the  nature  of  an  iudtht- 
tatuH  a><^umpfiit,  and  the  answer  denies  the  iudebtedness  for  the  cause  alleged,  *'(>r 
otherwise,"  the  defendant  cannot  for  the  first  time  in  the  supreme  court,  raise  the 
question  of  variance  between  the  pleadings  and  the  proofs,  when  no  such  question 
was  raised  in  tho  lower  court.     King  v.  De  Courxty.     Col.^  607. 

21.  Statement  on  Appeal— Deeds  need  not  be  Copied  in  Extexso.— Deeds  and  other 
muniments  of  title  need  not  l)e  copied  in  cxfenno  in  a  statement  on  ap|)eal.  A  brief 
Btatouirnt  of  their  substance  is  sulficient  when  no  point  is  made  on  the  construction 
of  the  language  used  therein.     Albion  Co,i,  M.  Co.  v.  Richmond  M.  Co.     Xev.,  100. 
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22.  Service  of  Notice  of  Appeal — What  Sctfftctent. — ^Where  the  attorney  of  the 
respondent  refuses  to  receive  a  copy  of  a  notice  of  appeal,  it  is  a  sufficient  service  if  the 
person  making  the  same,  in  the  presence  of  such  attorney,  and  in  his  office,  places  the 
the  copy  un  a  table  in  front  of  the  attorney  and  leaves  it  there.     Nathan  t.  SiUphen, 

.    Cat.,  539. 

23.  FiLixo  Transcript— Extension  of  Time  for,  by  Stipulation— Dismissal  of 
Appeal. — Failure  to  file  the  transcript  within  the  time  pre8cril>ed  by  the  rules  of  the 
sapreme  courtt  will  not  warrant  a  dismissal  of  the  appeal,  if,  at  the  time  of  the 
motion  to  dismiss,  the  appellant  ofifers  to  file  it,  and  it  appears  that  the  parties  had, 
by  a  stipulation  not  filed,  extemled  tlie  time  for  filing  to  a  date  beyond  the  hearing 
of  the  motion.     Poupion  v.  Muzio.     Cal.,  486. 

24.  Appeal  Held  without  Merit.     Easterby  v.  CUy  of  Napa.     Col,,  241. 

See  Criminal  Law,  6,  7;  Eminent  Domain,  2,  15;  JusticeVCocrt,  2,  6-10;  New 

Trial,  11-13. 

ARGUMENT. 

L  Argument  of  Counsel  may  be  Limited. — Under  section  194  of  the  civil  code,  the 
trLil  court  has  power  to  limit  the  time  in  which  counsel  can  address  the  jury  to  less 
than  two  hours.     Hurst  v.  Bumside,     Or.,  446. 

ARRAIGNMENT. 
See  Criminal  Law,  1-4 

ARREST. 

1.  United  States  Marshal — Defendant  Described  by  Fictitious  Name — Arrest. — 

A  United  States  mai-shal  is  justifie<l  in  making  the  arrest  of  a  defendant,  within  his 
territory,  who  is  described  in  the  warrant  by  a  fictitious  name.  The  marshal  assumes 
only  the  risk  in  execution  of  such  a  warrant,  of  arresting  the  right  person.  WUliariM 
y.  Tidball  el  al.     Ariz.,  1. 

2.  The  Same — Unitei>  States  Commissioner  may  Issue  Warrant  for  Offense  Com- 

muted OUT  o^  District. — Such  marshal  is  protected  and  justified  in  making  an 
arrest  by  virtue  of  a  warrant  issued  by  a  United  States  commissioner,  although  the 
latter  did  not  reside  in  the  judicial  district  where  it  was  alleged  ou  the  face  of  tho 
warrant  and  complaint  the  offense  watf  committed.     Id, 

ASSAULT. 

1.  Assaulting   Officer  of  Penitentiary — Indictment. — Under  section  677  of  the 

criminal  code,  an  indictment  against  a  convict  for  assaulting  an  officer  of  the  peni- 
tentiary with  a  deadly  weapon  must  allege  that  the  defendant  knew  the  person 
assaulted  to  be  an  officer.     StcUe  v.  Smith.     Or.,  520. 

2,  Assault  with    Intent   to   Commit    Murder — Allegations    of    Information — 

Malice. — An  information  for  the  crime  of  assault  with  intent  to  commit  murder, 
which  alleges  that  the  defendant  committed  the  act  "  willfully  and  with  malice  afore- 
thought "  need  not  aver  that  the  act  was  done  unlawfully.  The  allegation  of  malice 
implies  the  unlawfulness  of  the  assault.     People  v.  Ah  Toon.     Col.,  760. 

ASSESSMENT. 
See  Corporations,  6;  Taxation. 

ASSIGNMENT. 

1.  Assignment  of  Claim — Action  by  Attorney — Criminal  Intent  not  Presumed. — 

In  an  action  by  an  attorney,  on  an  assigned  claim,  in  the  absence  of  any  pleading  on 
the  subject  and  of  evidence  showing  that  the  assignment  was  taken  with  tho  intent 
to  bring  suit,  the  court  will  not  presume,  from  the  fact  that  he  is  an  attorney  and  has 
brought  suit,  that  he  took  the  assignment  with  tho  criminal  intent  specified  in  sec- 
tion 161  of  the  penal  code.     Btdkeley  v.  Bank  of  Calif ornia.     Val.y  212. 

2.  Order  on  Debtor — Assignment  of  Debt  pro  Tanto — Fraud  on  Creditor.s. — Orders 

drawn  in  favor  of  a  third  pcrstm  by  a  creditor  on  his  debtor,  and  accepted  by  tho 
latter,  operate  as  an  assignment  of  so  much  of  the  debt  as  is  ropreeented  by  theio. 
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Such  assignee  thereupon  becomes  a  creditor  of  the  debtor,  and,  as  such,  may  attack 
a  subsequent  conveyance  by  the  latter,  under  section  3439  of  the  civil  code,  on  the 
ground  of  fraud  against  creditors.     Hobart  y.  TyrrtU,     Col,,  165. 

See  OoNSiDEKATioN,  4;  Insolvency,  1;  Mortgage,  4;  Warehousemen,  1. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  Assignment  for  Benefit  op  Creditors — Fraud — Setting  aside. — Ordinary  con- 

tract creditors,  who  have  not  reduced  their  claims  to  judgment,  or  proved  them  under 
thu  insolvency  act,  cannot  have  a  general  assignment  for  the  lienefit  of  creditors  set 
aside  ou  the  grouud  that  the  same  is  fraudulent  as  to  creditors.  Davison  v.  JJowuing 
et  al.     Or.,  437. 

2.  Assi(;nment  for  Benefit  of  Creditors— Change  of  Possession — Lien  of  Attach- 

ing Creditor  without  Notice. — Under  section  1523  of  the  general  statutes  an 
assignment  of  personal  property  for  the  benefit  of  creditors,  unless  accompanied  by 
an  actual  and  continued  change  of  possession,  does  not  pass  the  title  to  the  assignee, 
as  against  a  bona  fide  creditor  without  notice  of  the  assignment.  If,  therefore,  a 
creditor,  without  notice,  levies  an  attachment  or  execution  upon  the  property, 
before  the  assignee  has  secured  possession  thereof,  he  obtains  a  lien,  to  which  the 
title  of  the  assignee  is  subject.     Ray  v.  Baynolds,     Col.,  614. 

See  Partnership,  3. 

ATTACHMENT. 

1.  Attachment  Proceedings  are  Statutory,  and  unless  the  statute  is  strictly  pursued, 

no  right  is  acquired  under  them.     Schneider  v.  Seam.     Or.,  440. 

2.  Attachmf.nt  of  Personal  Property  how  Made. — Under  section  147  of  the  civil 

code,  personal  property  capable  of  manual  delivery  to  the  sheriff  and  not  in  the  posses- 
sion of  a  third  person,  is  attached  by  taking  it  into  custody;  other  i)ersonal  property 
by  leaving  a  certified  copy  of  the  M'rit  and  a  notice  specifying  thepropei-tyattacheil. 
As  to  such  latter  property,  it  is  not  sufficient  to  merely  post  a  copy  of  the  attach- 
ment on  the  property  claimed.     Id. 

3.  The  Same — Expense.s  of  Sheriff  in  Keeping  Property. — A  sheriff  is  entitletl  to 

be  paid  for  the  necessary  expenses  incurred  by  him  in  taking  care  of  and  preserving 
property  attached.  The  reasonableness  of  such  charges  should  be  determineil  b^'  the 
court,     fd. 

4.  The  Same — Proceeding  to  Try  Right  ¥o  Property  Attached. — In  a  proceedini? 

to  try  the  right  of  property,  taken  under  attaehment,  under  section  238  of  the  civil 
code,  the  costs  and  disbui'scments  must  be  paid  by  the  party  against  whom  the  ver- 
dict is  given,  or,  if  no  verdict  be  given,  then  by  the  party  who  withdrew  his  claim, 
or  directed  the  property  to  be  discharged.  The  costs  and  disbursements  in  such 
pi-oceeding  have  no  counectiou  with  the  costs  and  disbursements  in  the  attachment 
suit.     Id. 

5.  Attachment   cannot   re   Issued    on    Administrator's    Bond — Instrumknt    for 

Direct  Payment  Defined. — An  administrator's  hoiu\,  given  under  section  l.VJof 
the  act  relating  to  wills,  is  not  an  instrument  for  the  direct  {)ay  men  t  of  money,  within 
the  meaning  of  section  95,  subtlivision  14,  of  the  coile,  regulating  the  attachments, 
and  no  attachment  can  bo  issued  in  an  action  founded  on  such  bcmd.  A  'Nlirect 
payment,'*  is  one  which  is  absolute  and  unconditional  as  to  time,  amount,  and  the 
persons  by  and  to  whom  it  is  to  be  made,  and  a  written  instrument  which  pr:>vidi-s 
for  such  payment  is  one  which  expressed  those  terms  fully.  Peoi)le,  for  the  U«  of 
Bates  ct  al  v.  Boylan  et  al.  (U.  S.  Cir.  Ct.J.     Col.,  401. 

6.  Irregularity  in  Affidavit,  does  not  Invalidate. — An  irregularity  in  an  affidavit 

for  an  attachment,  in  failing  to  contain  a  statement  that  the  ^mymcnt  of  tlie  ct>ntract 
sued  upon  was  not  secured  by  any  mortgage  or  lien  UTK>n  any  real  or  personal  jimp- 
erty,  or  if  it  was  so  secured,  that  the  security  had  become  valueless,  without  any 
act  of  the  plaintiff  or  the  person  to  whom  such  security  bad  been  given,  d<»cs  not 
render  the  attachment  void,  so  that  it  can  be  collaterally  attacked  by  a  stranger,  but 
merely  voidable  at  the  instance  of  the  attachment  debtor.  Sa-ivuer  et  al  v.  JJittz 
el  al.     Cal.,  163. 

7.  Priority  of  Lien — May  be  Lost  by  Acts  of  Lienor. — A  prior  lien  gives  a  prior 

claim,  which  is  entitled  to  prior  satisfaction  out  of  the  subject  it  bimls,  uuli\^9  the 
lien  l>e  intrinsically  defective,  or  be  displaced  by  sumo  act  of  the  party  holding  it 
which  shall  postpone  him  in  a  court  of  law  or  equity  to  a  subsequent  lien  claimant. 
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Consequently  in  an  action  to  foreclose  a  prior  mortgage,  subsequent  attaching  credi- 
tors are  entitled  to  prove  the  existence  of  their  attachment  liens,  and  to  show  that 
in  consequence  of  the  acts  of  the  plaintiff,  they  are  superior  to  the  lieu  of  the 
plaintiff's  mortgage.  Id, 
8.  Attachino  Creditors— Bona  Fide  Purchasers — Change  op  Possession  on  Sale. 
As  against  third  (jersons  an  attaching  creditor  is  to  be  regarded  as  a  purchaser  in 
goo<l  faith  and  for  a  valuable  consideration,  and  in  order  to  defeat  his  rights,  by  a 

Srior  sale  of  the  property  attached,  there  must  be  such  a  change  of  possession  or 
elivery  of  the  gooils  as  passes  the  property.     QUI  et  al  v.  Frank,     Or,,  413. 

See  Assignment  for  Benefit  of  Creditors,  2;  Garnishment. 

ATTORNEY. 
See  Assignment,  1. 

ATTORNEY-GENERAL. 

1.  Attorney-general— Vacancy  in  Office — Appointment  by  GtOVErnor. — The  gov- 
ernor of  the  territory,  having  power  to  appoint  an  attorney-general,  during  a  recess 
of  the  legislative  council,  only  m  case  of  a  vacancy  caused  by  death  or  resignation, 
the  supreme  court  will  not  presume,  in  support  of  an  appointment  so  made,  that 
either  of  such  contingencies  have  happened,  when  the  person  who  is  claimed  to 
have  ^'acated  the  office  is  present  iu  court,  and  has  continuously  exercised  the  func- 
tions of  his  office  to  the  knowledge  of  the  court.  In  tfie  Matter  of  Claim  for  Recogni- 
tian  as  Au<miey-gtueral.    N.  M,,  734. 

BAIL. 
See  Criminal  Law,  12. 

BANK. 

See  PRINCIFAIi  AND  AOENT,  8. 

BANKRUPTCY. 

1.  No   Discharge  in  State  Court,   after  Refusal  in   United  States  District 

Court. — The  jurisdiction  acquired  by  the  Uuited  States  district  court  in  a  proceed- 
ing in  bankruptcy  is  exclusive.  Con8e<}uently,  an  insolvent  who  has  been  refused  a 
discharge  from  his  debts,  in  such  court,  cannot  be  discharged  from  the  same  debts, 
iu  a  state  court,  under  the  insolvency  act  of  1880.     In  re  Smith,     Col,,  436. 

2.  Discharge — Prior  Benefit  of  Act. — Under  such  act  no  discharge  can  be  granted, 

if  the  debtor,  in  case  of  voluntary  insolvency,  lias  received  the  benefits  of  that  or 
any  other  act  of  insolvency  or  bankruptcy  within  three  years  next  preceding  Lis 
application  foi^  discharge.     Id, 

BIAS. 
See  Criminal  Law,  18. 

BILL  OF  EXCEPTIONS 
See  Appeal,  12. 

BILL  OF  EXCHANGE. 
See  Consideration,  5. 

BONA   FIDE  PURCHASER. 

1,  A  Bona  Fide  Purchaser  is  one  who  purchases,  in  good  faith,  an  estate  for  a  valu- 

able consideration,  actually  paid,  without  notice  of  a  prior  equity.  Larkin  v.  S.  B, 
G.  M,  Co,  ( U,  S.  Cir,  Ct,).     Cat.,  50. 

2.  Burden  of  Proof. — The  burden  rests  on  the  party  claiming  protection  as  a  bona  fide 

purchaser,  to  prove  affirmatively  the  payment  of  value,  and  that  the  purchase  was 
made  without  notice  of  the  prior  equity.     Id» 
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3.  Consideration  in  Deed  not  Evidence. — An  acknowledgment  of  payment  of  con- 

sideration in  a  deed  is  not  eyidence  of  payment  of  value,  as  against  the  owner  of  the 
prior  equity.     Id, 

4.  Evidence  of  Want  of  Notice. — In  such  action,  where  notice  by  the  defendant  of 

the  plaintiff's  equities  is  one  of  the  questions  at  issue,  the  defendant  may  testify 
that  at  the  time  he  purchased  the  land  he  had  no  knowledge  that  any  portion  of  it 
was  inclosed  by  the  plaintiff.     Taylor  v.  C  P,  R.  i?.  Co,     Cal.j  22. 

5.  Possession  of  Land,  when  Notice. — Possession  of  land,  in  order  to  impart  notice  of 

tlie  rights  and  equities  of  the  holder,  must  be  actual,  open,  exclusive,  notorious,  and 
visible.     Id, 

6.  C4SE  in  Judgment. — ^The  defendant  railroad  company  contracted  to  sell  the  land 

in  dispute  to  the  defendant  Davis.  In  an  action  by  the  plaintiff  to  compel  the 
assignment  of  such  contract,  the  company  made  default;  the  defendant  Davis  an- 
svvered,  and  findings  and  judgment  were  rendered  in  his  favor:  Held,  that  the  com- 
pany was  in  the  attitude  of  a  trustee,  holding  the  legal  title  for  him,  and  if  the 
Slaintiff  was  not  entitled  to  relief  as  against  him,  she  was  not  entitled  to  enforce  a 
eed  from  the  company.    Id, 

See  Attachment,  8. 

BOUNDARIES. 
See  Deeds,  7;  Mines  and  Mining,  7,  8,  12. 

BURGLARY. 

1.  E^VIDENCE  OF  Conspiracy — Acts  of  Co-defendant. — In  a  prosecution  for  burglary, 

evidence  that  on  the  morning  following  the  night  when  the  burglary  was  alleged  to 
have  been  committed,  the  defendant  came  into  the  store  of  the  witness  and  endeav- 
ored to  sell  him  articles  similar  to  those  claimed  to  have  been  stolen,  and  that,  while 
the  defendant  was  in  the  prosecution  of  that  purpose,  the  witness  looked  out  and  saw 
the  co-defendant  standing  outside,  is  not  sufficient  to  establish,  prima  fade,  a  con- 
spiracy between  co-defenaants,  nor  is  it  proper  testimony  to  go  to  the  jury  as  tend- 
ing to  establish  such  fact.  And  the  fact  that,  many  days  after  the  alleged  burglary, 
the  co-defendants  were  seen  conversing  together,  is  not  evidence  of  such  conspiracy. 
People  V.  Stevens,     Col,,  321. 

2.  Evidence  Held  to  Show  that  the  Bubglaby  was  Committed  in  the  night-time. 

Id, 

CANCELLATION. 
See  Conspiracy. 

CERTIORARI. 

1.  Application  for  a  writ  of  review  held  without  merit,    firadley  v.  Superior  Court  of 
Alameda  County,     Col,,  238. 

CHALLENGE. 
See  Jury  and  Jurors,  1,  2,  5. 

CITIZENSHIP. 
See  Mines  and  Mining,  4,  16. 

CLAIM  AND  DELIVERY. 

1.  Judgment  must  be  in  Altebnative. — In  an  action  to  recover  possession  of  personal 

property ^  when  the  plaintiff  recovers  a  vertlict,  judgment  should  be  for  the  poiwes- 
sion  of  the  value  of  the  property,  and  damages,  if  any  are  awardeti,  for  its  deten- 
tion. A  judgment  which  is  not  in  such  alternative  form,  as  prescribed  by  section 
667  of  the  code  of  civil  procedure,  is  erroneous.     Steivart  v.  Taylor,     Col.,  167. 

2,  Verdict  must  Find  Value  of   Pkoferty — Court  cannot  Supply  Omission   in 

Verdict. — In  such  action  a  verdict  for  the  plaintiff  should  find  the  value  of  the 
property.  If  it  does  not,  the  court  should  direct  the  jury  to  correct  their  verdict 
in  such  particular.     If  no  such  correction  is  made  by  the  jury,  the  court  has  no 
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power  to  enter  judgment  for  the  value  of  the  property,  and  a  judgment  so  entered 
will  be  reversed.     Id. 
3.  Verdict  must  be  Complete  and  Certain. — A  verdict  to  serve  as  a  baaia  for  a 
judgment  must  be  complete  and  certain ,  otherwise  both  the  verdict  and  the  judg- 
ment entered  thereon  are  erroneous  and  reversible.    Id, 

COLOR  OF  TITLE. 
See  Adverse  Possession,  1-4^ 

CONDITIONS 
See  Contract,  5. 

CONGRESSMEN. 
See  Election,  2-4 

CONSIDERATION. 

1.  Past  Illicit  Cohabitation— Defense  of  must  be  Specially  Pleaded— Findings. 

In  an  action  to  recover  on  an  agreement  in  writing  for  the  payment  of  money,  a 
defense  that  the  agreement  was  given  in  consideration  of  past  illicit  cohabitation,  if 
relied  on  by  the  defendant,  must  l)e  pleaded  by  him  when  the  same  does  not  appear 
in  the  complaint.  If  not  pleaded,  he  cannot  give  evidence  that  such  was  the  con- 
sideration; and  a  finding  thereon  is  without  the  issues,  and  will  be  disregarded  on 
appeal.     Sharon  v.  Sharon.     Cal.,  177. 

2.  Promise  to  Cease  Annotance  a  Scfficient  Consideration. — A  promise  by  one 

person  to  cease  to  disturb,  or  annoy,  or  to  make  any  demands  upon  another,  is  a 
sufficient  consideration  to  support  an  agreement  by  the  latter  to  pay  money  to  the 
former.     Id. 

3.  Parol  Evidence  of  Consideration  of  Due  Bill. — Parol  evidence  is  admissible  to 

show  that  the  consideration  for  a  due  bill  was  the  balance  due  to  the  payee,  result- 
ing from  a  transaction  in  real  estate,  founded  upon  a  verbal  agreement  between  the 
maker  and  the  payee.     Bigelow  v.  Scotl.     Watth.t  192. 

4.     PROMLSSORY    NOTE— -ASSIGNMENT    OF    MaIL    CONTRACT — CUTTINO    DoWN     RoUTE — 

Failure  of  Consideratios — Parol  Evidence  Inadmissible  to  Vary  Written 
CoNTRAcr. — The  defendants  executed  their  promissory  note  in  pursuance  of  a  writ- 
ten contract  for  and  in  payment  of  an  assignment  to  them  of  a  governmental  con- 
tract for  carrying  the  mails,  over  a  route  which  was,  uuder  the  existuig  law,  liable 
at  any  time  to  be  cut  down  by  the  government,  with  a  coixcsponding  reduction  of 
the  amount  to  be  paid.  The  route  was  cut  down,  after  the  assignment,  and  a  cor- 
responding reduction  made  in  the  amount  of  money  paid  under  the  mail  contract: 
Ileldt  in  an  action  of  said  note,  that  the  cutting  down  of  the  route,  and  tiie  rcduc 
tion  of  the  amount  paid,  did  not  constitute  a  ])artial  failure  of  consideniticn  for  the 
note;  and  that  in  the  absence  of  such  provision  in  the  written  contract  for  the 
assignment,  parol  evidence  was  inadmissible  to  show  a  verbal  ngrccmcut,  nt  the 
time  the  contract  was  made,  whereby  the  defendants  were  to  he  lIat)lo,  on  tbcir 
note,  only  for  the  portion  of  the  route  that  was  continued.  Welis,  Fargo,  it*  Co.  v. 
Carret  al.  {U.  8  Cir.  Ct.).     Cal.,  V27. 

6.  Bill  of  Exchange — Partial  Failure  of  Consideration— Indorsee  with  Notice. 
Partial  failure  of  consideration  of  a  bill  of  exchange  may  be  set  up  to  un  action  on 
the  bill  against  an  indorsee,  before  maturity,  who  ha<l  notice  thereof.  In  such  action 
the  defendant  may  recoup  his  damages,  though  tney  be  unliquidated.  I)(wi8  v. 
WaU.     Or.,  79. 

8.  Findings — Want  of  Consideration. — Finding  that  the  instrument  sued  on  was 
without  consideration  held  not  supported  by  the  evidence.  Golden  State  and 
Miners*  Iron  Works  v.  Mvir.     Cal.,  418. 

See  Bona  Fide  Purchaser;  Contract,  9;  Trust,  2. 

CONSPIRACY. 

1.  Conspiracy  to  Obtain  Lease—Pleading— Cancellation.— The  complaint  charged 
with  particularity  of  detail,  that  the  defendants  formed  a  consjjiracy  to  cheat  and 
defraud  the  plaintiff,  by  inducing  him  to  accept  a  lease  of  certain  land  from  one  of 
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them,  tbat  they  carried  out  such  conspiracy  by  false  and  fraudulent  representations, 
which  imposeil  upon  the  plaintiff,  and  that  plaintiff  has  been  damaged  thereby: 
Udd,  upon  a  review  of  the  averments  of  the  complaint,  that  a  good  cause  of  action 
was  stated,  entitling  him  to  a  cancellation  of  the  lease.  Davis  ▼.  McGrew  tt  al» 
Col.,  199. 

See  BURGLART,  1. 

CONSTITUTIONAL  LAW. 

1.  When  Act  should  be  Held  Unconstitutional. — An  act  of  the  legislature  which  is 

not  prohibited  by  the  express  words  of  the  constitution,  or  by  necessary  implica- 
tion, ought  not  to  be  decUlred  void  as  in  violation  of  that  instrument.  It  is  only  in 
cases  where  the  provisions  of  the  statute  manifestly  infringe  upon  the  provisions  of 
the  constitution  that  courts  are  authorized  to  declare  the  statute  void.  Utate  ex  rel. 
Williams  H  al.  v.  Comity  CommissioTiers.     Nev,,  706. 

2.  Local  and  Special  Laws — Act  Fixing  Compensation  fok  County  Officers, — The 

prohibition  in  section  20,  article  4,  of  the  constitution,  against  the  passage  of  local  or 
special  laws  '*for  the  assessment  and  collection  of  taxes  tor  state,  county,  and  town- 
ship  purposes,"  was  only  intended  to  apply  to  laws  regulating  the  method  of  assess- 
ment and  collecting  taxes  for  the  purposes  of  general  revenue,  and  should  not  be 
construed  as  a  prohibition  upon  the  power  of  the  legislature  to  delegate  authority  to 
the  county  commissioners  to  fix  the  rate  of  taxation  for  county  pur|>ose3  in  the  sev- 
eral counties.  And  the  act  of  1885,  "  regulating  the  compeuaaaon  of  county  ollioers 
in  the  several  counties,''  does  not,  and  was  not  intended  to,  impose  a  tax  for  i*c venae 
purposes,  and  consequently  is  not  obnoxious  to  section  20,  article  4,  of  the  constitu- 
tion. That  such  was  not  the  intention  of  the  constitutional  convention  is  shown 
uix>n  a  review  of  the  debates  in  that  body  in  connection  with  such  section.     Id. 

3.  The  Same. — The  legislature  has  power  to  pass  local  or  special  laws  regulating  the 

compensation  of  county  officials;  and  the  act  of  1885,  in  so  far  as  it  relates  to 
Washoe  county,  is  constitutional.     Id. 

4.  Sr EJECT  OF  Act  not  £xpre.ss£D  in  Title — County  Warrants. — ^The  provisions  of 

the  act  of  1S85,  relating  to  the  purchase  of  outstanding  warrants  at  their  market 
value,  setting  aside  for  a  special  purpose  twenty-five  per  cent  of  funds  in  the  treasury, 
advertising  for  sealed  proposals  of  sale,  and  otherwise  providing  for  the  disbursement 
of  funds  in  the  county  ti*casury  are  not  germane  to  the  subject  expressed  in  the  title 
to  the  act  entitled  *'An  act  to  provide  for  the  payment  of  county  and  road  taxes  in 
coin,  and  to  repeal  all  laws  in  conflict  therewith."  Consequently,  such  provisions 
arc  in  conflict  with  section  21,  article  5,  of  the  constitution.  The  unconstitutionality 
of  such  provisions  does  not  iuvalidate  the  other  portions  of  the  act  which  arc  ger- 
mane to  the  subject  expressed  in  its  title.  People  ex  rel.  Seeley  v.  //o//,  Treagurer  <^ 
Summit  County.  People  ex  rel.  Seeley  v.  May,  Treasurer  of  Lake  County.  Coi.^  01 /. 
5  Impairing  Obligation  of  Contracts — Contracts  between  Municipality  and 
Individual. — The  provision  of  the  United  States  constitution,  prohibiting  a  state 
from  passing  any  law  impairing  the  obligation  of  contracts,  applies  to  a  contract 
between  tlie  people  acting  in  a  municipal  capacity,  on  the  one  hand,  and  a  private 
individual  or  corporation,  on  the  other.     Id. 

6     Rr.CEIVABILITY  OP  CoUNTY  WARRANTS  FOR  TaXES — LEGISLATURE  CANNOT  ImPAIR. — 

Prior  to  the  act  of  1885  the  general  statutes  provided  that  county  w.irrants  should  be 
receivable  by  the  treasurer  for  ordinary  county  taxes:  Iltld,  that  the  right  to  have 
such  v/arrants,  issued  prior  to  the  act  ot  1885,  received  in  payment  of  taxes,  formed 
part  of  the  contract  evidenced  by  the  same,  and  that  the  legislature  could  not,  by 
subsequent  statute,  deprive  the  party  to  whom  the  warrant  was  issued,  or  his  assignee, 
of  such  right.     To  do  so  would  be  to  impair  the  obligation  of  the  contract.     Id. 

7.  VVarp.ant  roR  Witness  Fees  in  Criminal  Cases.— A  warrant  for  fees  due  for  ser- 
icoR  rendered  in  attendance  upon  court  by  the  payee  as  a  witness  in  a  criminal  case, 
issuctl  prior  to  the  act  of  18S5,  in  pursuance  of  the  statute  authorizing  the  payment 
of  f(?e's  to  witnesses  in  such  cases,  is  the  evidence  of  a  valid  contract  between  the 
payee  and  the  county,  the  obligation  of  which  the  legislature  cannot  impair  by  depriv- 
in:^  it  of  its  rcccivability  for  taxes.     Id. 

8  Statutes  Aitthorizinq  VVarrants  to  be  Received  for  Taxes  are  Constitttional. 
The  statutes  authorizing  the  receipt  of  county  warrants  in  payment  of  county  taxes, 
are  not  unconstitutional;  they  arc  not  in  conflict  either  with  section  7  of  article  !0 
of  the  constitution,  which  prohibits  the  general  assembly  from  imposing  taxes  for 
municipal  purposes,  or  with  section  28  of  article  5,  which  deprives  it  of  the  power 
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to  exchange,  transfer,  release,  postpone,  or  in  any  way  diminish  the  liability  or  obli- 
gation of  a  person  to  a  municipal  corporation;  or  with  section  11  of  article  2,  prohib- 
laug  it  from  granting  any  iiTevocable  iiumuuity.     /(/. 

9.  Municipal  Ordinance— General  Opehation — Treaty  Obligations. — A  municipal 

regulation  which  applies  alike  to  all  pei-sons  engaged  in  a  given  pursuit,  without  clis- 
tiuction  as  to  nationality,  resideuce,  age,  sex,  or  condition,  is  not,  when  otherwise 
regular  and  valid,  subject  to  the  criticism  of  being  in  violation  of  treaty  obligations 
existing  between  the  United  States  and  China.     Yick  Wo,  In  re.     CaL,  548. 

10.  Election  of  Trustees — Constitutional  Law — Trustees  for  Five  Years. — The 
provision  of  the  school  law  of  188^,  declaring  that  the  term  of  trustees  shall  be  five 
years  in  boards  of  five  trustees,  is  in  conflict  with  the  constitutional  prohibition 
declaring  that  **  the  legislature  shall  not  create  any  office  the  term  of  which  shall  be 
longer  than  four  years.'*  8uch  being  the  case,  the  entire  act  fails,  as  it  must  be 
presumed  that  the  legislature  intended  to  establish  a  general  plan  for  the  election  of 
school  districts  throughout  the  state,  and  as  otherwise  two  systems  would  prevail. 
Slate  ex  rel.  Aitaniey-Oeneral  v.  Harris  et  aL     Nev.,  98. 

11.  Police  Power — Rights  of  Property  Subject  to — All  rights  of  property  are  held 
subject  to  such  reasonable  and  proper  control  of  the  mode  of  its  keeping  and  use 
as  may  be  deemed  necessary  for  and  in  consonance  with  the  welfare  of  the  general 
public.  And  in  the  exercise  of  tlie  police  power  vested  in  the  legislature  certain 
kinds  of  property,  when  held  or  used  so  as  to  be  injurious  to  the  general  public,  may 
be  seized  and  destroyed.  Under  article  4,  section  26,  of  the  constitution,  sections 
319  to  326,  Inclusive,  of  the  penal  code,  and  order  No.  1587  of  the  board  of  super- 
visors of  the  city  and  county  of  San  Francisco,  such  rule  has  been  extended  to  the 
sale  and  possession  of  lottery- tickets.     CoUitus  v.  Lean.     Cal.f  676.> 

See  Dbnveb. 

CONTEMPT. 

1.  Violation  op  Injunction — Officer  Executing  Process  of  Supreme  Court.— An 
officer  cannot  be  punished  for  contempt  in  violating  an  injunction  of  the  lower  court 
if  he  aots  under  the  mandate  of  the  supreme  court.    Staie  v.  Jacobs.     Or.,  526. 

CONTENUANCE. 

1.  Criminal  Law — Continuance  of  Trial — Defendant  when  Entitled  to — Absence 

OF  Witnesses. — The  refusal,  in  a  criminal  case,  to  grant  the  defendant  a  continuance 
of  the  trial  on  account  of  the  absence  from  the  county  of  witnesses  in  his  behalf  is 
error,  when  it  appears,  from  the  uncontradicted  affidavit  of  the  defendant,  that  such 
witnesses  were  reasonably  subpcenaed;  that  the  facts,  stating  them,  which  the 
defendant  expected  to  prove  by  them  were  material  to  the  defense;  that  he  could 
not  prove  the  same  facts  by  any  other  witnesses;  and  that  he  expected  to  be  able  to 
procure  their  attendance  if  the  trial  was  postponed.     People  v.  Lee.     Cal.j  239. 

2.  Continuance  of  Tisial — Absence  of  Witness.— In  such  case,  a  refusal  to  continue 

the  trial  on  account  of  the  absence  of  witnesses  for  the  defense  is  not  error,  if  the 
oiticer  in  whose  hands  the  subpoenas  against  them  had  been  placed  for  service  was 
ignorant  of  their  place  of  residence,  and  nothing  appeared  from  M'hich  the  court 
might  infer  that  their  attendance  could  be  procured  at  any  subsequent  term  of  the 
court     Stale  y.  Oray.     Nev.,  72. 

3.  CoNTiN  DANCE  OF  Trial — ABSENCE  OF  WITNESSES — AFFIDAVIT. — A  contiuuance  of  a 

trial  on  the  ground  of  the  absence  of  witnesses  will  not  be  granted  if  the  affidavit  on 
which  the  motion  is  based  fails  to  state  that  there  are  no  other  persons  by  whom  the 
same  facts  can  be  proved.     Stale  v.  MartHidLL     Nev.^  21K). 

4.  Proceeding  with  Trial  after  Continuance  as  to  One  Defendant — Waiver  of 

Irregularity. — Proceeding  with  atrial  as  to  one  defendant,  after  a  continuance 
hixA  l>een  granted  as  to  another,  conceding  it  to  be  error,  cannot  be  taken  advantage 
of  by  the  adverse  party  if  he  did  not  object  to  such  mode  of  procedure  before  the 
trial  was  commenced.     Myers  v.  McDmudd,     Cai^,  337. 

CONTRACT. 

1.  Contract  for  Manufacturing  Lumker. — Under  a  contract  providing  for  the  manu- 
facture of  lumber,  a  clause  entitling  one  party  to  take  "any  part  of  the  whole  of  the 
refuse  lumber  that  may  accumulate  by  manufacturing,"  refers  to  quantity,  and  not 
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to  quality,  and  reqairea  that  it  be  taken  as  a  whole,  and  not  called  and  picked  OTer 
for  the  hest  i)ieces.      Waffnnan  ei  al.  v.  Morrdl  it  cd.     Cat.,  476. 

2.  TuK  Contract  Sced  ox  Constbckd,  and  held  tliat  the  defendants  had  complied  with 

the  conditious  on  their  part  as  to  payment.     Id. 

3.  CoNTi'.ACT  FOR  Sale  OF  Land — TENDER  OF  Deed  BY  VENDOR. — A  vendor,  under  a 

coutract  for  the  sale  of  real  estate,  is  entitled  to  maintain  an  action  at  law  tor  the 
reco\  ery  of  the  purchase-price,  if  he  executes  and  tenders  a  deed,  at  the  proper  time, 
anil  keeps  the  tender  goo<l  by  bringing  the  deed  into  court.  Powell  v.  Dayton,  Sheri- 
dan, and  Grande  Ronde  R,  /?.  Co.     Or.,  380. 

4.  TnE  Same— Destrdction  of  Sibject- matter  ExTiNomsHES  Contractt. — A  vendee 

under  such  contract  is  relieved  from  his  obligations,  if  prior  to  the  time  of  periorm- 
ance,  the  property  contracted  to  be  sold  has  ueen  destroyed.  Id, 
6.  The  Same — CoNcrRUENT  Conditions — Performance. — A  vendor's  covenant  to  con- 
vey and  a  vendee's  covenant  to  purchase,  are  dependent  and  concurrent,  where  the 
act  of  cacli  is  to  be  performed  at  the  same  time.  And  a  tender  of  a  deed  by  the 
former,  long  after  the  time  stipulated  for  performance,  is  not  sufficient  to  sustain  an 
action  for  the  purchase-price.     Id. 

6.  Agreement  to  Carry  on  Businesh  Construed. — Under  the  agreement  mentioned 

in  tiie  opinion,  furld,  that  the  defendant  was  not  bound  to  carry  on  the  business  in 
queatiun,  for  any  particular  time.  Huntington,  Administratrix,  etc.,  v.  RusetU  ei  ai. 
Cat.,  182. 

7.  Agreement  for  Sale  of  Mine  Construed — Payment  of  Purchase-price — Plain- 

titf  suld  to  the  defendants  a  mining  claim,  under  an  agreement  by  the  terms  of  which 
the  purchase- price  was  to  be  paid  out  of  the  net  proceeds  of  the  property  sold;  the 
agreement  provided  that  if  the  vendees  resold  the  property,  the  purchase- price 
should  at  once  become  due  and  payable.  The  vendees  subsequently  entered  into  an 
an'angement,  the  effect  of  which  was  to  transfer  to  an  adjoining  mine-owner  a  larj^e 
portion  of  the  property  sold:  Held,  after  a  construction  of  the  contract,  that,  upon 
such  conveyance  by  the  vendees,  the  purchase- price  became  due  and  payable.  Lhm 
ei  al.  V.  Butler  ei  al.     Col.,  254. 

8.  Contract  of  Employmen  r — Agreement  for  Compensation  in  Cask  of  Discharge 

— Public  Policy. — A  provision  in  a  contract  of  employment,  whereby  the  employers 
promise  to  pay  the  employee,  for  his  time  and  energies,  while  employ eil,  even  if 
they  should  discharge  him  from  their  service  for  derelictions  of  duty,  or  inability  to 
carry  out  their  wishes  and  plans,  is  not  void,  because  being  against  public  policy. 
Edwards  v.  Crept n  et  al.     Cal.,  195. 

9.  Brlacu  of  Contract — Evidence  of  Consideration. — Where  a  promise  is  made  on 

consideration,  inttr  alia,  that  the  plaintiff  would  not  become  intoxicated  in  a  certain 
place  and  during  a  certain  period,  evidence  that  the  plaintiff  became  intoxicated  is 
aduiissiMe  in  an  action  by  him  to  recover  for  breach  of  such  promise.  Myer»\, 
McDomUd.     Cal.,  337. 

10.  BiiEAcu  OF  Contract — Allegation  in  Answer  Construed, — In  an  action  to  re- 
cover for  the  breach  of  a  stipulation  in  an  agreement,  to  the  effect  that  the  defend- 
ant would  not,  in  the  building' of  a  certain  mill,  **let  any  sawdust  or  rubbish  l)e  put 
into  the  stream  so  as  to  injure  or  prevent  the  use  of  the  same  for  plaintiff's  family 
use,"  an  allegation  in  the  answer  that  the  defendant  prevented  the  sawdust  and 
rubbish  from  being  carried  down  by  the  stream,  and  that  the  waters  thereof  were 
not  rendered  impure,  etc.,  by  reason  of  such  sawdust  and  rubbish,  constitutes  a 
valid  defense.     Petfrnon  v.  Hubbard.     Cal.,  487. 

11.  Se'itlement  and  Payment  in  Full  is  a  Valid  Defense  to  an  action  for  breach 
of  t'ontract.     Id. 

12.  In  Si  cu  Ac^tion  the  Findings  Held  to  Cover  the  Issue  and  to  be  sustained 
by  the  evidence.     /(/. 

See  Aglstment,  1;  Constitutional  Law,  6,  6;  Delxvert,  1;  Wager, 

CONVERSION. 

1.  Measure  of  Damages  in  Action  for  the  Conversion  of  Timber. — Ad  innocent  pur- 

chusi'f  from  a  willful  trespasser  of  timber  cut  on  the  public  land  is  liable  for  the  value 
of  the  timber  at  the  date  of  such  purchase,  including  the  value  of  all  labor  and  ex- 
pense which  said  trespasser  had  then  bestowed  upon  it.  United  States  v.  lifilntr^ 
etui.     (U.  S.  Cir.  Ct.)     Or.,  723. 

2.  Cask  iv  Jid-.jmknt. — H.  purcliased  fifty  thousand  feet  of  lumber  at  the  mill  »»f  E., 

made  from  timber  willfully  cut  from  the  public  land  by  the  latter  without  the  knowl* 
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edge  of  H.,  and  hauled  the  same  to  Baker  City,  a  distance  of  twenty  mile?,  at  a  cost 
of  tive  dollars  per  thoasrjid,  where  he  disposed  of  it  at  fifteen  dollars  per  thousand: 
Held,  that  in  an  action  hy  the  United  States  to  recover  damages  for  tlic  couverbi3n 
of  said  timber,  the  true  measure  thereof  was  the  value  of  the  lumber  at  the  mill.  Id, 
3.  New  Trial — Intekest  on  Value  op  Property  Converted.— On  the  trial  it  was 
taken  for  granted  that  the  lumber  was  deli\ered  to  the  defendant  at  Baker  City,  and 
the  jury  took  its  value  there  as  the  measure  of  damages;  but  on  a  motion  fur  a  new 
trial,  it  being  admitted  that  the  defendant  paid  for  hauling  the  lumber  to  that  place, 
and  no  objection  being  made  to  the  omission  to  prove  that  fact  on  the  trial,  a  new 
trial  was  granted  to  the  defendant,  unless  the  plaintiff  would  remit  the  cost  of  haul- 
ing, two  hundred  and  fifty  dollars,  less  one  hundred  and  twenty  dollars,  tlie  amount 
of  three  years'  interest  on  the  value  of  the  lumber  at  the  mill,  which  the  plaintiff 
had  omitted  to  claim  on  the  trial.     Id, 

CONVICTION. 
See  Criminal  Law,  10,  12, 14-16. 

■ 

COPYRIGHT. 

1.  iNjtTNCiTioN  AGAINST  Unlawpql  Peksentation  OF  Opeila,  WHEN  IssiTED. — Tlie  owner 

of  a  litei-ary  work,  such  as  an  opera,  not  protected  by  a  copyright,  is  entitled  to  an 
injunction  against  its  unauthorized  presentation,  upon  giving  approved  security.     lu 
such  case  the  right  to  recover  damages  for  the  unlawful  production  of  the  opera,  is' 
not  an  adequate  remedy.     Goldmark  et  cd.  v.  Kreling  et  cU,     {U.  S.  Cir.  Ct.)     Cal.^ 
39. 

2.  The  Same — Preliminary  Injunction — Additional  Security  may  be  Ordered. 

Where  a  preliminary  injunction  is  granted,  upon  complainants  giving  a  bond,  if 
counsel  for  the  respondents  have  not  had  an  opportunity  to  bo  present  at  the  approval 
of  the  bond,  the  court,  sitting  as  a  court  of  equity,  has  power,  upon  petition, 
promptly  made,  or  affidavit,  showing  the  sureties  to  be  insufhcicnt,  aud  notice  to 
the  other  side,  without  regard  to  other  proceedings,  at  any  proper  sta^o  of  the  case, 
to  require  an  additional  bond  to  be  given,  as  a  condition  of  the  continuance  of  the 
injunction.  Such  application  should  oe  promptly  made,  otherwise  the  right  to  object 
will  be  deemed  waived.     Id. 

3.  The  Same— Right  to  Injunction  when  not  Lost  by  Failure  to  Furnish  Se- 

curity IN  Time. — ^The  complainants,  as  owners,  filed  a  bill  to  restrain  the  defend- 
ants from  unlawfully  producing  the  opera  of  Nanon.  Such  opera  had  never  been 
copyrighted.  An  order  to  show  cause  why  an  injunction  should  not  be  granted,  was 
issudd,  returnable  on  a  day  fixed.  After  several  delays,  no  cause  being  shown  against 
it,  an  injunction  was  issued,  on  condition  that  the  complainants  give  bond  in  the  sum 
of  ten  thousand  dollars.  The  bond  offered  being  deemed  insufficient  by  the  court, 
the  injunction  was  dissolved  upon  the  defendants  filing  an  indemnity  bond.  The 
complainants  thereupon  moved  to  set  aside  the  order  dissolving  the  injunction,  at 
the  same  time  offering  a  certified  check  for  ten  thousand  dollars,  or  an  equal  amount 
of  coin,  as  security:  lleldj  that  such  order  should  be  granted;  that  complainants'  right 
to  an  injunction  was  not  lost  by  reason  of  their  failure  to  funish  a  sufficient  boud  iu 
the  first  instance.     Id, 

4.  Distinction.s  between  the  Present  Cask  and  Cases  Involving  the  infringements 

of  patents  and  copyrights,  so  far  as  the  complainants'  right  to  a  preliminary  injunc- 
tion is  concerned,  stated  and  discussed.    Id, 

CORPORATIONS. 

1.  Stockholder's  Liability  for  Unpaid  Subscriptions — Presentation  of  Claim. — 
The  unpaid  capital  stock  of  a  corporation  is  regarded  In  equity  as  a  trust  fund,  held 
in  reserve  by  the  stockholders  for  the  benefit  of  creditors;  and  suits  to  cstabli«?h  and 
enforce  the  trust  are  maintainable  against  the  representatives  of  deceased  stock- 
holders upon  the  theory  that  the  decedent  held  money  equal  to  the  amount  of  his 
unpaid  subscription  in  trust  for  the  creditors,  and  that  the  fund,  although  incapable 
of  identification,  has  passed  into  the  hands  of  the  executor  or  administrator.  Such 
a  fund  is  no  part  of  the  estate  of  the  deceased  person.  No  necessity,  therefore,  exists 
for  the  presentation  of  any  demand  against  the  personal  representative  before  bringing 
suit.     Thompemi  v.  Btno  Savings  Bank  et  cd,     Nev.,  6^. 
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2.  Stockiioldep.*s  Liability  for  Unpaid  SuBSCRimoNfl — Statute  of  Limitations. — 

The  dcfoiulauk,  ia  the  state  of  New  York,  in  1865,  subscribed  to  certain  shares  of 
8t-)ck  of  tlie  National  Express  and  Transportation  Company,  a  corporation  organizetl 
uu  icr  the  laws  of  Virginia.  The  laws  of  that  state  required  that  upon  every  Hub- 
Bciiption  for  bhares  in  any  joint-stock  company  there  should  be  paid  upon  each  share 
two  dollars  at  the  time  of  subscribing,  and  the  residue  thereof  as  required  by  the 
president  and  directors.  On  December  14,  1880,  in  a  suit  instituted  in  the  chancery 
court  of  tlic  city  of  Richmond,  Va.,  it  was  decreed  that  thirty  per  cent  of  the  |tar 
v^Iiic  of  each  share  of  stock  should  be  called  for,  and  required  to  be  paid  by  the 
subscribers,  for  the  purj^ose  of  ))a}r'ing  the  debts  of  the  corporation:  IJeld^  that 
under  the  defendant  s  contract  of  subscription  his  liability  for  the  unpaid  portion 
thereof  did  not  become  fixed  until  a  call  oy  the  president  and  directors;  that  tlic 
call  made  by  the  chancery  court  was  the  same,  in  effect,  as  if  it  had  been  made  by 
such  ofhcers;  and  that  the  statute  of  limitations  commenced  to  run  against  defendant's 
liability  for  such  call  from  the  date  of  the  decree,  and  that  under  Bectiou  331)  of  the 
code  of  civil  procedure  such  liability  was  barred  in  two  years.  Glenn,  Trm^Uey  v. 
Saxton.     Cal.f  735. 

3.  Mortgage  to — Ultra  Vires — Mortgagor  cannot  Question  Corporate  EIxist- 

ENCE. — In  an  action  by  a  corporation  to  foreclose  a  mortgage,  given  to  secure  a  loan 
to  the  defendant,  the  latter  cannot  question  the  legality  of  plaintiff's  corporate  exist- 
ence, or  its  power  to  enter  into  the  contract.     Grangers  Dusiness  Association  of  Cali- 
forma  v.  Clarl'e,     Cal.y  8*2. 

4.  Foreign  Corporations  are  not  Phouibited  from  Doing  Bosiness  in  Montana. 

G'lrjield  M.  it  M.  Co.  v.  Hammer,     Mont.y  2. 

5.  Evidence  op  Existence  de  Facio. — Li  such  action  the  corporate  existence  of  the 

plaintiff  may  be  established  by  evidence  that  it  was  a  corporation  de  facto,  Oakland 
Gas  Light  ('ompany  v.  JJaiueron.     Cal.,  154. 

6.  CiiKDiToii'.s  Suit— Kemedy  by  Assessment. — A  judgment  creditor  of  a  corporation, 

who  has  exhausted  his  remedy  at  law,  may  maintain  a  suit  in  equity  to  subject  the 
unpaid  subscriptions  of  the  stockholders  to  tlie  satisfaction  of  his  claim.  He  is  not 
confined  to  a  remedy  by  assessment,  to  be  levied  by  the  trustees  upon  all  the  stock- 
holders.    Thompson  v.  Heuo  Sam)igs  Baiik.     Aev.^  634. 

7.  The  Decree  Entered  in  This  Action  reviewed,  and  held  unobjectionable.     Id, 

See  Municipal  Corporations;  Taxation,  3. 

•       COSTS. 

1.  Costs — Judgment  for  Plaintiff — Unprejudicial  Error. — One  who,  on  applica- 
tion of  the  defendant,  is  joined  as  a  party  plaintiff,  and  as  such  answers  a  cross-com- 
plaint in  an  action  of  ejectment,  is  entitled  to  a  judgment  for  costs  upon  findings 
being  made  in  his  favor.  And  it  is  error  for  the  court  to  add  such  costs  to  the 
amount  of  the  cost-bill  of  the  original  plaintiff,  and  to  enter  judgment  for  the  fall 
amount  against  the  defendant.  Such  error  will  not  warrant  a  reversal  of  the  judg- 
ment, as  it  is  without  prejudice  to  the  defendant.     George  v.  Silva,     Cal.,  670. 

See  Attachment,  4. 
COUNTEBr-CLAIM. 

1.    CorNTER-CLAIM   IN   FaVOR  OF  OXE  DEFENDANT — ACTION  ON  JoiNT    LIABILITY. — One 

of  t'.vo  or  more  defendants  sued  on  a  joint  and  not  a  joint  and  several  liability,  can- 
not sot  up  03  a  counter-claim  a  cause  of  action  in  his  favor  alone  against  the  plaintiff. 
Roberts  et  at.  v.  DoTwrai^et  id.     Cal.,  672. 

COUNTY  GOVERNMENT  ACT. 
See  Fees,  1. 

COVENANTS. 

1.  Covenant  of  Quiet  Enjoyment—Breach  of,  how  Alleged.— A  covenant  for 
quiet  enjoyment  is  never  broken  until  tliei*e  has  been  some  hostile  assertion  of  a 
better  title.  Consequently,  in  an  action  to  recover  for  such  breach,  an  allegation 
that  the  grantor,  at  the  time  of  making  the  deed,  was  not  and  never  has  been,  the 
owner  of  the  bod  granted,  is  sufficient  to  show  a  bi-each  of  the  covenant.  J/oryan 
v.  Henderson.     Wash.,  120t 
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creditor's  suit. 

See  Cn>rpoilations,  6.  i 

CRIMINAL  LAW—IN  GENERAL. 

1.  Arkaignment — Failure  to  Read  Indictment  to  Prisoner. — The  proyision  of  the 

statute  reqnirins  the  defendaut,  in  a  criminal  prosecution,  to  be  furnished  with  a 
copy  of  the  indictment,  is  a  better  mcaiia  of  informing  him  of  the  nature  of  the 
chr-rge,  than  reading  the  indictment  to  him.  Consequently  where  such  copy  is  fui- 
nished  the  failure  to  read  it  to  him  on  his  arraignment  is  not  a  fatal  defect.  And 
this,  although  such  copy  was  furnished  but  a  fev/  moments  before  he  was  called  upon 
to  pJead,  if  he  made  no  objection  and  made  no  protest  to  a  statement  of  his  counsel 
that  **we  have  read  the  indictment  and  know  its  contents."  Minich  v.  People.  Col., 
580. 

2.  Failure  to  Furnish  Defendant  with  List  of  Witnesses. — The  failure  to  furnish 

a  defendant  charged  with  murder  with  a  list  of  all  the  v/itnesses  called  by  the  prose- 
cution, prior  to  the  arraignment,  is  not  a  fatal  error,  if  prior  to  the  trial  he  is  fur- 
nished with  the  names  of  all  witnesses  calle<l  in  chief,  and  there  is  no  showing  that 
he  was  in  any  way  surprised,  or  his  rights  prejudiced  by  reason  of  tlie  fact  that  he 
was  not  sooner  apprised  that  they  would  bo  sworn.     Id. 

3.  Failure  to  Furnish  Defendant  with  List  of  Petit  Jurors.— The  failure  to  fur- 

nish a  defendant  with  a  list  of  the  petit  jurors  prior  to  his  arraignment,  unless  it 
appears  that  he  was  prejudiced  thereby,  will  not  warrant  setting  aside  a  convic- 
tion when  such  list  was  turnished  him  prior  to  his  trial,  and  no  objection  was  made 
upon  this  ground,  cither  to  the  arraignment  or  to  impaneling  the  jury  and  going  to 
trial.     Id. 

4.  Record  of  Arraignment. — A  record  which  recites  that  the  defendant  **  personally 

appeared  in  open  court  and  was  duly  arraigned  on  said  indictment,"  suiucieutly 
shows  an  arraignment.     State  v.  Abrama.     Or.,  509. 

5.  Trial— Setting  Day  for — Defendant  need  not  be  Present. — The  appointment 

of  a  day  for  the  trial  of  a  criminal  prosecution  is  no  part  of  the  trial,  and  may  be 
made  in  the  absence  of  the  defendant.     Id. 

6.  Appeals    in    Criminal   Cases  —  Tran.scripts — Impaneling   of   Grand    Jury. — 

Lender  sections  212  and  241  of  the  criminal  code,  transcripts  on  appeal  in  criminal 
cases  need  not  contain  a  record  that  a  grand  jury  was  impaneled,  or  that  a  foreman 
was  apj>ointed  at  the  term  of  court  at  which  the  indictment  purports  to  have  been 
found.     Id. 

7.  Misconduct  of  Counsel — New  Trial. — No  objections  to  proceedings  in  the  lower 

court  can  be  heard  on  appeal  which  are  not  based  on  alleged  error  in  judicial  action. 
If  abuses  of  counsel  have  occurred  during  the  trial,  without  the  fault  of  the  court 
or  of  the  party  complaining,  the  injured  party  has  his  remedy  by  motion  for  a  new 
trial.  But  he  cannot  claim  a  reversal  of  the  judgment  on  account  cf  such  irregu- 
larities, which  have  never  been  submitted  to  tiie  trial  court  for  its  determination. 
Id. 

8.  Defendant  Witness  in  his  Own  Behalf— Cross-examination  and  I.\ipeachment 

OF. — Where  a  defendant  in  a  criminal  case  avails  himself  of  the  privilege  of  becom- 
ing a  witness  in  bis  own  behalf,  he  subjects  himself  to  the  same  rules  of  cross- 
examination  as  any  other  witness.  And  if,  on  such  examination,  he  denies  having 
made  certain  statements,  in  conflict  with  his  declarations  on  the  trial,  the  prosecu- 
tion may  give  evidence  to  the  contrary,  for  the  purpose  of  impeaching  his  testimony. 
The  evidence  of  the  impeaching  witnesses  is  admissible  if  the  declarations  testified 
to  by  them  are  the  same  in  substance  with  the  words  used  in  the  impeaching  ques- 
tions.    Id.  * 

9.  Reasonable  Doubt  Defined. — The  reasonable  doubt  which  will  warrant  a  jury  in 

returning  a  verdict  of  acquittal  means  a  serious,  substantial,  and  well-founded  <loubt, 
and  not  a  mere  ])ossibility  of  a  doubt.  It  is  such  a  doubt  as  in  the  important  transac- 
tions of  life  would  cause  a  reasonable  and  prudent  man  to  hesitate  and  pause.  Aliti- 
ic/i  V.  People.     Col.,  680. 

10.  Conviction— Reasonable  Doubt— Moral  Certainty.— A  conviction  from  the  facta 
in  evidence  of  the  defendant's  guilt  to  a  reasonable  and  moral  certainty  is  a  convic- 
tion beyond  a  reasonable  doubt.     State  v.  Al/rams.     Or.,  f  10. 

11.  Deliberate  Use  of  Weapon  Defined. — A  definition  that  a  deliberate  use  of  a 
deadly  weapon  is  '*an  intentional  use;  a  use  that  is  the  result  of  a  resolution,  pur- 
pose, or  design,  formed  in  the  mind  and  reflected  upon,  and  not  done  in  self-defense; 
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it  is  only  necessary  that  it  be  the  act  of  the  mind  when  the  mind  has  had  time  to  act 
without  heat  or  {Mission '' — ia  suihciently  certain  and  correct.     Id. 

12.  Conviction  Dkfined — Bail  after  Verdict  not  Allowable. — The  ordinary  mean- 
ing of  tlie  word  **  conviction  "  is  a  finding  by  the  jury  of  a  verdict  th^t  the  a<M:used 
is  guilty.  The  word  is  used  in  that  sense  in  sections  1271  et  seq.  of  the  penal  code. 
Consequently,  under  snch  sections,  a  defendant,  convicted  of  a  felonv,  in  a  case  not 
punishable  with  death  or  by  fine  only,  is  not  entitled  as  of  right  to  be  admitted  to 
bail  after  a  verdict  of  conviction.  If  bail  is  allowable  at  aU  in  such  cases,  it  must 
be  as  a  inattei  of  discretion.     Ex  parte  Broicn  et  al,  07i  Habeas  Corpus,     Cal.^  394. 

13.  GiiAND  Jury  — Presence  of  Stranger  before  —  Objection  Unavailing  after 
Trial. — The  fact  that  a  person  other  than  the  district  attorney  was  present  before 
the  grand  jury  for  the  purpose  of  assisting  them  in  the  examination  of  witnesses 
and  in  framing  the  indictment,  while  highly  improper,  cannot  be  taken  advantage 
of  after  trial  and  verdict  upon  a  motion  for  a  new  trial.     StaXe  v.  Justus.     Or.,  51. >. 

14.  Act  Constituting  Two  Ofpenses — Prior  Conviction. — Where  the  same  act  consti- 
tntes  two  distinct  ofifenses,  one  against  the  state. and  the  other  against  the  munici' 
pality  wherein  it  was  committed,  a  conviction  for  the  offense  against  the  latter  is 
no  bar  to  an  action  by  the  state.     JInghes  v.  People.     CoL,  610. 

15.  The  Same — Demurrer  to  Plea  of  Prior  Conviction.— A  plea  ox  former  oonWction, 
notwithstaudiuK  an  averment  that  the  offense  of  which  the  defendant  had  been  con- 
victed and  that  of  which  he  stood  charged  were  one  and  the  same,  may  be  de- 
murred to,  and  the  demurrer  sustained,  if  the  plea  further  sets  forth  facts  from  which 
it  api)eared  that  the  two  ofifenses  were  separate  and  distinct.     Id. 

16.  The  Same— Judgment  may  be  Entered  upon  Sustaining  Demurrer. — Upon  sus- 
taining a  demurrer  to  a  plea  of  former  conviction,  the  court  has  power  to  enter  judg- 
ment against  the  defendant  the  same  as  after  trial  and  verdict  of  guUty.     Id. 

17.  No  Common-law  Offenses  in  Orkxjon — Offen.se  without  Penalty. — In  Oregon 
there  are  no  indictable  common-law  offenses.  Consequently  the  violation  of  a  stat- 
ute, creating  an  offense,  but  not  imposing  a  penalty,  while  indictable  as  a  misde- 
meanor at  common  law,  as  for  a  contempt  against  the  statute,  is  not  indictable  as 
sucli  under  the  Oregon  statute.     Slate  v.  OauiU.     Or.,  656. 

18.  Criminal  Trial — Bias  and  Prejudice  of  Judge. — A  judge  is  not  disqualified  to 
try  a  criminal  case  by  reason  of  mere  bias  or  prejudice  against  the  accused.  Mc- 
Dotrell  V.  Levy,  Judge,  etc.     Col.,  429. 

19.  Absence  of  the  Defendant  from  the  Court,  when  the  jury  returned  a  verdict  of 
conviction,  vitiates  the  verdict.     Smilh  v.  People.     Col.,  577. 

20.  Prisoner  cannot  be  Kept  in  Irons  during  Triai^ — A  prisoner  cannot  be  kept  in 
irons  during  his  trial  for  a  criminal  offense.  The  delay  and  difficulty  of  removing 
such  irons  will  not  justify  the  refusal  to  have  them  removed.  Stale  v.  Smith,  Or., 
520. 

See  AccE&SARiES,  1;  Arrest;  Assault;  Burglary;  Evidence,  14-19;  Forgery;  Jckt 

AND  Jurors;  Murder  and  Manslaughter;  Riot. 

CROSS-COMPLAINT. 
See  Trespass. 

CRUELTY. 
See  Divorce,  1,  2,  5. 

DAMAGES. 

1.  Verdict —Excessive  Damages. — A  verdict  of  one  thousand  three  hundred  doUar* 
recovered  in  an  action  for  damages  caused  by  a  beating,  will  not  be  set  aside  aa  exces 
sive.     May  et  al.  v.  Steele.     Ccu.,  539. 

See  Convermon;  Eminent  Domain,  6,  8-11;  Forgery,  1;  Sale,  2;  Slander,  2. 

DEBTOR  AND  CREDITOR. 

1.  Debtor  and  Creditor— Payments  for  Benefit  of  Ck£dito&. — One  perwn  cannot, 
without  authority,  pay  the  debt  of  another  and  charge  the  amount  bo  paid  againH 
the  party  for  whose  benefit  the  payment  was  made.  McOte  v.  City  q/*  San  Jo9p, 
Cal.,  210. 
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2.  Contract  wrni  MTrNicn»ALiTY — Terms  op  caxnot  be  Changed  by  Legislation. — A 
contract  entered  into  with  a  municipality,  which  provides  for  a  certain  mode  of  pay- 
ment by  the  city  cannot  bo  changed  by  subsequent  legislation,  so  as  to  authorize  a 
performance  different  from  that  prescribed  in  the  contract.  And  payments  made  in 
conformity  with  such  subsequent  legislation  will  not  bind  the  contractor  unless 
assented  to  by  him.     Id. 

See  AftsiGNMENT,  2;  Assionmentt  for  Benefit  or  Creditors;  Duress;  Fraudulent 

Conveyances;  Supplemental  Proceedings. 

DECISION". 
See  Findings,  L. 

DECREES. 
See  Judgment. 

DEDICATION. 

1.  Dedication  of  Street— Filing  Map — Reservation. — ^The  filing  and  recording  of  a 
map  on  which  certain  lands  are  designated  as  streets  cannot  have  the  effect  to  dedi- 
cate other  lands  as  streets  which  are  expressly  reserved  from  the  dedication.  Ileivltf 
V.  East  Portland.     Or,,  639. 

DEEDS. 

1.  Admissibility  of — Whether  Includes  Premises  in  Dispute. — ^When  a  deed  ia 

offered  in  evidence  to  show  title  to  the  locus  in  quo,  an  offer  by  the  adverse  party  to 
prove  facts  showing  that  such  deed  was  not  intended  to  include  the  premises  in  dis- 
pute,  does  not  go  to  the  admissibility  of  such  deed,  but  only  to  its  effect.  J)ent  v.  Bird 
et  al,     CaL,  142. 

2.  Cannot  bb  Varied  by  Parol  Evidence — Construction.— Parol  evidence  is  never 

permitted  to  vary  or  contradict  the  terms  of  a  written  instrument.  While  evidence 
19  admissible  of  ail  the  circumstances  surrounding  the  maker  of  the  instrument,  parol 
evidence  of  other  language,  declaring  his  meaning,  than  that  which  is  contained  in 
the  instrument  itself,  is  not  admissible.  If,  therefore,  the  language  of  a  deed  in 
question  is  unambiguous,  and  admits  of  but  one  construction,  no  parol  evidence  could 
be  material  to  its  construction,  and  the  rejection  of  evidence  offered  for  such  purpose 
would  not  be  error.     Id. 

3.  Evidence  of  Grantor's  Intention  not  Admissible. — Where,  a  deed  is  silent  as  to 

the  quantity  of  land  intended  to  be  conveyed,  and  the  description  is  broad  enough 
to  include  both  high  lands  and  adjoining  marsh  lands,  parol  evidence  that  it  was  the 
intention  of  the  grantor  to  exclude  such  marsh  lands,  and  to  limit  the  conveyance  to 
a  specified  number  of  acres,  is  inadmissible.     Id. 

4.  Uncertainty  of  Description — Evidence  to  Identify  Land. — A  deed,  which  de- 

scribes the  property  conveyed  as  "all  the  right,  title,  interest,  and  demand  which 
the  grantor  has,  or  ought  to  have,  in  and  to  all  those  lots  and  parcels  of  laud  lying 
in  the  town  of  Silverton,  which  remained  undivided  amongst  the  proprietors  of  said 
town  site  upon  delivery  of  deeds  by  the  trustee,  of  said  town  site,  to  the  said  pro- 
prietors, the  same  being  one-twelfth  undivided  interest  in  said  undivided  lots,"  is 
not  void  for  uncertainty  of  description.  And  parol  evidence  is  admissible  for  the 
purpose  of  identifying  the  property  intended  to  be  conveyed.  Blair  et  al.  v.  Bruns, 
Col.,  285. 

5.  Admission  in  Answer  Dispenses  with  Proof. — Where  the  answer  admits  the 

identity  of  certain  land  with  that  described  in  a  particular  conveyance,  evidence  to 
prove  such  fact  is  unnecessary;  and  the  admission  of  incompetent  evidence  for  such 
purpose  is  not  error.     M. 

6.  Parol  Reservation  not  Binding — Subsequent  Grantee  without  Notice.— A  deed 

of  real  estate,  "with  all  the  improvements  thereon,"  cannot  be  varied  by  parol  evi- 
dence that  at  the  time  of  the  conveyance  it  was  understood  and  agreed  between  the 
parties  that  certain  fixtures  should  be  reserved  to  the  grantor.  Whatever  liability 
IS  incurred  by  the  grantee,  by  reason  of  such  verbal  agreement,  none  is  incurred  by  a 
subsequent  purchaser  from  him,  without  notice.  Snyder  v.  Board  oj  CouiUtj  Coni' 
misttioiiere  oj  Boulder  OouiUy  et  al.     Col.,  533. 
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7.  CoNFLiCTiNa  Boundaries — Known  Monuments  must  Control. — The  plaintiffs  and 
defendant  owned  adjoining  tracts  of  laud,  each  claiming  under,  deeds  from  the  same 
grantor.  The  lines  along  the  norlherly  line  of  plaintiffs'  land,  and  the  southerly  line 
of  defendant's,  which  shouUl  be  identical,  varied,  aa  to  their  course,  one  fourth  of  a 
degree,  which,  according  to  the  testimony,  would  make  a  difference  of  thirteen  and 
one  half  feet  in  the  location  of  the  north-west  comer  of  plaintiffs'  and  the  south- 
west comer  of  defendant's  laud,  which  corners  should  be  the  same:  Ileldf  that  the 
known  and  fixed  monuments  must  prevail  over  the  courses  and  distances;  and,  upon 
a  review  of  the  evidence,  that  the  premises  in  dispnte  was  included  within  the  land 
granted  to  the  defendant.     Beaudry  tt  al.  v.  DoyU,     CaJ..,  299. 

See  Advsesx  Possession,  1,  2;  Appeal,  21;  Contract,  3;  Married  Woman;  Mort- 
gage, 1,  2. 

DEFAULT. 

1.  Opening  Default  Judgment — Discretion  of  Court. — It  is^thin  the  legal  discre- 

tion of  the  trial  court  to  grant  motions  to  open  defaults,  or  the  contrary,  and  in 
the  absence  of  an  abuse  of  such  discretion  its  action  will  not  be  reversed.  Dough- 
erty  v.  Nevada  Bank  of  San  Francisco.     Cat.,  503. 

2.  The  Same— Excusable  Absence  of  Attorney — Surfrlse. — Where  judgment  by 

default  is  taken  against  the  defendant,  in  his  absence  and  tliat  of  his  counsel,  an 
order  setting  aside  such  judgment  will  not  be  reversed,  if  it  appears  that  the  absence 
of  counsel  was  due  to  his  excusable  neglect,  and  that  he  was  taken  by  surprise.     Id, 

3.  Equitablb  Action — Default — Relief  Granted  under  General  Prater. — In  an 

equitable  action,  where  judgment  by  default  is  rendered,  if  the  specific  relief  asked 
cannot  be  granted,  such  relief  as  the  case  stated  in  the  complaint  authorizes  may  be 
had,  under  a  prayer  for  general  relief.  Oliver,  AdmtHMtrator,  el  ai,  v.  Blair  el  at, 
Co/.,  214. 

4.  The  Opinion  in  Department,  reported  in  6  West  Coast  Rep.  374»  approved.    Id, 

DELIVERY. 

1.  Conditional  Delivert  of  Written  Contract — Parol  Evidence. — Parol  evidence 
is  admissible  to  show  that  the  delivery  of  a  written  contract,  not  under  seal,  was  made 
on  conditions.     Simpson  v.  Carson,     Or.,  637. 

DEMAND. 

1.  AcnoN  FOR  Possesion  of  Person altt — Demand,  whxn  Necessary.— In  an  action 

to  recover  personal  property,  or  its  value,  where  it  appears  that  the  property  came 
lawfully  into  the  possession  of  the  defendant,  a  demand  and  refusal  to  deliver  must 
be  shown.  If  the  original  possession  is  acquired  by  tort,  no  demand  previous  to  the 
institution  of  the  action  is  necessary.     Mc Nolly  et  al.  v.  Connolly.     Col.,  679. 

2.  The  Same — Demand,  when  Necessary  by  Judgment  Purchaser. — Judgment  debt- 

ors whose  real  property  has  been  sold  under  execution  may  lawfully  retain  posses- 
sion thereof,  after  the  time  for  redemption  has  expired,  until  the  execution  purchaser 
has  demanded  to  be  let  into  possession.  And  until  such  demand  the  execution  pur- 
chaser cannot  maintain  an  action  to  recover  possession  of  tixtures  removed  by  the 
judgment  debtors.     Id. 

DEMURRER 

I.  Office  of  Genjebal  and  Special. — A  complaint  which  fails  to  state  all  the  facta 
essential  lo  a  recovery  may  be  attacked  by  a  general  demurrer,  under  sulxUvision  C, 
of  section  430  of  the  code  of  civil  procedure.  But  where  a  complaint  states  all  the 
facts  essential  to  a  recovery,  but  states  them  imperfectly,  a  demurrer,  to  be  effectual, 
must  be  special  and  directed  against  the  very  defect  apparent.  Tehama  County  v. 
Bryan.     Ctd,,  222. 

r2.  PiiEADiNG— General  Demurrer — Ambiguity. — The  division  of  a  complaint  into  a 
number  of  counts  does  not,  of  itself,  constitute  an  ambiguity  or  uncertainty  whi\.  i 
can  be  taken  advantage  of  by  general  demurrer.  The  particular  matter  constituting 
an  ambiguity  in  a  pleading  must  be  pointed  out  by  a  special  demurrer.  If  that  be 
not  done  a  general  demurrer  on  that  ground  may  be  disregarded.  Dcmartin  v. 
Albert.     Col.,  568. 


Index.  781 

3.  Sevebal  Vefzsseh — Failure  to  State  Separately— Objection  how  Taken. — 
Under  section  444  of  the  code  of  civil  procedure,  an  answer  containing  several 
defenses,  not  separately  stated,  cannot  be  demurred  to;  such  defect  ean  only  be 
reached  by  motion  to  strike  out,  or  by  some  other  appropriate  proceeding.  Hagely 
V.  Hagdy.     Cat.,  752. 

4^  Demukreb  to  Answer — Amended  Answer — Waiver  of  Objection. — Where  sepa- 
rate defenses  are  set  up  in  an  answer,  and  a  demurrer  is  sustained  to  one  or  moro  of 
such  defenses,  and  the  defendant  subsequently  files  an  amended  answer,  it  will 
amount  to  a  waiver  of  error  as  to  such  defenses  as  are  pleaded  anew  in  such 
amended  answer,  but  not  as  to  defenses  to  which  the  demurrer  was  sustained,  and 
which  are  not  again  pleaded  in  the  amended  pleading.     Id, 

5.  Answering  does  not  Waive  Demurrer  Filed. — If  a  complaint  improperly  joins  two 

causes  of  action,  advantage  of  the  defect  must  be  taken  by  demurrer,  or  it  is  waived. 
If  such  demurrer  be  improperly  overruled,  the  defendant  does  not  waive  the  defect 
by  answering.     Reynoldi^.  Lincoln.     CcU.,  666. 

6.  All  Objection  to  tue  Misjoinder  of  Causes  of  Action,  unless  taken  advantage  of 

by  demurrer,  is  waived.    Wenner  v.  Smith.     Utah,  746. 

7.  Decision  on  Demurrer  to  Answer — Case  at  Law — Writ  of  Error. — A  decision, 

overruling  a  demurrer  to  an  answer,  which  set  up  merely  legal  defenses,  is  a  decision 
at  law.  Such  decision  must  l)e  brought  to  the  supreme  court  for  review  on  writ  of 
error.  If  no  errors  are  assigned,  the  proceeding  will  be  dismissed.  Brown  et  aL  v. 
Bank.    WaaLj  189. 

See  Criminal  Law,  18;  Findings,  4. 

DENVER. 

1.  SrPERioR  Courts — Act  Establishing  is  Valid — Special  Legislation. — Chapter 

lOTof  the  general  statutes,  establishing  a  superior  court  in  cities  having  a  popula- 
tion of  tweuty-iive  thousand,  although  at  present  only  applicable  to  the  city  of 
Denver,  is  not  obnoxious  to  section  25,  article  5,  of  the  constitution,  prohibiting 
special  legislation.  Such  court  is  neither  a  district  court,  nor  a  court  of  the  same 
class  or  grade,  and  consequently  is  not  violative  of  section  14  and  article  6  of  the 
constitution.  Its  creation  is  authorized  by  section  1  of  said  article.  Darrow  v. 
People  ex  rel  Norria.     Col.y  267. 

2.  Qualification  for  Office — Legislature  may  Impose   Property  Restriction. — 

The  legislature  may  make  the  payment  of  taxes  a  necessary  qualification  for  mem- 
bership in  the  board  of  aldermen  of  a  city.  Section  6,  article  7,  of  the  constitution, 
provicfiug  that  '*  no  person  except  a  qualified  elector  shall  be  elected  or  appointed  to 
any  civil  or  military  office  in  the  state,  does  not  impliedly  inhibit  the  addition  of 
such  property  qualification.     Id, 

3.  City   Charter  of    Denver — Amendments  of — Special   Legislation. — The   law 

specifically  relating  to  the  city  of  Denver  is  not  obnoxious  to  constitutional  inhibi- 
tions against  local  or  special  legislation;  and  inasmuch  as  prior  to  and  at  the  time  of 
the  adoption  of  the  state  constitution  the  entire  city  government  was  regulated  by 
special  ciiarter,  and  as  its  citizens  have  not  elected  to  abandon  such  charter  and 
incorporate  under  the  general  laws,  the  charter  remains  in  force;  and  a  legislative 
revision  or  amendment  thereof  will  not  be  reviewed  foi  the  purpose  of  determining 
whether  or  not  the  changes  incorporated  could  be  made  by  special  legislation.  Dar- 
row V.  People  ex  rel.  Norris.     Col. ,  575. 

4.  The  Same — City  Council  has  Power  to  Judge  of  Qualification  and  Election 

OF  Members. — The  provision  of  the  charter  of  the  city  of  Denver,  as  amended  by  the 
acts  of  1881,  1883,  and  1885,  that  "  the  city  council  shall  be  the  sole  judge  of  the 
qualifications,  elections,  and  returns  of  its  members, "etc.,  is  not  obnoxious  to  section 
12,  article  7,  of  the  constitution,  requiring  the  general  assembly,  by  general  laws,  to 
designate  the  courts  and  judges  by  whom  election  contests  shall  be  tried.     Id, 

DESCRIPTION. 
See  Deeds,  4,  5;  Mechanic's  Lien,  4;  Replevin,  1,  2. 

DISCHARGE. 
See  Bankruptcy. 

DISCRETION. 
Seo  Default,  1, 
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DISMISSAL. 

1.  Plaintiff  cannot  Dismiss  Acttion  after  TRiAii  and  Submission. — After  a  canse 
has  been  regularly  tried  and  submitted  for  decision  it  cannot  be  dismissed  on  plain- 
tiflf's  motion.     Caaey  et  al.  v.  Jordan  et  cU,     CcU.,  4S4. 

DIVORCE. 

w 

1.  When  Granted — Cruelty. — A  divorce  will  not  be  granted  on  the  ground  of  cruelty, 

unless  the  proof  be  clear  and  satisfactory  of  the  truth  of  the  charge  preferred.  Tay- 
lor v.  Taylor,     Or.,  410. 

2.  Provocation  by  Wife. — The  cruel  treatment  which  lays  the  foundation  for  a  divorce, 

must  be  unmerited  and  unprovoked.  And  when  the  wife  is  ill-treated  on  account  ot 
her  own  misconduct,  her  remedy  is  a  reform  of  her  own  manners,  unless  the  return 
from  the  husband  is  wholly  unjustified  by  the  provocation,  and  quite  out  of  propor- 
tion to  the  offense.     Id.  # 

3.  Form  of  Decree — Division  of  Property — ^Custody  of  Minor  Children. — The 

provision  of  section  405  of  the  civil  co4o,  that  "whenever  a  marriage  shall  be  de- 
clared void  and  dissolved,  the  party  at  whose  prayer  such  decree  shall  be  made  shall 
in  all  cases  be  entitled  to  the  undivided  one-third  part  ....  of  the  whole  of 
the  real  estate  owned  by  the  other  party  at  the  time  of  the  decree,"  etc.,  is  im- 
perative; while  the  provision  of  section  497,  empowering  the  court  to  further  decree, 
tor  the  care  and  cnstody  of  minor  children,  and  for  the  recovery  from  the  party  in 
fault  of  such  an  amount  of  money  as  may  be  jast  for  the  maintenance  of  the  other, 
is  permissive  only.     Boon  v.  Boon.     Or.,  115. 

4.  The  Same. — A  decree  of  divorce  should  provide  for  the  care  and  custody  of  the  minor 

children,  if  there  are  any.     Id, 

5.  Cruel  Treatment — Evidence. — The  evidence  in  support  of  the  allegations  of  cruel 

and  inhuman  treatment  by  the  defendant  reviewed  at  lengthy  and  held  not  to  war- 
rant a  decree  of  divorce.     Id, 

DUE  BILL. 
See  Consideration,  3. 

DURESS. 

1.  Relinquishment  of  Debt. — The  relinquishment  of  a  debt,  effected  by  the  use  of  co- 

ercive means  against  the  creditor  by  the  debtor,  amounting  to  duress,  is  not  valid, 
whether  the  party  relinquishing  is  of  sound  mind  or  not.  ParmetUier  v.  Paler. 
Or.,  660. 

2.  Restraint  or  Fear  Incited  by  Threats. — The  relinquishment  of  a  debt  under  a 

restraint  or  fear  incited  by  threats  that  an  impending  calamity  would  befall  the 
creditor  unless  be  complied  with  the  demands  of  the  debtor  is  invalid,  although  the 
threats  were  vague,  and  the  danger  remote,  if  they  were  sufficient  to  accomplish  their 
purpose.     Id. 

EASEMENT. 

1.  Easement  to  Overflow — Ownership  to  Soil. — An  owner  of  land  has  no  right,  as 

such,  to  turn  back  a  river  upon  the  land  of  a  proprietor  above  him.  IVa^lier  v.  Stil- 
ler.    Or.,  411. 

2.  PREscRrPTiON — United  States  Land. — A  right  to  overflow  the  lands  of  the  United 

States,  or  of  the  state,  cannot  be  acquired  by  prescription.     Id. 

3.  I'ossESsiON — OccrpANCY. — The  right  of  possession  of  one  in  the  actual  occnpition  of 

land,  over  which  an  easement  is  claimed,  cannot  be  questioned  by  one  who  shows  no 
greater  rights  in  himself.     Id. 

4.  Certificate  of  Sale — Right  of  Possession. — A  certificate  of  sale  to  swamp-land 

conveys  a  present  interest,  with  a  right  to  the  possession,  liable  to  be  defeated  upon 
the  failure  to  perform  subsequent  conditions.     Id. 

EJECTMENT. 

1.  Averments  of  Complaint. — A  complaint  in  ejectment  is  good  if  it  aver  the  seiznic 
of  the  plaintiff;  the  possession  of  the  defendant  at  the  time  of  the  commencement  of 
the  action,  and  the  withholding  x>i  the  possession.  2i.  P.  B.  B.  Co.  v.  lAUu.  J/oiU.. 
727. 
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2.  Answer  Setting  up  Equitable  Defense— Waiveb  of  Trial  of. — Where  a  defend- 

ant, ^vhose  answer  in  an  action  of  ejectment  sets  up  an  equitable  defense,  does  not 
ask  that  such  defense  should  be  first  tried,  but  assents  to  a  trial  of  tbe  whole  cause, 
he  cannot  object,  after  trial,  because  tlie  equitable  defense  was  not  first  tried,  before 
entering  upon  a  trial  of  the  issues  of  law.     George  v.  S'Uva,     CaL,  670. 

3.  Possession  of  Tenant  is  Possession  of  Landlord. — In  an  action  of  ejectment,  evi- 

dence that  the  defendant  was  the  landlord  of  the  tenants  in  possession,  is  sufficient 
evidence  of  tl^  possession  of  the  defendant,  under  section  379  of  the  code  of  civil 
procedure.     Oakland  OoMight  Co,  v.  Dameroii,     Cat.,  154. 

4.  Uquitable  Issues  must  be  First  Tried. — In  an  action  of  ejectment  equitable  issues 

raised  by  the  answer  should  be  first  tried.     6'chi^trly  v.  7hpia,     Cal.»  419. 

ELECTION. 

1.  Election  op  Ineligible  Candidate — De  Facto  Officer — Acts  of.  Valid. — The 
election  to  an  office,  of  one  who  is  legally  incapable  of  performing  the  duties  thereof,  is 
not  an  absolute  nullity.  If  such  person  receives  a  majority  of  the  legal  votes  cast,  is 
declared  by  the  proper  canvassing  board  duly  elected,  is  inducted  into  the  office  and 
proceeds  with  the  performance  of  its  duties,  he  is  a  de  facto  officer,  until  his  disability 
is  ailjudged  by  a  proper  tribunal;  and  his  acts  performed  in  the  discharge  of  his  official 
duties  are  valid  and  binding.  Upon  ouster  of  such  person,  the  candidate  who  re- 
ceived a  minority  of  the  legal  votes  polled,  is  not  entitled  to  the  office.  In  such  case 
a  vacancy  is  created.     Darrow  v.  People,     Col.y  267. 

2.    CONOIIESSMEN  WERE   NOT  VOTED  FOR  UNDER  THE  ACT  OF   1872,  AT  THE  ELECTION  OF 

November  4,  1884. — Conceding  that  the  act  of  March  13,  1883,  entitled  "an  act  to 
divide  the  state  of  California  mto  congressional  districts,'*  was  invalid,  because  of 
non-compliance  by  the  legislature  with  certain  formalities  required  by  the  constitu- 
tion, still,  the  petitioners  are  not  entitled  to  a  mandate  directing  the  secretary  of 
state  to  certify  to  the  governor  that  two  of  them  were  duly  elected  cougressmen-at- 
large,  and  that  each  of  the  others  was  elected  a  member  of  the  house  of  representa- 
tives, in  a  congressional  district  created  by  the  act  of  March  30,  1872,  because  the 
electors  throughout  the  state  did  not  vote  for  two  members  of  congress-at  large,  nor 
did  the  electors  wnthin  the  limits  of  each  of  the  congressional  districts,  as  prescribed 
by  the  act  of  1872,  vote  for  a  member  of  congress  to  represent  the  people  of  such 
district.     People  ex  rel.  Leveraon  v.  Thompsoriy  Secretary ,  etc.     Cal, ,  29. 

3.  The  Same — Election — Notice  by  Proclamation  when   Necessary — Voting  for 

Candidate  when  not  an  Elbction. — Notice,  by  proclamation,  of  an  election,  ia 
necessary  whenever  the  voters  arc  not  bound,  by  law,  to  take  notice  of  the  time  of 
the  election,  and  of  the  officers  then  to  be  chosen.  And,  conceding  that  when  a  term 
of  office  is  to  expire  at  a  certain  date  after  a  general  election,  the  electors  tako  notice 
tbe  office  is  to  be  filled  at  such  general  election,  still,  where  a  vacancy  has  occurred 
by  reason  of  death  or  resignation,  the  voters  are  not  bound  to  take  notice  of  such 
vacancy,  and  the  casting  of  votes  for  a  candidate  to  fill  the  vacancy  does  not  consti- 
tute an  election.    Id. 

4.  The  Same — Electohs  not  Bound  to   Know  that  Act  of   1883  was  Invalid. — 

The  electors  throughout  the  state  were  not  bound  to  know,  under  penalty  of  disfran- 
chisement, that  the  statute  of  1888,  regular  in  form,  certified  to  have  been  properly 
passed  by  the  appropriate  officers,  published  as  other  statutes  are  publishea,  ap- 
proved by  the  governor,  and  by  him  acted  upon  when  he  issued  his  proclamation  for 
a  gf-neral  election,  held  on  November  4,  1884,  was  void  because  of  matters  not  ap^ 
pearing  on  the  face  of  the  statute,  but  which  could  be  ascertained  only  by  an  exam- 
ination of  the  journal  of  the  two  houses  of  the  legislature;  or  that  the  law  of  1872 
was  still  in  full  force  and  operation.     Td. 

See  Constitutional  Law,  10;  Protestant  Episcopal  Church,  1. 

EMINENT  DOMAIN. 

1.  Petitioner,  when  may  Abandon — Effect  of  Possession  Pendente  Lite. — A  pe- 
titioner, in  eminent  domain  proceedings,  loses  the  right  of  abandoning  the  same, 
whenever  the  land-owner  acquires  a  vested  right  to  the  compensation  awarded. 
Under  section  242  of  the  code  of  civil  procedure  this  privilege  of  abandon  meat  may 
be  exercised  at  any  time  prior  to  the  j^ayment  or  deposit,  in  tlie  manner  provided, 
of  the  sum  awarded.  The  petitioner,  however,  is  liable  for  all  legitimate  expenses 
and  injuries  to  the  land-owner  occasioned  by  the  proceedings.     The  right  to  abandon 
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DISMISSAL. 

1.  Platntitf  caknot  Dismiss  Action  after  Triai,  and  SuBinssiox. — ^After  a  canae 
has  been  regularly  tried  and  submitted  for  decision  it  cannot  be  dismissed  on  plain- 
tiff's motion.     Casey  tt  aX,  v.  Jordan  el  aX,     Col.,  484. 

DIVORCES. 

r 

1.  Whex  Granted — Cruelty. — A  divorce  \^'ill  not  be  granted  on  the  ground  of  cruelty, 

unless  the  proof  be  clear  and  satisfactory  of  the  truth  of  the  charge  preferred.  TViy- 
lorv.  Taylor.     Or.,  410. 

2.  Provocation  by  Wife. — The  cruel  treatment  which  lavs  the  foundation  for  a  divorce, 

must  be  unmerited  and  unprovoked.  And  when  the  wife  is  ill-treated  on  account  of 
her  own  misconduct,  her  remedy  is  a  reform  of  her  own  manners,  unless  the  return 
from  the  husband  is  wholly  unjustified  by  the  provocation,  and  quite  out  of  propor- 
tion to  the  offense.     Id,  # 

3.  Form  of  Decree — Division  of  Property — Custody  of  Minor  Children. — The 

provision  of  section  495  of  the  civil  co4e,  that  ''whenever  a  marriage  shall  be  de- 
clai-ed  void  and  dissolved,  the  party  at  whose  prayer  such  decree  shall  be  made  shall 
in  all  cases  be  entitled  to  the  undivided  one- third  part  ....  of  the  whole  of 
the  real  estate  owned  by  the  other  party  at  the  time  of  the  decree,"  etc.,  is  im- 
perative; while  the  provision  of  section  407,  empowering  the  courtto  further  decree, 
for  the  care  and  custody  of  minor  children,  and  for  the  recovery  from  the  party  in 
fault  of  such  an  amount  of  money  as  may  be  just  for  the  maintenanoe  of  the  other, 
is  permissive  only.     Boon  v.  Boon,     Or.,  115. 

4.  The  Same. — A  decree  of  divorce  should  provide  for  the  care  and  custody  of  the  minor 

children,  if  there  are  any.     Id. 
6.  Cruel  Treatment — Evidence. — The  evidence  in  support  of  the  allegations  of  cruel 
and  inhuman  treatment  by  the  defendant  reviewed  at  length,  and  held  not  to  war- 
rant a  decree  of  divorce.     Id. 

DUE  BILL. 
See  Consideration,  3. 

DURESS. 

1.  Eeunquishment  of  Debt. — ^The  relinquishment  of  a  debt,  effected  by  the  use  of  co- 

ercive means  against  the  creditor  by  the  debtor,  amounting  to  duress,  is  not  valid, 
whether  the  party  relinquishing  is  of  sound  mind  or  not.  Parmeutier  v.  Puter, 
Or.,  660. 

2.  EE.STRAINT  OR  Fear  Incitrd  BY  THREATS. — The  relinquishment  of  a  debt  under  a 

restraint  or  fear  incited  by  threats  that  an  impending  calamity  would  befall  the 
creditor  unless  he  complied  with  the  demands  of  the  debtor  is  invalid,  although  the 
threats  were  vague,  and  the  danger  remote,  if  they  were  sufficient  to  accomplish  their 
purpose.     Id. 

EASEMENT. 

1.  Easement  to  Overflow — Ownership  to  Soil. — An  owner  of  land  has  no  right,  as 

such,  to  turn  back  a  river  upon  the  land  of  a  proprietor  above  him.  WcUtUr  v.  Jlil- 
ler.     Or.,  411. 

2.  Prescrfption — United  States  Land. — A  right  to  overflow  the  lands  of  the  United 

States,  or  of  the  state,  cannot  be  acquired  by  pi-escription.     /(/. 

3.  Possession — Occcpancy. — The  right  of  possession  of  one  in  the  actual  occnpition  of 

land,  over  which  an  easement  is  claimed,  cannot  be  questioned  by  one  who  shows  no 
greater  rights  in  himself.     Id. 

4.  Certificate  of  Sale — IIight  of  Possession. — A  certificate  of  sale  to  swamp-land 

conveys  a  present  interest,  with  a  right  to  the  possession,  liable  to  be  defeated  upon 
the  failure  to  perform  subsequent  conditions.     Id, 

EJECTMENT. 

1.  Averments  of  Complaint. — A  complaint  in  ejectment  is  good  if  it  aver  the  Beiznre 
of  the  plaintiff  J  the  possession  of  the  defendant  at  the  time  of  the  commencement  of 
the  action,  and  the  withholding Df  the  possession.    N.  P,  B,  R,  Co.  v.  LiUy.    2lotU., 
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2.  Akswkr  Setting  up  Equitable  Defense— Waiver  of  Trial  of, — Where  a  defend- 

ant, whose  answer  iu  an  action  of  ejectment  sets  up  an  equitable  defense,  does  not 
ask  that  such  defense  should  be  first  tried,  but  assents  to  a  trial  of  tbe  whole  cause, 
he  cauRot  object,  after  trial,  because  tiie  equitable  defense  was  not  first  tried,  before 
entering  upon  a  trial  of  the  issues  of  law.     George  v.  SUva.     CaL,  670. 

3.  Possession  of  Tenant  is  Possession  of  Landlord. — In  an  action  of  ejectment,  evi- 

dence that  the  defendant  was  the  landlord  of  the  tenants  in  possession,  is  sufficient 
evidence  of  the  possession  of  the  defendant,  under  section  379  of  the  code  of  civil 
procedure.     Oakland  Oaslight  Co.  v.  Dameron,     CaLy  154. 

4.  Equitable  Issues  must  be  First  Tried. — In  an  action  of  ejectment  equitable  issues 

raised  by  the  answer  should  be  first  tried.     Hchi^erly  v.  7Vzpta.     Cal,,  419. 

ELECTION. 

1.  Election  op  Ineligible  Candidate — De  Facto  Officer — Acts  of,  Valid. — The 

election  to  an  office,  of  one  who  is  legally  incapable  of  performing  the  duties  thereof,  is 
not  an  absolute  nullity.  If  such  person  receives  a  majority  of  the  legal  votes  cast,  is 
declared  by  the  proper  canvassing  board  duly  elected,  is  inducted  into  the  office  and 
proceeds  with  the  performance  of  its  duties,  he  is  a  de/ncto  officer,  until  his  disability 
IS  adjudged  by  a  proper  tribunal;  and  his  acts  performed  in  the  discharge  of  his  official 
duties  are  valid  and  binding.  Upon  ouster  of  such  person,  the  candidate  who  re- 
ceived a  minority  of  the  legal  votes  polled,  is  not  entitled  to  the  office.  In  such  case 
a  vacancy  is  created.     Darrow  v.  People,     CoL,  267. 

2.  Conokessmen  were  not  Voted  for  under  tue  Act  of  1872,  at  the  Election  of 

November  4,  1884. — Conceding  that  the  act  of  March  13,  1883,  entitled  "an  act  to 
divide  the  state  of  California  into  congressional  districts,"  was  invalid,  because  of 
nun-compliance  by  the  legislature  with  certain  formalities  required  by  the  constitu- 
tion, still,  the  petitioners  are  not  entitled  to  a  mandate  directing  the  secretary  of 
state  to  certify  to  the  governor  that  two  of  them  were  duly  elected  cougressmen-at- 
large,  and  that  each  of  the  others  was  elected  a  member  of  the  house  of  representa- 
tives, in  a  congressional  district  created  by  the  act  of  March  30,  1872,  because  the 
electors  throughout  the  state  did  not  vote  for  two  members  of  congress-at  large,  nor 
did  the  electors  within  the  limits  of  each  of  the  congressional  districts,  as  prescribed 
by  the  act  of  1872,  vote  for  a  member  of  congress  to  represent  the  people  of  such 
district.     People  ex  ret.  Leverson  v.  Thompson^  Secrelari/,  etc.     Cat. ,  29. 

3.  Tue  Same — Elkction — Notice  by  Proclamation  when   Nece.ssary — Voting  for 

Candidate  when  not  an  Election. — Notice,  by  proclamation,  of  an  election,  is 
necessary  whenever  the  voters  arc  not  bound,  by  law%  to  take  notice  of  tbe  time  of 
the  election,  and  of  the  offic^crs  then  to  be  chosen.  And,  conceding  that  when  a  term 
of  office  is  to  expire  at  a  certain  date  after  a  general  election,  the  electors  take  notice 
tbe  office  is  to  be  filled  at  such  general  election,  still,  where  a  vacancy  has  occurred 
by  reason  of  death  or  resignation,  the  voters  are  not  bound  to  take  notice  of  such 
vacancy,  and  the  casting  of  votes  for  a  candidate  to  fill  the  vacancy  does  not  cousti- 
tute  an  election.    Id, 

4.  The  Same — Electohs  not  Bound  to   Know  that  Act  of   1883  was  Invalid. — 

The  electors  throughout  the  state  were  not  bound  to  know,  under  penalty  of  disfran- 
chisement, that  the  statute  of  188S,  regular  in  form,  certified  to  have  betn  prooerly 
passed  by  the  appropriate  officers,  published  as  other  statutes  are  publishea,  ap- 
proved by  the  governor,  and  by  him  acted  upon  when  he  issued  his  proclamation  for 
a  general  election,  held  on  November  4,  1884,  was  void  because  of  mattei-s  not  ap- 
pearing on  the  face  of  the  statute,  but  which  could  be  ascertained  only  by  an  exam- 
ination of  the  journal  of  the  two  houses  of  tbe  legislature;  or  that  the  law  of  1872 
was  still  in  full  force  and  operation.     Td. 

See  Constitutional  Law,  10;  Protestant  Episcopal  Church,  1. 

EMINENT  DOMAIN. 

1.  Petitioner,  when  may  Abandon — Effect  of  Possession  Pendente  Lite. — A  pe- 
titioner, in  eminent  domain  proceedinj^s,  loses  the  right  of  abandoning  the  same, 
whenever  the  land-owner  acquires  a  vested  right  to  the  compensation  awarded. 
Under  section  242  of  the  code  of  civil  procedure  this  privilege  of  abandonment  may 
be  exercised  at  an^'  time  prior  to  the  ])ayment  or  deposit,  in  the  manner  provided, 
of  the  sum  awarded.  The  petitioner,  however,  is  liable  for  all  legitimate  exjjenses 
and  injuries  to  the  land-owner  occasioned  by  the  proceedings.     The  right  to  abandon 
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is  not  lost  by  reason  of  the  petitioner's  taking  possession  of  the  land,  pendente  liUy 
in  the  manner  authorized  by  such  section.  Taking  possession,  under  the  statute, 
creates  no  contract  between  the  petitioner  and  the  land-owner;  consequently,  an 
abandonment  cannot  impair  the  obligation  of  a  contract.  D.  <£r  N,  O.  H.  R.  Co.  v. 
Lajnbom  et  al.     Co/.,  261. 

2.  Abandonment  Pending  Appeal. — Under  such  statute,  the  party  dissatisfied  with 

the  final  determination  of  the  court  below,  may  appeal  to  the  supremo  court.  By  so 
doing,  the  petitioner  does  not  waive  or  destroy  his  right  to  abandon;  until  such  court 
has  acted  and  continued  the  conclusions  reached  below,  the  amount  of  compensation 
for  damages  is  not  JinaUy  determined;  and  until  then,  the  petitioner  may  abandon, 
although  lie  has  been  in  possession  pendente  lite.     Id, 

3.  Partial  Abandonment— Condemnation  foe  Right  of  Way. — Where  the  petition 

sought  the  condemnation  for  a  railroad  depot,  grounds,  machine-shop  and  right  of 
way,  the  petitioner  may,  upon  return  of  the  award,  if  already  in  possession,  retain 
and  use  the  right  of  way,  pending  proceedings  for  its  condemnation,  and  abandon 
as  to  the  rest     Id, 

4.  Errors  Assigned  Considered,  and  held  that  the  award,  and  the  order  refusing  to 

vacate  it,  should  not  be  disturbed.     Id. 
6.  Road — Allegation  that  Petitioners  are  Tax-payers. — In  an  action  to  condemn 
land  for  the  use  of  a  public  highway,  the  complaint  reviewed  and  held  to  sufficiently 
allege  that  the  persons  petitioning  for  the  ruad  w  ere  taxable  in  the  road  district  for 
road  purposes.     Teliama  Co.  v.  Bi-yan.     Cat.,  222. 

6.  Allegation  of  Money  in  Treasury  to  Pay  Damages. — In  such  action  the  com- 

plaint averred  an  order  of  the  board  of  supervisors  setting  apart  the  dama^e.s, 
awarding  to  defendant,  and  that  tlie  county  treasurer  set  apart  the  sum  so  awnrdv-d, 
which  sum  still  remains  in  the  county  treasury:  Hfld,  that  this  was  a  sutficieut 
allegation,  tliat  at  the  time  the  board  of  supervisors  awarded  damages  to  the  defmd- 
ant,  there  was  money  in  the  road  district  fund  with  which  to  pay  uie  same.     Id. 

7.  The  Report  of  the  Viewlbs  Reviewed  and  held  sufficient  to  invest  the  supervis- 

ors with  jurisdiction  to  proceed  in  the  matter  of  opening  the  road.     Id. 

8.  Damages,  how  Ascertained — Findings  on. — In  proceedings  to  condemn  land  for  a 

Eublic  use,  section  1,248  of  the  co<le  of  civil  procedure,  requires  the  value  of  the 
md  or  property  to  be  taken  and  all  improvements  thereon  pertaining  to  the  realty 
to  be  valued;  but  does  not  require  the  improvements  to  be  assessed  deijarately  from 
the  land;  conseouently,  a  finding  of  the  total  damages,  "witli out  a  finding  on  tiie 
value  of  the  land,  is  sufficient.     Id. 

9.  In  Such  Action  a  Failure  to  Find  as  to  the  Benefit  which  would  accrue  to  the 

portion  of  the  defendant's  land  not  taken,  is  not  prejudicial  error.     Id. 

10.  VALUE  OF  Land  Determined  as  of  Time  of  Summons. — Section  1,*249  of  the  polit- 
ical coile,  fixing  the  date  of  the  summons  as  the  time  at  which  to  ascertain  tlie  Talue 
of  the  land  sought  to  be  taken,  is  constitutional.     Id. 

11.  Immediate  Payment  of  DAMAGb:s. — On  the  day  when  the  board  of  supervisors 
ordered  the  sum  of  money  awarded  by  them  to  the  defendant  as  damages,  to  be  set 
apart  in  the  treasury,  out  of  the  road  fund  of  the  road  district,  the  treasurer  had  n^t 
at  the  time  set  apart  to  that  road  district  the  money  to  which  it  was  entitled  for  the 
year.  Such  money  was  then  in  the  general  fund  of  the  county.  The  board,  there- 
upon, ordered  a  warrant  drawn  upon  the  general  fund,  by  the  auditor,  in  favor  of 
the  county  treasurer,  for  the  amount  set  aiiart  to  the  defendant,  and  on  the  follow- 
ing day  the  treasurer  set  apart  the  money  for  the  defendant:  Held,  that  the  statute 
requiring  immediate  payment  to  the  party  in  whose  favor  damages  are  awarded,  etc, 
was  sufiiciently  complied  with.     Id. 

12.  Road  L.^ws — Repeal  of,  did  not  Abrogate  Existing  Road  Districts. — The  act  of 
February  28,  1883,  repealing  chapter  2  of  title  6  of  part  3  of  the  political  code,  and 
all  laws  concerning  roads  and  highways  in  conflict  therewith,  did  not  have  the  effect 
of  abrogating  all  existing  road  districts,  organized  before  the  passage  of  such  act.    Id, 

13.  Supplying  Water  to  Municipal  Corporation  a  Public  Use — Land  may  be 
Condemned  for  Reservoir. — The  supplying  of  the  iniiabitants  of  an  incorporated 
city  with  pure  fresh  water,  is,  under  section  1,238  of  the  code  of  civil  procedure, 
declared  to  be  a  public  use,. in  behalf  of  which  the  right  of  eminent  domain  may  be 
exercised,  and,  under  section  1,239  of  such  code,  the  entire  estate,  in  a  given  piece 
of  land,  may  l>e  taken  when  needed  for  a  reservoir  in  behalf  of  such  use.  LaJ^ 
Pleamnton  WcUer  ('ompnny  v.  Contra  Costa  Water  Company.     Cal.,  lio. 

14.  Question  as  to  Conflicting  Public  Use.'j— Demurrer.— In  an  action  of  eminent 
domain,  wliere  the  complaint  does  not  show  that  the  laud  is  appropriated  to  any 
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public  use,  the  question  whether  the  pul^lic  use,  for  which  the  condemnation  is 
sought,  is  more  necessary  that  the  public  use  to  which  it  has  been  already  appropri- 
ated, cannot  arise  on  demurrer  to  the  complaint.  Id. 
15.  Appkal  —  Notice  of  Appeal  must  be  Sebved. — Defendants,  in  an  action  pros- 
ecuted in  the  name  of  the  people  for  the  condemnation  of  lands  belonging  to  them 
in  severalty,  are  adverse  parties  each  to  the  other,  and  upon  an  appeal  by  one  from 
the  jungment  against  mm,  notice  of  appeal  must  be  served  on  the  others.  BuUe 
CowiUy  V.  Bcydatun  et  cU.     Col.,  422. 

EMPLOYER  AND  EMPLOYEE. 
See  Neoligence,  1,  2,  9. 

ENTRY. 
See  Adverse  Possession,  6. 

ESTATES  OF  DECEASED  PERSONa 

1.    AcCOtTNTISG    BY    AdBIINISI'EATOR— CoURT    MAY    ObDEB    SEVERAL    ACXX)UNTS  TO    BE 

Combined. — If  an  account,  presented  by  an  administrator,  is  not  sufficiently  specific, 
the  superior  court,  sitting  as  a  court  of  probate,  has  power  to  require  the  aaminis- 
trator  to  make  it  more  speciHc.  And  if,  pending  the  settlement  of  such  account, 
the  administrator  presents  a  second  account,  the  court  may  order  him  to  present  one 
account  of  his  administration  which  shall  be  full  and  complete  up  to  the  time  of  its 
rendition.     Hirshfddt  v.  Cross,  Judge ,  etc.     Ccd.,  147. 

2.  Executor  cannot  be  Compelled  to  Pay  Mo2«ey  to  County  Treasurer. — Upon 

the  settlement  of  tlio  final  account  of  an  executor,  the  court  has  no  power  to  order 
him  to  pay  the  money  in  his  hands  to  the  county  treasurer.  Estate  of  McMahaHf 
Deceased.    2^ev.,  409. 

3.  Presentation  of  Claims  not  Due. — Under  the  provisions  of  the  code  of  civil  pro- 

cedure, regulating  the  settlement  of  the  estates  of  deceased  persons,  as  the  same 
existed  in  1872,  all  claims  against  a  decedent's  estate,  whether  duo  or  not  due,  should 
be  presented  to  the  administrator  within  legal  time  after  publication  of  notice  to 
creditors;  and  if  th&y  were  not  so  presented  the  law  declared  them  '*  forever  bari-ed." 
Edate  oj  Swain,  Deceased.     Vol.,  112. 

4.  Claim  Defined — Stated  Account— Interest. — The  term  "  claim,"  as  used  in  con- 

nection with  the  estates  of  deceased  persons,  has  reference  to  such  debts  or  demands 
against  the  decedcut  as  might  have  been  enforced  against  him  in  his  lifetime  by 
personal  actions  for  the  recovery  of  money,  and  upon  which  a  money  judgment  could 
nave  been  rendered.  A  statement  of  a  balance  struck  upon  an  account  between  the 
claimant  and  the  decedent,  is  a  sufficient  statement  of  the  claim,  if  properly  veri- 
fied, for  the  presentation  of  it  to  the  administrator.  If  such  claim  be  allowed  and 
approved  as  presented,  the  presumption  is  that  it  was  allowed  upon  *'  vouchers  and 
proofs,*'  to  the  satisfaction  of  the  administrator  and  the  probate  judge.  TIius,  if 
interest  on  the  account  be  allowed  at  more  than  the  legal  rate,  in  the  alj«ence  of  evi- 
dence to  the  contrary,  a  written  contract  for  the  pa^'ment  of  such  rate  of  interest 
will  be  presumed.  Id, 
6.  Void  Salls  by  Pkobate  Courts — Action  by  Heir  for  Property  Sold  must  be 
Brought  within  Three  Years  after  Sale. — The  provision  of  the  probate  act 
that  **  no  action  for  the  recovery  of  any  estate,  sold  by  an  executor  or  administrator 
under  the  provisions  of  this  chapter,  shall  be  maintained  by  any  heir  or  other  person 
claiming  under  the  deceased  testator  or  intestate,  unless  it  be  commenced  within 
three  years  next  after  the  sale,"  applies  to  all  sales,  void  as  well  as  voidable,  made 
by  probate  courts,  of  real  estate  belonging  to  persons  who  have  died  since  the  passage 
of  the  probate  act;  and  this,  although  the  invalidity  of  the  sale  results  from  an  in- 
sufficiency in  the  notice  for  the  appointment  of  the  administrator.  Qanahl  et  al.  v. 
Soheretai.     Co/.,  2.35. 

See  Executors  and  Administrators;  Mortgage,  9. 

ESTOPPEL. 
See  Findings,  8;  Married  Women,  1;  Koticb,  3;  Patents,  5. 
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evidence. 

1.  Model,  Map.  or  Diagram  Used  for  Illustration  No  Part  op. — ^A  model,  map, 

or  diagram  of  the  locus  in  quOf  used  on  the  trial  simply  for  the  purpose  of  UlustratiDg 
the  testimoDy  of  the  witnesses,  and  which  are  not  introduced  in  eridence,  are  not 
part  of  the  evidence  which  should  be  embodied  in  a  statement  on  appeal.  Albion 
Con.  M.  Co.  V.  liichmond  M.  Co.     Nev.,  100. 

2.  Void  Judicial  Proceedings,  when   Admissible  in  Evidence. — A  void  probate 

proceeding,  to  cure  which  a  deed  has  been  executed  between  the  parties,  is  admis- 
sible in  evidence,  as  a  private  writing  and  as  part  of  the  res  gcstce,  in  a  subsequent 
action  founded  on  such  deed,  to  explain  and  show  the  circumstances  xmd  considera- 
tion under  and  for  which  the  deed  was  executed.  Stiuson  v.  Porter,  Executor,  etc. 
Or.,  120. 

3.  Privileged  Communications — Statements  Made  to  Member  of  Bar. — Statements 

made  by  parties  to  the  action  to  a  member  of  the  bar,  ^ho  is  not  their  attorney  or 
legal  adviser,  are  not  privileged  communications.     George  v.  Silva.     Cal.,  G70. 

4.  Certified  Copies  of  Recorded  Documents  Admissible  in  Evidence.— Under  the 

statutes  of  Montana,  certified  copies  of  the  certificate  of  incorporation  of  a  corpora- 
tion, of  the  declaratory  statement  under  oath  of  the  locators  of  a  mining  claim,  and 
of  deeds,  are  admissible  in  evidence  without  first  accounting  for  the  original.  Cfar* 
Jicld  M.  ii'  M.  Co.  V.  Hammer.     Mont.,  2. 

6,  lixPERT  TE.STIMONY — OPINION  AS  TO  WoRK  ON  MiNE. — A  witness  uot  shown  to  be 

a  mining  expert  cannot  testify  whether,  in  his  opinion,  any  work  had  been  done  on 
the  shaft  of  a  mine  within  a  given  j)eriod.  Id. 
6.  Expert  Testimony  as  to  Nature  of  Wound. — A  witness,  although  not  a  profes- 
sional expert,  may  testify  as  to  whether,  in  his  opinion,  a  wound  was  inflicted  with 
a  J  nil  or  sharp  instrument,  if  he  testifies  that  he  has  had  experience  with  wounds, 
and  is  able  to  tell  from  seeing  them  what  they  were  made  with.  People  v.  SuUivcuu 
Cid.,  15G. 

7.  NON-PROFESSIONAL   WITNESSES — EVIDENCE    AS    TO     RESULT    OF    EXPERIMENTS. — ^The 

danger  of  permitting  non-professional  witnesses  to  prove,  through  the  instruipen- 
tality  of  experiments,  matters  not  within  the  range  of  their  observation  and  expe- 
rience, and  of  which  they  are  supposed  to  be  incompetent  to  deal,  commented  upon. 
And  in  the  present  case,  where  the  subject  under  examination  was  the  appearance 
and  characteristics  of  near  gun-shot  wounds  u^wn  the  human  body,  the  result  of 
ex[)criments  made  by  non-professional  witnesses  upon  pasteboard  targets  held  inad- 
missible.    State  V.  Justus.     Or.,  515. 

8.  Evidence  to  T£.st  Memory  and  Fairness  of  Witness. — ^To  test  the  fairness  and 

memory  of  an  impeaching  witness,  everything  that  was  said  or  done  during  the  con- 
versation testified  to  is  a  proper  subject  of  inquiry  on  cross-examination.  State  v. 
Abrams.     Or.y  509. 

9.  Experts — Opinion  as  to  Mental  Condition. — A  non-expert  witness  cannot  testify- 

as  tk)  his  opinion  of  another^s  mental  condition,  without  giving  the  facts  upon  which 
it  is  founded.  Nor  can  an  expert  testify  as  to  a  person's  mental  condition  '*  under 
exciting  circumstances,"  unless  it  be  shown  that  he  has  seen  him  under  such  circnm- 
stances.     Id. 

10.  Intoxication — ^Evidence  of. — The  declarations  and  iicts  of  a  party  at  a  given  time 
are  lulniissible  to  prove  whether  or  not  he  was  intoxicated.     Id. 

11.  PuEstMED  TO  BE  OFFERED  FOR  ADMISSIBLE  PURPOSE. — Where  evidence  is  ailmisaible 
for  one  purpose  and  not  for  another,  it  will  be  presumed,  on  appeal,  to  have  been 
offered  for  the  purijose  which  will  render  it  admissible.     Id. 

12.  Self-dkfense — Danger  to  Life  or  Limb  need  not  be  Shown  beyond  Reason- 
ABLi:  Doubt. — To  establish  the  plea  of  self-defense,  it  is  not  necessary  that  the  fact 
of  damages  to  life  or  limb  should  l)c  shown  by  the  evidence  beyond  a  reasonable 
doubt;  and  an  instruction  to  that  effect  is  erroneous.     Pfopfe  v.  Lee.     Ccd.,  239. 

13.  Ciiakacter  of  Defendant— Evidence — Keasonaele  Docbt. — In  a  criminal  proec- 
cutiou  the  consideration,  by  the  jury,  of  evidence  of  the  defendant's  character  is  not 
confined  to  cases  where  the  ^uilt  ot  the  accused  is  doubtful.  The  jury  must  take 
such  evidence  into  consideration  for  the  purpose  of  determining  whether  it  creates  a 
reasonable  doubt  of  liis  guilt.     Id. 

14.  -Criminal  Law— Preponderance  of  Evidence— Reasonable  Docbt.— A  bare  pre- 

ponderance of  proof  is  not  bufiiuient  to  corvict  a  person  of  an  infamous  crime;  and  if 
there  be  no  probable  hypothesis  of  guilt  consistent,  beyond  a  reasonable  doubt,  with 
the  facts  of  the  case,  the  accused  must  be  acquitted.    liachman  v.  People,    Col.^  G25. 
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15.  The  Same — New  Trial,  when  Granted. — A  court  of  review  may  award  a  new  trial 
in  crimiDal  cases  whenever,  in  its  judgment,  a  conviction  is  not  warranted  by  the 
proof.     Id. 

16.  Evidence  Reviewed  at  Length,  its  character  and  weight  considered,  and  held  not 
Builicient  to  suppoH  a  conviction  of  grand  larceny.     Id. 

17.  Defendant  Witness  in  his  Own  Behalf — Weight  of  Testimony. — Where  a  de- 
fendant is  a  witness  in  his  own  behalf,  the  court  may  instruct  the  jury  to  consider  all 
the  circumstances  under  which  his  testimony  is  given,  including  his  particular  per- 
sonal interest  in  the  result  of  the  trial.     Aiinkh  v.  People.     Col.,  580. 

18.  Cuoss-examination— Impeachment  of  Witness. — Where  a  witness  for  the  plaintiif 
denies,  on  cross-examination,  that  ho  offered  tu  procure  testimony  for  the  defendant, 
for  a  money  consideration,  the  defendant  is  entitled  to  give  evidence  to  the  contrary. 
Such  case  is  an  exception  to  the  rule  that  if  a  question  is  put  to  a  witness  which  is 
collateral  or  irrelevant  to  the  issue,  his  answer  cauuot  be  cuntradicted  by  the  party 
who  asked  the  question,  but  is  conclusive  against  him.  Ltwis  et  al.  v.  Steiger  et  cU, 
CaX.^AU. 

19.  Criminal  Law — Impeaching  Witness — Evidence  of  Arrest  and  Keeping  Door 
OF  Gambling- house. — In  a  criminal  prosecution,  where  the  defendant  is  a  witness  in 
his  own  behalf,  he  cannot  be  impeached  by  evidence  that  on  several  occasions  he  was 
arrested  for  shooting  at  individuals;  or  that  he  knowingly  acted  as  doorkeeper  of  a 
£ambling-house.  Such  evidence  will  be  presumed  to  have  prejudiced  the  defendant. 
People  V.  Hamblin,     CoU.^  308. 

20.  Refreshing  Memory  from  Writing — When  Permissible. — A  witness  cannot  re- 
fresh his  memory  from  an  affidavit  sworn  to  and  subscribed  by  him  ex  parte,  unless  it 
appears  that  the  witness  had  written  the  affidavit,  or  that  it  had  been  done  under  his 
diiection  at  the  time  the  facts  occurred,  or  immediately  thereafter,  or  at  some  other 
time  when  the  facts  were  fresh  in  his  memory,  and  that  he  knew  that  the  same  were 
correctly  stated  in  the  writing.     MorrU  v.  Laxhnmn,     CcU.,  305. 

21.  The  Admission  of  Immaterial  Evidence,  if  without  Injury  to  the  party  com- 
plaining, will  not  warrant  a  reversal.     Adair  v.  Crane.     Col.,  184. 

22.  Incompetent  Evidxnce  must  be  Objected  to. — A  refusal  to  strike  out  evidence  on 
the  ground  that  it  was  incompetent  and  immaterial,  is  not  error,  if  the  same  was 
given  without  objection  on  this  ground.     Marks  v.  Jiodie  Bank.     Col.,  327. 

23.  Striking  out  Incompetent  Evidence — Instructions. — The  admission  of  incompe- 
tent evidence  will  not,  in  general,  warrant  a  reversal,  if  the  court  i^ubsequently  orders 
it  stricken  out,  and  instructs  the  jury  to  disregard  it.  McKee  et  at.  v.  Bassick  Min- 
ing  Company.     Col.,  287. 

24.  Leading  Questions  may  be  Stricken  out.— It  is  within  the  discretion  of  the  trial 
court  to  strike  out  leading  questions  put  to  a  party  by  his  counsel.  Morris  v.  Loch- 
man.   Cal.,  305. 

25.  Hearsay  Testimony  should  be  Stricken  out. — Hearsay  testimony  given  by  the 
plaintiff,  relative  to  what  he  heard  the  defendant  had  said,  is  ihcompetent,  and 
should  be  stricken  out.     Id. 

26.  Plaintiff  cannot  Contradict  Averments  of  Complaint. — Where,  in  an  action  to 
recover  damages  for  abuse  of  the  process  of  the  court,  the  complaint  alleges  the  fact 
of  a  judgment,  not  averring  it  to  be  void,  the  plaintiff  cannot  maintain  the  position 
that  such  judgment  was  void  by  reason  of  defective  sorvicfc  of  summons.  Such 
position  is  inconsistent  with  the  case  presented  in  the  complaint.  Burhe  v.  Levy, 
Cal.,  179. 

27.  After  Admission  of  Portion  of  Writing,  Whole  may  be  Given. — When  a  por- 
tion of  certain  testimony  given  by  witness,  in  anotiicr  proceeding,  is  permitted  tu  be 
read  and  given  in  evidence,  the  opposite  side,  under  section  18o4  of  the  code  of 
civil  procedure,  may  read  the  whole  of  such  testimony.  Ilob'trt  v.  Tyrrd.  (Jal.,  155. 

28.  Declarations  of  Vendor — Evidence — Action  Fok  Assignment  of  Contract. — In 
an  action  against  a  subsequent  purchaser  to  compel  him  to  assign  a  contract  for  the 
sale  of  land,  declarations  of  the  vendor,  made  without  the  knowledge  of,  and  not  in 
the  presence  of,  the  defendant,  are  not  admissible  against  him.  Taylor  v.  C,  P, 
/?.  R.  Co.     Cal.,  22. 

See  Accessaries,  1;  Accounting,  1;  Bona  Fide  Purchaser,  2-4;  Bhrglary,  Consid- 
eration, 3,  4;  Contract,  9;  Corporations,  5;  Deeds,  1-5;  Delivery,  1;  Find- 
ings, 2,  9,  10,  12,  13,  15;  Forgery,  1;  Fraudulent  Conveyances,  5;  Murder  and 
Manslalohter,  12-15;  New  Trial,  1,  2,  14,  1.1;  NEGLiorNCE,  11;  NoNsriT,  1; 
Principal  and  Agent,  5,  6;  Right  of  Way,  1;  Variance;  Verdict;  Witness. 
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execution. 

1.  Exemption  from  Execution — Watch— Wkarino  Apparel. — A  watch  of  moderate 
value  may  be  exempt  from  cxecatiou  or  assignment  by  any  insolvent  debtor,  as 
''necessary  wearing  apparel."  But  in  a  controversy  between  the  debtor  and  his  as- 
signee, if  the  former  claims  such  watch  as  exempt,  he  must  affirmatively  show  the 
facts  which  sustain  his  right  to  the  exemption  claimed.  McClung  v.  Stewart,  As- 
gignee,  etc.    Or.,  112. 

See  Injunction,  3;  Partnership,  3;  Rsdemptxoh,  1;  Sale,  6. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Foreign  Executrix  cannot  Maintain  Action  in  This  State. — Under  section  1913 

of  the  code  of  civil  procedure,  a  foreign  executrix  cannot  <naintain  an  action  in  the 
courts  of  this  state,  either  as  such  executrix,  or  in  her  individual  name,  to  recover  a 
debt  due  her  testator,  without  having  first  obtained  ancillary  letters  testamentary  or 
of  administration.     Lewis,  ExaciUriXy  etc.  v.  Adarns.     Col.,  197. 

2.  Thk  Same — Authority  of  Foreign  Executor  or  Administrator  over  Local  As- 

sets.— Under  the  provisions  of  tiie  code  of  civil  procedure  regulating  the  settlement 
of  the  estates  of  decedents,  the  local  administration  of  the  estate  of  a  deceased  non- 
i*e8ident  may  be  treated  as  ancillary,  and  after  the  payment  of  the  local  dubts  and 
expenses  the  surplus  may,  by  order  of  the  court,  be  delivered  to  the  executor  or  ad- 
miuistrator  of  the  domicil;  and  to  that  end,  the  executor  or  administrator  of  the 
domicil  may  apply  to  the  court,  in  this  state,  for  such  order;  but,  beyond  that,  no 
authority  over  the  local  assets  is  given  to  the  executor  or  administrator  of  the  domi- 
cil.   Id. 

See  Attachment,  5;  Estates  of  Deceased  Persons;  Insanitt. 

EXPERTS. 
See  Evidence,  6-7,  9. 

FEES.  . 

1.  County  Government  Act — Fees  and  Commissions— Payment  into  County  Treas- 

ury.— The  word  *'fees,"  in  its  popular  and  common  acceptation,  includes  tho  com- 
missions,  estimated  by  a  percentage  allowed^  by  law  on  sums  of  money  receiTcd  or 
collected.  Tho  word  is  used  with  such  siguitication  in  section  16o  of  tiie  county 
government  act  of  March  14,  1883.  Such  percentages  should  be  paid,  under  section 
IGS  of  such  act,  into  the  respective  county  treasuries,  and  be  set  apart  as  a  separata 
fund,  known  as  the  salary  fund,  to  bo  applied  to  the  payment  of  the  official  Balaries. 
Smith  V  Dujin,  Controller^  etc.     CaL ,  207. 

2.  Fkes  of  Jury  and   Reporter — Payment  of— Stay  of   Proceedings   Pending. — 

Under  section  274  of  the  code  of  civil  procedure,  and  the  act  of  March  1,  1S72,  the 
court  has  power  to  stay  the  further  trial  of  an  equitable  action  until  the  parties  in 
whose  favor  a  verdict  on  special  issues  has  been  returned  has  paid  the  jury  and 
reporter's  fees.     Rhodea  v.  >.j}eiicer.     Cal.y  428. 

3.  WiLLFCL  CoLLECTioM  OF  Iluecal  Fees — ACCUSATION  FOR — FINDINGS. — In  an  action 

under  section  772  of  the  penal  code,  upon  a  verified  accusation  acainst  the  defend- 
ant charging  hitn,  as  constable,  v.ith  knowingly  and  willfully  colTcctiug  of  plaintifit 
illegal  fce^:  IJeld^  that  tho  findings  were  sulhcient,  and  that  the  designation  of  them 
as  tlie  "decision  "  was  immaterial.  Keuned//  v.  Oi/t.  Cat.,  177. 
i.  Clkkk  of  Dustrict  Court— Fees  for  Making  Juror's  Certificates. — Under  pec- 
tion  1022  ; :  the  general  statutes  the  clerk  of  the  district  court  is  not  entitled  to  com- 
pensation for  making  and  delivering  the  certificates  to  tho  jurors  showing  the  number 
of  days  they  have  attended  at  each  term;  nor  for  taking  the  jurors'  affidavits  c<m- 
ccrninir  their  attendance.  Board  qf  County  Comminsioners  of  San  Miguel  Co,  ▼.  Lang. 
CoLy  4392, 

See  Constitutional  Law,  7;  Public  Officers,  3. 

FINDINGS. 

1.  Decision  Includes  Findings  of  FAcrr. — Under  section  633  of  the  code  of  civil  pro- 
cedure, tho  "decision"  includes  not  only  tho  c(»nclnsions  of  law,  but  the  facts  found; 
and  a  notice  of  intention  to  move  for  a  new  trial,  which  designates,  as  ground  of  the 
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motion,  that  the  evidence  does  not  warrant  the  decision,  is  the  equivalent  of  the  ex- 
pression that  the  evidence  is  insufficient  to  support  the  findings.  IHhernia  S.  ds  L, 
8.  V.  Moore.     Cal.,  317. 

2.  Evidence  when  Presumed  in  Suppo&t  of. — The  sufficiency  of   the  evidence  to 

sustain  the  findings  will  not  be  considered  on  appeal,  when  the  evidcuce  is  not  before 
the  court.  In  such  case  evidence  in  support  of  the  findings  is  presumed.  Kendcdl 
V.  iV oleics  €t  al.     Cal.,  183. 

3.  Not  Necessary  on  Affirmative  Defense  not  Supported  by  Proof, — Where 

judgment  is  rendered  for  the  defendant,  a  finding  upon  an  affirmative  defense,  which 
is  not  supported  by  proof,  is  not  necessary.     Peterson  v.  Hubbard.     Cul. ,  487. 

4.  Findings  not  Required  when  Demurrer  has  been  Sustained. — No  findings  are 

required  on  issues  presented  by  a  cross-complaint,  to  which  a  demurrer  has  been  sus- 
tained, and  no  amendments  made.     Kendall  v.  Waters.     Cal.,  183. 
6.  SuFFicfJBNCY  of. — A  ^ding  that   ''all  the  allegations  of  the  complaint  herein  are 
true,"  etc.,  and  that  *'all  the  allegations  of  the  answer  herein  are  untrue,"  is  suffi- 
cient.    Mo(n-e  V.  Clear  Lobe  W.  W.     Cal.,  332. ' 

6.  Amount  **Due"  Means  Owing  and  Unpaid. — Where  issue  is  raised  as  to  whether 

or  not  a  promissory  note  had  been  paid,  a  finding  that  certain  sums  were  "due" 
thereon,  is  equivalent  to  a  finding  that  such  sums  are  owing  and  unpaid.  Myers  v. 
McDonald.     Cal.,  337. 

7.  Validity  of  Assessment — Facts  in  Issue.- -Where  the  pleadings  put  in  issue  the 

validity  of  an  assessment,  any  fact  or  facts  going  to  show  that  no  valid  assessment 
was  ever  levied,  are  within  the  issues,  and  propeny  included  in  the  findings.  Doane 
V.  Barber.     Cal.,  605. 

8.  Waiver  of  Findings — Stipulation  for — Estoppel. — A  party  is  estopped  to  object 

to  the  want  of  findings,  if  he  stipulated  in  writing  that  findings  should  bo  waived, 
although  such  stipulation  was  not  filed  until  after  entry  of  judgment.  Dougherty  v. 
Friermuth.     Cal.,  479. 

9.  Evidence  Reviewed. — In  an  action  to  compel  the  assignment  and  for  the  specific  per- 

formance of  a  contract  for  the  sale  of  land,  the  findings  reviewed  and  held  supported 
by  the  evidence.     Taylor  et  al.  v.  Central  Pacijie  BaUroad  Co.  et  al.     Cal.,  22. 

10.  WHERF  there  is  A  SUBSTANTIAL  CONFLICT  in  the  evidence,  the  findings  will  not 
be  disturl>ed.     Id. 

11.  Findings  of  Facts  Admitted  by  the  Pleadings  are  not  necessary.     Id. 

12.  Evidence — Findings. — Where  the  evidence  is  confiicting,  the  judgment  will  not  be 
reversed  on  the  ground  that  the  findings  are  not  supported  by  the  evidence.  Peter- 
son V.  Doe  et  al.     Cal.,  417. 

13.  Findings  not  Disturbed  when  Evidence  is  Conflicting.-- Where  the  evidence 
as  to  whether  a  transfer  of  property  was  a  sale  or  as  security,  is  conflicting,  the  find- 
ings will  not  be  disturbed.     Burke  v.  Lei^  et  al.     Cal.,  179. 

14.  Judgment  Reversed  for  Failure  to  Find  on  the  Issues.  Cas^yetcd.  v.  Jordan 
etal.    Cal.,  AM. 

15.  Tub  Findings  Reviewed  and  Held  Sustained  by  the  evidence.  Yesler  v.  De 
Koslowski.     Wash.,  193. 

See  Consideration,  1,  6;  Contract,  12;  Pleadings,  5;  Statute  of  Limitations,  8,  9. 

FIRE  INSURANCE. 
See  Insurance. 

FORECLOSURE. 
See  Lien,  1;  Mecf\nio*s  Liens,  1,  2,  6,  7,  10,  Mortgage,  1,  3,  6. 

FORFEITURE. 
See  Mines  \nd  Miming,  3,  14;  Promissory  Note,  1. 

FORGERY. 

1.  Forgery — Counterfeit  Promissory  Note— Evidence  of  Damage.— In  a  prosecu- 
tion for  forgery,  in  having  feloniously,  etc.,  uttered,  published,  and  passed  to  ono 
E.  a  counterfeit  paper,  in  writing,  as  a  genuine  promissory  note  of  one  F.,  with  the 
intent  to  prejudice,  defraud,  and  damage  tliesaid  K,  evidence  is  admissible  that,  by 
reiison  of  the  passing  of  the  paper,  E.  was  damaged  by  being  induced  to  make  a 
journey,  and  was  ijut  to  expense  therein.     People  v   Phillips      Cal.,  7^9. 
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FRAUD. 

1.  Fraud,  how  Alleged. — In  charging  fraud,  the  facts  must  be  stated  showing  in  what 

the  fraud  consisted.  A  general  allegation  that  a  party  acted  fraudulently,  or  made 
fraudulent  Bt:»temeut8,  is  not  enough.     Meaner  v.  Knapp.     Or.,  648. 

2.  Fbaddulent  Violation  op  Conditions  of  Contest.— In  an  action  to  recover  a  prize 

offered  by  an  associati'on,  for  the  successful  competitor  in  a  horse-race,  an  answer 
setting  up  the  rules  and  regulations  of  the  society,  which  governed  in  comi^eting 
for  any  prize  or  purse  upon  its  track,  and  facts  showing  that  the  plaintiff  fruuda- 
lently  entered  a  horse  disqualified  under  such  rules,  constitutes  a  good  defense.    Id. 

3.  Suit  to  Rescind  Contract  on  the  Gbound  op  Fbaud. — A  court  of  equity  will 

decree  a  rescission  of  a  contract  obtained  by  the  fraudulent  representations  or  con- 
duct of  one  of  the  parties  thereto,  on  the  complaint  of  the  other,  when  it  satisfac- 
torily appears  that  the  party  seeking  the  rescission  has  been  misled  in  regard  to  a 
material  matter  by  such  representation  or  conduct,  to  his  injury  or  prejudice.  Setley 
V.  Heed.   {17.  S.  Cir.  Ct.)  Or.,  83. 

4.  Idbm. — But  when  the  facts  arc  known  to  both  parties,  and  each  acts  on  his  own  judg- 

ment, the  court  will  not  rescind  the  contract  because  it  may  or  does  turn  out  that 
they,  or  either  of  them,  ^ere  mistaken  as  to  the  legal  effect  of  the  facts,  or  the  rights 
or  obligations  of  the  parties  thereunder;  and  particularly  when  such  mistake  can  in 
no  way  injuriously  affect  the  ri^ht  of  the  party  complaining  under  the  contract,  or 
prevent  him  from  obtaining  and  receiving  all  the  benefit  contemplated  by  it,  and  to 
which  he  is  entitled  under  it.     Id. 

5.  False  Representations — Evidence — Findings. — In  an  action  to  recover  damages 

for  certain  false  and  fraudulent  representations  made  by  the  defendant,  whereby  the 
plaintiff  was  induced  to  purchase  certain  real  estate,  supposing  it  to  be  other  real 
estate,  the  findings  reviewed  at  length,  and  held  supported  by  the  evidence.  PAtn- 
ney  v.  Jlubbard.      Wash.,  388. 

See  Assignment,  2;  Assignment  for  Benefit  op  Creditors,  1;  Fracdulent  Cox- 

YEYANCES;  INFRINGEMENT,  1;  RiGHT  OF  WaY^,   1;  TrADB-MARK,    1. 

I 

FRAUDULENT  CONVEYANCES. 

1.  Creditor,  when  may  Attack. — A  creditor  to  whom  an  order  has  been  given  for  an 

article  which  is  afterwards  furnished,  may  attack  the  bona  fides  of  a  deed  made  by 
the  debtor  during  the  interval  between  the  date  of  the  order  and  the  time  of  delivery. 
Crair/ord  v.  Beard.     Or.,  291. 

2.  Subsequent  Creditors,  when  may  Attack. — A  conveyance  may  be  attacked  by 

subsequent  creditors,  if  made  with  the  intent  to  put  the  property  out  of  the  reach 
of  debt?,  which  the  grantor,  at  the  time  of  conveyance,  mtended  to  contract,  and 
which  he  does  not  intend  to  pay,  or  has  reasonable  grounds  to  believe  that  he  may 
•  not  be  able  to  pay.     Id. 

3.  Fraudulent  Intent,  how  Determined.— Whether  a  conveyance  was  intended  to 

defraud  the  creditors  of  the  grantor  may  be  inferred  from  the  nature  and  cliaracter 
of  the  transaction  itself,  or  from  facts  and  circumstances  connected  with  it.  If  the 
necessary  result  is  to  place  the  debtor's  property  beyond  the  reach  of  legal  process, 
so  as  to  delay  creditors,  it  will  be  presumed  to  be  done  with  a  fraudulent  intent; 
but  when  the  act  is  apparently  regular  and  fair  upon  its  face,  the  intent  must  be 
gathered  from  the  surroundings.  The  circumstances  surrounding  the  deed  in  ques- 
tion considered,  and  held  that  it  did  not  appear  to  have  been  given  for  a  sutficienfe 
consideration.     Id. 

i.  Fr.\udulent  Conveyance  may  Stand  as  Security. — A  deed  obtained  under  sus- 
picious or  inequitable  circumstances,  or  which  is  only  constructively  fraudulent, 
may  be  permitted  to  stand,  in  equity,  as  security  for  any  purpose  of  reimbursement 
or  indemnity.     Id. 

5.  Deci^vrations  of  Grantor— Financial  Condition  of  Grantee — Evidence. — In 
an  action  to  set  aside  a  deed  for  fraud  on  the  creditors  of  the  grantor,  evidence  of 
the  declarations  of  the  grantor,  made  after  the  execution  of  the  deed,  and  that  the 
grantee  was  not  known  to  have  any  property  at  the  time  of  purchasing,  are  without 
weight.     Id. 

GARNISHMENT. 

1.  Rkjhts  of  Attaching  Creditor.^.— Attacliing  creditors,  as  against  the  garnishee, 
af(]uire  the  rights  of  the  attachment  debtor,  and  no  more,  iaker  ti  aJ.  v.  Kglin, 
Or.,  530. 
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2.  Agreement  to  Pay  Dbbts  of  Anothbb. — Where  A,  for  a  valuable  conBideration, 

agrees  with  B  to  pay  his  debt  to  C,  the  latter  can  enforce  the  contract  a^inst  A. 
Under  such  circumstances,  creditors  of  B  cannot  hold  A  liable  by  process  of  garnish- 
ment to  the  extent  the  contract  between  them  remained  unexecuted  at  the  date  of 
the  garnishment.     Id. 

3.  Order  mcst  be  Served  on  Garnishee— Appearance  by  Attorn  ky.— An  order 

directed  to  a  garnishee,  to  answer  concerning  the  property  of  a  judgment  debtor, 
alleged  to  be  in  his  possession,  should  be  served  personally  on  the  garnishee,  and 
not  on  his  attorney.  But  service  made  on  the  latter,  wlio  thereupon  appears  in 
court,  and  represents  the  garnishee  on  a  motion  for  judgn^ent,  will  be  considered 
equivalent  to  a  personal  service,  under  section  520  of  the  code.  Carter,  Hice,  <i'  Co. 
V.  Koshland,     Or.,  383. 

4.  Notice  need  not  Specify  Particular  Debts  Attached, — Under  subdivision  3,  of 

section  147,  of  the  civil  code,  to  make  an  attachment  of  debts  effectual,  it  is  not  neces- 
sary that  the  notice,  to  be  served  with  the  certified  copy  of  the  writ,  should  specify 
the  debts  supposed  to  be  owing  by  the  garnishee.  A  general  notice  by  the  sheriff 
that  he  has  attached  the  debts,  property,  etc.,  belonging  or  ewing  to  the  defendant 
in  the  attachment  suit,  is  sufficient     Id. 

5.  Judgment  against  Garnishee. — Under  the  act  of  October  25,  1878,  where  the  judg- 

ment creditor  has  obtained  a  judgment  the  property  attached  be  sold  to  satisfy  his 
debt,  he  cannot  obtain  a  general  judgment  against  the  garnishee  for  the  amount  of 
the  debt.     Id, 

GRAND  JURY. 
See  Criminal  Law,  13.    ' 

GUARANTY. 
See  Letter  of  Ckedit. 

GUARDIAN  AND  WARD. 

1.  Estate  of  Minors — ^Bond  of  Guardian — Substituted  Bond  may  be  Given — Sure- 

ties.— Under  sections  78  et  seq.,  of  the  probate  act,  made  applicable  to  guardians  by 
the  act  of  March  27,  1857,  the  probate  court  had  power  to  take  a  now  bond  from  a 
guardian  of  the  estate  of  a  minor,  to  take  the  place  of  a  former  bond.  After  such 
new  bond  has  been  given  as  a  substitute  for  the  former  bond,  sureties  on  the  latter 
are  not  responsible  for  any  defaults  of  the  guardian  occurring  subsequent  to  the  date 
of  its  filing.     Spencer  v.  Houghton.     Col.,  215. 

2.  The  Same— Accounting  by  Guardian— Service  of  Citation  on  Guardian— May 

be  by  Publication. — An  order  of  the  probate  court,  adjudging  the  amount  duo  by 

such 

sureties 

guardian, 

cedure.     The  mere  service  on  him  of  an  order  of  the  court  directing  him  to  file  an 

account  is  not  sufficient.     Under  section  1709  of  such  code,  the  citation  ia  to  be 

served  in  the  same  manner  as  a  summons  in  a  civil  action;  consequently,  if  the 

(piardian  has  left  the  state,  the  citation  should  be  served  on  him  by  publicati<m. 

Such  service  by  publication  is  sufficient  to  give  the  court  jurisdiction  to  bind  the 

guanlian  by  its  order  made  upon  a  settlement  of  the  account.     Id. 

3.  Sureties  on  Bond — Release  of  One  Released  All. — Prior  to  the  adoption  of  sec- 

tion 1543  of  the  civil  code,  providing  that  "the  release  of  one  of  two  or  more  joint 
debtors,  does  notextin^ish  the  obligations  of  any  of  the  others,"  ....  the  release  of 
one  of  the  sureties  on  the  btmd  of  a  guardian,  was  a  release  of  all;  and  if  the  contract 
of  suretyship  was  entered  into  prior  to  the  enactment  of  such  section,  and  subse- 
quently one  of  the  sureties  is  released,  all  are  released.  The  right  of  the  co-surcti«»s 
xo  be  released  under  such  contract  is  a  vested  right  of  which  they  could  not  be 
deprived  by  subsequent  legislation.  Id. 
4.'  Guardianship  of  minor— Jurisdiction  of  Superior  Court  to  Hear  Petition 
FOR. — Where  a  petition  for  letters  of  guardianship  over  the  person  of  a  minor  is  pre> 
sented  and  filed  in  the  superior  court  of  one  county,  and  citation  is  issued  and  served 
on  the  parties  interested,  such  court  has  jurisdiction  to  hear  and  determine  whether 
the  minor  is  a  resident  of  that  county,  and  whether  the  petitioner  is  a  proper  person 
to  be  appointed  guardian.     Its  juriwiction  so  to  proceed  is  not  ousted  by  the  fact 
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that  subsequent  to  the  service  of  the  citation  the  party  served  obtained  the  inoanoe 
of  letters  of  guard iauship  to  himself  in  the  superior  court  of  another  county.  In  re 
Guardianship  of  Laura  JDanneker,  a  Minor,     CaL,  140. 

HIGHWAY. 
See  Streets  ano  Eoadb. 

HOMESTEAD. 

1.  Declaration  of  Homestead  rv  Wife— Subsequent  Trust  Deed  by  Husband  is 

Void. — A  trust  deed,  executed  and  acknowledged  by  a  husband  alone,  to  his  \»-ife, 
is  void  as  against  a  prior  declraation  of  homestead,  made  by  the  wife,  on  the  prop- 
erty. Under  section  1243  of  the  civil  code,  such  homestead  could  be  al>andm]e«l 
only  by  a  declaration  or  a  grant  executed  and  acknowledged  by  the  husband  and 
wife.     OravfH  et  al.  v.  Baker.     Cal.^  338. 

2.  Statement  of  Value. — A  statement  in  a  declaration  of  homestead  that  the  cash  value 

thereof  is  "about  four  thousand  dollars,"  is  a  sufficient  statement  of  the  valne  of  the 
homestead.     Orava  v.  Baker.     CaL,  340. 

HUSBAND  AND  WIFE. 

1.  Husband's  Liability  fob  Necessaries  Furnished  Wife — ^Liabilitt,  how  Alleged. 
The  complaint,  in  an  actidh  brought  a^inst  a  husband  for  necessaries  furnished  his 
wife,  under  section  174  of  the  civil  code,  must  allege  that  the  goods  were  sold  and 
delivered  to  the  defendant.  An  averment  in  respect  to  furnishing  the  goods  to  the 
wife,  etc.,  is  not  suificieut.  The  absence  of  such  necessary  averment  may  be  taken 
advantage  of  on  appeal,  although  no  demurrer  to  the  complaint  was  filed.  JV««se»  y. 
Bendixsen,     Cal.,  564. 

ILLICIT  COHABITATION. 
See  Consideration,  1. 

INDIAN  BESERVATION. 

1.  Indian  Saw-mill. — Lumber  made  at  the  saw-mill  on  the  Grand  Ronde  Indian  reser- 

vation is  in  fact  the  '* property"  of-  the  Indians  thereon,  and  not  that  of  the  United 
States,  within  the  pur\^ew  of  section  3018  of  the  revised  statutes;  and  the  aeent, 
subject  to  the  instructions  of  the  commissioner  of  Indian  affairs,  may  dispose  oi  any 
portion  of  the  same  and  apply  the  proceeds  to  the  support  of  the  mill  or  otherwise 
for  the  beuelit  of  the  Indians,  without  reference  to  section  3617  of  the  revised  stat- 
utes requiring  money  received  for  the  use  of  the  United  States  to  be  deposited  to  its 
credit.     United  SUUch  v.  Sinnott  et  al.     {U.  S.  Cir,  Ct.)     Or.,  718. 

2.  DorBLB  Payment  of  Salary. — The  superintendent  of  Indian  affairs  in  Oregon  re- 

turned to  the  department  two  vouchers  for  the  payment  by  him  of  the  salary  of  the 
agent  of  the  Grand  Ronde  reservation  for  the  second  quarter  of  1873,  each  being 
marked  ''triplicate,"  from  which  the  accounting  officers  assumed  that  the  salary 
was  paid  twice,  and  charged  the  agent  with  the  amount  of  such  payments  in  the 
settlement  of  his  ofncial  accounts:  Held,  1.  That  on  the  face  of  the  transaction  it 
was  apparent  that  these  two  papers  were  but  parts  of  one  voucher  taken  in  trip- 
licate, and  that  there  was  but  one  payment;  and  2.  That  if  there  had  been  two 
payments,  the  airent,  although  liable  for  the  excess,  as  an  individual,  as  for  money 
had  :ind  received  to  the  use  of  the  United  States,  was  not  liable  therefor  on  his 
bond.     Id. 

3.  Money  Paid  by  Agent  without  Authority. — ^The  defendant  Sinnott  employed  a 

person  on  t!ic  reservation  aforesaid  as  "superintendent  of  farms  and  mills,  and  in 
reporting  the  fact  to  the  commissioner,  said  that  he  did  so  at  the  instance  of  ''some 
political  friends,"  but  there  was  really  no  necessity  for  the  employment,  and  adviscnl 
that  it  be  disapproved,  which  was  done;  but  the  agent  continued  the  person  in  such 
employment  and  paid  him  tiierefor,  and  on  settlement  of  his  accounts  at  the  treaa 
nry,  one  tliousand  five  hundred  dollars  thereof  was  disallowed:  Held,  that  the  pay- 
ments bcinp;  not  only  without  authority  but  contrary  thei'eto,  were  illegal,  and  the 
agent  and  hi.s  sureties  are  liable  therefor.     Id. 
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indorsement. 

See  CONSIDEKATION,  5. 

INFANTS. 

L^IiyoR  OVEB  Eighteen  Years— Promissory  Note — Liability  to  Endorser  Dis- 
AFFiRMANfK  OF  CONTRACT. — Under  section  35  of  the  civil  code,  where  an  infant 
over  the  age  of  eighteen  years  executes  a  promissory  note,  the  consideration  for 
which  he  receives,  and  upon  maturity  the  note  is  paid  by  an  indorser,  the  maker 
cannot  disaffirm  his  contract  with  such  indorser  without  refunding  to  him  the 
amountiulvanced  in  taking  up  tlie  note.     Combs  v.  Ilaxces.    Cal.,  148. 

See  Divorce,  3,  4. 

INFORMATION  AND  BELIEF. 
See  Pleading,  3. 

INFRINGEMENT. 

1.  Intringehent  of  Newspaper  Title — Intentional  Fraud. — In  the  absence  of  a 
showing  of  intentional  fraud,  tlie  use  of  the  name  "  The  Northwest  News,"  as  applied 
to  a  newspaper,  will  not  be  restrained  at  the  instance  of  a  newspaper  having  a  prior 
right  to  use  the  name  of  **  The  New  Northwest."  Duiiiway  Publishing  Co,  v.  North' 
western  Prtrvting  and  Publishing  Co,    Or,,  523. 

See  Copyright,  4. 

INJUNCTION, 

1.  Judicial  Control  of  Official  Action. — As  a  means  of  controlling  the  official  action 

of  public  officers,  in  a  matter  affecting  private  rights,  the  writ  of  injunction  is  the 
correlative  of  the  writ  of  mandarmm;  and,  whenever,  in  such  case,  the  latter  will 
issue  to  compel  affirmative  action,  the  former  may  issue  to  restrain  the  same;  but 
neither  can  oe  used  to  control  or  direct  oflicial  judgment  or  discretion.  KoeMer, 
Receiver t  etc.  t.  Barin,  Register^  etc.  et  al.     {U,  S.  Cir.  Cl.)    Or.^  64. 

2.  Injunction,  when  will  not  Issde  to  Restrain   Rlgistcr  and   Receiver. — An 

inionction  wiU  not  issue  to  restrain  the  register  and  receiver  from  receiving  and 
allowing  applications  to  enter  certain  lands  within  their  district,  although  it  may 
appear,  in  the  judgment  of  the  court,  that  the  same  belong  to  the  plaintiff  by  legis- 
lative grant,  so  long  as  there  is  room  lor  difference  of  opinion  on  the  question  or  its 
determination  involves  the  exercise  of  official  judgment.     Id. 

3.  Injunction  Restraining  Execution— Case  in  Judgment. — Tlie  complaint  alleged 

that  ono  Flynn  was  indebted  to  the  defendant  in  the  sum  of  four  hundred  and  thirty- 
seven  dollnrs,  for  which  amount  he,  and  this  plaintiff,  gave  their  promissory  note  to 
defendant.  Plaintiff  .was  in  reality  but  a  surety  for  Flynn,  and  signed  the  note 
without  consideration  and  as  an  *' accommodation  surety  "for  Flynn,  all  of  which 
was  well  known  to  the  defendant.  Flynn  afterward  sold  certain  personal  property 
to  defendant,  suffi':ient  to  pay  all  of  the  note  except  one  hundred  and  thirty-seven 
dolla*^,  the  va^ue  of  which  Flynn  directed  and  defendant  agreed  to  indorse,  upon 
the  note,  but  did  not  do  so,  and  credited  the  same  on  other  demands  by  him  held 
against  Flynn.  Upon  the  maturity  of  the  note,  plaintiff  urged  defendant  to  bring 
suit  thereon  against  Flynn  who  at  that  time  had  property  sufficient  to  pay  the  same. 
Subsequently  defendant  brought  suit  on  the  note  against  Flynn  and  this  plaintiff, 
sued  out  a  writ  of  attachment  and  caused  the  same  to  be  levied  upon  sufficient  prop- 
erty of  Flynn  to  satisfy  the  demand.  Plaiutiff  was  served  with  summons  in  that 
cause,  and  thereupon  called  upon  defendant,  who,  in  a  conversation,  said  he  had 
sued  for  but  did  not  expect  to  recover  the  wliole  amount  of  the  note;  that  this  plain- 
tiff need  give  himself  no  uneasiness  about  the  suit,  as  the  claim  was  abundantly 
secured  under  the  attachment;  that  he,  Kriess,  would  settle  the  matter  with  Flynn; 
that  plaintiff  need  not  answer  in  the  cause,  and  that  he  did  not  expect  or  intend  to 
purs'ie  him,  or  look  to  him  for  any  portion  of  the  claim.  Plaintiff  relied  upon  these 
statements,  and  in  consequence  thereof,  did  not  answer,  and  judgment  was  taken 
against  him  and  Flynn  by  default,  for  the  whole  amount  of  the  note.  After  the 
rendition  of  the  judgment,  defendant  did  not  enforce  the  &amo  against  Flynn,  but 
wrongfully  and  in  fraad  of  the  rights  of  plaintiff,  discharged  and  released  his  attach- 
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mcnt  on  the  property  of  said  Flynn,  ivhich  would  have  paid  the  judgment  in  full, 
and  ever  since  has  held  and  still  holds  the  judgment  against  plaintiff,  and  threatens  to, 
anil  unless  restrained  will,  issue  execution  thereon  against  the  property  of  plaintiff 
and  enforce  the  same:  Heldy  that  the  complaint  stated  facts  entitling  plaintiff  to 
an  injunction  against  the  execution  of  Ruch  judgment.     Kelly  v.  Kriess.     CcU.,  466. 

4.  DiviiRsioy  OF  Wateh — Rights  of  Appropriatob — Allegations  of  Complaint. — 

In  a.  I  action  by  an  appropriator  of  the  waters  of  a  natural  stream,  to  restrain  an  un- 
lawful divei-sion  thereof,  the  complaint  need  not  show  that  the  plaintiff  is  in  a  posi- 
tion to  use  the  water  himself,  or  that  he  is  in  any  position  which  gives  him  a  right 
to  furnish  it  to  others.  An  allegation  that  he  has  a  right  to  the  use  and  enjoyment 
of  the  property  is  sufficient.     Moore  v.  Clear  Lake  Water  Works.     Cal.,  332. 

5.  Equity  will  Ueshiain  Continuous  Divebsion. — Equity  will  restrain  the  continu- 

ous wrongful  diversion  of  water,  at  the  instance  of  a  prior  appropriator  thereof, 
although  no  actual  damages  are  averred  or  proved.  Equitable  relief  is  granted,  in 
such  cases,  to  prevent  the  wrongful  acts  from  ripening  into  a  right.     Id, 

6.  Destruction  of  Navigable  Lake — Special  Injury. — One  who  is,  and  for  many 

yeara  lias  been,  tlie  owner  of  a  lumber  mill  upon  the  banks  of  a  navigable  lake, 
whicli  it  is  necessary  for  him  to  use  in  transporting  logs  to  his  mill,  is  specially 
injured  by  a  destruction  of  the  navigation  of  such  lake,  and  may  maintain,  in  his 
own  name,  an  action  to  restrain  the  injury.  Crewxnt  Mill  and  TransportaUeni  Co* 
v.  Hayes  el  al.     Col.,  335. 

See  Contempt,  1;  Coptbiqht;  United  States  GonKTs,  1. 

INSANITY. 

X.  Insanity  of  Officer — Vacancy,  when  Cbeatei>— Commission  of  Lunacy. — Section 
90G  of  the  political  code,  providing  that  an  office  becomes  vacant  on  the  happening 
of  the  incumbent's  insanity,  "found  upon  a  commission  of  lunacy  issued  to  determine 
the  fact,"  only  applies  to  a  commission  issued  out  of  chancery,  and  not  to  the  ordi- 
nary statutory  proceeding  taken  to  send  a  person  to  the  insane  asylum.  In  re  Estate 
of  Moore f  Deceased.     Col.,  561. 

2.  The  Same— Insanity  of  Administrator — Commitment  to  Asylum — Vacancy  in 
Administbation. — The  commitment  of  an  administrator  to  the  insane  asylum  docs 
not  create  an  entire  vacancy  in  the  administration  of  the  estate,  under  sections  1425 
and  1426  of  the  code  of  civil  procedure.  During  such  commitment  the  administrator 
is  incapable  of  executing  his  trust;  but  when  hi^  incapacity  had  been  removed  and 
he  had  again  entered  upon  the  discharge  of  his  duties  as  administrator,  a  petition 
asking  for  the  appointment  of  another  person,  on  account  of  the  former  incapacity  ol 
the  administrator,  comes  too  late.    Id. 

INSOLVENCY. 

1,  Insolvency — Cbeditors  Resident  of  State — Absign^ient  by  NoN-Risn>ENT. — As- 
si&^nmcnts  of  claims,  made  by  non-resident  creditors  to  persons  residing  in  this  state, 
wibhout  consideration,  and  solely  to  enable  such  persons  to  become  petitioning  cred- 
itors in  a  proceeding  in  involuntary  insolvency  against  the  debtor,  cannot  make  of 
such  assignees  **  creditors,  residents  of  this  state,  within  the  meaning  of  section  8 
of  the  insolvency  act  of  1880.     In  re  Baum.     CcU,,  502. 

INSTRUCTIONS. 

1.  Instructions  Presumed  Correct  in  Absence  of  Evidence. — A  refusal  to  give  in- 

structions asked  for  in  a  prosecution  for  murder  will  not  be  considered  on  appeal 
when  the  transcript  fails  to  contaiu  the  evidence.  In  such  case,  the  instructions 
given  will  be  presumed  correct  if  such  a  state  of  the  evidence  is  conceivable  as  may 
have  rendered  them  correct.     People  v.  Johnson.     Ccd.,  302. 

2.  Instructions — Argumentative  are  Erroneous. — An  instruction  in*  such  action  to 

the  effect  that  if  the  defendant  did  not  know  the  plaintiff  personally  he  could  not 
have  referred  to  her  or  pointed  her  out  as  the  object  of  the  accusation  contained  in 
.     his  language,  is  erroneous,  as  being  argumentative  and  an  instruction  upon  the  weight 
of  the  testimony.     Morris  v.  Lachman.     Cal.^  305. 

3.  An  Instruction  that  Evidence  Introduced  "Tends  to  Pbovb"  a  matter  ia  not 

erroneous.     Id. 
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4.  iKBTRUcnoKS  Albsadt  61TEK  KBEB  NOT  BE  REPEATED.— lu  8iich  case  the  refusal 

to  give  an  instructioii  on  the  question  of  self-defense  is  not  error,  if  the  same  has 
already  Vieen  given  in  other  instructions.     People  v.  Sullivan,     Col,,  156. 

5.  Refctsal  to  Give  Instruction  Requested  is  not  error  if  it  has-already  Leen  given  in 

suljstance.     Minich  v.  People,     Col,,  G80. 

6.  A  Refusal  to  C'ive  an  I^STK^erI0N  which  has  already  been  given  in  substance  is 

not  error.     McKee  v.  BcuineJs  M,  Co,     Col.,  287. 

7.  The  Refusal  to  Give  an  Instbuction  that  has  Albbady  been  Oiven  in  substance, 

is  not  error.    People  v.  Robertson,    Cal.,  159. 

See  AccEiiSABiES,  1;  Evidence,  23. 

INSURANCE. 

1.  FiBB  Insurance — Notice  to  Agent  of  Insureb — When  not  Binding. — Where  an 

insurance  company,  in  its  contract  with  the  insured,  expressly  exempts  itself  from 
being  bound  by  *'  any  act  or  statement "  not  contained  in  the  written  application  for 
the  policy,  or  indorsed  on  the  policy,  notice  to  its  agent  as  to  anything  different  from 
what  the  policy  and  application  contained,  will  not  bind  the  company.  Enoa  v.  Sun 
Insurance  Company,     Cal,,  34. 

2.  The  Same — Waiver  or  Conditions  must  be  Indobsed  on  Policy. — So  also  the 

local  agent  of  the  company  cannot  waive  any  of  the  provisions  of  the  policy,  except 
by  written  indorsement  made  on  the  ^jolicy  or  t^n  the  application,  when  the  policy 
provides  that  anything  less  than  a  distinct,  specific  agreement,  indorsed  or  attached 
to  the  policy,  shall  not  be  construed  as  a  waiver  of  any  condition  or  provision  of  the 
policy.     Id, 

8.  T^eSame — What  Included  in  Word  "Building" — Fishing  Scow. — In  determin- 

ing whether  a  fishing  scow  was,  in  the  policy  of  insurance,  included  in  the  word 
"building,"  and  thereby  affected  by  all  the  terms  and  conditions  of  the  policy  as  a 
building,  evidence  that  similar  scows,  as  well  as  the  one  in  question,  were  used  and 
occupied  as  buildings,  for  purposes  of  residence  and  business,  is  admissible.     Id, 

4.  FiBE  Insurance — Action  on  Policy  must  be  Brought  within  Time  Limited. 
In  an  action  on  an  insurance  policy,  which  contains  a  clause  that  any  suit  or  action 
thereon  should  be  commenced  within  twelve  months  after  the  loss:  Heldy  that  the 
evidence  did  not  sustain  a  finding  that  the  delay  in  bringing  the  present  action  was 
caused  by  the  conduct  of  the  defendant;  that,  after  the  plaintiff  had  been  informed 
of  the  position  of  the  defendant,  be  had  ample  time,  within  the  year,  to  commence 
his  action.     Oarido  v.  American  Central  Ins,  Co.  of  St.  Louis.     Cat.,  180. 

6.  Limitation  on  Right  to  Sue  on  a  Policy  of  Insubance. — A  policy  of  insurance 
contained  in  effect  this  stipulation:  1.  No  action  shall  be  commenced  thereou  to 
recover  for  a  loss  thereunder  until  the  amount  thereof  was  ascertained  by  agrecmeut 
or  arbitration;  and  2.  No  such  action  shall  be  maintained  unless  commenced  within 
one  year  after  the  date  of  the  fire  from  which  the  loss  occurred:  Ueld^  that  unless  the 
assured  was  prevented  by  the  action  or  non-action  of  the  v  -r.cr,  in  the  matter  of 
ascertcining  the  amount  of  the  loss,  he  must  commence  his  action  therefor  within  the 
time  specified  in  the  stipulation.  Thompson,  Receiver,  v.  The  Phoenix  Insurance 
Company.     {(/,  S.  Cir,  Ct.),    Or.,  137. 

6.  Refobmation  of  Policy. — A  demurrer  to  a  bill  for  the  reformation  of  a  ]X)licy  of 
insurance  will  be  sustained,  when  it  appears  that  by  reason  of  the  lapse  of  time  no 
action  can  be  maintained  thereon  for  any  cause,  when  reformed.  A  court  will  only 
decree  the  reformation  of  an  instrument  as  a  means  of  enabling  a  party  thereto  to 
assert  or  maintain  some  right  thereunder.    Id. 

INTENT. 
3ee  Assignment,  1;  Deeds,  3;  Fbaudulent  Conyeyanttes^  3L 

INTEREST. 
See  CoNVSBSiON,  3;  Estates  01  Deceased  Pbbsonh,  4;  Prommissoby  Notes,  L 

INTERPLEADER. 

1.  United  States  Coubts  of  Equity— State  Statutes  Enlaboing  Equitable  Rights 
Applicable  to. — A  state  statute  merely  regulating  procedure  is  not  applicable  to 
United  States  courts  of  equity.     But  where  a  state  statute  enlarges  a  party*s  equit- 
vni— « 


;t 
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able  rigbbs,  by  creating  a  new  remedy  under  given  circumstances,  sncb  equitable 
ri;iht3  may  be  enforced  in  the  United  States  circuit  court.  Wdls,  Fargo,  <t  Co*  v. 
Miner  H  cd.     ((/.  S.  Cir.  Ct.)    Col.,  130. 

2.  The  Same— California  Statute  Enlarging  Right  op   Interpleader.  —Section 

3S6  of  the  California  code  of  civil  procedure  provides  that  "whenever  conflicting 
claims  are  or  may  be  made  upon  a  person  for  or  relating  to  personal  property,  or  the 
performance  of  an  obligation,  or  any  portion  thereof,  such  person  may  bring  an 
action  against  the  conflicting  claimants,  to  compel  them  to  inter[)lead,  and  litigate 
their  several  claims  among  themselves.  The  action  of  interpleader  may  be  main- 
tained, and  the  applicant  or  plaintiff  be  discharged  from  liability  to  all  or  any  of  the 
conflicting  claimants,  although  their  titles  or  claims  have  not  a  common  origin,  or  are 
not  identical,  btU  are  adverse  to  and  independent  of  one  another,"  Held,  that  such 
provision  is  not  a  mere  regulation  of  procedure;  that  it  creates  a  new  right  by  enlarg- 
ing the  scope  of  the  remedy;  and  that  the  right  to  interplead  adverse  claimants,  so 
created,  may  be  enforced  in  equity  in  the  United  States  circuit  court.     Id. 

3.  The  Same — Interpleader  under  Original  Chancery  Practice — Case  in  Judg- 

ment.— The  defendant  S.  sold  a  mining  claim  to  the  defendant,  the  S.  D.  Co.,  for 
ten  thousand  dollars,  and  received  in  payment  a  check  for  that  amount  on  the  Bank 
of  California.  S.  deposited  the  check  with  the  complainant,  who  thereupon  paid 
him  two  thousand  five  hundred  dollars,  and  issued  to  him  a  certiticate  of  deposit  for 
seven  thousand  five  hundred  dollars,  payable  to  him  **  or  order  on  return  of  this 
.certificate,  properly  indorsed."  By  mesne  assignments  before  maturity,  the  certifi- 
cate came  into  possession  of  defendant  M.,  who  claims  to  be  the  owner  and  holder 
thereof,  but  he  is  alleged  not  to  be  a  holder  in  good  faith.  The  S.  D.  Co.  claims 
that  in  the  sale  of  the  mine  S.  made  certain  false  and  fraudulent  representations,  by 
reason  whereof  they  are  entitled  to  rescind  the  sale  and  recover  back  everything  of 
value  which  they  paid  to  S.  The  defendants,  M.  and  S.  D.  Co.,  have  each  sued  the 
I  complciinant,  the  foimer  to  recover  on  the  certificate  of  deposit,  and  the  latter  to 

enjoin  its  payment  until  the  determination  of  a  suit  brought  by  them  to  rescind  the 
sale.     The  complainant  thereupon  brought  the  present  suit  in  equity  to  compel  the 
^'  defendants  to  interplead,  and  to  restrain  the  prosecution  of  the  actions  against  them 

I  re8])ecting  the  certificate  until  the  determination  of  the  present  suit.  Held,  that  the 

case  is  a  proper  one  for  an  interpleader,  under  section  38G  of  the  code  of  procedure 
of  California,  and  intimated  that  under  the  chancery  practice  as  it  originally  cxisteil, 
before  the  enlargement  of  the  scope  of  the  remedy  by  s^id  section,  the  complainant 
was  entitled  to  interplead  the  defendants,  because  the  same  thing — the  ccrtilicatc  of 
deposit — is  claimed  by  both  the  S.  D.  Co.  and  M.;  their  claims  ueing  derived  from 
a  common  source — the  original  transaction  between  the  S.  D.  Co.  and  S. ;  and  the 
complainant  claiming  no  interest  against  and  having  incurred  no  independent  liabil- 
ity to  either  of  the  defendants.     Id, 

JOINT  DEBTORS. 
See  Counter-claim,  1. 

JUDGMENT. 

J 

;L  Judgment  on  pLEADtNas — Defendant  may  have — Amendment  of  Complaint. — 
\Yhere  a  complaint  fails  to  state  facts  sufiScient  to  constitute  a  cause  of  action,  the 
court  may  on  motion  give  judgment  for  the  defendant  on  the  pleadings.  On  such 
motion,  if  the  plaintiff  makes  application,  the  court  should  permit  Lim  to  amend. 
Kelleij  v.  Kriess.     CaL,  406. 

_2.  Entry  of,  upon  Default  or  Confession. — Whether  a  statute  authorizing  the  clerk 
of  the  court  to  enter  judgment  upon  default  or  confession,  without  an  order  of  court, 
is  constitutional  not  decided.  The  statute  of  Oregon  authoiizinnr  such  entry  having 
been  in  force  for  nearly  twenty  years,  and  acquiesced  in  by  trie  bench  and  bar, 
should  be  upheld  in  accordance  with  the  maxim.  Communis  error  facU  jus.  Crawford 
v.  Bfard,     Or,,  291. 

'3.  Reversed  Judgment  No  Part  of  Judgment  Roll.— A  judgment  of  the  district 
court  which  has  been  reversed  on  appeal  forms  no  part  of  the  judgment  roll,  and 
need  not  be  introduced  in  evidence  therewith.  Albion  Con,  M.  Co.  v.  liickmomd  M, 
Co,     Nev.,  100. 

t4,  .REVER.SAL  OF  JUDGMENT — Retrial,    WHEN    MUST   BE   Had. — When  the  supreoM 

court  reverses  a  judgment  on  motion  of  respondent,  and  orders  that  judgment  "  be 

.and  the  same  is  herel>y  reversed,  with  costs,  and  cause  remanded,"  the  parties  to 
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the  action  have  a  right  to  a  retrial  of  the  issues,  unless  there  is  soimething  in  the 
opinion  of  the  court,  or  the  order  made  by  it,  restricting  the  operation  of  the  words 
"reversed  and  remanded."  In  Buch  case  it  is  error  for  the  lower  court  to  refuse  a 
retrial.  My^rs  v.  McDonald  et  al,  Cal.t  337. 
5.  Where  the  Evidence  is  CoNPLrcriNO,  the  Judgment  will  not  be  Reversed 
on  the  ground  that  it  was  insufficient  to  justify  the  verdict.  GonzcUea  et  cU.  v. 
Cobliner  H  al.     Cat.,  329. 

See  Amendment,  2;    Appeal,  8;    Claim  and  Delivery,  1,  2;    Costs,  1;   Criminal 
Law,  IC;  Default,  1-3;  Gajinishment,  5;    Mechanic's  Lien,  10;    Paktitioii,  1; 

£kF£B£NCS,  1. 

JURISDICTION. 
See  Justice's  Court,  5,  10. 

JURY  AND  JURORS. 

1.  Challenoe  fob  Cause — Peremptory  Challenge. — Admitting  that  the  finding  of 

the  trial  court  upon  a  challenge  of  a  juror  for  cause  is  reviewable,  an  erroneous  denial 
of  such  challenge  will  not  warrant  a  reversal  if  the  juror  was  afterwards  peremptorily 
challenged  by  the  defendant,  who  subsequently  went  to  trial  without  having  exhausted 
all  the  peremptory  challenges  to  which  he  was  entitled.     Minich  v.  People.     Col. ,  5S0. 

2.  Bias  of  Juror — Challenge  for  Cause. — A  challenge  for  cause  interposed  by  the 

prosecution  is  properly  allowed  if  the  juror  testities  on  his  voir  dire  examination  that 
he  had  formed  and  expressed  a  positive  opinion  concerning  the  defendant's  guilt  or 
innocence;  that  such  opinion  was  obtained  from  statements  made  to  him  by  witnesses; 
that  he  bad  business  relations  with  a  codefendant  of  the  prisoner;  and  that  he  sup- 
posed himself  to  entertain  a  feeling  of  " bias  at  the  outset."    Id, 

3.  Oath  of  Jury — Duly  Sworn,  What  Implies. — A  recital  in  the  record  that  the  jnry 

were  duly  sworn  implies  that  the  oath  was  administered  with  the  requisite  formality 
and  solemnity;  that  the  jurors  in  open  court  were  required  to  holcl  up  tlieir  hands 
and  promise  to  perform  the  duties  specified;  and  that  there  was  an  appropriate  ref- 
erence to  the  Deity,  such  as  ''in  the  presence  of  the  everliving  God,"  or  "so  help 
me  God."     Id. 

4.  Form  of  Oath — Sufficiency  of. — It  is  sufficient  if  the  jury  is  sworn  to  "  well  and 

truly  try  the  issue  joined,  and  a  true  deliverance  make  between  the  people  and  tlio 
prisoner  at  the  bar,  and  a  true  verdict  render  according  to  the  law  and  the  evidence." 
The  expression  ''whom  you  shall  have  in  charge"  is  not  material,  and  its  omission 
does  not  vitiate  the  oath.     Id, 

5.  Challenge  to  Jurors — Trial  of — Actual  and  Implied  Bias. — A  challenge  to  a 

panel  of  jurors,  summoned  upon  an  open  venir€,  on  the  ground  of  bias  on  tlie  part 
of  the  officer  summoning,  should  show  upon  its  face  whether  it  was  taken  for  implied 
or  actual  bias.  If  for  implied  bias,  it  is  the  duty  of  the  court  to  decide  upon  tlie 
objection;  if  for  actual  bias,  triers  should  be  appointed  by  the  court  for  that  purpose; 
if  the  defendant  does  not  ask  for  the  appointment  of  triers,  but  submits  evidence  in 
support  of  the  challenge  to  the  court,  he  waives  his  right  to  an  examination  by  triers. 
In  such  case  the  decision  of  the  court  is  final,  and  not  the  subject  of  exception,  and 
cannot  be  reviewed  on  appeal.     State  v.  Gray.     Nev.^  72. 

6.  Jury  cannot  Receive  Evidence  out  of  Court.     Rodgers  v.  C.  P,  R.  R,  Co,    Cal., 

20. 

See  Criminal  Law,  6,  13;  Fees,  2;  Mechanics'  Lien,  2;  New  Trial,  4;  Pleadings,  6. 

JUSTICE'S   COURT. 

1.  JrsncES  OF  the  Peace — Act  of  April  1,  18S0,  Construed. — Section  103  of  the  act 

of  April  1,  18S0,  entitled  *'An  act  to  amend  part  1  of  the  code  of  civil  procedure,  and 
each  and  every  title,  chapter,  article,  and  section  of  said  part  1,  and  substituting  a 
new  part  1  to  til.e  the  place  thereof  in  said  code,  relating  to  conrts  of  justice  and 
various  officer^  connected  therewith, "  was  intended  to  apply  to  justices  of  the  peace 
elected  at  the  general  election  in  1879,  as  well  as  to  justices  of  the  peace  elected  after 
the  act  took  effect.     Shearer  v.  City  of  Oakland.     Cal.,  36. 

2.  Appeal — Dlsmi^al — Notice  of  Motion. — On  appeal  from  the  justice's  court,  under 

section  389  of  the  civil  code,  notice  of  all  motions  set  for  hearing  in  the  county  court 
most  be  given  to  the  opposite  party,  by  entering  the  same  in  the  motion- book,  and  a 
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dismissal  of  an  appeal  on  motion,  of  which  no  notice  has  been  given,  is  erroneous. 
Thoitie  V.  Omauer,     Col.,  273. 

3.  Application  for  Order  is  a  Motion. — An  application  for  a  rule  commanding  plain- 

tiff to  refund  the  docket  fee,  or  in  default  thereof  submit  to  a  dismissal  of  his  ax>peal, 
is  an  application  for  an  order,  and  hence  a  motion.     Id. 

4.  Written  Pleadings  are  not  Eequired  to  be  Filed  in  the  county  court  in  appeals 

from  the  justice's  court.     Id. 
6.  Jdbisdiction  of  Justice  Shown  by  Evidence  Aliunde. — The  failure  of  a  justice  to 
necord  in  his  docket  the  nature  of  the  cause  of  action  may  be  cured  in  the  future  pro- 
ceedings by  proofs  aliunde  establishing  the  justice's  jurisdiction.     Id. 

6.  Appeal  from  Justicb*s  Court — Time  to  File  New  Bond  may  be  Extended. — 

Under  section  1086  of  the  general  statutes  the  court,  in  cases  on  appeal  from  justices 
of  the  peace,  w'hen  the  appeal  bond  is  found  insufficient  or  informal,  may  fix  a  rea- 
sonable time  within  which  the  party  appealing  may  execute  a  good  and  sufficient 
bond;  upon  good  cause  shown  such  time  may  afterwards  be  extended;  or  if  the  appel- 
lant has  attempted  to  comply  with  the  order,  by  filing  within  the  time  limited  a  new 
bond,  which  is  adjudged  insufficient,  the  court  may,  in  the  exercise  of  a  reasonable 
discretion,  make  another  order  for  the  filing  of  a  second  new  bond  to  cure  the  defects. 
McKee  v.  Bassich  M.  Co.     CoL,  287. 

7.  Appeal  from  Justice's  Court — Trial  in  Superior  Court. — ^The  taking  of  an  appeal 

from  a  justice's  court  on  questions  of  law  and  fact  does  not  give  the  appellant  a  right 
to  have  the  action  tried  dt  novo,  unless  a  trial  upon  the  issues  of  fact  as  made  in  the 
justice's  court  had  already  been  had  in  that  tribunal.  Thus,  where  issue  is  joined  in 
tlie  justice's  court,  but  the  action  is  dismissed,  without  trial,  by  the  justice,  upon 
the  ground  that  the  complaint,  although  actually  filed,  was  not  so  indorsed,  on 
appeal  the  superior  coart  cannot  try  the  issues.  It  should  reverse  the  judgment,  and 
send  the  case  back  for  trial  on  the  issues  tendered  by  the  pleading.  Myrick  el  al.  v. 
Superior  Court  of  Contra  Conta  County.     Cal.,  237. 

8.  Appeal  on  Questions  of  Law  and  Fact — Trial  in  Superior  Court. — Where  an 

appeal  from  the  justice's  court  has  been  taken  on  questions  of  law  and  fact,  the  supe- 
rior court  must  itself  proceed  with  the  trial,  under  section  976  of  the  code  of  civil 
procedure.  It  cannot  reverse  the  judgment  and  remand  the  cause  to  the  justice's 
court  for  further  proceedings.     Acker  v.  Superior  Court.  ,  Cal.,  538. 

9.  Appeal  from  Justice's  Court — Time  in  Which  to  Perfect — Order  of  Filing  No- 

tice AND  Bond  Immaterial. — Where  a  notice  of  appeal  from  a  justice's  court  is 
served  and  filed,  and  the  undertaking  on  appeal  is  tUed  within  the  time  prescribed 
by  statute,  the  superior  court  obtains  jurisdiction,  and  cannot  dismiss  the  appeal  for 
want  of  jurisdiction.  The  mere  order  in  which  the  acts  necessary  to  the  perfection 
of  the  appeal  are  done  is  immaterial,  when  done  within  the  time  limited  by  the  stat- 
ute.    Hall  V.  Superior  Court  of , Eldorado  County.     Cal,  170. 

10.  Jurisdiction — Supreme  Court — Appeal. — The  supreme  court  has  no  jurisdiction  of 
an  appeal  from  the  superior  court  in  an  action  originally  brought  in  the  justice's  . 
court  for  an  amount  less  than  three  hundred  dollars.    Holmes  ▼.  Warren,    CcU.,  463. 

LACHES. 
See  Statute  of  Limitations,  1-^;  Trust,  3. 

LEASE. 

1.  Lease  in  Writing — Verbal  Agreement  for  Alterations  of  Terms — When  not 
Binding  on  Grantee.— A  verbal  agreement  between  the  lessor  and  lessee,  by  which 
the  terms  of  a  written  lease  are  altered,  if  not  acted  upon  by  the  lessee  until  after 
the  lessor  had  conveyed  his  estate,  is  not  binding  upon  the  grantee  of  the  lessor. 
Taylor  v.  Soldati.     Cal.,  181. 

See  Conspiracy,  1. 

LANDLORD  AND  TENANT. 
See  Ejectment,  3. 

LETTER  OF  CREDIT. 

1.  Letter  of  Credit  Defined — General  and  Special  Lettkr. — A  letter  of  credit  may 
be  defined  to  be  a  letter  of  request  whereby  one  person  requests  some  other  peFson 
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to  advance  money  or  give  credit  to  a  third  person,  and  promises  that  he  will  repay 
or  guaranteo  the  same  to  the  person  making  the  advancement.  It  is  called  a  general 
letter  of  credit  when  it  is  addressed  to  all  persons  in  general,  requesting  snch  advance 
to  a  third,  and  a  special  letter  of  credit  when  addressed  to  a  particular  person  by 
name.     Laf argue  et  at,  v.  Harrison  et  al,     CaL,  683. 

2.  Liability  of  Writer  undrb  General  Letter. — When  addressed  to  all  persons  it  is 

in  effect  a  request  made  to  any  person  to  whom  it  may  be  presented,  and  any  one  may 
accept  and  act  upon  the  proposition  contained  in  it,  and  when  he  does  so  that  which 
before  was  indetinite  and  at  largo  becomes  definite  and  fixed.  A  contiact  imme- 
diately springs  up  between  the  |)erson  making  the  advancement  and  the  writer  of 
the  letter,  and  it  is  thenceforward  the  same  thing  in  legal  eflect  as  though  the  name 
of  the  former  had  been  inserted  in  the  letter  in  the  beginning.     Id, 

3.  Liability  of  Writer  cnder  Special  LErrER. — And  the  same  legal  effect  follows 

action  by  the  person  to  whom  a  special  letter  of  credit  is  addressed.  He  has  the 
right  to  act  upon  it,  and  when  he  accepts  the  letter  placed  in  his  hands  by  the  person 
for  whose  benefit  it  was  written,  and  gives  him  credit  in  compliance  with  it,  there 
springs  from  the  letter  and  its  acceptance  a  distinct  contract,  which  is  auxiliary  to 
the  principal  contract  between  the  person  for  whose  benefit  the  letter  was  written 
and  the  person  to  whom  it  was  addressed,  which  is  binding  upon  the  writer  of  the 
letter.  And  this  writer  is,  upon  the  default  of  the  debtor,  liable  to  those  who  gave 
credit  in  accordance  with  its  terms.     Id. 

4.  Case  in  Judgment. — In  1877  John  Mel  &,  Sons,  being  engaged  in  a  general  commission 

business  in  the  city  of  San  Francisco,  having  a  branch  house  in  the  city  of  Bordeaux, 
France,  and  doing  their  banking  business  with  the  plaintiffs,  obtained  from  the  de- 
fendants, then  doing  business  under  the  name  and  style  of  Falkner,  Bell,  &  Co. ,  a  let- 
ter of  credit,  as  follows:  **San  Francisco,  Sept.  20,  1877.  The  Merchants'  Banking 
Company  of  London  (Limited),  112  Cannon  street,  London — Dear  Sirs:  At  the  re- 

^uest  of  Messrs.  John  Mel  &  Sons  of  this  city,  we  hereby  authorize  Messrs.  A. 
.afargue  &  Co.  of  Bordeaux  to  draw  on  you  at  sixty  davs'  sight  for  our  account,  to 
the  amount  of  three  thousand  pounds  sterling  (£3,000).  AH  drafts  must  be  drawn  at 
Bordeaux,  and  be  accompanied  by  due  advice.  This  credit  to  be  in  force  for  twelve 
months  from  October  31,  1877,  to  October  31,  1878.  We  are,  dear  sir,  yours  faith- 
fully, Falkner,  Bell,  &  Co."  Held,  that  theproposition  fairly  deducible  from,  the 
language  of  such  lettef  was  a  promise  on  the  part  of  the  defendants  to  guaranteo 
the  credit  of  Mel  &  Sons  for  twelve  months,  from  October  31,  1877,  until  October  31, 
1$78,  to  the  amount  of  three  thousand  pounds  sterling,  and  for  that  to  authorize 
Lafargue  &  Co.  at  Bordeaux,  to  draw  on  the  Merchants*  Bank  of  London  (Limited) 
for  their  account,  by  sixty  days'  sight  draft  or  drafts,  the  same  to  be  drawn  at  Bor- 
deaux; that  upon  the  acceptance  of  such  proposition  by  Lafargue  ft  Co.  a  contract 
was  created  between  them  and  the  writers;  and  that,  upon  the  dishonor  of  drafts 
drawn  by  them  on  the  Merchants'  Bank  of  London,  in  conformity  with  such  letter 
of  credit,  the  defendants  were  liable.     Id, 

LIEN, 

L    FORECLOStTRB  OF  ASSESSMENT  LlEN — EXTINOITISHMBNT  OF    PRTOB  LlEN. — Judgment 

affirmed  for  the  reasons  given  in  the  opinion  of  the  department,  reported  in  5  West 
Coast  Rep.,  234.     Wood  v.  Bradley  et  al.     CaL,  242. 

See  Attachment,  7. 

LOCATION. 
See  Mines  and  Minino,  1,  12, 18. 

MALICE. 
See  Assault,  2;  Malicious  Pbosecdtion,  1;  Murder  and  Manslaughter,  2,  4. 

MALICIOUS  PROSECUTION. 

1.  Malicious  Prosecution  op  Civil  Action — Malice  Essential. — In  an  action  to  re- 
cover damages  for  the  malicious  ]>rosecution  of  a  civil  action,  the  existence  of  malice 
is  essential  to  a  recovery,  conficqiiently  it  is  error  to  refuse  to  instruct  the  jury  "that 
if  the  defendants  instituted  suit  against  plaintiffs  in  good  faith,  without  malice  aiid 
with  no  other  motive  than  to  recover  a  debt  which  they  honestly  believed  were  due 
by  pl^ti£fo,  then  plaintifOB  cannot  recover."    Oonzal&i  v.  Coblifier.     Col.,  329. 
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mandamus. 

1.  Whbn  Lies— What  Petition  must  Show.  —To  authorize  the  issaance  of  a  writ  of 
mandamus  the  petitiouer  must  show  a  legal  right  to  have  the  act  done  which  ia 
sought  by  the  writ;  that  such  act  is  the  plain,  legal  duty  of  the  res  (indent  to  per- 
form, without  discretion  on  liis  part,  either  to  do  or  to  refuse;  and  that  the  writ  will 
be  availing  as  a  reined}',  and  that  the  petitioner  has  no  other  plain,  speedy,  and 
adequate  remedy.     Daniels  v.  Miller,     Col.^  594. 

See  Appeal,  16;  Taxation,  10. 

MANSLAUGHTER. 
See  Murder  and  Manslaughter. 

MAPS, 
See  Dedication,  1;  Evidence,  1 

MARRIED  WOMEN. 

1.  Deed — Estoppel  to  Dent  Sufficiency  of  Acknowledgment. — ^The  plaintiff^  ever 
since  1855,  had  been  a  married  woman,  her  husband  being  a  resident  of  RncUnd. 
The  plaintiff,  in  1863,  formed  a  meretriciQus  union  with  the  defendant,  and  they 
lived  together,  in  California,  as  husband  and  wife,  down  to  the  year  1873.  The 
deeds  iu  question  were  executed  by  her,  one  in  1873  and  tlie  other  in  1873.  They 
were  acknowledged  by  her  as  a  feme  so'e,  but  not  in  the  form  prescribed  by  statute 
for  the  aciinowledgment  of  a  married  woman,  //e/cf,  that  the  plaintiff,  by  her  con- 
duct had  estopped  herself  from  invoking  such  statute  for  the  purpose  of  defeating 
her  deeds.     JJand  v.  Hand.     Cai,,  344. 

MARSH  LANDS. 

1.  Grant  of  Marsh  Lands  bt  Mexican  Government.— The  want  of  power  in  the 
Mexican  government  to  grant  marsh  landd  lying  between  the  high  and  ordinary  high 
tide:  Held,  not  to  have  been  satisfactorily  shown.  OaJclaud  Oas  Light  Co,  v. 
Dameron,     CaL,  154. 

MASTER  AND  SERVANT. 
See  Negligence,  1,  2,  9. 

MECHANIC'S  LIEN. 

1.  Foreclosure   of  Mechanics'  Liens — Joinder  of  Action — Denial  of  Separate 

Trial. — In  an  action,  under  section  1195  of  the  code  of  civil  procedure,  by  two 
lienors,  to  foreclose  their  liens,  the  refusal  of  the  court  to  allow  the  defendant  sepa- 
rate trials  of  the  respective  claims  of  the  plaintiffs,  is  not  prejudicial  error,  if,  after 
demanding  such  trials,  the  defendant  withdrew  his  answer  as  to  one  of  the  plaintiffs. 
Cur^iow  el  al.  v.  Happy  Valley  Blue  Gravel  etc.  Mininj  Co.     C'al.,  535. 

2.  Party  not  Entitled  to  Jcry  Tkial—Eq citable  Action. — An  action  to  foreclose 

a  mechanic's  lien  is  a  proceeding  in  equity,  iu  whicli  a  party  is  not  entitled  as  of 
right  to  a  jury  trial.  Consequently  granting  or  refusing  a  demand  for  a  jury  trial  in 
such  case  is  entirely  within  the  discretion  of  the  court.     Id. 

3.  Denial  op  Work  must  be  Positive. — In  such  action,  where  the  answer  adnata  own- 

ership  of  the  property,  and  the  employment  of  the  plaintiff  to  perform  labor  uron  it, 
by  the  defendants'  BUjjerintendeut,  a  denial  that  plaintiff  performed  such  labor  must 
be  positive;  a  mere  denial,  upon  information  and  belief,  does  not  raise  any  is^ue.    /(/. 

4.  Description  of  Property  in  Lien. — A  description  of  the  property  ujMin  which  liens 

were  created,  as  '*that  certain  mining  property  and  real  estate  situated  in  Mokel- 
umne  Hill  mining  district,  in  said  county,  in  sections  8,  18,  and  17  <'f  township  5 
north,  range  12  east,  Mount  Diablo  base  and  meridian,  and  known  as  tlie  ii^l'py 
Valley  Blue  Gravel  and  Hydraulic  mining  claim,  commencing  iu  said  Si'ction  7.  in 
Happy  Valley,  at  and  including  the  placer  mining  claim  formerly  owned  by  lutrick 
Drumm,  and  running  southerly  down  and  alon^  the  gravel  channel  into  sui<l  section 
18,  into  the  Sport  Hill  diggings,  to  and  incluq[ing  tlic  placer  mining  clairii  forin«^rly 
owned  by  Harry  Percival,  together  with  a  tunnel  comnienceil  in  said  si'clion  17  by 
Baid  defendant,  on  the  Calaveras-river  side  of  the  ridge  east  of  said  mining  ground^ 
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and  ranniiig  westerly  and  towards  the  soathem  end  of  said  mining  ground,  for  the 
purpose  of  tapping  the  same  and  working  the  same  through  said  tunnel  as  a  liydraulic 
mimnx  ckim;  and  th^t  said  tunnel  is  a  part  of  said  defendant's  said  mining  chum/' 
This  description  is  sufficient  for  identification.  Id. 
6.  Denial  of  Legal  Conclusion.— In  such  action  a  denial  that  the  plaintiff  has  ''at 
all  complied  with  the  requirements  of  the  provisions  of  chapter  2,  title  4,  part  3,  of 
the  code  of  civil  procedure  of  the  state  of  California,  relating  to  mechanics*  and 
laborers'  liens,  or  that  be  is  eutitleil  to  an}^  lien  on  any  property  of  defendant,"  is  but 
a  conclusion  of  law.     Id, 

6.  PoRECLoscRE— Pleading— Burden OT  Proof. — In  an  action  to  foreclose  a  mechanic's 

lien,  a  denial  in  the  answer  of  an  allegation  in  the  complaint  that  the  interests  or 
claims  of  tlie  (.jfeiidants  were  subordmate  and  subject  to  the  lien  of  the  plaintilf 
does  not  cast  on  him  the  burden  of  proving  that  allegation.  If  the  dcfeuilants  had 
stated  facts  showing  that  their  claim  was  not  subordinate  or  subject  to  the  lien  of 
the  plaintiff  they  would  have  bad  the  affirmative  of  the  issue.  It  was  their  busi- 
ness when  thus  called  upon  to  disclose  the  nature  of  their  claims.  By  not  doing  so 
they  can  occnpy  no  better  position  than  they  would  if  they  had  done  so.  Harmon 
et  a/.  V.  Ashmead  ct  al.     CaL,  CS2. 

7.  Defendant,  when  uas  Affirmative. — Conceding  that  such  denial  raised  an  issue,  it 

was  one  of  which  the  defendants  had  the  affirmative,  and  if  they  introduce  no  e\  i- 
deiice  to  support  it  the  court  is  justified  in  finding  that  their  claim  was  subordinate 
and  subject  to  the  plaintiff's.     Id, 

8.  Statement  in  Lien — Completion  of  Building. — It  is  unnecessary  to  state  in  a  lien 

that  a  building,  in  the  construction  of  which  materials  have  been  furnished  and  labor 
pcrfonncd,  has  been  completed.     Id, 

9.  Must  be  Filed  after  Completion  of  Building. — Under  section  1187  of  the  code 

of  civil  procedure,  a  sul>contrttctor,  who  has  furnished  materials  used  in  building  a 
honse,  cannot  acquire  a  mechanic's  lieu  thereon  if  the  same  be  filed  prior  to  the  com- 
pletion of  the  building.     Perry  et  al,  v.  Urainard  et  al.     Col.,  429. 

10.  Action  to  Foreclosb— Final  Decree. — In  an  action  to  foreclose  a  mechanic's  lien, 
the  court  gave  judgment  for  the  complainants,  and  decreed  that  the  property  affected 
by  the  liea  be  sold  and  the  proceeds  applied  to  the  payment  of  tne  complainant's 
demand,  and  the  balance  paid  into  court  Subsequently,  the  court  ordered  that  the 
decree  be  modified  by  j-cquiring  the  entire  proceeds  to  be  paid  into  court  to  await  the 
determination  of  the  rights  of  priority  of  other  lienors,  and  that  such  decree  be 
vacated  so  far  as  it  conflicted  with  such  order.  Held,  that  such  prior  decree  was 
final,  and  that  the  supplemental  order  did  not  affect  its  finaLty.  Texcm,  Santa  Fi, 
and  Northern  Railroad  Co,  v.  Orman  etal,    N,  M,^  738. 

'MERGER. 
See  Mortgage,  5,  6;  Public  Officers,  4. 

MINES  AND  MINING. 

1.  Mining  Claims— Location — Contest  to  Determine  Right  of  Possession — Dis- 

missal OF—  Certificate  of  Entry. — Pending  an  action  to  determine  the  right  of 
possession  to  a  mining  claim,  brought  under  section  2326  of  tlie  United  States  revised 
statutes,  the  land  department  of  the  government  lias  no  jurisdiction  to  determine 
the  matte  *&  at  issue  between  the  parties.  Consequently,  a  certiHcate  of  entry  issued 
to  one  of  such  parties,  during  the  pendency  of  such  action,  is  not  conclusive  as  to 
the  right  of  possession.  And  this,  although  such  certificate  was  isiiued  after  the 
action  had  been  improperly  dismissed,  if  it  be  subsequently  reinstated  on  the  docket. 
McEcoy  etal.  v.  Hyman.     {(I,  8.  Cir,  Ct.)    Col.,  39U. 

2.  Mining  Claim — Locat.on — Right  of  Possession. — The  right  to  the  possession  of  a 

mining  claim  is  derived  only  from  a  valid  location;  consequently,  if  there  be  no 
location  there  can  be  no  possession  under  it.  A  location  is  not  made  by  taking  pos- 
session alone,  but  by  marking  on  the  ground,  recording,  and  doing  wltatcvcr  else  is 
required  for  that  purpose  by  the  acts  of  congress  and  the  local  laws  and  regulations. 
Oat^eld  M,  <t-  AL  Co.  v.  Hammer  et  al.     Mont. ,  2. 

3.  Ti:3  Same—Plaintiff  must  Prove  Valid  Location — Forfeiture. — In  an  action 

to  quiet  title  to  a  mining  claim,  where  the  plaintiff's  ownership  and  rig])t  to  the  pos- 
session arc  put  in  issue  by  the  an;:wer,  it  devolves  upon  him  to  show  affirmatively 
upon  the  trial  that  he  had  complied  fully  with  all  the  requirements  of  tlie  act  of 
congress,  and  the  local  rules  and  regulations  relative  to  the  location  of  mining  claims. 


802  '     Index. 

and  had  made  a  valid  location.  An  instruction,  however,  to  the  contrary,  ia  not  a 
prejudicial  error,  if  the  defendant  did  not  introduce  any  evid&nce  tending  to  inval- 
idate the  plaiutiflf's  location,  and  relied  simply  upon  an  alleged  forfeiture.     Id. 

4.  The  *o  a  me— Locators  Presumed  to  be  Citizens. — In  the  absence  of  evidence  to 

the  contrary,  the  locators  of  a  mining  claim  will  be  presumed  to  be  citizens  of  the 
United  States,  or  to  have  declared  their  intention  to  oecome  such.     Id, 

5.  The  Same — Description  of  Claim  in  Notice. — A  notice  of  location  of  a  mining 

claim  which  describes  it  by  metes  and  bounds,  and  as  being  a  certain  number  of  feet 
south  from  a  well-known  quartz  location,  sufiiciently  complies  with  the  requirements 
of  the  act  of  congress,  as  to  the  description.     Id, 

6.  Mixing  Location — Discovery  Cut  within  Limits  op  Prior  Location. — The  fact 

that  a  mining  location  was  founded  upon  a  discovery  and  work  done  within  the  lim- 
its of  a  previously  located  claim  will  not  vitiate  the  subsequent  location,  if  the 
locators  of  such  claim  consented  thereto,  and  moved  their  boundary  stakes  so  as  to 
exclude  from  their  claim  the  ground  where  the  discovery  cut  of  tlie  subsequent  loca- 
tion was  made.     McEvoy  et  al,  v.  Hyman,     {(/.  S.  Cir.  Ct.)    Col.,  404. 

7.  The  Same— Boundaries — Stakes — Weight  of  Evidence. — Where  the  evidence  as 

to  whether  the  boundaries  of  a  mining  claim  were  noarked  by  stakes  is  conflicting, 
adirmative  testimony  of  persons,  to  the  effect  that  they  put  such  stakes  in  position, 
and  afterwards  saw  them  in  place,  is  entitled  to  more  weight  than  the  negative  tes- 
timony of  those  who  say  that  such  stakes  could  not  be  found.     Id. 

8.  The  Same— Monuments  Followrd  in  Preference  to  Courses  and  Distances. — 

In  identifying  a  location,  monuments  are  to  be  followed  in  preference  to  courses  and 
distances  when  the  latter  do  not  accree  with  the  former;  and  the  discovery  cut  is  to 
be  recognized  as  a  monument,  so  far  at  least  as  to  include  it  within  the  claim.     Id. 

9.  The  Same — DEFKcnvs  Certificate  may  be  Amended — A  certificate  of  location, 

defective  in  that  it  contains  no  reference  to  natural  objects  or  permanent  monuments, 
may  bo  amended,  under  section  25  of  the  general  statutes,  page  7*24;  the  amendment 
relates  to  and  takes  effect  from  the  date  of  the  original  certilicate.     Id. 

10.  Mining  Claim — Location — Annual  Work — Extension  of  Time  for  Doing. — 
Appellee  located  the  claim  in  controversy  on  June  7,  1878.  On  August  7,  1878,  he 
ceased  work  on  the  property,  and  did  none  during  1879.  On  June  li,  1880,  appel- 
lants relocated  the  premises.  Thereafter,  in  September,  1880,  appellee  re-entered 
and  [lerfornicd  one  hundred  dollars'  worth  of  M'ork.  Held,  tiiat  the  appellee  had  not 
abandoned  the  claim;  that  under  the  act  of  congress  of  Januarv,  1880,  amending 
section  23*24  of  the  United  States  revised  statutes,  the  time  in  which  he  could  per- 
form the  annual  labor  was  extended  to  December  31,  1880.  llail  et  al.  v.  Hale, 
Col,  242. 

11.  WiiETUKR  Mining  Location  had  been  Abandoned  or  Forfeited,  prior  to  an 
attempted  subsequent  location,  is  a  question  for  the  jury,  l^aylor  v.  JUiddletom. 
Cat,  150. 

12.  Mining  Claim — Boundaries,  how  Marked— Location. — Whether  certain  monu- 
ments and  stakes  are  a  sufficient >ii\arking  of  the  location  of  a  mining  claim  depends 
on  the  condition  of  the  ground  to  be  located.  If  the  conformation  of  the  ground  is 
sut'h  that  the  monument  and  stakes  would  so  mark  the  bountlarics  that  they  could  be 
readily  traced,  they  are  sufficient;  otherwise,  not.     That  is  a  question  for  the  jury.  Id. 

13.  Abandonment,  of  a  mining  claim,  is  a  voluntary  act,  on  the  part  of  the  owner, 
and  wlicn  relied  on,  as  a  defense,  must  be  proved  by  the  party  alleging  it.  Zakiu  v. 
S.  n.  a,  M.  Co.     {(I.  S.  Cir.  ct.)    Col ,  60. 

14.  F^RFFiTrRE. — A  party  who  has  forfeited  a  mining  claim  by  failing  to  work  it  as  re- 
quired hy  law,  may  continue  his  ri^ht  by  resuming  work,  at  any  time,  before  any 
other  party  has  re-located  on  the  ground  of  forfeiture.     Id. 

15.  Patent  SuRREPTinoiaLY  Obtained. — T.  and  McG.,  bein^j;  owners  of  a  mining  claim, 
had  a  survey  made,  applied  for  a  patent,  published  the  notice  as  required  by  the 
statute,  and  no  adverse  claim  having  been  filed,  their  right  to  a  patent  became  per- 
fected. Afterwards  the  M.  Co.  claiming,  without  right,  to  be  successor  in  interest 
to  T,  and  McO.,  surreptitiously,  procured  a  patent  to  itself  on  the  a|iplication  of  T. 
and  McO.  Hfld,  that  the  M.  Co.  held  the  title  so  obtained,  charged  with  a  con- 
structive trust  in  favor  of  T.  and  McG.,  and  that  it  did  not  lie  in  the  mootl^  of  the 
M.  Co.  to  say,  that  T.  and  McG.,  have  lost  their  riyht  to  the  claim  by  forfeiture,  or 
otherwiae.     /d. 

16.  Action  to  Determine  Right  of  Possession  to  Mining  Claim — Citizknship  must 
be  Averred. — In  an  action,  brought  under  section  2S26  of  the  United  States  reviaetl 
statutes,  to  determine  the  question  of  the  right  of  possession  to  a  mining  claim,  pre- 
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liminary  to  the  right  to  purchase  from  the  United  States,  the  complaint  must  show 
that  the  plaintiffs  possess  those  qualifications  without  which  tiiey  m-quUI  not  be  en- 
titled to  purchase.  Consequentlv,  the  complaint  must  allege  that  the  plaintiffs  are 
citizens  of  the  United  States,  or  have  declared  their  intention  to  become  such.  Let 
Boon  €t  cd.  V.  Texh  et  at.     Col,,  201. 

17.  ALIE14S  CAN  AcQOiRB  KG  RiGHTS  AS  LOCATORS  OP  MiNiNG  CiAiM. — Neither  prior 
nor  subseouent  to  the  act  of  July  26,  1860,  could  (parties  who  were  not  citizens  of 
the  United  States,  or  who  had  not  declared  their  intention  to  becomu  Fuch,  acquire 
any  ve^jted  right  to  the  possession  of  a  mining  claim  on  the  public  landi.  Conse- 
quently, such  parties  hatfno  rights  to  be  preserved  by  the  act  of  May  10,  1872.     Id. 

18.  Wining  Location— Rights  of  Priority — (yuoss  Vein.s. — Cnder  sect iousi  2322  and 
231)6  of  the  United  States  revised  statutes,  when  a  junior  mining  location  crosses  a 
senior  location,  and  the  veins  thereof  are  '*  cross  veins,"  the  junior  locator  is  entitled 
to  all  the  ore  found  on  his  vein,  within  the  side  lines  of  the  senior  location,  except 
at  the  space  of  intersection  of  the  two  veins.  In  such  «ase  the  junior  locator  has  a 
right  of  way  for  the  purpose  of  excavating  and  taking  away  the  mineral  contained  in 
the  cross  vein.    Branaganet  cU.  v.  Dvlaney.     CoL,  ^5. 

MINORS. 
8ee  Guardian  and  Ward;  Infahts. 

MISTAKE. 

1.  Possession  of  Land  itndbu  Mistake — Division  Line. — Possession  of  land,  by  co- 
terminous proprietors,  under  a  mutual  mistake  as  to  the  division  line,  has  no  effect 
upon  their  legal  rights;  it  is  not  adverse  or  conclusive  against  th^  assertion  of  any 
existing  rights  upon  the  true  title.    Smiik  v.  Mobarts.     CcU.,  503. 

MODEL. 
See  Evidence,  1. 

MORTGAGE. 

1.  Deed  Given  to  Secitre  a  Debt  is  a  Mortgage — Foreclositre. — A  deed  executed 

to  ^cure  the  payment  to  the  grantee  of  money  advanced  by  him  in  paymeut  of  a 
note  of  the  grantor  is,  in  effect,  a  mortgage,  and  must  be  foreclosed  in  accordance 
with  section  726  of  the  code  of  civil  procedure.     Combs  v.  Uairen  ct  ed,     Cat.,  148. 

2.  The  Same— Grantee  uas  Lien  to  Extent  of  Prior  Ii1ortga(;e.s  Paid  by  Him. — If, 

while  the  legal  title  so  stood  apparently  in  the  grantee,  ho  was  obliged  to  ])rotect  his 
security  by  payiug  off  other  mortgages  on  the  land,  equity  would  give  him  a  lien 
thereon  to  the  ey^nt  of  such  paynicnts.     Id. 

3.  Mortgage  of  Vendee's  Interest  under  Contracf  of  Sale — Foreclosure.— De- 

fendants F.  and  B.  contracted  to  sell  the  land  in  controvei's}''  to  one  L.,  who  subse- 
quen'.ly  assigned  his  contract  to  the  deiendant  H.  II.  tlien  executed  a  mortgage  to 
one  McC,  who  assigned  it  to  p'niutiff.  Subsequently  F.  and  B.  conveyed  the  land 
by  deed  to  H.,  taking  at  the  tiii:e  from  him  liid  promissory  note  for  the  purchase- 
price,  and  a  few  days  afterwards  H.  executed  to  them  a  mortgage  on  the  land  to 
secure  the  1  laymen t  of  the  note.  Shortly  after,  H.  reeonvcyed  tlie  laud  by  deed  to 
F.  and  B.  in  consideration  of  the  cancellation  of  the  note  and  niortga'^e  given  by 
him  for  the  purchafte-pricc:  //«=/</,  that  the  proceeds  of  the  sale  of  the  propci'ty,  in 
an  actjon  brought  to  foreclose  plaint iff^i'  mortgage,  sliould  ho  njiplied  lirst  to  the  pay- 
ment of  the  balance  of  the  purchase- mor?y  of  the  land,  and  next  to  the  payment  of 
the  amount  due  U|X)n  the  plaintiffs'  mortgage.  Hawkins  ct  al.  v.  Harlan  tt  al, 
Cnl.,  498. 

4.  Assignment  of  Mortgage  need  not  be  Recohded — Notice. — An  assignment  of  a 

mortgage,  whether  the  same  be  in  the  form  of  a  conve3'auce,  a  bimple  wriwin'^,  or  a 
transfer  of  the  debt  secured,  is  not  required,  by  tlie  registry  act,  to  be  recouled,  in 
ordento  impart  notice  to  or  to  protect  the  ajssignee  a'jjainst  8nl>scqnent  incumbrances 
and  purchasers.      Wa^fonv.  Dundee  Mortgage  and  Trust  Company  et  al.     Or.^  .*JG1. 

5.  Foreclosure  of  Mortgage — Rights  of  Purcha'^er — Lien  of  I'kior  Mortgage 

WHEN  SruviVEs — Merger. — A  purcha.^er  at  a  foreclosure  sale,  under  a  prior  piort- 
gage,  acquires  the  right  of  the  mortgagee,  so  far  as  ho  has  any  claim  or  interest  in 
the  mortgaged  premises  for  the  security  of  his  debt,  and  also  so  umch  of  the  equity 
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of  redemption  as  is  not  bound  by  the  lien  of  a  junior  mortgage.  And  a  ooovoyance 
b^  such  purchaser  will  not  mer^e  tiie  lien  of  the  prior  mortgage  in  the  feo  so  as  to 
give  a  junior  mortgagee,  who  was  not  a  party  to  the  foreclosure  suit,  piiority  over 
the  rights  of  the  grantee,. and  those  claiming  under  him,  whether  as  purchasers  or 
incumbrancers.     Id, 

0.  Merger — Equitable  Principles  Governing. — When  a  greater  and  less  estate  unite 

in  the  same  i^rson,  equity  will  not  consider  them  as  merged,  unless  it  is  perfectly 
indifferent  to  the  party  in  whom  they  are  united,  whether  the  charge' or  term  should 
or  should  not  subsist.  If  the  owner  has  au  interest  in  keeping  them  distinct^  or 
there  is  an  intiweuing  right,  there  will  be  no  merger.     Id, 

7.  Mortgage  to  Manager  of  Corporation — Assignment — Notice. — Where  a  subse- 

quent mortgage  is  taken  in  the  name  of  the  manager  of  a  corporation,  for  and  on 
behalf  of  the  latter,  and  afterwards  assigned  to  it,  and  a  suit  to  foreclose  a  prior 
mortgage  is  brought,  in  which  such  manager  is  made  a  party  defendant,  and  8erve<l, 
the  notice  to  him  of  such  suit  is  notice  to  the  corporation.     Id, 

8.  Mortgage — Agreement  for  Renewal  of. — After  the  maturity  of  a  note  and  mort- 

gage, the  mortgagor  executed  to  the  mortgagee  an  instrument  in  which,  after  reciting 
the  loan  and  the  execution  of  the  note  and  mortgage,  and  the  piace  of  record  of  the 
latter,  and  that  ho  was  desirous  of  extending  the  loan,  it  was  agreed  **  that  the  time 
for  the  payment  of  the  said  promissory  note  shall  be  extended  to,  and  the  said  note 
shall  not  mature  or  be  payable  until  the  thirtieth  day  of  December,  1874,  provided 
that  this  agreement  shall  not  affect  or  impair  any  other  covenant  or  condition  in  the 
said  promissory  note  or  mortgage  contained,  but  that  they  shall  remain  in  as  full 
force  and  effect  as  if  this  agreement  had  not  been  made:"  //«W,  that  this  agreement 
was  a  renewal  of  the  note  and  mortgage,  within  section  2922,  civil  code.  German 
Savings  and  Loan  Society  v.  Hutchinson,  Executrix,  etc.y  el  at,     Ccd.^  2C0. 

9.  EsTA'rE  OF  Decedent — Presentation  of  Claim — Statute  of  Limitations. — Under 

section  1569  of  the  code  of  civil  procedure,  the  statute  of  limitations  does  not  run 
against  a  claim,  founde<l  on  a  note  and  mortgage,  after  the  same  has  been  presented 
to  and  allowed  by  the  exectitor  of  the  deceased  mortgagor.     Jd, 

10.  The  Same— Payments  for  Taxes  and  Assessments — ArroRNEY*s  Fees. — Payments 
made  for  taxes  and  street  assessments,  under  authority  given  in  the  mortgage,  after 
the  presentation  of  the  claim,  are  properly  allowable  on  foreclosure  without  presen- 
tation.    And  the  same  is  true  of  an  attorney's  fee  provided  for  in  the  mortgage.     Id, 

See  Attachment,  G,  7;  Corporations,  3;  Principal  and  Agent,  4. 

MUNICIPAL  CORPORATIONS. 

1.  MiTNiciPAL  Corporations — Damage  to  Private  Property — Improvino  Streets. 

A  constitutional  provision  that  '*  private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation,"  will  not  give  an  abutting  owner  a  right  to 
recover  from  a  municipal  corporation  for  injuries  caused  by  a  reasonable  change 
or  improvement  of  the  street,  by  the  proper  authorities,  in  a  careful  manner.  C//y 
of  Denver  v.  Vernia.     Col.y  249. 

2.  The  Same — Official  Grade — Established  by  Ordinance. — Where  the  grade  of  a 

street  has  been  fixed  by  ordinance,  one  who  purcliases  abutting  pniperty  is  not  war- 
ranted in  relying  upon  the  outward  appearance  of  the  street  in  determing  the  grade; 
it  is  his  duty  to  inquire  of  the  proper  city  othcers.     Id. 

8.  The  SA3tE — Reducing  Street  to  Official  Grade.— Where  the  official  grade  of  a 
street  and  an  adjoining  sidewalk  are  the  same,  they  should  each  be  reiluccd  to  the 
establisheil  lcv(d  at  the  same  time.  A  failure  so  to  do  will  render  the  city  liable  for 
injuries  resulting  to  an  abutting  land-owner.     Id. 

4,  Laundry  Ordinancks,  Validity  of — Regulation  of  Use  of  Wooden  Buildings. 
Under  section  2  of  article  1 1  of  the  constitution,  ami  section  74  of  the  act  of  April 
19,  ISuO,  Uhually  known  as  the  consolidation  act,  the  board  of  Bupcrvi^^or^of  the  city 
and  county  of  San  Francisco  has  authority  to  prohibit  or  regulate  all  oceujiations 
wliich  are  against  good  morals,  contrary  to  public  order  and  decency,  or  dangerous 
to  the  public  safety.  In  the  exercise  of  such  power  they  have  the  n,4!it  to  establish 
fire  limits,  and  to  interdict  the  construction  of  wooden  buildings  within  ct^rtaiu  sfjec- 
ilied  bounds,  and  also  to  regulate  the  use  of  such  buildings.  Conswiucntly,  oixler 
No.  15G9  and  section  68  of  order  No.  ir»87  of  such  board,  which  interdicts  the  rstab- 
lishing,  maintaining,  or  carrying  on  of  laundries,  except  by  consent  of  the  i>oard  of 
supervisors,  save  in  brick  or  stone  buildings,  is  a  valid  exercise  of  such  iK)Nvvr.  Such 
orders  have  not  been  repealed  by  the  subsequent  order  of  the  boar^l,  ^o.  17G7,  legn* 
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Uting  the  establishment  and  maintenance  of  pablic  laanclrics  and  wash-houses  within 
.  certain  limits.     In  re  Yich  Wo,  on  Uaheas  Corpus.     CuL ,  543. 
5.  £uLES  FOK  THB  CoNSTBUCTiON  OF  O&DiNANCES  AND  Okders  of  a  municipal  corpora- 
tion are  the  same  as  for  statutes  of  the  legislature.     Id. 

See  CoNSTiTUTioKAL  Law,  5,  0;  Dbbto&  ai4D  Creditob,.  2. 

MURDER  AND  MANSLAUGHTER. 

1.  M0RDER — Indictment — SuRPLuaAGE   Alleqations. — An    indictment    for   murder 

charged  tlie  defendant  with  having  killed  the  deceased  **  purposely  auJ  of  del. borate 
and  premeditated  malice,'*  by  "unlawfully  and  feloniously  sliDotiiig  him,*' etc.: 
IIMf  that  the  crime  of  murder  was  suCQcienLly  alleged;  that  the  words  *'unlaW' 
fully  and  feloniously  "  referred  solely  to  the  shooting,  and  did  not  affect  the  preced- 
ing allegation  as  to  the  intent  with  which  the  killing  was  done;  and  that  sucU  words 
were  surplusage,  and  might  bo  disregarded.     Staie  v.  Abrams.     Or.,  5G0. 

2.  Murder— Malice — Deliberation  and  Premeditation. — When  a  killiug  of  a  human 

being  is  shown  to  be  without  extenuating  circumstances,  malice  is  presumed;  when 
malice  is  thus  shown,  if  the  evidence  clearly  discloses  deliberation  cr  prcmcditalion 
in  the  act  of  killing,  or  the  existence  of  an  intention  to  kill  while  giving  the  fatal 
blow,  such  killing  is  murder  in  the  first  and  not  in  the  second  degree.  People  v. 
IlamUin.     CaL,  308. 

3.  Murder — Killino  DuRtNO  Combat — Justification  and  Mitigation. — Tlie  mere 

fact  that  the  deceased  and  the  defendant  were  in  actual  combat  at  the  time  of  the 
homicide  does  not,  of  itself,  mitigate  the  homicide  or  justify  or  excuse  it.  Justiiica- 
tion  or  excuse  for  taking  human  life  must  arise  out  of  the  circumstances  iu  which  the 
killing  took  place,  as  proved  by  the  testimony  on  the  part  of  the  pi-osecutiou  or  of 
the  defendant.  If  the  circumstances  show  that  a  person,  armed  with  a  deadly 
weapon,  on  being  assaulted,  takes  a^l vantage  of  the  assault  made  upoii  him  to  kill 
his  assailant,  and  does,  in  execution  of  hia  purpose,  kill  him,  not  iu  Ihc  h<;at  of  pas- 
sion caused  by  the  assault,  nor  in  reasonable  defense  of  himself  against  the  assault, 
it  is  murder.     People  v.  Robertson.     Cal.y  159. 

4.    EXI.STF.NCB  OF  MaLICB  MAT  BE  INFORMED  FROM   FaCTS  FOLLOWING  THE  AsSAULT. — If 

the  circumstances  of  a  combat  following  an  assault  show  that  from  the  outset  the 
words  and  acts  of  the  defendant  indicated  an  intention  to  kill,  or  to  take  his  assail- 
ant at  an  unfair  advantage  to  kill  him  under  the  color  of  the  assault,  it  u  murder. 
The  suClciency  of  such  circumstances,  as  evidence  to  prove  the  existence  of  malice, 
is  a  matter  for  the  consideration  of  the  jury.     Id. 

5.  Self- DEFENSE— EiN DBA voR  TO  Decline  Further  Combat — Case  in  Judgment. — The 

defendant  went  into  tlie  store  of  the  deceased,  and  upon  the  latkCr's  refusal  to  scil  to 
him  on  credit,  commenced  to  abuse  the  deceased  with  opprobrious  and  tlireatcning 
language.  The  deceased  then  picked  up  an  iron-hooked  stick,  and  with  the  end  oi 
it  *' poked  xmd  punched"  the  defendant^  who  fell  on  the  porch  of  the  store.  The 
defendant  got  ufi  and,  instead  of  going  away,  turned  upon  the  deceased,  and  seized 
hold  of  the  stick;  in  the  struggle  over  it  the  defendant  stabbed  the  deceased,  killing; 
him  almost  instantly.  Held,  that  such  killing  was  not  in  self-dcfcnsL ;  that,  in  order 
to  constitute  a  justification,  under  such  circumstances,  the  defendcut  sliould  have 
really  and  ia  ^ood  faith  endeavored  to  decline  any  further  struggle  before  taking  the 
life  of  his  assailant.     Id. 

6.  Pause  in  Combat — Renewal  of  Assault. — It  appeared  that  when  the  defendant  fell 

upon  the  porch  the  deceased  did  not  continue  the  assault  upon  him:  //</</,  that 
such  fact  constituted  a  sufficient  pause  in  the  combat,  u])on  which  to  base  an  instruc- 
tion as  to  the  eHect,  on  the  defense  of  justification,  of  a  renewal  of  the  aOfray  by  the 
defendant.     Id. 

7.  Murder  Committed  During  Perpetration  of  Robbery. — The  killing  of  a  human 

being,  although  unintentional,  when  perpetrated  by  a  person  engaged  in  the  commis- 
sion cf  robbery,  is  murder  in  the  first  degree,  under  sections  '2323  and  2327  of  the 
compiled  laws.  And  the  court  may  instruct  the  jury  that  if  they  Ihid  the  murder 
was  so  committed,  they  must  find  the  defendant  guilty  of  nmrd^r  iu  the  firbt  degree. 
fiiaffi  V.  Gray.     A>r.,  72. 

8.  Abandonment  of  Felonious  Intent. — On  the  trial  tlie  defendant  testiikd  "that  on 

tlie  ni^ht  <:f  the  homicide  he  entered  the  store  of  S.  &  P.,  w  ilh  tlic  .'ntcniion  of  com- 
mitting robljery  by  intimidation;  that  he  carried  a  bhot-guu  with  both  Ijanxls  loaded, 
but  uucockcil,  that  he  requested  deceased  to  keep  still,  but  tliuc  when  Iu-  saw  tlie 
movements  of  S.  he  abandoned  all  intention  of  committing  any  rubbery  or  otLcr 


806  Index. 

felony,  and  was  endeavoring  in  good  faith  to  leave  the  premises  without  committing 
any  fcloDy  whatever;  that  in  so  doing  the  gun  was  jerked  fromhiui,  and  acciJentaily 
discharged;  thereby  deceased  was  killed  and  defendant  fled;  that  immediately  before 
the  gun  was  seized  by  deceased,  defendant  cried  out,  *Hold  on,  and  I  will  go:'" 
IJeldf  not  to  show  an  abandonment  by  defendant  of  his  felonions  attempt.  /(/. 
0.  Murder  and  Manslaughter — Accidental  Homicide. — Whatever  may  be  the  differ- 
ence as  to  degree  of  homicide,  a  party  whose  negligence  causes  tlie  death  of  another 
is  responsible,  whether  the  business  in  which  he  is  eu^^aged  was  legal  or  illegal.  If 
the  business  was  of  such  a  character  as  to  be  felonious,  the  offense  is  murder.  But 
even  where  the  business  is  perfectly  legal,  negligence,  in  the  discharge  of  it,  when 
producing  homicide,  is  manslaughter.  To  this  geueral  rule  there  arc  exceptions,  as 
where  an  act,  careless  in  itself,  is  committed,  with  fatal  results,  under  circumstances 
or  at  a  place  from  which  it  might  be  inferred  that  no  injury  could  happen  from  the 
carelessness  of  the  party  acting.     State  v.  Ju-tas,     Or.,  515. 

10.  Murder— VnBDicT — Duty  op  Jury  as  to  Finding  on  Punishment. — If  the  jury 
*  find  the  defendant  guilty  of  murder  in  the  first  degree,  and  thcj  also  find  that  there 

i  is  some  extenuating  fact  or  circumf^tauce  in  the  case,  it  is  within  their  discretion  to 

pronounce  such  a  sentence  as  will  relieve  the  defendant  from  the  extreme  penalty  of 
the  law.  But  the  discretion  is  not  an  arbitrary  one,  and  is  limited  to  determining 
which  of  ta-o  punishments  shall  be  inflicted,  and  is  to  be  employed  only  when  the 
jury  is  satisfied  that  the  lighter  penalty  should  be  imposed.  If  the  evidence  shows 
the  defendant  to  be  guilty  of  murder  in  the  first  degree,  but  does  not  show  some 
extcnu;:ting  fact  or  circumstance,  it  is  the  duty  of  the  jury  to  find  a  simple  verdict 
of  murder  in  the  first  degreo  and  leave  with  the  law  the  responsibility  of  atnxing  the 
punishment.     People  v.  Brick.     Gal.,  427. 

11.  SIurder— Instructions — Recommendation  for  Mercy. — In  a  prosecution  for  mur- 
der, tho  jury,  after  deliberating  for  a  considerable  length  of  time,  came  into  court 
and  asked  whether  they  could  "mdorse  on  kihe  verdict  a  recommendation  for  mercy." 
The  court  answered  in  the  aflihnative,  and  thereupon  a  verdict  of  guilty  was  re- 
turned, with  such  recommendation  indorsed.  IJeldy  that  such  instruction  was  error, 
as  it  must  be  presumed  that  the  verdict  would  not  have  been  agreeil  upon,  except 
under  the  belief  that  the  court  had  the  power  to  mitigrate  the  sentence.  Ilackettv, 
Peoptf.     Col,  274. 

12.  The  Evidence  Ueviewed  and  Held  to  Show  that  Manslaughter  was  the  highest 
grade  of  crime  for  which  a  conviction  could  be  sustained.     Id. 

13.  Murder — Circumstantial  Evidenxe — When  Jury  should  Acquit. — In  a  prose- 
cution for  murder,  where  the  evidence  of  the  defendant's  guilt  is  entirely  circum- 
stantial, the  jury  should  acquit  if  there  is  any  other  reasonable  theory  or  hypothesis 
upon  which  the  killing  may  be  accounted  for.  An  unreasonable  or  imaginary  hy- 
pothesis, though  it  be  supposed  to  arise  from  the  evidence,  will  not  justify  a  verdict 
of  not  guilty.     Minich  v.  People.     Col. ,  580. 

14.  Evidence  Reviewed,  and  although  Circumstantial,  held  to  sustain  the  verdict 
of  conviction.    Id. 

16.  Prosecutio^I  need  not  Call  All  Persons  Present  at  Killing.— The  denial  of  a 
motion  made  by  the  defendant,  after  the  prosecution  rested,  to  order  the  prosecution 
to  call  and  cxs^niine,  as  witnesses  in  the  case,  certain  persons  who  wci-e  said  to  have 
been  present  at  the  time  of  the  homicide,  is  not  error.  People  v.  RoberUton.  Cat.,  159. 

16.  Criminal  Law — Murder — Once  in  Jeopardy — Void  Conviction. — A  conviction 
for  murder,  under  an  information  that  charged  the  commission  of  the  ofi'enso  on  a 
day  subsequent  to  the  date  of  its  filing,  would  be  a  nullity,  and  a  plea  of  once  in 
jeopardy  fonnded  thereon  cannot  be  sustained.     People  v.  Larsen.     Cat.,  106. 

17.  Murder — Repeal  of  Law  Prescrtbing  Punishment. — Where  the  law  authorizing 
and  prescribing  the  punishment  for  murder  is  repealed,  without  a  saving  clause, 
after  a  murder  haa  been  committed,  a  conviction  therefor  cannot  be  had  uutler  a 
law  subsequently  enacted.     Packer  v.  People.     Col.,  243. 

18.  TuE  Same— Conclusion  of  Indictment. — An  indictment  for  munler,  which  con- 
cludes that  tlie  killing  was  done  "against  the  peace  an«l  dignity  of  the  i>eopU»  of  the 
state  of  Colorado,"  will  not  bcquasiied  although  it  is  shown  by  the  indictment  that 
the  crime  was  committed  when  Colorado  was  a  territory.     /*/. 

19.  The  Same— Manslaughter  Included  in  Murder.— M;inslaughter  is  an  included 
ofiense  in  the  crime  and  charge  of  murder,  and  is  sufficiently  charged  and  covered 
by  a  ;;ood  indictment  for  murder.     Id. 

20.  TiiE  Same— Void  Conviction— Once  in  Jeopardy. — If  a  defendant  is  conxicted  of 
murder,  in  a  proceedinar  wherein  the  court  was  without  jurisdiction  to  try  him  for 
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that  crime,  he  haa  not  been  once  in  jeopardy,  and  may  sabeequently  be-  tried  for 
manslaughter.     Id. 

21.  A  Repeal  of  Laws  Pkescbibing  the  Pttkishment  fob  Murder  is  not  a  repeal  of 
laws  affecting  the  crime  of  manslaughter.     Id. 

22.  Murder — Evidence— Declarations  of  Deceased — Admission  of,  when  not  Er- 
ror.— In  a  prosecution  for  murder,  the  admission  of  declarations  of  the  deceased 
made  after  receiving  the  injury,  although  not  properly  dying  declarations  or  i>art  of 
the  res  gfstcBt  will  not  warrant  a  reversal  if  not  calculated  to  prejudice  the  defendant. 
PeopU  T.  SuUivan.    Col.,  156. 

See  Assault,  2;  Venue. 

NAVIGABLE  STREAM. 
See  iKJUMcnoN,  6. 

NEW  TRIAL. 

1.  Newlt  Discovebbd  Evidence. — A  new  trial  will  not  be  granted  on  the  ground  of 

newly  discovered  evidence,  if  it  was  within  the  power  of  the  moving  party  to  have 
procured  such  evidence  on  the  trial.     People  v.  Jones.     CaL,  200. 

2.  Cumulative  Evidence. — A  new  trial  will  not  be  granted  on  the  ground  of  newly  dis- 

covered evidence,  if  the  same  be  merely  cumulative.  Oarjield  AJ.  dt  M.  Co.  v.  ham- 
mer.    Mont.t  20. 

3.  Gboss  Misconduct  of  District  Attobnet^Charoino  Defendant  with  Other 

Offenses. — Gross  misconduct  of  the  district  attorney,  in  charging  the  defendant,  in 
his  closing  argument  to  the  jury,  with  having  been  guilty  of  several  murders,  of 
which  no  evidence  had  been  given,  will  be  deemed  prejudicial,  and  warrant  a  new 
trial.  And  this,  although  prior  to  the  commencement  of  such  argument  the  court 
cautioned  the  jury  not  to  consider  statements  of  counsel  not  supported  by  the  evi- 
dence.   Smith  V.  People.    CoL,  577. 

4.  Separation  of  Jury — New  Trial. — A  separation  of  the  jury  during  the  trial  of 

such  case  will  not  warrant  a  new  trial,  unless  it  appears  that  the  defendant  was 
injured  thereby.  Slate  v.  Oray.  Nev.,  72. 
6.  Notice  of  Motion  for  New  Trlal  No  Part  of  Judgment  Roll  or  Record  on 
Appeal. — The  notice  of  intention  to  move  for  a  new  trial  constitutes  no  part  of  the 
judgment  roll  or  of  the  record  to  be  furnished  to  the  supreme  court  on  appeal  from 
an  order  granting  or  denying  a  new  trial.     Hook  v.  I /all.     Ccd.,  153. 

6.  Presumption  in  Favor  op  Action  of  Lower  Court. — In  support  of  the  action  of 

the  lower  court  in  granting  a  new  trial,  in  an  action  tried  by  a  jury,  it  will  be  pre- 
sumed that  the  motion  was  made  on  the  ^ound  (amongst  others)  that  the  verdict 
was  not  justified  by  the  evidence;  and  if  the  evidence  be  substantially  conflicting, 
the  order  will  be  affirmed.     Id. 

7.  Time  of  Filing  Notice — Recital  in  Statement  of  Case. — The  fact  that  a  notice 

of  motion  for  a  new  trial  was  not  filed  within  the  time  required  by  tlie  code  of  civil 
procedure  will  not  be  inferred,  on  appeal,  from  a  recital  contained  in  the  statement 
of  the  case,  immediately  preceding  the  judge's  certificate  of  settlement,  to  the  effect 
that  the  adverse  party  reserves  the  right  to  object  to  the  hearing  of  the  motion  on 
the  ground  that  the  notice  of  motion  was  not  filed  in  time.  Such  recital  cannot  be 
treated  as  in  the  nature  of  a  bill  of  exceptions.     /(/. 

8.  Notice  of  Intention — Time  for  Filing — AVaivfji, — An  objection  that  a  notice  of 

intention  to  move  for  a  new  trial  was  not  served  and  filed  in  time  is  waived  if  there 
is  nothing  in  the  statement  to  show  that  the  adverse  party  made  any  objection  to 
the  service  of  the  notice  on  admitting  service  of  it,  or  of  the  statement,  or  on  settle- 
ment of  the  statement.     Schlefferly  v.  Tapia.     Cat,  419. 

9.  Motion  for — Waiver  of  Irregularities. — Where  a  motion  for  a  new  trial  is  made 

upon  a  prepared  statement,  to  which  amendments  are  prepared  and  settled,  and 
certified  according  to  law,  without  any  objection  taken,  or  right  reserved  to  object 
thereafter,  to  any  irregularities  in  the  proceedings  leading  up  to,  or  in  connection 
with,  the  settled  statements,  and  the  motion  is  heard  and  decided  upon  the  state- 
ment without  any  objection,  any  Irregularities  .in  the  proceeding  upon  the  motion  is 
waived,  and  cannot  be  availed  of  in  the  supreme  court  for  the  first  time.  Such 
statement,  in  connection  with  the  judgment  roll,  is  the  record  on  appeal  from  the 
order  denying  the  motion.  Hibemia  Savings  and  Loan  Society  v.  Moore  et  al.  Cat., 
317. 
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10.  Amendment  of  Notice  of  Intention. — Whether  the  trial  court  has  pown:  to 
amend  a  clerical  error  in  a  notice  of  intention  to  move  for  a  new  trial,  not  decided. 
Guardian  .Fire  and  Lift  A^Hurance  Co,  v.  Thompson,  et  al,     CaL,  403. 

11.  Statemknt  on — CoNhiDKKATioN  OF,  ON  Apfeat.. — When  a  statement  on  motion  for 
a  new  trial  ia  certified  by  the  judge  of  the  court  in  the  manner  proTided  by  Liw, 
and  filed  with  the  clerk,  it  becomes  ].art  of  the  record.  And  where  the  notice  uf 
motion  for  a  new  trial  specifies  that  the  motion  would  be  based  on  "a  statement  of 
thu  case,"  such  statement,  prepared,  settled,  and  filed,  will  be  presumed  to  have 
been  used  on  the  hearing  of  the  motion;  and  coming  to  the  supreme  court  as  a  part 
of  the  record  on  appeal,  under  section  661  of  the  code  of  civil  procedure,  duly  cer- 
tified by  the  clerk,  will  be  considered  without  further  identification  or 'proof  that  it 
^ds  used  on  the  motion  for  new  trial.  Williams  v.  SotUhern  Pacific  Railroad  Com- 
"pany.     Col.,  542. 

12.  O&DEB  ON   BEFORE  SETTLEMENT  OF  STATEMENT  IRREGULAR — AfTER  ApPEAL  OrDER 

CANNOT  BE  Set  Aside. — An  order  denying  a  motion  for  a  new  (rial  is  irregular  if 
made  and  entered  before  the  statement  on  the  motion,  to  which  amendmcts  had 
been  proposed,  is  settled  and  certified  by  the  court.  An  order  so  nuule  cannot  be 
set  aside  by  the  lower  court  after  an  appeal  has  been  taken  therefrom  to  the  supremo 
court.     Stewart  v.  Taylor.     CaL,  167. 

13.  Affidavits  Used  on  mu.st  be  Identified. — Affidavits  used  on  a  motion  for  a  new 
trial  will  not  I^  considered  on  appeal,  unless  the  same  are  indorsed  by  the  jud^  or 
clerk  at  the  time,  as  having  been  read  or  referred  to  on  the  hearing  of  the  motion. 
Albion  Con.  Alg.  Co.  v.  Richmond  Mg.  Co.     Nev.,  100. 

14.  Evidence  Reviewed. — The  evidence  as  to  the  value  of  the  ore  removed  by  the 
appellant  from  the  respondent's  mine  reviewed  at  length,  and  held  that  the  verdict 
of  the  jury  was  not  sustained  thereby,  and  that  a  new  trial  was  properly  ordered. 
fd. 

15.  Vehdict—Conflict  of  Evidence. — An  order  granting  a  new  trial,  on  fhe  ground 
that  t))c  evidence  was  insufiicient  to  sustain  the  verdict,  will  not  be  re\*er8ed  on 
appeal,  when  the  evidence  is  conflicting.     MtUlins  v.  Wieland.    Cal.,  485. 

See  Appeal,  1;  Criminal  Law,  7;  Evidence,  15. 

NEGLIGENCE. 

1.  Employer  and  Employee— Common  Business— Pleadings. — In  a  complaint  to  re- 

cover for  tlie  negligent  death  of  an  employee,  when  the  acts  and  omissions,  consti- 
tuting the  negligence,  are  alleged  to  have  been  done  or  omitted  by  the  defendant 
itself,  as  employer,  the  court  cannot  presume  that  they  were  those  of  a  fellow- 
employee  of  the  deceased.  Consequently  the  question  of  the  responsibility  of  a  com- 
mon employer  for  negligence  of  another  person  employed  in  the  same  general  business 
cannot  arise  on  demurrer  to  the  complaint,  liroum.  Administratrix,  etc.,  v.  Central 
Pncijic  R.  R.  Co.     Col. ,  392. 

2.  Master  and  Servant — Foreman  not  a  Fellow-sekvant. — A  foreman,  to  whom  a 

stevedore  commits  the  entire  charge  of  the  business  of  unloading  a  vessel,  with  power 
to  choose  his  own  assistants,  and  to  control  and  discharge  them  as  freely  and  fully 
as  the  principal  him»olf  could,  is  not  a  fellow-servant  with  those  employed  under 
him ;  and  if,  in  the  performance  of  the  work,  death  or  injury  results  to  a  servant 
from  the  wrongful  act  or  negligence  of  such  foreman,  the  principal  is  liable,  although 
he  exercised  duo  care  in  the  selection  of  the  foreman.  In  such  ease  the  rule  exempt- 
ing the  principal  from  liability  for  injuries  caused  by  the  negligence  of  a  fellow- 
servant  has  no  application.     BnAon  H  al.  v.  Sennet  et  al.     Cai.,  470. 

3.  Contributory — Operative  among  Machinery. — It  is  the  duty  of  an   operative, 

engaged  in  working  in  the  vicinity  of  machinery,  to  exercise  his  thinking  faculties, 
and  give  careful  attention  to  the  business  in  which  he  is  engaged.  If  he  fails  so  to 
do,  and  is  injured  in  consequence,  he  is  guilty  of  such  contributory  negligence  as  to 
prevent  his  maintaining  an  action  therefor,     llur^t  v.  Bumside.     Or,^  446. 

4.  CoNTRiBCTOUY — PROXIMATE  Cau.SE.— One  who  is  injured  by  the  mere  negligence  of 

another  cannot  recover  compensation  therefor,  if,  by  his  own  ordinary  negligence  or 
willful  wrong,  he  proximately  contributed  to  produce  the  injury  of  which  he  com- 

{)lains;  so  that  but  for  liis  c(jncurring  and  co-operating  fault  the  injury  would  not 
lave  happened  to  him,  except  where  tho  more  proximate  cause  of  the  injury  is  the 
omission  of  the  other  party,  after  becoming  aware  of  the  danger  to  which  the  former 
is  exposed,  to  use  a  proper  degree  of  care  to  avoid  Injury.  Willicuns  v.  J?.  P.  R,  R, 
Co.     Col.,  642. 
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ft.  Ltino  Dowir  ON  Railroad  Trace. — One  who,  in  a  state  of  intoxicatfon,  lies  dowji 
upon  a  railroad  track,  la  guilty  of  gross  negligence,  and  if  he  is  injured  hy  Iieing 
run  over  by  a  passing  tram  the  conii<any  is  not  liable,  unless,  in  the  exercise  of 
reasonable  care  after  the  person  is  diBOOvered  in  his  exposed  position,  it  could  not 
have  avoided  the  injury.     Id, 

6.  Duty  ok  Railroad  as  to  Trespasser  Asleep  on  Track. — Where  a  railrop.d  uompa&y 

discovers  a  person  asleep  or  helpless  upon  its  track,  as  the  presumpvion  is  \\n\t  he 
cannot  help  nimsclf,  it  becomes  tnc  duty  of  tli'^  company  and  its  employcea  to  use 
all  reasonaole  care,  by  stopping  its  trsin,  so  a:  vo  prevent  injury  to  one  helpless  to 
save  himself  from  impending  dangei  At  other  places  upon  its  road  where  persons 
have  a  right  to  be,  the  company  is  not  bound,  except  in  belialf  of  its  own  passengers, 
to  watch  for  trespassers  upon  its  track,  but  if  at  any  time  and  at  any  place  it  dis- 
covers persons  upon  its  road,  apparently  unable  to  protect  themselves  from  its  pass- 
ing trains,  it  becomes  its  bounden  duty  to  use  all  reasonable  care  and  diligence  to 
prevent  their  being  injured;  and,  failing  in  this  duty,  it  will  become  liable  for  injury 
to  such  persons,  although  they  may  have  been  guilty  of  contributory  negligence,  the 
injury  being  in  such  cases  attributed  to  the  willful  or  wanton  act  of  the  company, 
•as  the  proximate  cause,  and  not  to  the  negligence  of  the  injured  pai*ty.  For  tres- 
passers a  railroad  company  is  not  bound  to  be  watchful;  hence  no  presumption  of 
negligence  arises  from  the  absence  of  such  care,  as  to  such  persons.  Aa  to  a  tres- 
passer upon  the  road  who  is  injurecf,  l)eing  himself  negligent,  the  evidence  should 
show,  not  merely  that  he  might  have  been  seen,  but  that  he  was  in  fact  seen,  iii  lime 
and  under  circumstances  rendering  it  the  duty  of  the  company  to  check  the  x^rogress 
of  its  train,  before  it  can  be  held  for  an  injury  to  such  wrong-doers.     Id. 

7.  CJoNTRiBUTORY  Nkolioence,  WHEN  QUESTION  FOR  CouRT.— Where  the  question  of 

contributory  negligence  is  left  in  doubt  by  the  evidence  it  should  be  submitted  to  the 
jury  under  proper  instructions,  but  where  the  evidence  is  clear  as  to  the  facts,  the 
question  of  contributory  negligence  is  one  of  law  for  the  court.     Id, 

8.  Instructions  as  to  Contributory  Negligence. — In  an  action  to  recover  for  a 

negligent  injury,  an  instruction  that  "  one  party  cannot  recover  for  an  injury  occas- 
ione^f  by  the  negligence  of  another,  unless  he  himself  is  without  negligence  contribut- 
ing to  the  injury  complained  of,"  is  not  erroneous  in  not  spccifj'ing  the  degree  of 
contributory  negligence  which  will  prevent  a  recovery,  if  the  instruction  immediately 
following  supplies  such  omission.     Id,  ^ 

9.  Railroad — Liability  of  Employeu — Ordinary  Care — Act  of  God. — A  railroad 

company  is  bound  to  furnish  to  itc  employees  a  suitable  and  safe  road,  engines,  cars, 
and  appliances  for  conducting  its  business,  and  to  select  competent  and  reliable 
servants,  the  nature  of  the  business  being  considered.  This  duty  performed,  if  from 
some  extraordinary  extrinsic  cause  or  condition,  such  as  an  act  of  God,  an  injury 
results  to  the  employee,  the  company  is  not  liable.  If,  however,  the  injury  insults 
from  the  combined  operation  of  the  act  of  God,  and  the  want  of  ordinary  care  on  th) 

girt  of  the  company,  the  employer  is  liable,  under  section  1971  of  the  civil  code, 
ut  not  if  the  company  was  c  aly  guilty  of  slight  negligence.     Hodgers,  Adrn'-x  v. 
Central  Pacific  Railroad  Co,     Col.,  20. 

10.  Strayed  Animal— Damage  to,  by  Falling  through  Railroad  Bkidge — The 
owner  of  a  horse  turned  it  loose  in  the  evening,  in  the  morning  it  was  found  by  the 
servants  of  the  appellant,  upon  one  of  the  railroad  bridges  on  its  track,  where  the 
animal  had  broken  a  leg  by  slipping  it  down  between  the  bridge  timbers.  The 
ap{)ellant's  servants  extricated  the  horse,  and  then  killed  it.  The  evidence  showed 
that  the  horse  was  valueless  when  killed :  Held,  that  the  company  was  not  liable  for 
the  damage  to  the  horse,  as  it  was  under  no  duty  to  the  owner  to  keep  its  bridge 
inclosed,  and  that  the  killing  of  the  horse,  after  the  accident,  was  an  act  of  human- 
ity.    Denver  and  Rio  Grande  R^y  Co.  v.  Chandler.     Col.,  281. 

11.  C1RCUM.STANTIAL  Evidence — Province  of  Juhy— Verdict. — In  an  action  to  recover 
damages  for  negligence,  when  the  evidence  thereof  is  circumstantial,  it  is  the  prov- 
ince of  the  iury  to  determine  the  facts  and  proper  inferences  from  them,  establish- 
ing the  negligence.  The  verdict  of  the  jury  im  such  evidence  should  not  be  set 
aside  unless  when,  in  the  judgment  of  reasonable  men,  no  such  deduction  as  that 
expressed  in  the  verdict  could  be  properly  drawn  from  the  facts  in  evidence. 
McDermoU  v.  8.  F,  <t  N.  P,  R.  R.  Co.     Cal,  186. 

NONSUIT. 

1.  Nonsuit — Evidence  Tending  to  Sustain  Ir-scEs  of  Complaint. — WTien  the  plain- 
tiff gives  evidence  tending  to  sustain  the  i&sues  presented  in  the  complaint,  a  non- 
suit cannot  be  granted.     Craven  v.  Nolan.    Cal.,  166. 
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NOTICE. 


1.  Possession  as  Notice  of  Prior  Rights.— The  open,  notorious,  and  exclusive 

sion  of  land,  under  an  apparent  claim  of  ownership,  is  notice  to  bubscqucnt  pur- 
chasers, of  whatever  interest  the  one  in  poaaession  has  to  the  premises,  whether  such 
interest  be  legal  or  equitable  in  its  nature.     YcUen  v.  IIunL     Col,,  276. 

2.  Doty  of  Possessob  to  Disclose  Title  to  Subsequent  Pcecuaser.— But  a  party 

BO  in  possession,  under  a  contract  for  the  sale  of  the  premises,  cannot,  when  interro- 
gated by  a  wouM-be  purchaser  concerning  his  claim  or  right,  either  expressly  mia- 
represent  or  tiwitly  suppress  any  material  fact,  whereby  the  latter  is  mwled,  without 
suffering  the  consequences.  These  consequences  are  that  he  is  estopped  from  after- 
wards asserting  the  claim  or  equity  which  he  ought  to  have  disclosed,  but  did  not, 
as  against  the  title  of  the  purchaser  whom  lie  deceived  or  misled.     1(L 

3.  Estoppel  by  Election— Case  in  Judgment.— A  grantee  of  land,  in  an  action  by 

the  grantor  to  recover  on  notes  given  for  the  purchase-price,  set  up  a  partial  lailure 
of  consideration,  resulting  from  the  fact  that  such  bind  waa  in  the  possession  of 
another,  claiming  an  equitable  title  to  the  same  under  a  prior  contract  of  sale  from 
such  grantor.  Judgment  was  rendered  in  favor  af  the  grantor,  and  the  grantee  waa 
compelled  to  pay  the  notes:  lldd,  that  the  assertion  of  such  defense  did  not  after- 
wards estop  the  grantee  from  disputing  tho  equitable  title  of  the  vendee  under  such 
contract  of  sale.  Id. 
See  Appeal,  3,  6,  11,  22;  Bona  Fidb  Purchasers;  Consideration,  6;  Dexds,  6;  Mobx- 
GAGB,  4;  Nbw  XbiaLi  6,  7,  8,  10;  Prinoipal  and  Agbnt.  7. 

OATH. 
See  Jury  and  Jurors,  3,  4. 

OCCUPANCY. 
See  Easbuent,  3;  Pubuo  Lands,  8»  11. 

ORDINANCE. 
See  Constitutional  Law,  9;  Municipal  Cobfobation,  2-^. 

OUSTER. 
Se&<ADVBBSB  Possession,.  2. 

PARTIES. 

1.  Promise  in  Favor  op  TdlRD  Person— Action  may  bb  Maintained  on. — One  m 

whose  favor  a  promise  is  made,  upon  a  consideration  moving  from  another,  may  inain^ 
tain  an  action  thereon,  although  he  was  not  informed  thereof  until  afterwards. 
Schnider  v.  WhiU.     Or.,  742. 

2.  Action    to   Quiet   Title — Parties — Amendment. — The   complaint  in  an   actioo 

brought  under  section  738  of  the  code  of  civil  procedure  to  quiet  title  to  land  is  to 
be  treated  as  a  bill  in  equity.  In  such  action,  one  who  holds  the  legal  title  to  the 
premises  in  dispute,  without  any  beneficial  interest  therein,  is  a  proper  party  to  » 
final  determinaiion.  of  the  controversy,  and  may  be  broui^ht  in  aa  a  party  defendant 
by  an  amendment  to  the  complain^.     BeynoUU  ▼.  Lincoln  et  aL     CaL,  666. 

3.  The  Same — Misjoinder  of  Causes  of  Action — Defendant  Sued  as  Trustbx. 

Several  causes  of  action  cannot  be  united  in  the  same  complaint  unless  they  are 
each  included  within  one  of  the  several  classes  designated  in  section  427  of  the  code 
of  civil  procedure.  Consequently  a  cause  of  action  relatinff  to  the  recovery  of  real 
property  cannot  be  united  with  a  cause  of  action  against  a  defendant  as  a  trustee,  by 
virtue  of  a  contract  or  by  operation  of  law.  The  joinder  of  auch  causes  of  action  is 
error  prejudicial  to  the  defendants,  when  the  evidence  given  and  finding  made 
were  adapted  to  meet  the  issues  under  the  cause  of  action  improperly  joined.     /dL 

PARTITION. 

L  Conclusiveness  of  Judgment — ^Effect  of. — A  judgment  in  an  action  of  partition 
is  conclusive  as  to  the  title  under  which  the  parties  to  the  action  bold  in  oonunoB 
the  land  partioncd  between  them.  It  does  not  have  the  legal  effect  of  changingth* 
title,  or  of  vesting*  any  new  or  additional  title  in  the  land  aUottad  and  aei  wF  to 
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each  in  severalty.  It  has  only  the  legal  effect  of  severing  the  untity  of  possession. 
Christy  v.  Spring  Valley  Water  Works.     Cal.f  228. 

2.  D£FK^DANT  MCST  DiscLOSE  TiTLE  ACQUIRED  PENDENTE  LrrE. — If  a  defendant  in 

an  action  of  partition,  after  he  has  filed  his  answer,  but  before  the  rendition  of  any 
interlocutory  decree,  acquires  by  deed  a  new  and  independent  title  to  the  premises 
in  controversy,  he  is  bound  on  the  trial  to  disclose  the  title  so  acquired;  otherwise, 
the  judgment  of  the  court  establishing  the  title,  as  it  was  found  to  exist  in  the 
tenants  in  common,  at  the  date  of  its  rendition,  is  conclusive  upon  all  the  parties  as 
to  whatever  title  or  claims  to  the  land  they  had  then  in  the  land.  And  in  a  subse- 
quent action  to  recover  possession  of  a  tract  awarded  in  severalty  to  a  party  to  the 
action,  such  deed  cannot  be  relied  on  to  defeat  the  title  established  by  the  judgment 
in  partition,     /(/. 

3.  Conveyance  Pendente  Lite — Statute  of  Limitations. — An  action  for  partition  of 

certain  lands,  including  the  laud  in  controversy,  was  commenced  against  the  defend- 
ant and  others  in  ISS),  and  was  determined  in  1877.  Pending  such  action  the 
defendant  W.  conveyed  to  the  plaintiffs  an  undivided  part  of  the  laud  claimed  by 
him.  The  plaintiffs  did  not  become  parties  to  the  partition  proceedings.  In  1878 
the  plaintiffs  demanded  of  the  defendant  W.  to  be  let  into  possession  of  the  land 
allotted  to  him  in  the  partition  suit.  This  the  defendant  refused.  Held,  that  the 
statute  of  limitations  did  not  commence  to  run  against  the  plaintiffs  until  such 
demand  and  refusaL    Martin  et  oL  v.  Walker  el  al.    Col,,  689. 

PARTNERSHIP. 

1.  Pabtnebship,  how  Established — Agreement  to  Shabb  Profits. — An  agreement 

between  two  or  more  parties  to  engage  jointly  in  a  business  may  constitute  a  part- 
nership, although  that  term  was  not  used,  nor  any  express  mention  made  in  regard 
to  pronts  or  losses.  If  it  were  understood  between  the  parties  that  there  was  to 
be  a  community  of  protits,  it  would  constitute  a  partnership.  Bloomjidd  v. 
Buchajian  et  al.     Or,,  644. 

2.  The  Evidence  Reviewed,  and  Held  to  Establish  a  Partnership  between  the 

plaintiff  and  the  defendants  in  certain  government  contracts.     Id. 

3.  Dissolution  by  Assignment  for  Benefit  of  Creditors — Property  Exempt  from 

Execution. — The  assignment  by  partners  of  the  entire  firm  assets  for  the  benefit  of 
creditors,  if  valid,  operates  to  dissolve  the  partnership;  and  property  exempt  from 
execution,  subsequently  delivered  by  the  assiguees  to  the  assignors,  is  not  partner- 
ship property,  but  belongs  to  them  individually.  Such  transfer  of  the  exempt 
property  does  not  revive  the  partnership.      Wells  v.  Ellis.     Cal.,  499. 

4.  Fictitious  Firm  Name — Certificate — Pleadings — A  complaint,  in  an  action  by 

partners,  to  enforce  a  partnership  contract,  which  discloses  the  fact  that  the  contract 
was  made  by  the  partners  in  their  fictitious  name,  is  demurrable,  unless  it  be  alleged 
that  the  plaintiffs  have  filed  the  certificate  of  partnership  rec^uired  by  sections  2466 
and  2467  of  the  civil  code.  If  such  fact  be  alleged,  the  plaintiffs  must  prove  it,  in 
order  to  establish  their  case.  Sweeney  et  al.  v.  Stanford.  CaX. ,  37. 
6.  Failure  to  File  Certificate — Abatement  of  Action. — Where  the  complaint  fails 
to  disclose  that  the  plaintiffs  fall  within  the  provisions  of  section  2466  of  the  civil 
code,  to  avail  the  defendant,  the  failure  to  file  the  required  certificate  must  be  set 
np  in  the  answer  as  a  defense  to  the  action.  In  either  case,  the  action  would  only 
abate,  and  would  not  be  a  bar  to  another  action  brought  after  compliance  with  the 
provisions  of  the  statute.    Id. 

PATENTS. 

1.  Patent  No.  93,157  fob  Nickel  Plating  Infringed. — The  defendant  has  infringed 

the  first  and  fourth  claims  of  Adams's  patent  No.  93,157  for  nickel  plating.  United 
Nickel  Company  v.  Cali/omia  Electrical  Works.     {U.  8  Cir.  Ct.)    Cal.,  83. 

2.  Dr.  Bobttoer's  Process  is  not  an  anticipation  of  Adams's  invention.    Id. 

3.  Adams's  Invention  Consists  of  a  Discovery  of  the  conditions  necessary  to  make 

nickel  plating  a  practical  art»  and  the  process  by  which  it  is  made  available  in  the 
pratical  uses  of  life.     Id. 

4.  Persuasive  Evidence  of  Novelty. — Where  the  value  of  nickel  plating  had  long 

been  known,  and  a  want  of  it  long  recognized  in  the  practical  affairs  of  life,  without 
having  been  supplied,  the  fact  that  immediately  after  a  process  for  nickel  plating 
had  l^en  brought  to  the  attention  of  the  world  it  was  extensively  adopted  in  the 

vin-« 
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arts,  and  went  intowidespread  oae  is,  of  itself,  persuasive  evidence  of  the  novelty  of 
tbo  process.  Id. 
5.  Estoppel  by  License. — Where  a  patent  contains  several  claims,  each  claim,  substan- 
tially, covers  a  distinct  invention,  and  if  the  patentee  grants  a  license  to  use  the  in- 
vention covered  by  one  of  the  clakos  onyl,  he  is  not  estopped  th^^by  from  recovering 
for  an  infringement  of  the  invention  covered  by  another  and  different  cUim  in  the 
same  patent,  even  though  the  infringement  be  accomplished  by  aid  of  the  use  of 
the  invention  to  which  the  license  extends.  The  license  only  protects  the  licensee  in 
the  use  of  the  particular  invention  covered  by  the  license.     Id. 

PAYMENT. 
See  BoKA  Fide  Pi7Bchassb»  3;  Contbagt,  7i  11;  Dkbtob  asd  Cbxditob,  1;  Txnddl 

PERFORMANCE. 
See  Ck)irTBAOT  5;'  Debtob  and  Cbeditok;  Spbcifio  Psrvormahce. 

PLEADING. 

1.  Inconsisent  DETEKSite  iCAT  BE  SsT  CTp  IN  Akswer. — Under  section  64  of  the  code 

of  Colorado,  inconsistent  defenses  may  be  interposed  in  an  answer.  Each  defense 
must  be  complete  in  itself,  and  a  fall  answer  to  the  action,  but  it  is  not  necessary 
that  the  several  defenses  should  be  harmonious  throughout,  or  such  as  will  admit  of 
oomparison  and  adjustment  in  respect  to  the  facts  alleged  in  them.  Hummel,  Ad- 
minisiratory  v.  Moore,     {U,  S,  Cir.  Ct,)    Col.^  187. 

2.  Non-payment  need  not  be  Alleged. — The  complaint  in  an  action  on  a  promissory 

note  need  not  allege  that  it  is  unpaid;  and,  even  if  necessary,  such  negative  aver- 
ment cannot  be  met  by  denial.     Id.  • 

3.  Allegation  on  Information  and  Belief. — An  averment  that  on,  etc,   "as  the 

plaintiffs  are  informed  and  believe,"  at,  etc.,  the  defendant  spoke,  in  the  presence  of 
certain  named  persons,  the  following  words,  etc.,  is  a  sufficient  allegation  that,  ac- 
cording to  the  information  and  belief  of  the  plaintiffs,  the  defendant  did,  in  fact, 
speak  the  words  alleged.     Mc Kinney  et  al.  v.  Roberts.     Col.,  4*?6. 

4.  Cross-complaint  and  Answer  should  be  Distinct. — A  cross-complaint  should  be  as 

distinct  and  separate  from  an  answer  in  the  same  case  as  any  other  independent 
pleading  in  the  cause.  Each  must  stand  or  fall  upon  its  own  merits,  //orrtson  v. 
McConnick  et  al.     Col.  667. 

5  Waiver  of  Formal  Objection  to  Cboss-complaint. — An  objection  that  an  answer 
and  cross-complaint  were  both  joined  in  the  same  pleading  is  waived,  if  the  plaintiff 
consented  in  writinff  to  allow  such  pleading  to  be  filed  and  stand  as  and  for  de- 
fendants' answer  and  cross-complaint.     Id. 

/^.  Construction  of — Jury  not  to  Find  on  Admitted  Facts. — The  construction  of 
pleadings  is  for  the  court,  and  not  the  jury,  and,  in  an  action  of  ejectment,  where 
the  answer  admits  the  ouster,  it  is  error  for  the  court  to  instruct  the  jury  that  the 
question  of  ouster  was  one  of  the  issues  to  be  tried  by  them.  Taylor  v.  AliddUton. 
Cal.,  150. 

"J.  Matters  of  Mere  Evidence,  Alleged  in  a  Reply,  may  be  stricken  out  on  motion. 
Bigelow  v.  Scott.     Wash.,  192. 

8.  Joinder  of  I&sue  on  Facts  Defectively  Alleged,  is  a  waiver  of  the  defect.  DaeU 
V.  }VaU.     Or.,  79. 

See  Amendment,  Appeal,  19;  Consideration,  1 ;  Conspiracy,  1;  Contract,  10;  Cocn- 
ter-claim,  1;  Covenants,  1;  Demand;  Demurrer;  Ejectment,  1,  2;  Eminent 
Domain,  5, 6;  Fraud,  1,  2;  Husband  and  Wife,  I;  Interpleaded;  Justice's Cocrt. 
4;  Mechanic's  Lien,  1,  3,6,  7;  Negligence,  1;  Parties;  Partnekship,  4;  Pcbuo 
Lands,  1;  Specific  Performance,  1;  Statute  of  Limitations,  3,  7. 

POINTS  AND  AUTHORITIES. 

^.  Judgment  Affirmed  hot  Failure  to  File  Points  and  authorities.  WhUmaun  v. 
Hay.     Cal.,  483. 

POLICE  POWER. 
See  Constitutional  Law,  11. 
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possession. 

See  AssiONHENT  fob  Bkneftt  of  Creditors,  2;  Attachment,  8;  Bona  Fn>R  Pur- 
chaser, 5;  Demand,  I,  2;  Easement,  3,  4;  Ejectment,  3;  Mines  and  Mining^  1-3; 
Mistake,  1;  Notice,  1->3;  Public  Land,  8,  10,  11;  Sale,  3-5,  6;  Trust,  3. 

PRACTICE. 
See  Appeal;  Argument,  1;  Continuance;  Dismissal. 

PRE-EMPTION. 
See  Public  Lands,  7-15. 

PRESCRIPTION. 
See  Easement,  2. 

PRINCIPAL  AND  AGENT. 

1.  AoxNCT — Power  Coupled  with  Interest.— An  agency  to  sell  real  esl;ate  and  to 

receive  the  proceeds  thereof,  above  a  certain  amount,  is  not  a  power  coupled  with 
an  interest.    Simpiton  v .  Carson.     Or.,  637. 

2.  Personal  Judgment  against  Agent. — A  finding  that  the  money  for  which  a  note 

and  mortgage  were  given  was  borrowed  by  one  purporting  to  act  as  agent,  solely  for 
and  on  account  of  the  principal,  will  not  warrant  a  personal  judgment  against  the 
agent  on  the  note.     Hibernia  S.  A  L.  S.  v.  Moore,     Cal.,  317. 

3.  Authority  of  Agent  to  Execute  Note — Findings. — A  finding  that  a  note  and 

mortgage  pitrport  to  be  executed  in  the  name  of  the  principal,  by  her  attorney  in 
fact,  who,  in  executing  them,  assumed  to  be  authorized,  is  not  a  finding  that  such 
attorney  in  fact  was  authorized  to  execute  the  note  and  mortgage.     Id. 

4.  Agent  cannot  Mortgage  Principal's  Land  for  Individual  Debt. — An  attorney 

in  fact,  with  authority  to  borrow  money  and  mortgage  the  land  of  his  principal,  can- 
not give  a  mortgage  thereon  to  secure  his  individual  debt.  A  mortgage  so  given,  is 
not  binding  on  the  principal,  if  the  mortgagee  knew  that  the  money  oorrowed  was 
intended  to  be  used  by  the  agent  for  his  individual  purposes.  Id. 
6.  Declarations  of  Agent — Admissibility  of  against  Principal — Res  Gest^. — 
The  declarations  of  a  servant  or  agent,  who  is  employed  to  perform  a  duty,  arc  not 
admissible  against  the  principal,  unless  they  are  part  of  the  facts  and  circumstances 
of  an  act  happening  within  the  scope  of  the  employment  for  which  it  is  sought  to 
make  the  principal  liable.     Durlcee  v.  Central  Pacific  Railroad  Co.     Cal.,  494. 

6.  The  Same — Decl.\rations  of  Engineer  as  to  Cause  of  Injury — Negligence. — 

In  an  action  to  recover  damages  for  an  injury  to  a  child  on  a  railroad  track,  alleged, 
to  have  been  caused  by  the  negligence  of  the  engineer  of  the  train,  the  declarations 
of  the  engineer  as  to  how  the  accident  occurred,  made  about  five  minutes  after  the 
casualty  happened,  and  about  three  minutes  after  the  child  had  been  taken  from 
under  the  engine,  are  admissible  against  the  principal,  as  part  of  the  rej^  gestae.     Id. 

7.  Agency — Notice. — The  knowledge  of  an  agent,  in  respect  to  the  subject-matter  of 

the  agency,  is  the  knowledge  of  the  princip^.  LaJdn  v.  iS^.  ^.  O.  M.  Co.  (W.  S.  Cir. 
Ct.)   Cal.,  50. 

8.  Bank  for  Collection — Liability  to  Account— Case  in  Judgment. — The  plaintiff 

assigned  certain  notes  to  the  defendant  for  collection,  from  one  C,  the  maker,  untlcr 
an  agreement  that  the  defendant  would  use  its  best  efforts  to  collect  the  same,  and 
when  collected  to  pay  the  proceeds  thereof  over  to  the  plaintiff,  deducting  costs  and 
expenses  of  collecting.  The  defendant  immediately  commenced  an  action  against 
C.  on  the  notes,  and  on  an  indebtedness  due  to  it.  Judgment  was  obtained  against 
C,  and  under  the  execution  there  was  sold  a  large  lot  of  clothing,  merchandise,  etc., 
the  property  of  C,  whith  was  bid  in  by  the  defendant,  for  a  sum  sufficient  to  satisfy 
the  execution,  for  the  benefit  of  itself  and  the  plaintiff,  in  order  to  prevent  a  sacri< 
fice  of  the  goods.  The  defendant  afterwards  sold  the  goods,  but  not  for  enough  to 
satisfy  the  plaintiff's  demand,  after  paying  its  own  debt  and  the  costs  and  expenses. 
Held,  that  neither  the  plaintiff  nor  defendant  was  entitled  to  payment  in  full  out  of 
the  proceeds  of  the  sale;  that  they  were  each  entitled  to  shai^  in  the  proportion  in 
which  their  claims  against  C.  had  paid  the  purchase-price;  and  that  the  plaintiff 
became  entitled  to  his  share  thereof,  after  sale,  upon  demand.  Marks  v.  Bodte  Bank. 
Cal.,  327. 
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9.  Vendob  and  Vendee — ^Vendee's  Duty  to  Disclose. — Ordinarily,  where  there  is 

no  fiduciary  relation  between  the  vendor  and  vendee  of  land,  and  no  confidence  ia 
reposed  by  the  vendor  in  the  particular  contract,  no  duty  rests  upon  the  vendee  to 
disclose  facts  he  may  happen  to  know  advantageous  to  the  vendor.  Savtig€  y. 
Savage.     Or.,,  369. 

10.  The  Same — Purchase  by  Attorney  in  Fact — Concealment  by  Attorney. — An 
in  fact  to  collect  debts  due,  and  lease  the  lands  of  another,  in  whom  particular  trust  and 
confidence  is  imposed  by  the  principal,  cannot  purchase  the  lands  of  the  latter  with- 
out disclosing  to  the  principal  every  fact  within  his  knowledge  that  would  tend  to 
euhance  its  value.     Id. 

11.  A  Purchase  Made  Without  such  disclosure  will  be  set  aside  at  the  instance  of  the 
principal.    Id. 

PRIORITIES. 
See  PuBUO  Lands,  13,  15. 

PRIVILEGED  COMMUNICATIONS. 
See  Evidence,  3. 

PROBATE  SALES. 
See  Estates  of  Deceased  Persons,  5. 

PROMISE. 
See  Consideration,  2. 

PROMISSORY  NOTE. 

1.  Promissory  Note — Stipulation  for  Forfeiture  of  Credit — Misconduct  of 
Pa YORr— Payment  of  Interest. — The  defendant  executed  to  the  plaintiff  *b  testator 
a  promissory  note,  payable  at  Salem,  in  the  county  of  Marion.  The  note  provided 
that  the  interest  should  be  paid  annually,  and  in  the  event  of  its  not  being  paid  when 
it  became  due,  that  the  principal  and  interest  should  become  due  and  payable  at  the 
option  of  the  holder.  Subsequently  the  plaintiff  removed  to  PorUand,  and  resided 
there  when  the  annual  interest  fell  due.  Several  days  prior  to  the  date  when  the 
interest  fell  due,  the  defendant  wrote  to  her  inquirinff  to  whom  he  should  pay  the 
interest  at  Salem,  or,  if  she  preferred,  he  would  sehaa  check  for  the  amount.  To 
this  letter  she  did  not  reply,  nor  did  she  come  to  Salem  to  receive  the  interest,  or 
designate  any  person  or  bank  to  receive  it  for  her.  The  defendant  was  at  Salem, 
ready  and  willing  to  pay  the  interest,  but  did  not  make  a  payment  of  it  into  any 
bank.  Ileld^  that  the  conduct  of  the  plaintiff  was  such  as  to  prevent  her  from  claim- 
ing a  forfeiture  of  the  credit  as  to  the  whole  of  the  note.  Adams^  AdministrtUriXf 
etc,  V.  Rutherford  et  al.     Or.,  452. 

See  Consideration,  4;  Infants,  1. 

PROTESTANT  EPISCOPAL  CHURCH. 

1.  Protestant  Episcopal  Church — Election  of  Vestrymen — Notice  of. — Canon  4 
of  the  Protestant  Episcopal  Church  of  the  United  States  provides  that  the  election  of 
vestrymen  shall  be  held  "on  Easter  Monday  of  each  year,  or  as  soon  thercsafter  as 
practicable,"  and  that  **  notice  of  such  election  shall  be  given  during  divine  service 
upon  the  Sunday  previous  thereto: "  Held,  that  notice  of  an  election,  not  held  on 
Easter  Monday,  was  requisite  to  its  validity;  and  that  a  notice  given  at  a  service 
commenced  and  conducted  much  earlier  than  the  appointed  hour  for  divine  service 
was  insutiicient.     Dahl  et  al.  v.  Palache  et  cU.     CcU.,  480. 

PUBLIC    LANDS. 

1.  Purchase  of  State  Land^ — ^Contest  between  Applicants— Allegations  of  Plead- 
ings.— In  an  action  to  determine  a  contest,  arising  in  the  surveyor <gonerars  officts,  as 
to  which  of  the  parties  is  entitled  to  purchase  certain  school  land  from  the  state,  each 
party  is  an  actor,  and  must  state  in  his  pleadings  all  the  facts  upon  which  he  relies 
as  showing  his  right  to  become  the  purchaser,  and  the  steps  he  has  taken  to  avail 
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bimaelf  of  and  secnre  his  right  to  make  the  purchase;  and  failing  so  to  do,  he  has  no 
standing  in  court.     Dillon  v.  8ahude  et  al.     CaL,  558. 

2.  The  Same— Lands  not  Fit  for  Cultivation — Actual  Settler. — Article  17,  section 

3  of  the  constitution  of  1870,  providing  that  '*  lands  belonging  to  the  state,  which 
-  are  suitable  for  cultivation,  shall  be  granted  only  to  actual  settlers,"  prohibits  the 
sale  of  any  land  belonging  to  the  state,  which  is  suitable  for  cultivation,  to  one  who 
is  not  an  actual  settler  thereon,  even  though  liis  application  to  purchase  was  made 
before  the  constitution  was  adopted,  and  when  settlement  was  not  required.  But  it 
does  not  prohibit  the  sale  of  land  to  one  who  was  an  actual  settler  tnereon,  though 
the  fact  of  his  settlement  was  not  stated  in  the  affidavit  accompanying  his  applica- 
tion, nor  does  it  prevent  or  in  any  way  affect,  the  sale  of.  lands  which  were  not  suita- 
ble for  cultivation.     Id, 

3.  The  Same— Application  for  Purchase— Contents  of. — Section  3495  of  the  political 

code,  as  amended  in  1880,  requiring  that  any  one  desiring  to  purchase  any  portion 
of  a  sixteenth  or  thirty-sixth  section  shall  state  in  his  affidaTit,  among  other  things, 
"that  he  is  an  actual  settler  thereon,"  does  not  cancel  or  make  void  any  application 
to  purchase  theretofore  filed.  It  applies  only  to  applications  thereafter  to  be  made, 
and  leaves  those  before  made  as  tuey  would  have  been  if  the  amendment  had  not 
been  passed.     Id, 

4.  The  S.ime. — An  application  to  purchase  state  lands,  not  fit  for  cultivation,  made  prior 

to  tho  amendment  of  1880.  to  section  3495  of  the  political  code,  was  not  required  to 
state  that  the  applicant  was  &n  actual  settler  on  the  land.    Id, 

5.  Contest  for  Purchase  of  State  Land— Evidence — Findings. — ^In  an  action  to 

determine  a  contest  between  applicants  for  the  purchase  of  land  from  the  state,  as 
provided  for  under  sections  3414-3416  of  the  political  code,  the  evidence  reviewed 
and  held  to  support  the  findings  and  judgment  in  favor  of  the  plaintiff.  White  v. 
Douglass.    Col,,  303. 

6.  Board  of  Regents — Instructons  fob  Purchase  of  Land — Ratification  of. — 

Instructions  purporting  to  emanate  from  the  board  of  regents  and  addressed  to  the 
land  agent  of  the  university,  directing  him  to  receive  appUcantions  for  surveyed  land 
in  accordance  with  a  designated  manner,  will  be  held  to  be  the  instructions  of  the 
board,  if  subsequently  recognized,  acted  upon,  and  enforced  by  them.     Id, 

7.  Pre-emption — Public  Lands — Town  Lots. — ^The  statutes  of  the  United  States,  pro- 

viding for  the  pre-emption  of  public  lands,  were  not  intended  to  apply  to  town  lots. 
Tucker  et  al,  v.  McCoy,    Col.,  358. 

8.  The  S\me— Land  in  Occupancy  of  Another, — The  right  of  pre-emption  cannot  be 

exercised  as  to  lands  which  are  at  the  time  in  the  occupancy  of  another.    Id, 

9.  The  Same — ^Evidence — ^Findings. — In  a  suit  to  determine  which  of  the*  parties  was 

entitled  to  a  deed  to  certain  town  lots,  the  evidence  held  to  support  the  findings  and 
decree.     Id, 

10.  One  Person  cannot  Enter  upon  the  Possession  of  Another  for  the  purpose  of 
pre-emption.    Kendall  v.  Wafers,     Cal,^  183. 

11.  Pre-emption— Land  in  Occupancy  of  Another. — ^The  right  to  pre-empt  public 
lands  cannot  be  exercised  upon  land  occupied  by  another.  Reinhart  et  al,  v.  Brad' 
thaw,    2^'ev,,  711. 

12.  The  Same— Pre-emption  by  Tenant  in  Common. — The  possession  of  one  tenant  in 
common  of  public  lands  inures  for  the  benefit  of  his  co-tenant.  Consequently,  the 
tenant  in  possession  cannot  acquire  a  right  of  homestead  to  such  lands.     Id, 

13.  PllE-EMPTION  OF  PUBLIO  LaND— PRIORITY  OF  LOCATION — RELATION  OF  TiTLE — Judg- 
ment a  (firmed  for  the  reasons  stated  in  the  opinion  in  department,  reported  in  4  West 
Coast  Rep.  295.     Cothrin  v.  Faber  et  al.     Col.,  195. 

14.  Lieu  Lands — Pre-emption— Patent  from  State— Attacking  Validity  of. — The 
land  in  controversy  was  listed  to  the  state  as  lieu  on  March  13,  1877,  on  nn  applica- 
tion ami  selection  made  by  it  on  Octobe'    1,  1873.     On  July  31,  1879,  the  patent  of 

the  state  ^'as  is"**"^'^  *'^  rvloinfifr'a  /vfonf^..*       TNa  rlAfonrlnni-.  eAn\mfiA  iindnr  A  nre<(>Tnn> 

tion  settlement 
part  of  the 

ing  to  tlio  state  without  connecting  himself  with  the  United  States,  the  original 
source  of  title.  To  do  this,  under  his  claim  of  pre-emntion,  he  must  show  that  he 
was,  at  tho  time  of  the  selection  made  by  the  state,  in  privity  with  the  Unite<l  States. 
To  establish  this  privity  he  must  show  that  ho  was  a  duly  qualified  pre-empter  ac- 
cording to  law,  and  had  fully  complied  with  the  laws  of  the  United  States  at  the 
time  existing  requisite  to  acquire  the  right  of  pre-emption.  Neither  could  lie  attack 
the  patent  by  the  state  without  showing  some  privity  with  the  state  Schi^erly  v. 
Tapia.     Col,,  419. 
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15.  Time  for  Filino  Declabatort  Statement — Pbiorities. — ^The  survey  of  the  town- 
ship, containing  the  land  in  controversy,  was  filed  in  the  proper  district  land-office 
on  June  13,  1872.  The  defendant  filed  bis  declaratory  statement  on  December  20, 
1873.  Heldy  under  the  statute  of  the  United  States  requiring  the  pre-emption -right 
claimant  to  file  bis  declaratory  statement  within  three  months  from  the  date  of  the 
receipt  at  the  district  land-office  of  the  approved  plat  of  the  township,  embracing  his 
pre-emption  settlement,  that  defendant's  declaratory  statement  was  not  filed  in  time; 
that  the  claim  of  the  state  was  therefore  prior  in  point  of  time,  and  by  reason  of  such 
priority  its  title  derived  by  the  listing  in  1877  was  superior  in  right.     Id, 

16.  Northern  Paciwo  Railroad  Company — Land  Grant— Act  of  Ck)KGRESs  Con- 
strued.— The  act  of  congress  granting  lands  in  aid  of  the  Northern  Pacific  Railroad 
is  not  only  a  law  but  a  conveyance,  and  imports  a  present  and  immediate  transfer  of 
title  to  the  company  of  the  lands  described  in  the  grant,  which  takes  effect  bv  rela- 
tion, as  of  the  date  of  the  act,  whenever  the  lauds  so  conveyed  are  designated  by  the 
definite  location  of  the  line  of  the  road.   Northern  Pcbcific  B.  R.  Co,  v.  lAUy,   Mont,, 

727. 

17.  The  Same — Fixing  General  Route  of  Road — Reservation  of  Land. — Under  such 
act,  whenever  the  general  route  of  the  road  had  been  fixed,  the  lauds  thereby  granted 
were  reserved  from  sale  and  held  for  the  company,  whether  before  or  after  the  same 
had  been  surveyed ;  and  thereafter  no  person  could  acquire  any  title  thereto  or  interest 
therein,  save  by  the  act  of  the  company.  Such  reservation  was  equivalent  to  a  sale 
of  the  lands  to  the  company,  to  the  extent  of  giving  it  the  right  to  protect  the  san^e 
as  against  all  other  persons.  Having  the  exclusive  right  to  sell  the  lands  and  to  de- 
liver possession,  the  company,  to  all  intents  and  purposes,  had  the  possession;  and 
this,  accompanied  with  the  right  to  sell  and  to  convey  title,  gave  the  company  the 
right  to  protect  their  possession  by  action  of  ejectment  or  otherwise.    Id, 

See  Easfmxnt,  2;  Marsh  Lands. 

PUBLIC  OFFICERS. 

1.  PuBLio  Officers — ^Legislature  may  Reduce  Salaries. — Salaried  public  offices,  cre- 

ated by  the  legislature,  are  not  held  by  contract  or  grant.  The  legislature  has  full 
control  over  them,  unless  restricted  by  the  constitution,  and  may  abolish  them  alto- 
gether, or  imposi^  upon  tfiera  new  duties  or  reduce  their  salaries.  But,  under  the 
constitution  of  1879,  the  legislature,  in  exercising  its  power  over  such  officers,  must 
control  and  regulate  them  by  general  laws.     MiUer  v.  Kister.     Cal.^  341. 

2.  County  Government  Act  of  1883 — Amendatory  Acts  of  1885  Construed — Special 

Legislation. — The  acts  of  1885,  amending  the  county  government  act  of  1S83,  are 
general  laws  upon  the  subjects  embraced  by  them,  t.  ^.,  tiie  classification  of  counties, 
and  the  compensation  of  officers  within  the  classified  counties.  But  as  general  laws, 
the  legislature  restricted  their  operation  as  follows:  *'Sec.  3.  The  salaries  herein 
provided  shall  not  take  effect  nor  be  in  force  until  the  expiratiou  of  the  terms  of  the 
present  officers,  except  as  hereinafter  provided.  Sec.  4.  1  he  salaries  herein  provided 
for  the  officers  of  the  tenth,  thirty-fifth,  and  forty-sixth  classes  shall  take  effect  and  be 
in  force  from  and  after  the  first  day  of  the  first  month  next  succeeding  its  passage." 
Ileldf  that  such  restriction  prevented  the  uniform  operation  of  the  law,  and  was,  in 
effect,  special  and  local  legislation,  and  therefore  unconstitutional,  under  subdivision 
29,  article  4,  of  the  constitution.    Id. 

3.  Title  to  Office — Action  to  Recover  Fees. — ^Title  to  an  office  may  be  determined 

in  an  action  by  the  claimant  thereof,  tor  money  had  and  receive<l,  te  recover  the 
fees  from  a  wrongful  intruder.  In  such  action  the  measure  of  damages  is  the  amount 
of  fees  collected  by  the  intruder.     Wenner  v.  Smith,     Utahf  746. 

4.  Ex  Officio  Officer— Merger  of  Offices. — Making  a  person  an  ex  officio  officer,  by 

virtue  of  his  holding  another  office,  does  not  merge  the  two  offices  into  one.  iitcUe 
ex  rd.  Attorney  General  v.  Lawfhton,    Nev,,  9. 

5.  Lieotenant-governor— Ex  Officio  State  Librarian — Failure  to  Give  Bond. — 

The  failure  of  the  lieutenant-governor  to  give  the  bond  required  by  statute,  as  ex 
offirio  state  librarian,  does  not  create  a  vacancy  in  the  office  of  lieutenant-governor.  Id. 

6.  The  Same — Legislature  could  Make  Lieutenant-governor  ex  Offico  State 

Librarian. — There  is  nothing  in  the  constitution  of  Nevada  prohibiting  the  same 
person  from  holding  the  office  of  lieutenant-governor,  and  the  office  of  state  librarian. 
Such  being  the  case,  the  legislature  had  power  to  create  the  last-named  office,  and 
make  the  lieutenant-governor  ex  officio  state  librarian,  and  to  impose  reasonable  con- 
ditions precedent  to  the  holding  of  the  legislative  office.     It  had  power  to  require 
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tbe  giving  of  a  bond  to  secnre  a  faithful  discharge  of  the  duties  of  that  office,  and  to 
provide  that  such  bond  should  be  kept  good,  and  in  case  of  failure  so  to  do,  that  the 
office  should  become  vacant.     Id. 

7.  The  Same — Bond  op  State  Libkarian — Susettes  on,  how  Released. — The  act  of 

February  17,  1883,  making  the  lieutenant-governor  ex  officio  state  librarian,  and  the 
act  of  March  1,  1883,  requiring  the  ex  officio  state  librarian  to  give  a  bond,  must  be 
construed  together  with  the  provisions  of  the  general  statutes  declaring  under  what 
circumstances  an  office  shall  become  vacant,  providing  for  the  release  fi-om  liability 
of  any  surety,  and  prescribing  the  result  of  a  failure  to  file  a  new  or  additional  bond, 
within  the  time  stated,  after  the  filing  by  a  surety  of  a  legal  statement  in  the  office 
of  the  governor  or  secretary  of  state,  and  the  service  of  a  legal  notice  upon  the 
officer.     Id, 

8.  The  Same — A  Surety  op  an  Opficiax  Bond,  in  Order  to  be  Released  from  futui-e 

liability,  must  proceed,  in  substance,  according  to  the  requirements  of  section  2930 
of  the  compiled  laws.     Id, 

9.  The  Same—Notice  and  Sfatement  for  Rele.\se  of  Surety. — Under  such  section,  a 

surety  desiring  to  be  released  from  an  official  bond  must  file  with  the  ^vernor,  or  « 
with  the  secretary  of  state,  a  statement  in  writing,  duly  subscribed  bv  him,  or  some 
one  in  his  behalf,  setting  forth  the  name  of  the  office  of  the  person  for  whom  he  is 
surety,  the  amount  for  which  he  is  liable  as  such,  and  his  desire  to  be  released  from 
further  liability  on  account  thereof;  and  a  notice  containing  the  objects  of  such  state- 
ment must  be  served  personally  on  the  officer:  IIM,  that  such  notice  and  statement 
need  not  be  containetf  in  two  separate  papers;  that  the  notice  need  not  state  the  time 
when  nor  the  place  where  the  statement  was  filed;  that  the  statement  and  notice  in 
the  present  case  were  sufficient,  and  that  the  latter  was  personally  served  on  the 
respondent.     Id, 

10.  Probate  Judge — Vacancy  in  Office — Appointment  by  Governor. — Under  the  act 
of  congress  of  August  7»  1882,  the  governor  had  authority  to  fill  a  vacancy  in  the 
office  of  probate  judge  caused  by  a  failure  to  elect  such  officer  at  the  time  ap- 
pointed for  the  general  election.     Wenner  v.  Smith.     Utah,  746. 

11.  Summary  Proceeding  to  Remove  Officer. — The  summary  proceedings  provided 
bv  section  772  of  the  penal  code  are  aimed  at  certain  public  officers  as  such,  with  the 
ODJect  of  removing  them  from  office,  and  when  they  cease  to  hold  office  they  are 
no  longer  amenable  to  such  proceeding.     In  re  Smith  v.  Ling.     CcU.,  692. 

12.  The  Same — Defective  Information. — An  information  under  such  section  is  defec- 
tive if  it  cannot  be  determined  therefrom,  with  certainty,  whether  the  defendant  is 
sought  to  be  charged  with  *' charging  and  collecting  illegal  fees  for  services  rendered" 
or  with  refusal  or  neglect  to  perform  the  official  duties  pertaining  to  his  office;  or 
when,  treated  as  an  information  for  charging  illegal  fees,  it  fails,  except  by  way  of 
recital,  to  show  that  such  fees  were  illegal  or  were  collected;  or  when  there  is  no 
charge  that  the  defendant  knowingly,  willfully,  or  corruptedly  charged  and  collected 
illegal  fees  or  neglected  to  perform  any  official  duty.     Id. 

See  Attorney-general;  Constitutional  Law,  2,  3;  Denver,  2-4;  Election;  Fees. 

PUBLIC    POLICY. 

See  Contracts,  8. 

PUBLIC  USE. 
See  Eminent  Domain. 

QUIET  ENJOYMENT. 
See  Covenants,  1. 

QUIETING  TITLK 
See  Parties,  2. 

QUO  WARRANTO. 

1.  Proceeding  to  Ous^  Judge. — In  a  proceeding  to  oust  defendant  from  the  office  of 
judge  of  the  district  court,  held,  that  iu  so  far  as  the  matters  stated  inthe  present 
information  refer  to  defendant's  disqualification   to  take  the  office  iu  the  first 
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instanco,  the  ground  was  fully  covered  by  the  former  proceeding  and  decision^ 
reported  in  7  West  Coast  Bep.  24;  that  the  matters  now  charged  for  the  first  time 
ooiistitiite  a  new  and  different  cause  of  action,  and  that  the  supreme  court  is  withoni 
jurisdiction,  under  the  constitution,  to  entertain  and  investigate  the  same  by  proceed- 
ings in  the  nature  of  quo  warranto.  People  ex  reL  AUontey-gentral  v.  GoddartL 
CoL,  591. 

2.  JuBiSDicrioN  OF  Court,  when   Abrooatkd — Solb  Jurisdiction  Conferred  on 

Board. — The  provisions  of  the  amended  charter  of  the  city  of  Denver,  that  the 
legislative  powers  of  the  city  shall  be  vested  in  a  council,  consisting  of  a  board  of 
aluermen  and  a  board  of  supervisors,  and  that  each  board  shall  be  the  sole  judge  of 
the  qualification,  election,  and  return  of  its  own  members,"  has  the  effect  to  deprive 
the  courts  of  all  jurisdiction  to  inquire,  by  quo  u^rrantOf  into  the  right  of  office  of 
a  member  of  such  councils,  electea  at  the  first  election  after  the  adoption  of  the 
charter.     Darrow  v.  People.     Col.,  267. 

3.  Filing  of  Information  by  Dlstrict  Attorney. — The  fact  that  the  district  attor- 

ney of  the  proper  district  subscribes  and  presents  the  information  in  quo  ^carrauto 
proceedings,  implies  that  such  officer  has  fully  investigated  the  merits  of  the  case, 
and  the  proceeding,  though  on  the  relation  of  a  pri^^ate  person,  is  instituted  in  good 
faith  aud  upon  sufficient  srounds.     Id 

4.  Tax-payer  has  Special  &terest. — One  who  is  a  tax-payer  has  a  sufficient  special 

interest  to  entitle  him  to  present  an  information  in  a  proceeding  of  quo  warranto^  to 
inquire  into  the  right  of  office  of  a  member  of  a  board  having  authority  to  levy 
taxes.    Jd, 

RAILROAD. 
See  Keolioencb,  5,  6,  9,  10. 

REDEMPTION. 

L  Redemption  by  Judgment  Debtor— Payment  of  Prior  Lien  of  Execution  Puiu 
CHAitKR.  Under  section  702  of  the  code  of  civil  procedure,  a  judgment  debtor  is 
entitled  to  redeem  property  sold  under  execution  upon  paying  to  the  purchaser  the 
amount  of  his  purchase,  with  two  per  cent  per  month  thereon  up  to  the  time  of 
redemption,  together  with  the  amount  of  any  assessment  or  taxes  which  the  pur- 
chaser may  have  paid  thereon  after  purchase,  and  interest  on  such  amount,  without 
paying  a  prior  judgment  against  him,  held  by  a  partnership  of  which  the  execntion 
purchaser  is  a  member.     Campbell  v.  Oaks.     Cat.,  474. 

REFERENCE. 

1.  tlEFERENCE — ORDER  FOR  JUDGMENT — EnTRY  OF  JUDGMENT  BY  ClERK. — ^A  stipula- 
tion for  reference  authorized  the  referee  to  determine  all  issues,  and  provided  that 
upon  the  filing  of  his  report  judgment  should  be  thereupon  entered  in  accordance 
therewith.  In  the  order  for  reference,  the  court  directed  judgment  to  he  entered  in 
accordance  with  the  referee's  report.  I/eld,  that  upon  the  filing  of  such  report,  the 
clerk  had  authority  to  enter  judgment  without  any  further  order  of  couit  Bowie  v. 
Borland.     Cal.,  502. 

REFORMATION. 

See  Insurance,  6. 

REHEARINCJ. 

1.  Rehearing  Denied.    Sweeney  r.  Schultea  ei  al.    Nev.,Z60, 

2.  Reargument  Ordered.    Little  v.  Jacks.     Ccd.,  713. 

REMOVAL  OF  CAUSES. 

1.  Removal  of  Causes — Jurisdiction  of  United  States  Court  Limited  by  Restric- 
tions ON  Jurisdiction  of  State  Court. — The  United  States  circuit  court,  in  an 
action  removed  to  it  from  a  state  court,  is  subject  to  the  same  limitations  and  restric- 
tions respecting  jurisdiction  which  obtain  in  the  court  from  which  it  was  removed. 
Thus,  when  the  jurisdiction  of  the  county  courts  of  Colorado  is  limited  to  two  thou- 
sand dollars,  in  an  action  removed  therefrom  to  the  United  States  circuit  court,  a 
count er-claim  exceeding  such  amount  cannot  be  interposed.  Hummel  v.  Aloort, 
(U.  S.  Cir.  at.)    Col.,  187. 
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REPLEVIN. 

1.  Rbplevii!^— Desceiption  of  Property — CERTAiyrr. — The  complaiDt  in  an  action  of 

replevin  mtiBt  describe  the  property  claimed  with  reasonable  certainty.  It  need  not 
describe  it  with  bo  great  minuteness  that  an  oflScer  with  hia  writ  alone  would  be 
able  to  distinguish  it  from  other  property  of  the  same  kind.  Foredice  v.  Rinehart. 
Or.,  521. 

2.  The  Same — DETENBAirr,  after  Judgment,  cannot  Object. — In  such  action,  a  defend- 

ant who  retains  the  property  during  suit  cannot,  after  judgment  is  rendered  against 
him  for  its  return,  oDJcct  to  the  uncertainty  of  description.     Id. 

3.  Undertaking  for  Return  of  Property  Taken  from  Marshal — Action  on — Jttrih- 

diction  of  Federal  Courts.— Goods  in  possession  of  a  marshal  of  the  United 
States  cannot  be  taken  in  replevin  by  process  from  a  state  court.  Where  such  a 
proceeding  is  attempted  an  undertakiiig  given  for  the  return  of  the  goods  may  be 
treated  as  a  forthcoming  bond,  on  which  the  nmrshal  may  maintain  an  action  in 
his  own  name  in  the  federal  court,  and  this  irrespective  of  the  question  of  the 
citizenship  of  himself  and  the  obligors  in  the  bond.  So  may  any  one  beneficially 
interested  in  the  bond.  Jurisdiction  in  such  subordinate  and  ancillary  proceedings 
rests  upon  the  jurisdiction  acquired  in  the  original  action.  PcUeraon  et  cU,  v.  Mater 
€tal,    {U.  S.  Or,  CL)    Col.,  706. 

REPORTERS. 

1.  Official  Short-hand  Reporters — Act  of  March  21,  1885,  Uxconstitutional — 

Legislative  Act. — The  act  of  March  21,  1885,  amending  section  274  of  the  cOvle  of 
civil  procedure,  in  respect  to  the  payment  of  salaries  of  reporters,  provides  that  "  the 
ofScial  reporter  shall  receive,  as  compensation  for  his  services,  a  monthly  salary,  to 
be  fixed  bv  the  judge,  by  an  order  duly  entered  on  the  minutes  of  the  court,  which 
salary  shall  be  paid  out  of  the  treasury  of  the  county,"  etc.:  Held,  that  such  provis- 
ion was  in  connict  with  section  1  of  article  3  of  the  constitution,  in  that  it  imposed 
legislative  powers  upon  the  judiciary.     Smith  v.  Sirolher,  Auditor,  etc.     Col.,  423. 

2.  The  Distinction  between  a  Legislative  and  a  Judicial  Act  is  that  the  former 

establishes  a  rule  regulating  and  governing  in  matters  or  transactions  occurring  after 
its  passage.  The  other  determines  rights  or  obligations  of  any  kind,  wiiether  in 
regard  to  persons  or  property,  concerning  matters  or  transactions  which  already  exist, 
and  have  transpired  before  the  judicial  power  is  invoked  to  pass  on  them.     Id, 

See  Fees,  2. 

RESCISSION. 
See  Fraud,  3,  4. 

* 

RESERVATION. 
See  Dedication,  1;  Deeds,  6. 

RIGHT  OF  WAY. 

L  Right  of  Way— Agreement  for — Parol  Evidence  of  Trespass — Fraud. — Plain- 
tiff and  defendant  held  land  in  common,  the  defendant  had  used  the  right  of  way  in 
question  for  some  time,  when  they  entered  into  an  agreement  for  the  partition  of  the 
land;  the  defendant  agreed  to  accept  a  certain  portion  of  the  land  as  his  share,  pro- 
vided the  right  of  way  claimed  went  with  it;  the  plaintiff  promised  that  it  should, 
and  that  he  would  procure  deeds  in  which  that  right  should  be  reserved;  the  defend- 
ant relied  upon  the  promise  of  the  plaintiff  in  the  matter,  but  by  the  fraudulent  con- 
duct of  the  plaintiff,  the  partition  deeds  omitted  to  reserve  to  the  defendant  the  right 
of  way.  In  an  action  to  recover  for  a  trespass  by  the  defendant,  in  tearing  down  a 
fence  erected  by  the  plaintiff,  over  such  way,  the  defendant  answered  by  settin.'?  up 
such  agreement  and  the  fmudulent  conduct  of  the  plaintiff.  Held,  that  i)arol  evi- 
dence of  tiie  same  was  admissible,  and  that  the  exclusion  thereof  was  error.  Peter- 
9on  V.  Lauretzen,     Cad.,  1/2. 

See  Eminent  Domain,  3. 
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RIOT.  . 

1.  Riot — ^Indicmktt  Specifying  Other  Crime— Surplusage. — Statements  in  an  in- 

dictment for  riot,  which  shows  that  the  crime  of  robbery  was  all  committed,  will  be 
regarded  as  surplusage,  when  it  appears  that  there  was  no  intention  to  indict  for  that 
crime,  and  the  indictment  is  otherwise  sufficient,  under  section  G39  of  the  criminal 
statutes.     Slate  v.  Loxiey  H  al.     Or,,  410. 

2.  Thb  Same — Allegation  of  Indictment. — In  such  indictment  it  is  sufficient  to  allege 

that  the  defendants  '*  did  encourage  the  other  persons  participating  "  in  the  said  riot 
**  to  acts  of  violence  and  force."    Id, 

RIPARIAN  PROPRIETORS. 

1.  Riparian  Proprietor — Action  for  Diversion  of  Water — Evidence  of  Injuries 
MUST  be  Confined  to  Riparian  Lands. — In  an  action  by  an  alleged  riparian  owner, 
to  recover  damages  for  injuries  to  plaintiff's  lands  and  cattle  by  reason  of  a  diversion 
of  the  waters  of  the  stream,  evidence  of  injuries  to  land  not  specilicd  in  the  com- 
plaint, or  to  lands  and  cattle  pastured  thereon,  not  bordering  on  the  stream,  is  inad> 
missible.     HeiiUen  v.  Fresno  CancU  and  IrrigcUion  Co.    Col.,  1S4. 

ROADS. 
See  Eminent  Domain,  5-12;  Streets  and  Roads. 

SALE. 

1.  Sale  Subjectt  to  Grader's  Rejection — Retention  of  Goods  by  Vendee. — Plaintiffs 

sold  and  delivered  to  defendants  a  certain  lot  of  wool  at  a  given  rate  per  pound, 
"subject  to  grader's  rejection."  The  term  "grader's  rejection"  meant  that  upon 
receipt  of  the  wool  by  tne  vendees  they  would  place  it  in  the  hands  of  wocd  graders 
for  the  purpose  of  ascertaining  what  portion,  if  any,  was  inferior,  for  which,  after 
notice  to  the  vendors,  a  deduction  from  the  contract  price  was  to  be  allowed  to  the 
vendee.  The  custom  of  the  place  of  sale  required  the  graders  to  examine  the  wool 
fleece  by  fleece.  Held,  that  it  was  the  duty  of  the  defendants  to  have  the  examina- 
tion conducted  in  such  manner;  that  upon  their  failure  so  to  do,  after  retaining  the 
wool,  they  were  liable  for  the  contract  price;  and  this,  although  after  the  plaiuti&' 
refusal  to  abide  by  their  decision  they  offered  to  have  it  graded  fleece  by  fleece. 
Mehertin  et  cd,  v.  Ball  et  al.     Col.,  432. 

2.  Sale  of  Standinq  Timber — Contract  for — Measure  of  Damages. — In  an  action  to 

recover  damages  for  breach  of  a  contract  for  the  sale  of  certain  standing  timber,  the 
measure  of  damages  is  the  difference  between  the  contract  price  and  the  market  value 
of  the  timber  standing  at  the  time  the  cause  of  action  aroee.  Jlack^y  et  al.  v.  OUtn, 
Or.,  78. 

3.  Change  of  Possession — Subsequent  Purchaser  with  Notice. — Under  sections  1523 

and  1530  of  the  general  statutes  a  sale  of  personal  property,  unaccompanied  by  an 
actual  and  continued  change  of  possession,  is  not  void  as  to  subsequent  purchasers 
from  the  vendor  who  had  notice  of  the  claims  of  the  prior  purchaser.  McKee  v.  jSo^ 
sick  M.  Co.     Col.,  287. 

4.  Possession — Contradictory  Instructions. — Judgment  reversed  for  contradictory 

and  misleading  instructions  as  to  the  effect  of  a  sale  of  personal  property,  nut  in  the 
possession  of  the  vendor,  and  not  accompanied  by  change  in  the  possession.  Atjnew 
v.  Kimball.     Cal.,  501. 

5.  Bill  op  Sale — Identification  of  Property  Sold  a  Question  of  Fact. — \Vhether  a 

bam  was  mtended  to  bo  included  within  a  bill  of  sale,  in  which  the  property  sohl  was 
described  as  *' the  Wolfe  houses,"  is  a  question  of  fact  for  the  jury,  and  it  is  emjr  for 
the  court  to  instruct  the  jury  that  the  bill  of  sale  could  not  include  the  bam.  Clafftjf 
V.  Hartford  Fire  Insurance  Company.     Cal.,  353. 

6.  Sale  of  Personal  Property  Exempt  from  Execution — Actual  and  CoNTiNrED 

Change  of  Possession  Necessary. — A  sale  of  personal  property  is  void  as  against 
creditors  of  the  vendor,  unless  followed  by  an  actual  and  continued  change  of  pos- 
session, although  such  property  was  exempt  from  execution  in  the  hands  of  the  ven- 
dor. The  right  of  exemption  is  a  personal  privilege,  which,  if  not  claimed.  Is  waived 
by  the  debtor.     Barton  v.  Broum,     Cal.,  109. 

See  Attachment,  8;  Warba2«tt,  1. 
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SCHOOL  TRUSTEES. 
Bee  CoNSTiTUTioivAL  Law,  2. 

SEARCH-WARRANT. 

1.  Wakrakt  to  Sbabch  Person — Issuance  op— When  Authorized. — Neither  article 

4  of  the  ameDdmenta  to  the  United  States  constituticn,  nor  section  19  of  article 
1  of  the  state  constitution,  prohibit  the  issuance  of  a  search-warrant  of  the  person  of 
an  individual  in  a  proper  case.  Therefore,  subject  to  the  limitations  of  those  con- 
stitutions, and  subject  to  the  limitations  that  body  may  itself  prescribe,  it  is  within 
the  power  of  the  legislature  to  authorize  the  issoance  of  such  a  warrant.  This 
power  has  been  exercised  by  the  enactment  of  sections  1523  to  1542,  inclusive,  of 
tl'.e  penal  code.     CoUins  v.  Leayi.     Ccd, ,  676. 

2.  The  Same — Property  may  be  Taken  under,  althduoh  not  on  Person— Lottery- 

tickets. — Under  a  warrant,  regularly  issued,  authorizins  an  officer  to  make  imme- 
diate search  of  the  person  of  an  individual  for  lottery-tickets,  and  if  any  were  found 
to  bring  them  before  the  justice  of  the  peace  issuing  the  warrant,  the  officer  may,  in 
the  execution  thereof,  take  and  remove  lottery- tickets,  the  property  of  and  in  posses- 
sion of  the  person  against  whom  the  warrant  was  directed,  although  the  same 
were  not  found  on  his  person.     Id. 

3.  The  Same — Presumption  that  Property  Taken  is  Delivered  to  Magistrate. — 

It  is  presumed,  in  the  absence  of  a  showing  to  the  contrary,  that  tlie  officer  who  so 
takes  possession  of  such  lottery- tickets  delivers  them  to  the  magistrate  as  com- 
manded bv  the  search-warrant.  Having  done  so,  by  the  the  tickets  are  not  in  law  in 
the  custody  of  the  officer,  or  under  his  control,  but  in  that  of  the  magistrate,  under 
section  1536  of  the  penal  code,  subject  to  the  order  of  the  court,  to  which  the  pro- 
ceedings before  him  must  be  retumecL    Id, 

SERVICE. 
See  Appeal,  22. 

SHERIFF. 
See  Attachment,  3,  4. 

SLANDER. 

1.  Defendant  may  Withdraw  Objectionable  Charge  in  Answer. — In  an  action  for 
slander  the  defendant  may  withdraw  a  charge  made  against  the  plaintiff's  reputa- 
tion in  his  first  answer,  and,  by  the  court's  permission,  Hie  an  amended  answer  loav- 
ing  the  objectionable  matter  out,  and  thereafter  the  plaintiff  cannot  show  that  such 
charge  had  been  preferred  on  a  previous  trial,  and  attempted  to  be  established  by 
evidence.     Morria  v.  Lachman,     Cal.^  305. 

2  Belief  of  Defendant— Mitigation  of  Damages. — In  such  action,  where  the  slan- 
derous words  wer«*  that  plaintiff  was  a  **  horse-thief  and  scoundrel,"  the  defendant 
may  testify  as  to  his  belief  that  his  property  had  been  stolen  at  the  time  he  used  the 
language,  as  tending  to  show  bis  good  faith,  in  mitigation  of  damages.     /(/. 

3.  Want  of  Chastity—Speaking  of  Woman  as  Paramour. — Under  section  46  of  the 
civil  code,  it  slanderous,  as  imputing  want  of  chastity,  to  speak  of  a  married  woman 
as  the  paramour  of  a  man  not  her  husband.     Mc  Kinney  v.  Roberts,     Cal,y  426. 

SPECTFIC  PERFORMANCE. 

1.  Specific  Performance — Allegation  of  Performance. — In  an  action  for  the  specific 

performance  of  a  contract  for  the  sale  of  land,  allegations  of  performance  by  the 
vendee  held  sufficient.     Alpera  v.  Knight.     Cal.^  81. 

2,  Thk  Same — Equitable  Title  Passf-s  with  Deed  from  Vendee. — A  deed  from  the 

vendee,  under  a  contract  for  the  sale  of  land,  transfers  the  equitable  title  to  the 
gi'antee,  and  gives  him  the  right  to  demand  a  conveyance  from  the  vendor,  or  from  a 
subsequent  purchaser,  with  notice.     Id. 
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statutes. 

1.  Statute,  how  Cokstrued.— When  the  words  of  a  statute  are  not  explicit  the  inten- 

tion is  to  be  collected  from  the  context,  from  the  occasion  and  necessity  for  the  law, 
from  the  mischief  felt,  and  the  object  and  remedy  in  view.  Wenner  v.  iS'mi//i.  Utah, 
746. 

2.  Repeal  of  Statutes  by  Implication. — The  repeal  of  statutes  by  implication  is  not 

favored,. and  where  there  is  an  apparent  conflict  between  two  acts,  the  court  should 
recoucilc  tliem  if  possible;  but  if  this  cannot  be  done,  then  the  last  act  must  govern. 
Yick  Mo.  In  re.     Col.,  548, 

3.  The  Same— Principles  of  Construction. — Where  a  subsequent  statute  is  repugnant 

to  a  prior  one,  the  latter  operates  without  any  repealing  clause  as  a  repeal  of  the 
former,  or  where  not  repugnant,  if  it  clearly  appears  that  it  was  intended  as  a  re  vis* 
ion  or  substitution  for  the  former,  it  will  repeal  it  so  far  as  revised  or  substituted.  Id, 

4.  Selling  Liquors  without  License — Repeal  of  Act  Crbatinq  Offense.— Section 

72G,  so-called,  of  the  code  of  criniinal  procedure,  remained  a  part  of  the  act  from 
which  it  was  taken  (title  1,  ciiap.  28,  Misc.  Laws),  aud  has  never  been  incorporated 
into  the  code  of  criminal  procedure  by  any  action  of  the  legislature.  Such  section 
was  repealed  by  the  act  of  February  17,  1S85,  by  implication.  State  v.  Gaunt, 
Or.,  656. 

5.  Repeal  of  Statute  Imposing  Penalty — Subsequent  Enactments. — A  penalty  is 

an  incident  of  the  oliense  for  which  it  is  provided,  and  cannot  stand  without  itu 
Consequently,  upon  a  repeal  of  the  provisions  of  an  act  creating  the  offense,  the  pro- 
visions fixing  the  penalty  are  also  re^^ealed,  and  cannot  be  made  applicable  to  a 
subsequent  act  creating  the  same  offense,  unless  there  is  an  express  declaration  to 
that  effect  by  the  legislature.     Id. 

6.  A  Penalty  cannot  be  Raued  by  Imfugation,  but  must  be  expressly  created  and 

imposed.     Id, 

STATUTE  OP  FRAUDS. 

1.  Real  Estate  Broker — Agreement  for  EaiPLOYBiENT  of,  hxtst  be  in  WRmxo. — 

Under  subdivision  6  of  section  1624  of  the  civil  code,  a  real  estate  broker  cannot 
recover  reasonable  compensation  for  services  performed  by  him,  in  brini^ing  about 
an  exchange  of  real  property,  for  the  defendant,  unless  the  agreement,  authorizing 
the  plaintiff  to  perform  such  services,  was  in  writing,  subscribed  by  the  defendant. 
Ml/res  V.  Surry  Km,     Ccd,,  175. 

2.  Verbal  Sale— Statute  of  Frauds — Receipt  and  Acceptance  by  Buyer. — Under 

section  739  of  the  civil  code,  a  verbal  contract  for  the  sale  of  personal  property,  for 
a  price  of  two  hundred  dollars  or  more,  is  invaHd,  when  no  part  of  the  price  is  psid 
at  the  time  of  sale,  unless  the  buyer  accepts  and  receives  part  of  the  thing  sitld.  A 
mere  receipt  without  an  acceptance  is  not  sufficient  to  take  the  contract  out  of  the 
statute  of  frauds.     Jamuton  ei  at.  v.  Simon  et  al.     CaL,  171. 

3.  Oral  Agreement  as  to  Division  Line. — Adjoining  proprietors  ma^  orally  agree  be- 

twe'^n  themselves  thai,  a  certain  fence  shall  be  and  constitute  the  division  line  between 
their  lands.     Adair  v.  Crane  et  al.     Cat.,  184. 

4.  The  Same — Verbal  Agreement  as  to  Division  Line  —  Statute  of  Frauds. — A 

verbal  agreement  between  such  proprietors  to  have  the  true  line  survc3'ed  and  to 
abide  by  the  line  thus  established,  is  binding.  Such  agreement  is  not  within  the 
statute  of  frauds.    Smith  v.  Iloberti,     Ccd,,  503. 

STATUTE  OF  LIMITATIONS, 

1.  Statute  of  Limitations  in  Equity. — The  statute  of  limitations,  as  such,  is  not  a 
defense  in  a  court  of  equity  uf  the  United  States.  The  defense  in  such  court  is, 
laches  in  not  pursuing  the  proper  remedy,  for  such  time,  and  under  such  circu**!- 
stances,  as  renders  it  inequitable  to  grant  the  required  relief.  Lakin  v.  S,  U.  Q.  Ji. 
Co.     {(/.  S.  dr.  a.)     CaL,  50. 

2..  Analogy  to  Staiute  of  Limitations. — But  courts  of  equity  will  adopt,  by  analogy, 
the  time  prescribed  by  statutes  of  limitations,  unless  there  are  other  eijui table  circum- 
stances, deemed  suthcient  to  relieve  the  party  from  the  charge  aud  consequences  uf 
laches.     Id. 

3.  Pleading  of  Lachfjs,  etc. — No  formed  plea  of  the  statute  of  the  limitations,  or  of  the 
special  facts,  is  necessary  to  raise  the  defense  of  laches,  neglect^  or  acquiescence,  in 
a  court  of  equity.     Id, 
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4.  The  Four  Yeabs  Limttation  applies  to  this  case,  as  stated  in  the  eighth  head-note, 

it  not  being,  technically,  a  snit  /or  "relief  on  the  ground  of  fraud."    Id. 

5.  Statute  of  Limitations — Constructive  Trust. — The  statute  does  not  begin  to  run 

against  a  ceHui  que  trust  in  possession,  until  an  ouster,  whether  the  trust  be  express  or 
implied.     Id. 

6.  Laches. — What  equitable  circumstance  will  defeat  the  defense  of  laches,  considered. 

Id. 

7.  Statute  of  Limitations — Pleading — Evidence  under. — Under  section  458  of  the 

code  of  civil  procedure,  giving  the  right  to  plead  the  statute  of  limitations  by  refer- 
ring to  the  section  i>rescribing  the  time  within  which  an  action  may  be  brought,  the 
reference  to  the  section  when  thus  made  stands  in  lieu  of,  and  warrants  the  proof  of 
every  essential  fact,  precisely  as  though  set  out  at  full  in  the  answer.  Uagdy  v. 
Hagtly.     Cat.,  762. 

8.  Findings  on  Statute  of  Limitations— Sufficiency  of.— A  plea  that  plaintiff *s 

cause  of  action  is  barred  by  certain  sections  of  the  code  of  civil  procedure,  are  suffi- 
cient, if  the  same  are  as  broad  and  as  specific  as  the  plea.  Oakkuid  Oas  Light  Co. 
V.  Dameron  ct  cd.     Ccd.,  154. 

0.  Defense  op  Statute  of  Limitations  must  be  Found  on. — ^The  failure  of  the  court 

to  fiud  on  the  defense  of  the  statute  of  limitations  is  error.  Heinlen  v.  F.  C.  <h  /.  Co, 
Col.,  1$4. 

10.  Statute  of  Limitations — ^Waiver  of  Defense. — The  defense  of  the  statute  of 
limitations  must  be  taken  advantage  of  by  demurrer  or  answer;  otherwise  it  is 
waived.     KelUy  v.  Krifsa.     Ccd.,  466. 

11.  Statute  of  Limitations — Waiver  of  by  Writing — Evidence — Res  Gestjs. — 
Where  issue  is  joined  on  the  bar  of  the  statute  of  limitations,  in  an  action  on  certain 
promissory  notes,  and  the  plaintiff  relies  upon  a  writing,  signed  by  the  defendant, 
waiving  the  benefit  of  the  statute  of  limitations,  parol  evidence  is  admissible  of  tiie 
circumstances  under  which  such  writin;;  was  executed,  as  part  of  the  rea  gestce. 
Cross  V.  ZHlerbach  tt  cd.     CaL,  348. 

12.  The  Finding  Reviewed  and  Held  Supported  bv  the  evidence.    Id. 

13.  JuDGBiENT  Affirmed  on  the  authority  of  Cross  v.  ZoUerbach,  63  Cal.  635.     Id. 

14.  Promissory  Note — Payment  of  Interest  after  Maturity— Statute  of  Limita- 
tions.— A  payment  of  interest  on  a  promissory  after  maturity,  and  the  indorsement 
of  such  payment  thereon,  prevents  the  statute  of  limitations  from  running  prior  to 
the  time  of  such  payment.     Yesler  v.  De  Koslowski.    Wash.,  193. 

15.  Sheriff's  Sale—Statute  of  Limitations  against  Purchaser. — A  sale  of  real 
estate  under  execution  took  place  on  November  23,  1875.  The  purchaser  became 
entitled  to  a  sheriff's  deed  on  May  23,  1875.  Held,  that  an  action  of  ejectment 
commenced  by  one  claiming  under  him,  on  April  18,  1881,  was  not  bared  by  the 
statute  of  limitations;  and  this,  whether  the  statute  commenced  to  run  as  soon  as  the 
deed  mieht  have  been  made  to  the  purchaser,  or  not  until  it  was  actually  made  and 
delivered.     Barroilhet  v.  AnspcLcJier  et  cd.     Cal.,  323. 

See  Adverse  Possession,  5;  Amendment,  3, 4;  Corporations,  2;  Estates  of  Deceased 

Persons,  5;  Mortgage,  9;  Partition,  3;  Taxation,  12. 

STOCK  EXCHANGE. 

1.  San  Francisco  Stock  Exchange — Seats  in,  may  be  Sold  under  Execution — 

Foreclosure  of  Lien.  — The  San  Francisco  Stock  and  Exchange  Board  is  a  volun- 
tary association,  consisting  of  one  hundred  members,  formed  for  the  purpose  of 
deling  in  and  buying  and  selling  stocks  on  commission.  The  Company  of  Asso- 
ciated Stockbrokers  is  a  corporation  cofnposed  solely  uf  the  members  of  said  volun- 
tary association;  the  members  of  the  association  and  corporation  are  entitled  to  an 
equal  share  of  its  property,  effects,  and  assets;  the  only  qualification  for  membership 
in  the  corporation  is  that  such  member  shall  be  a  member  in  good  standing  of  the 
voluntary  association,  and  shall  sign  the  constitution  and  by-laws  of  the  corporation; 
the  corporation  was  formed  for  the  purpose  of  receiving  donations  with  which  to 
purchase  land  on  which  to  erect  a  building  for  the  use  of  its  members,  and  has  n? 
shares  or  capital  stock;  each  member's  ri^ht  and  title  to  the  property,  goods,  effects, 
and  assets  of  the  association,  and  the  privilege  of  participating  in  the  meetings  of 
the  board,  is  represented  by  what  is  called  and  known  as  a  ''seat  in  the  San  Pran- 
cisco  Sto*ck  ana  Exchange  Board."  By  the  rules  of  the  board,  each  member  has 
the  right  to  voluntarily  dispose  of  his  seat  in  the  same,  but  the  purchaser,  before  he 
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can  participate  in  the  proceedings  of  the  board,  must  be  elected  a  member  thereof. 
Hdd,  that  the  property,  the  legal  title  to  which  stands  in  the  corporation  called  the 
Company  of  Associated  Stock brokei-s,  is,  in  equity,  the  property  of  the  members  of 
the  San  Francisco  Stock  and  Exchange  Board;  that  the  power  given  to  each  member 
of  the  board  to  *'  dispose  "  of  his  seat  includes  the  power  to  dispose  of  it  absolutely 
or  conditionally;  that  such  member  could  assign  his  seat  as  security  for  an  indebtctd- 
ness;  that  the  lien  thereby  created  could  be  foreclosed  in  a  judicial  proceeding,  and 
the  seat  sold,  subject  to  the  rules  of  the  association.     Civic  v.  Loveland.     Col.,  459. 

STOCKHOLDERS. 
See  Corporations,  1,  2, 6,  7. 

STRAYED  ANIMAL. 
See  NfiouoENCE,  10. 

STREETS  AND  ROADS. 

1.  County  Roads  in  East  Portland— Citt  Streets — Legislation  Atfectino,  Con 

STRCED. — The  act  of  October  25, 1872,  conferring  authority  on  the  city  of  East  Port- 
land to  control  the  public  highways  within  its  territory,  and  excepting  the  same  **  out 
of  the  jurisdiction  of  the  county  court  of  Multnomah  county,  does  not  have  the  effect 
to  make  all  existing  county  roads  within  the  city  limits  streets  of  the  city,  and  liable 
to  all  the  consequences  of  jurisdiction  over  them  as  snch.  Heiple  v.  City  of  Etut 
Portland  H  ol.     Or.,  639. 

2.  Streets  and  Roads  Defined. — The  word  **  road  "  uniformly  means  a  public  high- 

way. A  ''street"  com monlv  refers  to  a  public  highway  in  a  village  or  city,  and 
ordinarily  includes  a  sidewalk  and  roadway.     Id. 

3.  The  Same — Woiik  Done  by  City  on  County  Roads. — Work  done  by  a  city  on  a 

county  road  within  its  limits  will  not  make  such  road  a  city  street,  although  the 
adjoining  land-owners  knew  of  and  acquiesced  in  the  work,  when  such  work  was  not 
inconsistent  with  the  proper  use  of  highway  as  a  county  road.     Id. 

See  Dedication,  1;  Municipal  Corpobations,  1-3. 

SUPPLEMENTAL  PROCEEDINGS. 

1. Supplemental  Proceedings— Action  against  Debtor  of  Judgment  Dkbto**- — 
Section  Authorizing  is  Unconstitutional. — The  provision  of  section  720  of  the 
code  of  civil  procedure  purporting  to  authorize  the  judge,  by  order,  to  permit  the 
judgment  creditor  to  institute  ant  I  maintain  an  action  against  the  alleged  debtor  of 
the  judgment  debtor  is  unconstitutional  and  void,  for  the  reason  that,  by  such  st*c- 
tion,  no  notice  to  the  judgment  debtor  of  the  proceeding  is  provideil  for;  otherwise 
the  alleged  debtor  of  the  judgment  debtor  might  be  conipelied  to  pay  twice.  Brjf- 
ant  V.  Bank  of  California.     Col.,  213. 

SURETYSHIP. 

!».  Suretyship — Prior  Default  of  Agent— Failure  of  Principal  to  Communicate 
Discharges  Sureties. — Sureties  on  a  liond,  given  to  secure  the  faithful  performance 
of  the  duties  of  an  agent,  are  not  liable  for  a  subsequent  breach  thereof,  if,  before 
the  execution  of  the  bond,  the  principal  knew  that  the  agent  was  a  defaulter  to  him, 
and  failed  to  communicate  such  knowledge  to  the  sureties.  Guardian  Fire  and  Lye 
Assurance  Co.  v.  Thompson  H  al.     Cat.,  464. 

See  Appeal,  8-10;  Guardian  and  Ward,  1-3;  Public  Officers,  7-9. 

SURPRISE. 
See  Default,  2. 

SWAMP-LAND. 
See  Adverse  Possession,  5. 
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taxation. 

1.  Assessment  of  Realtt — ^Void  if  Pbofertt  is  not  Described.— An  aaeessment  of 

real  estate  which  does  Dot  describe  the  property,  bat  consists  simply  of  the  entry, 
'*  acres  of  land,  1,580;  value  of  land,  $1,680,"  is  void.  And  money  paid  under  pro- 
test, for  a  tax  founded  on  such  assessment,  may  be  recovered  back.  Holmes,  Executor, 
V.  School  District  No,  IS,     Or.,  631. 

2.  Taxation — Assessment  to  Cobpobation — Reference  to  Aoknt. — An  assessment 

to  the  **  Sulphur  Bank  Quicksilver  Mining  Company,  F.  Fiedler,  agent,"  will  be  con- 
strued as  beinff  an  assessment  to  the  company,  and  that  the  reierence  to  F.  Fic.iler, 
agent,  was  only  to  him  as  agent  of  the  company.  Lake  County  v.  Sulphur  Bank 
Quicksilver  Mimng  Co.     CcU.,  151. 

3.  The  Same — Superintendent  of  Company  is  Managing  Agent — List  of  Taxable 

Property  Fdrnished  by — Estoppel  to  Deny  Sufficiency  of  Description. — The 
superintendent  of  a  mining  company  is  the  managing  agent  thereof,  and,  as  such,  is 
authorized,  under  sections  3629  and  3630  of  the  political  code,  to  furnish  tiie  assessor 
a  list  of  the  taxable  property  of  the  corporation.  And  in  an  action  to  collect  tlie  tax, 
the  corporation  is  estopped  to  question  the  sufficiency  of  the  description  of  the  real 
property  assessed,  if  the  same  conforms  to  the  description  contained  in  the  list 
furnished  the  assessor.     Id. 

4.  The  Same — Judgment  for  Amount  of  Taxes — Amount  Due  State  and  County 

MUST  be  Distinguished. — In  an  action  by  a  county  to  collect  a  tax  for  i^tate  and 
county  purposes,  the  judgment  should  not  be  for  a  gross  aiuount,  but  should  distin- 
guish between  the  amounts  due  the  state  and  county  respectively.  Id. 
6,  Supplemental  Tax  Coll — Assessment  Void,  if  No"  Opportunity  is  Given  to  Con- 
test Amount. — Section  9,  of  the  act  of  April  18,  1874,  which  attempts  to  provide  for 
an  assessment  by  the  assessor  of  the  city  and  county  of  San  Francisco,  which  is  arbi- 
trary and  al^solute,  without  the  possibility  of  equalization  by  the  board  of  super- 
visors, as  it  provides  for  assessment  to  be  made  after  the  time  within  which  the  board 
can  act,  is  violative  both  of  the  constitution  of  the  state  and  of  the  fourteenth 
amendment  of  the  constitution  of  the  United  States,  in  that  it  deprives  the  person 
assessed  of  an  opportunity  to  appear  before  the  board  for  the  purpose  of  contesting 
the  amount  assessed  against  him.     People  etc.  v.  PiUsburg  Railroad  Co.     CaL,  27. 

6.  The  Same — Failure  to  Furnish  Statement  does  not  Validate  Assessment. — An 

assessment  so  made  is  invalid^  although  the  pcrsou  assessed  failed  to  furnish  the 
assessor  with  a  list  of  his  taxable  property,  as  provided  for  by  section  3629  of  the 
political  code.     /(/. 

7.  Supplemental  Tax  Roll — Assessment  Void,  if  No  Opportunity  be  Given  to  Con- 

test.— A  supplemental  assessment  of  personal  property,  made  by  the  assessor  of  the 
city  and  county  of  San  Francisco,  under  section  9  of  the  act  of  March  18,  1874,  is 
void,  and  a  tax  founded  thereon  creates  no  lien.     Boioman  v.  Dewey.     Cnl.^  209. 

8.  Supplemental  Tax  Roll  Invalid. — Judgment  affirmed  on  authority  of  People  v. 

Pittsburg  R.  R.  Co.,  ante,  page  2/.     San  Francisco  v.  Low.     Col.,  242. 

9.  Voluntary  Payment  op  Illegal  Tax — No  Action  Lies  to  Recover. — A  payment 

for  taxes,  based  upon  an  illegal  assessment,  made  in  order  to  prevent  the  property 
assessed  from  being  returned  delinquent,  is  a  voluntary  x>ayment,  and  cannot  be 
recovered  back  by  action.     Younger  v.  Board  of  Supervisors.     Col.,  507. 

10.  The  Same — Power  of  Supervisors  to  Refund  Illegal  Tax — Mandamus. — The 
power  granted  to  the  board  of  su^^ervisors  of  a  county,  by  section  3804  of  the  political 
code,  to  refund  taxes  illegally  or  erroneously  collected,  is  judicial,  and  not  ministerial! 
and  after  such  board  has  heard  and  refused  a  petition  for  the  refunding  of  a  tax 
illegally  collected,  it  cannot  be  compelled,  by  mandamus,  to  act  contrary  to  its  prior 
determination.     Id. 

11.  Tax  Collector  of  San  Francisco— Liability  for  Assessments  for  Outside 
Lands. — For  money  paid  to  a  tax  collector  of  the  city  and  county  of  San  Francisco, 
in  payment  of  an  assessment  levied  under  order  800  of  the  board  of  supervisors, 
the  tax  collector's  liability  to  a  claimant  thereof  was  as  tax  collector  and  not  as  an 
individual,  and  it  was  his  duty  to  pay  it  to  such  claimant  upon  demand.  Laurence 
V.  iJoolan,  Administrator  tt  at.     Ccd.,  556. 

12.  The  Same— Statute  of  Limffations,  when  Runs  against  Claimant.— The  stat- 
ute of  limitations  did  not  commence  to  run  against  such  claimant,  and  in  favor  of  the 
sureties  on  the  bond  of  the  tax  collector,  until  it  was  judicially  determined  whether 
or  not  the  claimant  was  the  person  to  whom  the  city  would  deed  the  land  assessed, 
and  might  take  the  money  paid  to  the  tax  collector  and  apply  it  to  the  purpose  con- 
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templated  by  order  No.  800,  and  the  acts  of  the  legislature  of  March  27,  1868,  and 
of  March  14.  1870.     Id. 
13.  Thk  Amendment  of  Section  9,  Article  13,  of  the  Constitcttion  of  1879,  was 
properly  adopted.     People  ex  reL,  etc,  v.  Strolher^  Auditor^  etc,     CcU.,  36. 

See  CoNSTiT(7'noNAL  Law,  2,  6-8;  Mortoaqe,  10. 

TENANTS  IN  COMMON. 
See  Abvsbse  Possession,  2;  Pubuo  Lands,  12. 

TENDER. 

1.  Tender  and  Patubnt  into  Court  only  Admits  the  caaso  of  action  as  to  the  sum  ten- 
dered. It  does  not  conclude  the  defendant  as  to  any  defense  he  may  have  against 
a  further  recovery.     Simpson  y.  Caa'wn.     Or.,  637. 

See  Contract,  3. 

TERMS. 
See  Amendme^tt,  1. 

TERRITORIES. 

1.  Congress  has  Supreme  Control  of  All  the  Territories,  and  laws  enacted  by  it 
for  their  government  are  supreme,  any  law  of  a  territory  to  the  contrary  notwithstand- 
ing.    iVenner  v.  Smith,     Utah,  746. 

TIDE-LANDS. 

1.  Tide-lands  Defined. — Tide-lands  are  lands  lying  between  ordinary  high- water  and 
low-water  mark,  and  which  are  alternately  covered  and  left  dry  by  the  ordinary  flnx 
and  reflux  of  the  tides.  Lands  which  ara  oovore<l  with  water  three  fourths  of  the 
year  cannot  be  considered  as  such.     Andrus  v.  Knott  et  aL    Or.,  742. 

TRADE-MARK. 

1.  Mark  to  Designate  Goods — Fraudulent  Imitation  of  with  Intent  to  Dbceiyb 
In  JOINED — Trade-mark. — Where  one  person  who  has  established  a  business  for  his 
goods,  carries  it  on  under  a  given  name  or  with  a  particular  mark,  it  is  a  fraud  on 
him  for  some  other  person  to  assume  the  same  name  or  mark,  or  the  same  with  a 
slight  alteration,  in  such  a  way  as  to  induce  persons  to  deal  with  him  in  the  belief 
that  they  are  dealing  with  the  person  who  has  given  a  representation  to  the  name  or 
mark.  In  such  case  equity  will  enjoin  the  fraudulent  use  of  such  name  or  mark, 
whether  the  same  constituted  a  trade-mark  or  not.  Pierce  v.  Qaittard  et  al.  Cat,, 
232. 

TRANSCRIPT. 

See  Afpbal,  7,  18, 19,  21,  23;  Criminal  Law,  6. 

TREATY. 
See  CoNSTiTUTioNAi/  Law,  9. 

TRESPASS. 

1.  Cross-oomplaint— Allegation  of  Trespass  on  Land. —A  crost-oomplaint  states  a 
cause  of  action  for  trespass  to  defendant's  lands,  if  it  shows  actual  possession  by 
the  defendant  at  the  commencement  of  the  action  of  certain  land  and  premises  in- 
closed by  a  good  and  substantial  inolosure;  unlawful  entry  thereon  by  the  plaintiff 
with  bands  of  sheep,  with  which  he,  against  the  consent  of  defendant,  depastured 
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tlie  knd  to  his  cUma|;e.  A  forthfr-idUmtion  that  saoh  traspAM  waa  committed 
''oontnury  to  the  pcovuioiia  of  an  apt  of  the  le^^islatave  of  the  state  of  Oalifomii^ 
entitled  *An  act  to  rettrict  the  herding  of  sheep,' a}y|[^royed  Biay  18, 1861,*"  may  he 
disregarded  as  snrplosage  or  stricken  oat.     Detnarlin  v.  Albert,    Cal,,  668. 

1  Ths  Samb— OBose-oovPLAiNT— Trbrpabs  to  IiAND—AonoN  FOB  Pbbsonal  Injuribs. 
In  an  action  to  recorer  damaoes  for  injuries  inflicted  on  plaintiff  *s  sheep,  the  defend- 

.  -"■■  ant  cannot  file  a  oross-oomplaiht  to  recover  damages  tor  a  trespass  committed  oa 
his  land,  when  there  is  nothing  in  the  pleadings  to  show  that  the  renpectiire  tres- 
passes of  the  parties  related  to,  or  depended  npon,  or  in  any  way  affeoted  each  otiier. 

See  Right  of  Way,  1. 

TItlAL. 
See  OoHmfUAKOB;  Cbim inal  Law,  5,  20;  'Bnormwar^  2,  4. 

TEUST. 

1.  OoHBTKUWAViE  Teubt.— Where  one  partr,  wrongfolly,  obtains  the  l^gal  title  to  land^ 

which,  in  equity  and  good  conscience,  belongi  to  another,  whether  he  acts  in  good 
&ith,  or  otherwise,  he  will  be  charged,  in  eqaity,  as  a  oonstnictiTe  trustee  of  the 
equiUble  owner.    Lakin ▼.  Sierra  BuUm  OoldMming  Co.    {U.  8.  Oir,  Ot)    OaL,60, 

2.  Transfbb  of  Real  Pbopkbtt—Gonsidbbatiok  Paid  fob  Anotheb. — Under  sec- 

tion 853  of  the  civil  code,  where  a  transfer  of  real  property  is  made  to  one  person, 
and  the  consideration  thereof  is  paid  for  another,  a  trust  ii  presumed  Jto  result  in 
favor  of  the  i>er8on  for  whom  the  consideration  is  paid.  It  is  not  necessary  that 
the  consideration  should  have  been  paid  5y  him.  ncarriclhU  v.  Anapatcher.  Oal., 
323. 

3.  The  Same — CEarrui  que  Tbvbt  in  Possession — ^Laches.— Such  euhd  gue  fnest,  while 

in  possession,  is  not  guilty  of  laches  in  not  asserting  his  rights  against  the  holder  of 
the  legal  title  out  of  possession.    Id. 

4.  Action  to  Deolabb  Tbust— Notice  of  Plaintiff's  Equities — Buboem  of  Pboof. — 

In  an  action  aeainst  the  holders  of  the  legal  title  to  land,  to  chaige  them  with  a 
trust  in  favor  <»  the  plaintiff,  when  the  complaint  eicpressly  alleges  thiat  the  defend- 
ants, at  the  time  of  tneir  purchase,  took  with  notice  of  the  plaintifF's  equities,  it  is 
necessary  for  the  pUdntiff  to  prove  facts  showing  such  notice,  when  there  ii  nothing 
shown  of  record  to  put  the  defendants  on  inquiry.  Wynek  €ialv»  Wick  ti  al,  CcU,, 
174. 

ULTRA  VIRES. 

See  Cobpobations,  3. 

UKDERTAKING& 
See  Appeal,  2,  4,  5,  8-11, 13,  14, 16;  BBPLsynr,  S. 

UKITED  8TATES  COURTS. 

1.  JuBiBDionoN  TO  Enjoin  Pboceedinos  in  Statb  Coxtm. — ^The  United  States  drcnit 

court  has  no  authority  to  restrain  the  chief  of  police  of  San  Francisco  from  serving 
warrants  of  arrest  issued  by  the  police  court  upon  criminal  chaiges  for  violating  d^ 
ordinances,  alleged  to  have  been  passed  in  contravention  of  the  fourteenth  amena- 
ment  of  the  constitution  of  the  United  States,  and  of  the  stipulations  of  our  treaty 
with  China,     Tic*  Wo  v.  Patrick  Crcwley.    {U.  8,  Cir,  Ot.)    Cal.,  715. 

2.  Section  720  of  the  Rsvisbd  Statutes  prohibits  the  issue  of  injunctions  to.  restrain 

proceedings  in  the  state  courts.    Id, 

See  LmBPLEADEB;  Removal,  7;  Causes,  1|  Replevin,  3. 

VACANCY. 

See  Attobnby«oenebal;  Insanitt;  Public  Officvbb,.  10. 
Tni--7 
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VALUS. 
'  8m  Olaxx  akd  BXLTnEtiT,  2. 

VAKUKCE, 

L  Yabxamqi— BviniNOB  Suscainxd  Bf  AifswBK.— A  yariaDoe  between  tbe  fMta  nfOfred 
and  those  allayed  in  the  oomplaint  is  immaterial,  if  the  answer  set  forth  the  nots  sa 
they a{^ieareain  evidence.     Tkompmm y.  Itemo Sa9,  Bank,    Neu,^  634. 

See  Appbal,  20. 

VENDOR  AND  VENDEB. 
See  Pbingipal  and  Aoxnt,  9-11, 

VENUE. 

i;  MubdbBf— Chahos  of  Venus^Pkejudics  against  Defendant. — Where  a  motion 
for  a  change  of  yenue,  in  a  prosecution  for  murder,  is  made,  on  the  ground  of  preju- 
dice against  the  defendant  m  the  county  where  the  indictment  was  pending,  which 
would  prevent  him  from  havioff  a  fair  and  impartial  trial,  the  court  may  deny  the 
motion,  until  it  can  be  shown  oy  an  examination  of  a  sufficient  number  of  jurors 
whether  a  fair  and  impartial  jury  can  be  obtained  or  not.    State  v.  (Tray.    Nev,,  72. 


VERDICT. 

1.  Vx&DioT — CoNFUGT  OF  EyiDBNOE. — ^A  verdict  will  not  be  disturbed  on  the  ground  of 

insufficiency  of  the  evidence  to  sustain  it,  when  the  evidence  is  conflicting.     People 
y.  Brick.     Cal,,  427. 

2.  Verdict  of  CoNYionoN  not  Disturbed  when  Evidence  is  GoNFUcnNO. — A  ver- 

dict convicting  the  defendant  will  not  be  disturbed  because  contrary  to  the  evidence, 

when  the  preponderance  of  the  evidence  went  to  prove  the  defendant's  guilt.    People 

Y,  Jones*    (7a2.,  200. 
8.  When  the  Evidenoe  is  Conflicting  the  Verdict  will  not  be  disturbed.    Btdkeley 

y.  Bank  of  Col,     Cal,,  212. 
4.  Recommendation  to  Merct. — The  refusal  of  the  court  to  strike  from  the  verdict  a 

recommendation  to  mercy,  is  not  error.    SUUe  v.  (Tray.    Nev,^  72. 

See  Claim  and  Delivert,  2,  3;  Criminal  Law,  12, 19;  Damaoes,  1;  Murder  and 

Manslaughter,  10;  New  Trial,  16;  Negligence,  11. 


WAGER. 

1.  At  Common  Law  Wagering  Contracts  were  not  Illegal,  unless  oontrsxy  to 

public  policy,  morality,  or  the  like.     Meaner  v.  Knapp  et  al.    Or,.,  648. 

2.  To  Constitute  a  Wager  there  must  be  Two  or  More  contracting  parties  having 

mutual  riffhts  in  respect  to  the  thins  wagered,  and  each  of  the  parties  neoMsrily 
risks  and  has  a  chance  to  make  something  upon  the  happening  or  not  of  an  uncertain 
event.  Id. 
9.  The  Same— Purse  Offered  on  Horse-race.— A  purse  or  prise  ofTered  by  a  par^, 
and  to  be  awarded  to  the  successful  competitor  in  a  contest^  snoh  as  a  horse-raoe^ 
in  which  such  party  does  not  engage,  is  not  a  wager.    Id, 

WAREHOUSEMAN. 

1.  Warehouseman's  Receipt— Assignment  of— Constructive  Deutert. — When  th« 

^  terms  of  a  warehouse  receipt  are  such  that  the  warehouseman  ofiers  or  undertakes 

to  deliver  the  property  to  whomsoever  the  receipt  may  be  indorsed,  a  symbolical 

delivery  may  be  afiracted  by  its  assignment  or  delivery,  and  he  becomes  bailee  to  sndi 
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mitUff^^e,  i&MOocdaaca  ifith  tb0.teqD8.o£  bis  cmtm^U    In  suok  oaN  ^-^Mpmrj  of 

,,     tix^roceipfc  is  a  J^mbolical  dejLivenr  of  the  prop«rtv'. itself.    3at  whfn- the  receipt 

'    reetricte  the  promise  to  deliver  to  ti!l  bailor  personally,  and  not  to  ins  order,  a  obange 

in  poflsession  of  the  property  bailed  cannot  be  afiiMted  .by  a  mere  assignment  d  m 

-;,' .  receipt,  without  the  consent  of  the  bailee  thereto,  so  as  to  defeat  the  righte  el  sob- 

^nent  attaching  creditors  to  the  bailor.  QUI  v.  Frank.  Or.,  413; 
2.  Wabehoubb  Reoeifes — Bonded  Warbhoitse— Brandt  Stored  in  Namb  of  Die- 
TILLER. — PlaintifF  was  the  owner  of  the  brandy  in^  controversy.  It  was  mannfao- 
tared  for  him  by  one  B.,  a  licensed  United  States  distiller,  and  in  order  to  delay 
payment  of  the  revenue  tax,  was  stored  by  him  in  a  United  States  bonded  warehoose, 
controlled  and  regulated  by  the  act  of  congress  of  March  3,  1877i  and  the  special 
treasury  regulations  of  May  15, 1877.  Such  laws  require  the  brandy  to  be  stored  in 
the  name  of  the  distiller,  but  do  not  require  that  the  distiller  shaU  be  the  owner. 
The  warehouse  receipt  was  issued  to  B.  in  his  own  name.  Subsequently  B.,  with- 
out authority,  sold  the  brandy  to  the  defendant,  and  transferred  the  receipt  to  him. 
The  defendant  was  a  bona  fide  purchaser  for  value  and  without  notice.  Htldt  that 
the  plaintiff  was  entitled  to  a  return  of  the  property,  upon  paying  to  the  defendant 
the  amount  of  the  warehouse  charges  and  the  government  tax  paid  by  him.  BUn 
T.  Carroll.    Cal.,  606. 

WAIVER. 

SXB  CONTINUANCB,   4;  EjEOTMBNT,   2;  FINDINGS,   8;  NbW  TbIAL,    8,  9}  Pl.BADZlirGf|,  5| 

Statute  ov  Limitations,  10,  11. 

WARRANTS. 
See  OoHsnnrnoNAL  Law,  4-8;  Search  warrant. 

WARRANTY. 

1.  Sale  ov  Makufaotured  Articles— Warranty  of  Fitness— -Rescission  of  Con- 
tract.— Plaintiffs  sold  to  the  defendant  a  harvesting  machine  of  their  own  manufac- 
ture, and  guaranteed,  in  writing,  "that  it  would  do  good  work  in  cutting  and 
thrashing  ordinary  grain;'*  they  Sbo  agreed  to  send  a  man  with  the  machine,  to  start 
it^  "and  show  to  the  defendant's  satisfaction  that  it  was  all  that  they  represented  it 
to  be."  The  machine  was  shipped  by  rail  to  the  defendant;  upon  its  anival  he  care- 
fully adjusted  it,  and  commenced  to  haul  it  away,  when  it  broke  down,  so  that  it 
could  not  be  moved;  he  immediately  notified  the  plaintifib,  who  forwarded  a  dupli- 
cate of  the  broken  part;  this  was  adjusted,  and  the  machine  started,  when  it  again 
broke  down  in  the  same  manner.  The  defendant  thereupon  immediately  notified  the 
plaintififo  of  his  refusal  to  accept  the  machine.  In  an  action  to  recover  the  purchase- 
price  of  the  machine,  HM,  that  imder  sections  1679  and  1770,  of  the  civil  code,  as 
weU  as  under  the  written  guaranty,  the  plaintiffs  warranted  the  machine  to  be  rea- 
sonablv  fit  for  the  purpose  intended,  and  to  be  free  from  any  latent  defects,  arising 
from  tne  process  of  manufacture,  not  disclosed  to  the  defendant;  that  upon  a  breaoa 
of  such  warranty  the  defendant  was  entitled  to  rescind  the  sale  by  returning,  or 
offering  to  return,  the  machine,  and  that  a  refusal  to  so  instruct  the  jury  was  error. 
HouU  ei  al  v.  Baldwm.    CoL,  17. 

WATER  RIGHTS.      . 
See  Injuhotioh,  4,  6;  Riparian  Profrxstori^  1. 

WEARING  APPAREL. 
See  EzBOunoN,  1. 

WITNESS. 

J.  Syidbnoe— Voluhtabt  Witness— Nonpayment  ov  Pees.— The  facts  that  a  wxbieai 
not  sabpcsnaed  by  tiie  party  calling  him,  and  attended  the  trial  from  a 


^ 
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V'  Skriia^oat^  Any  Mi  biBiog  paid  to  him,  ai«  liot  brMfficietit  1iii^rtanb«  ioVjisftffj  tlw 
'   jiinr  in  dimwing  any  mference  therefrom  piejadfcial  to  the  irttnebt.     Ihini  tr.  Bwrn- 
V       jfcfe.     Or.,446.  '^ 

%  WiTNBSS  Fauk  IK  Tabt— JvBT  MAT  DiSBxoAKD.— The  jury,  ff  th^y  believe  tiiat  aoy 
witneei  has  willfally  teetifled  faleelv  to  any  material  point  in  the  case,  are  at  liber^ 
to  disregard  the  entire  testimony  of  suoh  witness.    Minich  V.  People,     Col.,  88Ql 

See  Ck>iiTnfVAHai,  V-S;  Cbimikal  Imiw,  8;  Etidbvcb,  18-20. 

WRIT  OF  REVIEW. 
See  OsBnoiuxi. 
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